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SCHEDULE 


showing  the  original  volumes 
cases  herein  selected  and  re- 
and  the  pages  of  this  volume 


California  Reports  , 
Connecticut  Reports 
Georgia  Reports  .    . 
Indiana  Reports  ,    . 
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SCHEDULE 


SHOWING    IN   WHAT  VOLUMES   OF   THIS    SERIES   THE    CASES 

REPORTED   IN   THE    SEVERAL   VOLUMES   OF   OFFICIAL 

REPORTS   MAY   BE    FOUND. 


State  reports  are  In  parentheses,  aud  the  numbers  of  this  series  In  bold-faced  flgare* 


Alabama.  —  (83)  3;  (84)  5;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  la 

Arkansas.  —  (48)  3;   (49)  4;  (50)  7;  (51)  14;  (52)  20. 

California.  —(72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  2L 
Colorado.  —  (10)  3;  (11)  7;  ^12)  13;  (13)  16;  (14)  20. 
Connecticut.  — (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  21. 
Delawarb.  —  (5  Houst.)  1. 
Florida.  —  (22)  1;  (23)  11;  (24)  12. 
Gborgia.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20; 

(85)  21. 
Illinois.  — (121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  llj 

(128)  15;  (129)  16;  (130)  17;  (131)  19. 
Indiana.— (112)  2;  (113)  8;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21. 
Iowa.  —(72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  2a 
Kansas.  —  (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  {44.)  21. 
Kentcckt.  — (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21. 
LouisL^i (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  2L 
Mainb.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17. 
Maryland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20. 
MASSACHUSXrra.— (145)  1;   (146)  4;  (147)  9;   (148)12;   (149)14;   (160)  15; 

(151)  2L 
Michigan.  —  (60,  61)  1;  (62)4;  (63)  6;  (64,  65)  8;  (66,67)  U;  (68,  69,  75) 

13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20; 

(81,  82,  83)  2L 
Minnesota.— (36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19; 

(44)  2a 
Mississippi.  —  (65)  7;  (66)  14;  (67)  19. 
MissouRL  —  (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  0;  (97)  10;  (98)  14;  (99)  17; 

(100)  18;  (101)  2a 
Montana.  —  (9)  la 

Nebraska.  —  (22)  3;  (23,  24)  8;  (25)  18;  (26)  IS;  (27)  2a 
Nsyada.  —  (19)  8;  (20)  19. 
Naw  HAWUHTKit.  —  (64)  10;  (62)  1& 

T 


8  Schedule. 

N«w  JiESBT.  -  (43  U.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (51 

N.  J.  L.;  46  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19. 
N«w  Yowl— (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  lOl 

(114)  11;  (115)  18;  (116,  117)  15;  (118, 119)  16;  (120)  17;  (121)  18;  (122) 

19;  (123)  80;  (124,  125)  SL 
North  Carolina.  —  (97,  98)  2;  (99, 100)  6;  (101)  9;  (102)  11;  (103)  14;  (104) 

17;  (105)  18;  (106)  19. 
Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  16;  (47  Ohio  St.)  8L 
Orxgom.  —  (15)  3;  (16)  8;  (17)  U;  (18)  17;  (19)  80. 
Prnnstlvakia.  —  (115,  116,  117  Pa.  St.)  8;  (118,  119  Pa,  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  18;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  80;  (137,  138  Pa.  St.)  8L 
Rhodb  ISIiAND.  —  (15)  8. 

South  Carolina.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17. 
TuNNMSBB.— (85)  4;  (86)  6;  (87)  10;  (88)  17. 
Tbxas.— (68)  8;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (76)  16;  (76)  18;  (77;  28  Tex- 

App.)  19. 
Vbrmont.  —  (60)  6;  (61)  16. 

Virginia.  —(82)  3;  (83)  5;  (84)  10;  (85)  17;  (86)  19. 
Wbot  VmannA.  —  (29)  6;  (30)  8;  (31)  13. 
Wiboonsih.  —(69)  8;  (70,  71)  6;  (72)  7;  (73)  9;  (74,  76)  17;  (76,  77)  8a 


AMERICAN  STATE  REPORTS. 

VOL.  XXI. 


CASES  KEPOKTED. 


Kamk.  Subject.  Rkfobt.  Paqk. 

Abraham  v.  Stewart. Specific  per/orm'nee.  83  Mich.  7 585 

Alpers  V.  Hunt Attorneys 86  Cal.  78 17 

American  Rapid  Tel,  Co.  v.  Hess. .  Telegraphs 125  N.  Y.  641 ... .  764 

Antcliff  V.  June Maliciouspronecut'n.  81  Mich.  477 ....  533 

Arflf  V.  Star  Fire  Insurance  Co Fire  insurance 125  N.  Y.  57 721 

Barnes  v.  Lynch Co-tenancy 151  Mass.  510 ... .  470 

Barrick  v.  Gifford. Corporations 47  Ohio  St.  180. .  798 

Bates  V.  Kelley Judgments 82  Mich.  91 654 

Bedford  Bank  v.  Acoam Banks. 125  Ind.  584 258 

Behrens  v.  Behrens Wills 47  Ohio  St.  323. .  820 

Belknap  V.  Ball Libel 83  Mich.  583 . . . .  622 

Benedict  v.  Torrent Co-tenancy 85  Mich.  181 ....  689 

Beronio  v.  Southern  P.  R.  R.  Co. .  .Judgments. ......  86  Cal.  415 67 

Brewer  v.  New  York  etc.  R.  R.  Co. Master  and  servant.l2i  N.  Y.  59 647 

Brook  y.  Latimer Evidence 44  Kan.  431 292 

Brown  v.  James  H.  Campbell  Co.. Chattel  mortgages..  44  Kan.  237 274 

Brown  V.  Jones Neg.  instruments. .  ,125  Ind.  375 227 

Brown  v.  Texas  etc.  R'y  Co Railroads 42  La.  Ann.  360.  S74 

Burkev.  Burke Divorce 44  Kan.  307 283 

Buschv.  WUcox Agency 82  Mich.  336 . . . ,  663 

Cameron,  In  re False  pretenses. ... ,  44  Kan.  64 262 

Campbell  V.  Commonwealth Homiade. 88  Ky.  402 348 

^^iS>^'!T.!:^ZJ.T!'.!^,f:^.  }<^«"*«- 124N.Y.63 644 

Carter  V.  State State 42  La.  Ann,  927.  404 

Chadwick  V.  Covell Trade-mark 151  Mass.  190....  442 

^Li"ddT^*.!!!*.^..^..^:.r:  \R<^iroads. 85Ga.482 169 

Ciriack  ▼.  Merchants' Woolen  Co..  ilfa«^  and  «ervan<.  161  Mass.  162....  438 

City  of  New  Orleans  t.  Orleans  )  „,      ^  Am      a        a        no- 

^  ^  Qq  VTaasaiun 42  La.  Aon,  4...  36a 

Clark  V.  Devoe CovenanL 124  N.  Y.  120 652 

Clayton,  In  rn Statutes 69  Conn.  610....  128 

Clement  v.  Philadelphia Mun.  corporations.. 127  Pa.  St.  328...  876 

Collnerv.  Oreig. PaHnersftip. 137  Pa.  St  606...  899 

» 


10  Cases  Repobtei). 

Vxxn.  SxTBjicr.  Sspobt.  Pass. 

Ck>rt«>z  ▼.  Superior  Court Executhna 86  OaL  274 37 

Oroomv.  State Homicide 86  Ga.  718 179 

Cnnningham,  Estate  of Estates  ofdeeedenUAWl  Pa.  St  621 .. .  901 

CnrraD  r.  City  of  Boston Mun.  eorporationa, .  151  Mass.  605. . . .  465 

^ExcTa^gT.'!^.^..??;.':.!^^^^^      [^o^mmem 86  CaL  674 63 

Daly  V.  Pennie Judgments. 86  Cal.  552 61 

Datz  V.  Phillips. Speci^c perform' nce.U7  Pa.  St.  203. . .  864 

Davis  Slioe  Co.  v.  Kittanning  In-  ?  ;^^„„^ 138  p^  St  73....  904 

surance  Oo ) 

Drake  ▼.  Pennsylvania  R.  R.  Co. . .  Carriers 137  Pa.  St  352 .. .  883 

Durant  v.  Pierson Partnership 124  N.  Y.  444 ....  686 

Edwards  v.  Lake  Shore  etc.  R'y  Co. Carriers 81  Mich.  364 ... .  527 

Ellis  V.  Lake  Shore  etc.  R.  R.  Co . .  Railroads 138  Pa.  St  506 .. .  914 

Emery  ▼.  Ohio  Candle  Co Contracts 47  Ohio  St.  320  ..819 

Engel  V.  Smith Negligence 82  Mich.  1 549 

Estate  of  Cunningham Estates  of  decedents.  1 37  Pa.  St.  621 . . .  901 

Estate  of  Hanika Judgments 138  Pa.  St  330...  907 

Estate  of  Keys Assignment 137  Pa.  St  665. . .  896 

Estate  of  Woo  Jburn Estates  of  decedents .  138  Pa.  St  606 .. .  932 

^Tpioyd.^.T.'"^.*!!!.^.'!''*  ^'''  \^3'"<^ 47  Ohio  St  525..  846 

Ferguson  v.  Gies Civilrighis 82  Mich,  358  ... .  576 

Fidelity  Ins.  etc.  Co.  v.  Western  )  ri „jv  -  iqc  -d.    o*  aqa         on 

Pennsylvaniaetc.  R.  R.  Co...  \Corporaimis 138  Pa.  St  494 .. .  911 

First  Nat.  Bank  v.  First  Nat  Bank .  Banks 151  Mass.  280 450 

First  Nat.  Bank  v.   Cent.    Nat.  j    Assignment  for    )  lo^  xr   v   kko  nnn 

Bank \  henefitofcredUWs.  ]^^*^-  ^•^^^"'-  700 

Fix  V.  Sissnng Jurisdiction. 83  Mich.  561 ... .  616 

Flaherty  v.  Moran Nuuiance 81  Mich.  52 510 

Flournoy  v.  Ftoumoy Husband  and  wife. .  86  Cal.  286 39 

Freeman's  National  Bank  v.  Na-  )  t\     a  -icin*-         A-,n 

tional  Tube  Works  Co f"^''"^ 151  Mass.  413. ...  461 

Gktfdom  V.  Woodward Fraud,  conveyance.  44  Kan.  768 310 

Gay  V.  Rooke Promissory  note 151  Mass.  115 434 

German  Nat  Bank  v.  Foreman Banks. 138  Pa.  St.  474. . .  908 

Greene  v.  Greene Wills 125  N.  Y.  506 743 

Greenough  v.  Small Judicial  sales 137  Pa.  St.  132. . .  859 

Hallgren  v.  Campbell Office  and  officer. ...  82  Mich.  255 557 

Hamer  v.  Sidway Contracts 124  N.  Y.  538 693 

Hanika,  Estate  of  Judgments 138  Pa.  St  330...  907 

Harwell  V.  Sharp Garnishment 85  Ga.  124 149 

Haussman  v.  Burnham Husbandand  wife . .  59  Conn.  117....     74 

Horron  v.  Herron Alimony 47  Ohio  St  544. .  854 

Hess  V.  Sparks Slander 44  Kan.  465 300 

Hill  V.  Western  Union  Tel.  Co Telegraphs. 85  Ga.  425 166 

Holbrook  V.  Payne Assignment 151  Masa  383....  456 

Holmes  v.  Chartiers  Oil  Co Contracts 138  Pa.  St  546. .  '.  919 

Horn  T.  Lidianapolis  Nat.  Bank . .  .Mortgages 125  Ind.  381 231 


Cases  Repobted.  11 

Haicx.  8t7Bjxct>  Rktokx.  Paok. 

HoirardT.  Olenn Corj)oration$ 86  Gk.  238 156 

Haotley  T.  Holt Judgments 69  Conn.  102 . . . .  71 

In  re  Cameron. False  pretenaa. ... .  44  Kan.  64 262 

In  re  Clayton. Statutes 69  C<mn.  610....  128 

In  re  Ortia Conflict  of  lam 86  Cal.  306. 44 

Jacks  V.  Johnston 'Executions. 86  Cal.  384. 60 

Jaynesv.  Piatt AttacJiment 47  Ohio  St.  262 . .  810 

Jenkins  V.  Bails Promissory  note. . .  88  Ky.  397 344 

Jennings  v.  Moore Mortgages 83  Mich.  231 . . . .  601 

Jepson  v.  Killian Ex' rs  and  adm'rt.  .151  Mass.  693....  608 

Joshua  Hendy  Machine  Works  T.  K^^„„^ 86  Cal.  248 33 

American  etc.  Ins.  Co r^touiuiu^ wv  v^<u. -nu 


Keys,  Estate  of Assignment. 137  Pa.  St.  565. . .  896 

Knickerbocker  ▼.  Wilcox Agency 83  Mich.  200. ...  595 

Knower  ..  Central  Nat.  Bank. . .  j  ^t^^J^^^s.  \ ^^^  ^'  Y-  552. . . .  700 

Ladd  V.  City  of  Boston Easements 151  Mass.  585 481 

Lane  v.  Moore Evidence 151  Mass.  87 430 

Leadbetter  v.  Leadbetter Executions 125  N.  Y.  290 738 

Leatherman  v.  Times  Co. Limitations 88  Ky.  291 342 

Lembeckv.Nye Waters 47  Ohio  St.  336 . .  828 

Lemmon  v.  Strong Neg.  insti-uments ...  59  Conn.  448 ....  123 

Leonard  v.  Leonard Divorce 151  Mass.  151....  437 

Lewis  V.  Jewell Sales... 151  Mass.  345....  454 

Long  V.  North  British  etc.  Ins.  Co.. Fire  insurance 137  Pa.  St.  335. . .  879 

Louisville  etc.  R.  R.  Co.  v.  Beirj.. Evidence. 88  Ky.  222 329 

Louisville  etc.  R.  R.  Co.  v.  Logan.  ]  ^o'''-o«^«—           }  88  Ky.  232. .... .  332 

°       I  passengers.  )  ^ 

Macon  etc.  R.  R.  Co.  v.  Gibson.. . . Corporations 85  Ga.  1 135 

Mandeville  v.  Avery Chattel  mortgages . .  124  N.  Y.  376 ....  678 

McKee  v.  Delaware  etc  Canal  Co.. Riparian  rights 125  N.  Y.  353. .. .  740 

McKensey  v.  Edwards Corporations. 88  Ky.  272 339 

Menzer  V.  Menzer Divorce 83  Mich.  319 605 

Meyers  V.  Mathia Deeds 42  La.  Ann.  471 .  385 

Midland  R'y  Co.  v.  Fisher Covenants 125  Ind.  19 189 

Miller  v.  Ottaway Neg.  instruments. . .  81  Mich.  196 ... .  513 

Missouri  P.  R'y  Co.  v.  Gedney ....  Railroads 44  Kan.  329 286 

Morasse  v.  Brochu Libel. 151  Mass.  667....  474 

^K  K  Cr\!^^!!.°.^.!\!!'^!*°!  [^««^^ 42  La.  Ann.  4...  365 

Newgass  v.  City  of  New  Orleans.  ..Mun.  corporations. .  42  La.  Ann.  163.  368 

Noyea  V.  Anderson EquUy 124  N.  Y.  176 657 

Ogden  V.  Beatty Sales .....137  Pa.  St.  197...  862 

Ogle  V.  Baker Judgments 137  Pa.  St.  378. ..  886 

Oppv.  Ward Suretyship 125  Ind.  241 220 

Ortiz,  In  re. Conflict  of  laws 86  Cal.  306 44 

Oysterv.  KnuU WiUa ....137  Pa.  St.  448...  890 


12  Cases  Reported. 

NAm.  BtJBJECT.  EePOBT.  PA.QS. 

Parker  V.  Larsen Waters 86  Oal.  236 30 

Patterson  v.  State Assault 85  Ga.  131 152 

Paxsonv.  Nields Notes 137  Pa.  St.  385...  888 

Pearsall  v.  Western  U.  Tel.  Co. . . .  Telegr'h  companies A24:  N.  Y.  256. ...   662 

Pearson  v.  Allen Dedication 151  Mass.  79 426 

Penso  V.  McCormick ,.,,  Negligence 125  Ind.  116 211 

People  V.  Gordon Mun.  corporations. .  81  Mich.  306 ....  524 

Perkins  v.  Wakeham Judgments. 86  Cal.  580 67 

Plienix  Ins.  Co.  v.  Tomlinson Insurance. 125  Ind.  84 203 

Pittsburgh  etc.  R'y  Co.  v.  ^hioidiS.Master  and  servant.  47  Ohio  St.  387..  840 

PoUaskyv,  Minchener Lihel 81  Mich.  280 . . . .  516 

Porter  v.  Woodhouse Deeds 59  Conn.  568. . . .   131 

Purdy  V.  Rome  etc.  R.  R.  Co. Master  and  servant.  VZb  N.  Y.  209 ... .  736 

Ray  V.  Western  Penn.  etc.  Co Landlord  and  tenant.  138  Pa.  St.  576. . .  922 

Read  v.  WUliama ,..  Wills 125  N.  Y.  560....  748 

Reinhart  T.  Lugo Judgments 86  Cal.  395 52 

Renihan  v.  Wright Husband  and  wife. .  125  Ind.  536 249 

Richards  v.  Buffalo  etc.  R.  R.  Co. .  Railroads 137  Pa.  St.  524 ,. .  892 

Richards  v.  Continental  Ins.  Co. .  .Insurance 83  Mich.  508 ....  611 

Richmond's  Appeal Wills 69  Conn.  226 ....     85 

Ridden  V.  Thrall Gifts 125  N.  Y.  572....  758 

Riggs  V.  Commercial  Mut.  Ins.  Go. Fire  insurance.  ....  125  N.  Y.  7 716 

Riley  V.  Lee Lihel • 88  Ky.  603 358 

Robertson  v.  Woodhouse Deeiis 59  Conn.  568 ....   131 

Sanders  v.  Russell Homestead 86  Cal.  119 26 

Schmitt  V.  Drouet Official  bond 42  La.  Ann.  1064.  408 

Shaw  V.  Hill Ejectment 83  Mich.  322 607 

Shipley  V.  Colclough Animals 81  Mich.  624....  546 

Simmons  T.  Everson Nuisance 124  N.  Y.  319. ...  676 

Slattery  v.  Wason Executions 151  Mass.  266....  448 

Smithwick  v.  Hall  etc.  Co Master  and  servant.  59  Conn.  261 ....   104 

Stanley  v.  Stanley |      ^^2^"*  ^"^     \  47  Ohio  St.  225 . 

Stanton  v.  New  York  etc.  R'y  Co.. Corporations 59  Conn.  272. ...  110 

State  V,  Boneil , LoUery 42  La.  Ann.  1110.  413 

State  V.  Brady Libel 44  Kan.  435 296 

State  V.  Brown Incest 47  Ohio  St.  102. .  790 

State  V.  Creditor Dentists 44  Kan.  565 306 

State  V.  Deschamps Homicide 42  La.  Ann.  567. .  392 

State  V.  EUet Statutes 47  Ohio  St.  90. . .  772 

State  V.  Heidenhain Mun.  ayrporations. .  42  La,  Ann.  483. .  388 

State  V.  Miller Rape 42  La.  Ann.  1186.  418 

State  V.  Smith Former  jeopardy.. .  44  Kan.  75 266 
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PKACmCnt. — StTFFICIENCT  OF  COMPLAINT   MAT    BB    CONSIDERBD  ON   MOTION 

roR  A  New  Trial  if  the  defeadaat  moved  for  a  nonsuit  in  the  trial 
court  on  the  ground  that  the  contract  set  out  in  the  complaint  was 
against  public  policy,  and  the  motion  was  denied. 

Pbaotice.  —  Error  of  Court  in  Denying  Nonsuit,  if  Excepted  to, 
may  be  reviewed  on  a  bill  of  exceptions. 

Attorney's  Contract  to  Divide  Fees,  whether  aqainst  Public  Policy. 
—  An  agreement  between  an  attorney  and  counselor  at  law,  and  a  third 
person,  who  is  neither,  that  if  the  latter  will  procure  the  employment  of 
the  former  by  a  certain  litigant  he  shall  be  entitled  to  one  third  of  such 
compensation  as  the  attorney  may  receive  from  such  employment,  is 
contrary  to  public  policy  and  void,  and  will  not  support  an  action 
against  the  attorney  to  recover  part  of  the  compensation  by  him  received. 

R.  Percy  Wright^  for  the  appellant. 

Matt  I.  Sullivan,  for  the  respondent. 

Thornton,  J.  This  is  an  action  brought  by  the  plaintiff,  as 
assignee  of  William  L.  Bolte,  against  John  Hunt,  executor  of 
the  last  will  and  testament  of  George  F.  Sharp,  to  recover  a 
Bum  of  money  claimed  to  be  due  on  a  contract  alleged  to  have 
been  made  by  Sharp  and  J.  C.  McCeney  with  plaintiff's  as- 
signor. On  the  trial,  verdict  and  judgment  passed  for  plain- 
tiff. Defendant  moved  for  a  new  trial,  which  was  granted, 
and  from  the  order  granting  the  motion  plaintiff  appealed. 

The  main  question  to  be  determined  herein  arises  on  the 
complaint.  The  averments  of  the  complaint  set  forth  that, 
prior  to  the  first  day  of  August,  1878,  George  F.  Sharp  and 
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Julius  C.  McCeney  were  attorneys  at  law,  practicing  their  pro- 
fession in  the "  city  and  county  of  San  Francisco;  that  in 
August,  1878,  Mrs.  Volina  E.  Harrigan  was  the  owner  of  and 
claimed  an  interest  in  the  estate  of  Eliza  Haskell,  deceased, 
which  claim  was  contested  by  other  persons,  and  required  the 
services  of  attorneys  at  law  for  its  enforcement;  that,  about 
the  time  last  mentioned,  Sharp  and  McCeney  agreed  with  one 
William  L.  Bolte  that  if  he,  Bolte,  would  procure  Mrs.  Har- 
rigan to  employ  them  as  attorneys  at  law  in  the  matter  of  her 
interest  and  claim,  above  mentioned,  he,  Bolte,  should  be  en- 
titled to  and  should  have  one  third  part  of  whatever  should 
be  received  by  them,  or  either  of  them,  by  reason  of  and 
under  said  employment;  that  thereupon  Bolte  procured  Mrs. 
Harrigan  to  employ  them  as  attorneys  at  law  in  the  matter  of 
her  interest  and  claim;  that,  in  pursuance  of  the  arrangement 
thus  brought  about  by  Bolte,  Mrs.  Harrigan  entered  into  a 
contract  with  Sharp  and  McCeney,  whereby,  in  consideration 
of  their  professional  services  to  be  rendered  in  and  about  her 
said  interest  and  claim,  she  agreed  to  give  them  one  third 
part  of  whatever  share  of  the  estate  of  Mrs.  Haskell  she  might 
become  entitled  to  or  receive  by  way  of  compromise  or  other- 
wise; that  Sharp  and  McCeney  duly  performed  all  the  condi- 
tions of  their  said  contract,  and  by  such  services  she  became 
entitled  to  a  large  amount  of  property,  a  part  of  the  estate 
aforesaid;  that  Mrs.  Harrigan  thereupon  agreed  upon  a  cer- 
tain sum  of  money  to  be  paid  Sharp  and  McCeney  in  satis- 
faction of  their  claim  against  her  under  the  contract  above 
stated,  which  they  agreed  to  accept;  that,  in  pursuance  of 
this  agreement,  Mrs.  Harrigan  executed  to  them  a  promissory 
note  for  the  sum  of  $14,400,  bearing  date  the  thirty-first  day 
of  January,  1880,  payable  two  years  after  its  date,  with  inter- 
est at  the  rate  of  seven  per  cent  per  annum ;  that  to  secure 
the  payment  of  this  note,  Mrs.  Harrigan,  with  others,  ex- 
ecuted to  Sharp  and  McCeney  a  mortgage  upon  certain  real 
property;  that  afterwards  McCeney  assigned  all  his  interest 
in  the  note  and  mortgage  to  Sharp;  that  the  note  and  mortgage 
were  subsequently  sold  by  Sharp  for  the  sum  of  $17,964,18, 
which  was  paid  to  him;  that  no  part  of  said  sum  of  money 
was  ever  paid  to  plaintiff  or  his  assignor,  Bolte. 

Other  averments  are  made  in  the  complaint,  setting  forth 
the  relations  of  the  parties,  and  material  to  show  plaintiff's 
right  to  maintain  this  action,  but  as  they  have  no  bearing  on 
the  question  necessary  to  be  determined  herein,  need  not  be 
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Btated.  On  the  trial,  the  plaintiff  having  put  in  his  evidence 
and  rested,  the  defendant  moved  for  a  nonsuit,  on  the  ground, 
among  others,  —  1.  That  the  alleged  contract  between  McCe- 
ney  and  Sharp  and  Mrs.  Harrigan  is  against  good  morals  and 
public  policy;  and  2.  That  the  alleged  contract  between  Sharp 
and  McCeney  and  William  L.  Bolte  is  against  good  morals 
and  public  policy.  The  motion  was  denied,  and  the  defend- 
ant excepted.  A  verdict  having  been  rendered  for  plaintiff, 
defendant  moved  for  a  new  trial  on  a  statement.  In  it  he 
assigns  as  an  error  of  law  occurring  at  the  trial,  and  excepted 
to  by  him,  the  denial  of  his  motion  for  a  nonsuit.  On  the 
hearing  of  the  motion  for  a  new  trial,  the  court  granted  it  "  on 
the  sole  ground  [as  appears  from  the  transcript]  that  the  con- 
tract sued  upon  is  contrary  to  public  policy."  As  above 
stated,  the  motion  for  a  nonsuit  has  reference  only  to  the  con- 
tract alleged,  and  the  error  of  law  set  out  in  the  statement  is 
of  the  same  import.  The  contract  is  alleged  in  the  complaint 
alone.  The  motion  for  a  nonsuit  must  then  be  determined  on 
the  allegations  of  that  pleading.  The  court  must  have  granted 
the  new  trial  for  the  reason  that  the  contract  set  forth  in  the 
complaint  was  contrary  to  public  policy,  for  from  the  com- 
plaint only  can  we  ascertain  the  contract  sued  on.  And  here 
we  may  remark  that,  according  to  the  well-settled  practice, 
the  court  below  could  not,  in  passing  on  the  motion  for  a  new 
trial,  go  beyond  the  grounds  on  which  the  new  trial  was  asked; 
and  in  holding  the  action  of  the  court  to  have  reference  only 
to  the  contract  set  forth  in  the  complaint,  we  confine  the 
course  pursued  by  the  court  to  the  contract  alleged  therein, 
and  to  the  grounds  on  which  the  defendant  asked  for  a  non- 
suit. From  the  foregoing  it  is  clear  that,  in  passing  on  the 
question  as  to  the  character  of  the  contract,  the  court  is  lim- 
ited to  what  is  stated  by  plaintiff  in  setting  forth  his  cause  of 
action,  and  that  the  evidence  introduced  on  the  trial  cannot 
be  considered. 

But  it  is  argued  by  counsel  for  appellant  (plaintiff  below) 
that  on  an  appeal,  as  this  is,  from  an  order  granting  a  new 
trial,  the  sufficiency  of  the  complaint  cannot  be  considered. 
To  support  this  contention  counsel  make  reference  to  several 
cases  decided  by  this  court,  viz.:  Spanagel  v.  Dellinger,  38  Cal. 
283;  People  v.  Turner,  39  Cal.  372;  Mason  v.  Austin,  46  Cal. 
385;  Jacks  v.  Buell,  47  Cal.  162;  Onderdonk  v.  San  Francisco^ 
75  Cal.  534;  Wheeler  v.  Kassahaum,  76  Cal.  90. 

In  the  cases  cited  the  question  presented  is  entirely  unlike 
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the  one  presented  here.  In  this  case  the  defendant  moved  for 
a  nonsuit  on  grounds  that  challenged  the  sufficiency  of  the 
complaint,  in  that  it  set  forth  a  contract  on  which  an  action 
could  not  be  maintained.  The  nonsuit  was  denied,  and  an 
exception  was  regularly  reserved.  The  defendant  then  found 
himself  in  a  position  where  he  had  a  right  to  have  the  ruling 
of  the  court  on  his  motion  reviewed  on  a  motion  for  a  new 
trial.  The  ruling  of  the  court  on  defendant's  motion  for  a 
nonsuit,  and '  his  exception  thereto,  could  be  set  forth  in  a 
statement  or  bill  of  exceptions  as  an  error  of  law  occurring  at 
the  trial,  and  there  excepted  to  by  him  that  it  might  be  re- 
viewed as  above  set  forth.  This  right  was  assured  to  him  by 
the  provisions  of  the  statute:  Code  Civ.  Proc,  sec.  657,  subd. 
7,  sees.  658,  659.  On  the  hearing  of  the  motion  for  a  new 
trial,  the  court  a  quo  had  an  opportunity  of  reversing  its  for- 
mer action.  If  it  approved  its  previous  ruling,  the  motion  for 
a  new  trial  would  be  denied.  If  its  previous  ruling  was,  in 
its  judgment,  erroneous,  it  was  empowered  to  recall  it  and 
grant  a  new  trial.  On  such  hearing  it  was  in  the  line  of  the 
regular  procedure  to  confirm  its  former  action  or  disapprove 
and  recall  it.  Such  course  the  law  sanctions  as  applicable  to 
all  errors  of  law.  An  error  committed  in  passing  on  a  motion 
for  a  nonsuit  constituted  no  exception  to  the  rule. 

Whether  the  court  denied  or  granted  a  new  trial,  its  action 
was  subject  to  be  revised  on  appeal.  The  plaintiff  had  a  right 
to  appeal  from  the  order  granting  a  new  trial,  and  his  appeal 
would  bring  before  the  court  the  action  of  the  court  below  as 
to  every  question  germane  to  the  inquiry  whether  the  lower 
court's  action  was  in  accordance  with  law  or  not.  If  the  court 
below  had,  on  the  trial,  committed  an  errot*  for  which  it  was 
proper,  on  its  being  regularly  brought  before  it,  to  grant  a  new 
trial,  this  court  would  approve  and  affirm  the  action  of  such 
court  in  granting  such  relief.  If,  on  the  contrary,  no  such 
error  had  been  committed,  if  the  court  below  had  on  the  trial 
before  it  ruled  correctly,  this  court  would,  in  accordance  with 
such  view,  hold  the  order  granting  a  new  trial  erroneous,  and 
reverse  it.  This  is  the  usual  course  of  practice  in  the  courts 
of  this  state,  and  we  see  nothing  in  it  foreign  to  the  procedure 
prescribed  by  law.  It  has  been  a  practice,  not  unusual  in  our 
courts,  to  ask  a  trial  court  to  instruct  the  jury,  when  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  to  find  a  verdict  for  defendant.  Whether  given  or  re- 
fused, such  ruling  could  be  reviewed  on  motion  for  a  new  trial; 
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and  on  the  hearing  of  this  latter  motion,  whether  favorable  or 
adverse  to  the  motion,  an  appeal  could  be  prosecuted  from 
the  order  granting  or  refusing  the  new  trial,  and  the  action  of 
the  trial  court  passed  on  in  this  court,  and  either  approved  or 
set  aside.  We  see  nothing  irregular  here  in  having  the  ques- 
tion made  on  the  motion  for  a  nonsuit  considered  and  passed 
on  in  this  court,  though  it  does  go  to  the  sufficiency  or  insuf- 
ficiency of  the  complaint.  The  question  comes  before  us  in 
the  regular  course  of  procedure,  and  the  legal  exigencies  of 
the  case  demand  that  it  be  considered  and  determined.  If 
this  court  failed  to  pass  on  the  point,  it  would  in  eflfect  hold 
that  there  was  error  of  law  occurring  at  the  trial,  and  there 
excepted  to,  which  could  not  be  reviewed  on  a  motion  for  a 
new  trial,  and  that,  too,  when  the  statute  regulating  the  pro- 
cedure in  our  courts  had  provided  that  all  such  errors  should 
be  so  reviewed.  There  is  nothing  in  the  cases  cited  by  coun- 
sel for  appellant  in  conflict  with  what  is  stated  above.  In 
our  judgment,  the  question  is  regularly  presented  here  for  de- 
cision, and  the  respondent  is  entitled  to  have  it  determined. 

Is  the  contract  set  forth  in  the  complaint  contrary  to  publia 
policy  or  good  morals?  Such  is  the  question  presented  to  us- 
for  determination.  That  contract  is  in  substance  this:  A 
third  person,  not  an  attorney  and  counselor  at  law,  enters  into 
an  agreement  with  an  attorney  and  counselor  at  law  that  he 
will  procure  his  employment  by  a  litigant,  and  that  in  consid- 
eration of  such  procurement  he  is  to  have  from  the  attorney 
and  counselor  so  employed  one  third  part  of  whatever  remu- 
neration the  attorney  receives  for  his  services  from  the  litigant. 
Is  such  a  contract  void,  as  contended,  is  the  point  presented 
for  consideration  and  decision.  Courts  are  justified  in  declar- 
ing a  contract  void  as  against  public  policy,  when  it  is  ex- 
pressly or  impliedly  forbidden  by  the  paramount  law,  or  by 
some  principle  of  the  common  law,  or  by  the  provisions  of  a 
statute.  As  said  by  Chase,  C.  J.,  in  the  License  Tax  Cases,  5 
Wall.  469:  "This  court  can  know  nothing  of  public  policy 
except  from  the  constitution  and  the  laws,  and  the  course  of 
administration  and  decision."  The  policy  of  the  state  "  can 
be  ascertained  only  by  reference  to  the  constitution  and  laws 
passed  under  it,  or,  which  is  the  same  thing,  to  the  principles 
underlying  and  recognized  by  the  constitution  and  laws": 
Lux  V.  Haggin,  69  Cal.  308.  Though  public  policy  is  a  doc- 
trine on  which  courts  and  judges  should  proceed  with  cau- 
tion, still  there  are  many  cases  to  be  found  in  the  books  of 
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reports  in  which  the  doctrine  has  been  applied.  Marriage 
brokerage  bonds,  contracts  in  restraint  of  trade,  contracts  by 
expectant  heirs,  or  in  consideration  of  illicit  cohabitation,  or 
such  contracts  as  may  injuriously  affect  the  administration  of 
justice,  or  to  procure  a  contract  from  a  public  officer,  or  to  pay 
for  an  appointment  to  office,  or  aiding  in  procuring  an  ap- 
pointment, or  to  pay  for  obtaining  a  pardon,  or  injuriously 
affecting  the  public  interest  as  to  the  location  of  the  terminus 
of  a  railroad,  afford  instances  of  the  application  of  the  doc- 
trine: See  5  Rob.  Pr.,  c.  42,  pp.  407,  433,  where  many  cases 
are  cited  and  commented  on. 

In  considering  this  question,  our  attention  must  necessarily 
be  given  to  the  statutes  of  this  state,  in  regard  to  attorneys 
and  counselors  at  law.  They  are  to  be  found  in  the  Code  of 
Civil  Procedure,  and  in  the  sections  to  which  reference  will  be 
herein  specially  made.  The  following  provisions  will  be  found 
in  the  statute:  Any  citizen  or  person  resident  of  this  state 
who  has  bona  fide  declared  his  intention  to  become  a  citizen 
in  the  manner  required  by  law,  of  the  age  of  twenty-one  years, 
of  good  moral  character,  and  who  possesses  the  necessary  qual- 
ifications of  learning  and  ability,  is  entitled  to  be  admitted  as 
an  attorney  and  counselor  at  law  in  all  the  courts  of  this  state: 
Code  Civ.  Proc,  sec.  275.  Every  applicant  for  such  admission 
must  produce  satisfactory  testimonials  of  good  moral  charac- 
ter, and  undergo  a  strict  examination  as  to  his  qualifications 
Jin  open  court:  Sec.  276.  If,  upon  examination,  he  is  found 
•qualified,  he  shall  be  by  the  court  admitted  as  such  attorney 
vand  counselor,  by  an  order  entered  to  that  effect  upon  its  rec- 
ords, and  a  certificate  of  such  record  shall  be  given  to  him  by 
the  clerk  of  the  court,  which  certificate  shall  be  his  license: 
Sec.  277.  On  his  admission,  he  must  take  an  oath  to  support 
the  constitution  of  the  United  States  and  the  constitution  of 
this  state,  and  faithfully  to  discharge  the  duties  of  an  attor- 
ney and  counselor  to  the  best  of  his  knowledge  and  ability: 
Sec.  278.  A  roll  of  attorneys  is  to  be  kept  by  a  prescribed 
public  officer,  which  the  applicant,  on  his  admission,  is  re- 
quired to  sign:  Sec.  280.  Any  person  practicing  law  in  any 
court,  except  a  justice's  court  or  a  police  court,  without  hav- 
ing received  a  license  as  attorney  or  counselor,  is  declared  to 
be  guilty  of  a  contempt  of  court:  Sec,  281.  Section  282  of 
the  same  code  prescribes  the  duty  of  an  attorney  and  coun- 
selor, by  the  provisions  of  which  he  is  required,  inter  alia,  to 
support  the  constitution  and  laws  of  the  United  States  and 
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this  state,  and  to  maintain  the  respect  due  to  the  courts  of 
justice  and  judicial  ofl&cers.  Rules  of  duty  are  further  pre- 
scribed in  this  section,  which  are  intended  to  regulate  and 
control  the  conduct  of  an  attorney  and  counselor  with  regard 
to  the  public,  and  to  those  in  whose  behalf  they  appear  in 
court,  and  exercise  their  appropriate  functions.  Authority  is 
conferred  on  him  in  the  discharge  of  his  duties  and  functions, 
peculiar  to  his  character  as  such:  Sec.  283.  He  is  subject  to 
the  authority  of  the  courts,  and  may  be,  for  cause  shown,  sus- 
pended or  removed,  and  deprived  of  the  right  to  pursue  his 
profession,  by  the  supreme  court  or  either  department  thereof, 
or  by  a  superior  court:  Sec.  287.  One  of  the  causes  for  which 
he  may  be  removed  or  suspended  is  the  following:  "  Lending 
his  name  to  be  used  as  attorney  and  counselor  by  another  per- 
son, who  is  not  an  attorney  and  counselor  ":  Sec.  287,  subd.  4. 

The  foregoing  provisions  taken  from  a  public  statute  are 
anacted  not  only  in  the  interest  of  those  who  employ  the  ser- 
vices of  attorneys,  but  in  the  interest  of  the  community  or 
public  are  large.  They  concern  the  administration  of  justice, 
always  a  subject  of  public  concernment,  and  relate  to  a  class 
of  officers  of  courts  in  which  the  people  of  the  state  have  an 
abiding  interest.  Bolte  was  never  an  attorney  and  counselor 
at  law.  He  had  never  been  admitted  to  the  privileges  or  au- 
thorized to  exercise  the  rights  of  an  attorney  and  counselor. 
He  had  never  assumed  or  been  authorized  to  assume  any  of 
the  functions  of  an  attorney  and  counselor,  nor  was  he  bound 
by  the  obligations  of  such  a  position. 

Now,  if  either  of  the  attorneys  who  contracted  with  Bolte 
had  lent  to  the  latter  his  name  to  be  used  by  him  as  attorney 
and  counselor,  he  would  have  been  guilty  of  a  violation  of  the 
clause  above  quoted  from  section  287  of  the  Code  of  Civil  Pro- 
cedure, for  which  he  would  have  been  liable  to  be  removed  or 
suspended  from  the  practice  of  his  profession.  Was  not  Bolte 
really  allowed  to  use  their  names  in  the  prosecution  of  a 
matter  in  litigation?  Under  the  employment  of  them  as  at- 
torneys, made  through  Bolte's  procurement,  they  engaged  to 
use  their  faculties  as  attorneys  and  counselors  at  law  for  his 
benefit,  and  that,  too,  in  a  cause  in  which  he  bad  no  interest 
as  a  party.  By  the  terms  of  the  agreement  he  was  to  derive 
a  benefit  from  the  rendition  of  their  services  in  their  profes- 
sional capacity,  and  to  receive  a  share  of  their  fee,  as  if  he  had 
been  concerned  with  them  as  a  regularly  admitted  attorney. 
He  is  thus  enabled,  through  their  agency,  vicariously,  and  not 
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openly  and  in  his  own  name,  to  aid  in  the  prosecution  of  a 
matter  in  litigation,  and  to  receive  through  it  such  a  reward 
as  is  usually  gained  by  an  attorney  regularly  admitted  to  ex- 
ercise his  profession.  An  attorney  is  prohibited  to  allow  the 
direct  use  of  his  name  as  an  attorney  and  counselor  at  law 
under  the  circumstances  disclosed  by  the  complaint  in  this 
case.  Of  what  avail  is  such  prohibition,  if  it  can  be,  by  such 
indirection  as  is  practiced  in  this  case,  evaded?  We  are  of 
opinion  that  the  facts  here  disclose  a  case  of  indirect  violation 
of  the  clause  referred  to,  which  is  as  much  forbidden  as  a 
direct  violation.  If  such  a  practice  were  allowed,  an  attorney 
might  have  a  number  of  undisclosed  associates  through  his 
agency  exercising  the  functions  of  an  attorney  and  counselor, 
and  reaping  the  rewards  flowing  therefrom,  without  resting 
under  any  of  the  responsibilities  incident  to  such  a  position, 
and  possessing  none  of  the  qualifications  which  the  law  de- 
mands and  requires.  Such  a  practice  would  tend  to  increase 
the  amounts  demanded  for  professional  services.  In  such  a 
case,  an  attorney  would  be  induced  to  demand  a  larger  sum 
for  his  services,  as  he  would  have  to  divide  such  sum  with  a 
third  person. 

We  have  examined  Bunn  v.  Guy,  4  East,  190,  and  Candler 
V.  Candler,  Jacob,  225,  cited  by  counsel  for  appellant  to  sus- 
tain the  validity  of  the  contract  sued  on.  We  do  not  consider 
them  applicable  to  the  case  before  us.  The  office  of  attorney 
in  England  is  entirely  different  from  that  of  an  attorney  and 
counselor  in  this  state.  In  England  the  fees  of  an  attorney 
are  fixed  by  statute,  or  rules  of  court,  or  orders  in  council,  and 
his  bill  of  costs  and  charges  for  disbursements  are  subject  to 
be  taxed  by  a  taxing  officer,  and  the  taxation  reconsidered  by 
such  officer.  The  decision  of  the  taxing  officer  can  also  be  re- 
vised by  the  judge  on  appeal;  Weeks  on  Attorneys  at  Law, 
sees.  324,  325,  et  seq. 

We  cannot  suppose  that  the  fact  that  the  attorney  has  to 
share  the  amount  of  his  bill  with  an  outsider  would  at  all 
affect  the  amount  allowed  him.  That  amount  would  be  the 
same,  regardless  of  the  circumstance  that  he  was  bound  by  his 
agreement  to  divide  it  with  another.  The  laws  of  England 
regulating  the  appointments,  duties,  and  conduct  of  attorneys 
have  not  been  brought  to  our  notice,  and  therefore  we  cannot 
determine  how  far  the  laws  there  prevailing  permit  or  recog. 
nize  as  legal  a  contract  made  by  an  attorney  to  share  his  fees 
with  a  third  person.     Under  such  circumstances,  this  court 
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could  not,  with  any  confidence,  pronounce  any  judgment  as  to 
how  such  a  contract  would  be  aflfected  by  English  statutes  or 
rules  of  court. 

In  Bunn  v.  Guy,  4  East,  190,  the  validity  of  a  contract 
between  attorneys  was  called  in  question.  A  practicing  attor- 
ney (Carpenter)  agreed  for  a  valuable  consideration  to  re- 
linquish his  business  and  recommend  his  clients  to  two  other 
attorneys  (Bunn  and  Guy),  and  that  he  would  not  himself 
practice  within  certain  limits,  and  would  permit  them  to 
make  use  of  his  name  in  their  firm  for  a  certain  time,  without 
any  interference  on  his  part.  The  question  arose  in  chancery 
concerning  the  marshaling  of  assets,  and  a  case  stating  the 
above  contract  was  sent  by  the  lord  chancellor  to  the  court  of 
king's  bench  for  its  opinion.  The  court  certified  their  opinion 
to  the  court  of  chancery  that  the  contract  above  stated  was 
good  in  law. 

In  Candler  v.  Candler,  Jacob,  225,  an  agreement  by  an 
attorney  to  pay  a  sbare  of  the  profits  of  his  business  to  the 
widow  of  his  deceased  father,  who  had  been  an  attorney,  was 
held  valid.  The  agreement  was  made  by  deed  between  the 
widow  of  Henry  Candler,  the  deceased  father,  and  their  son 
Henry  Candler.  It  was  recited  in  the  deed  that  the  agree- 
ment was  entered  into  under  a  due  sense  of  the  influence 
which  his  mother  and  family  could  retain  with  his  father's 
clients  and  connections,  and  the  widow  (Mary  Candler) 
covenanted  to  use  her  utmost  endeavors  and  influence  to  in- 
duce her  friends  and  connections  to  employ  him.  The  lord 
chancellor  (Eldon),  in  delivering  his  judgment,  said:  "I 
have  thought  that,  consistently  with  the  policy  of  the  law, 
agreements  could  not  be  made  by  which  they  [referring  to 
attorneys]  contract  to  recommend  those  who  succeed  them. 
I  doubted  whether  professional  men  could  be  recommended, 
not  for  skill  and  knowledge  in  their  profession,  but  for  a  sum 
of  money  paid  and  advanced.  I  knew  that  this  would  rip  up 
many  transactions,  and  I  was  happy  that  the  court  of  king's 
bench  was  of  a  different  opinion,  though  I  never  could 
entirely  reconcile  myself  to  their  doctrine." 

The  opinion  in  Bunn  v.  Guy,  4  East,  190,  was  here  referred 
to  by  Lord  Eldon.  In  our  judgment,  the  remarks  of  Lord 
Eldon,  quoted  above,  may  well  create  a  strong  doubt  as  to  the 
correctness  of  the  conclusion  reached  in  Bunn  v.  Guy,  4  East, 
190.  However,  for  the  reasons  above  given,  we  cannot  follow 
the  rulings  in  the  cases  just  noticed.     It  is  clear  that   the 
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right  of  the  plaintiflf  to  recover  herein  is  the  same  as  that  of 
his  assignor,  Bolte.  If  the  latter  cannot  recover,  neither  can 
the  plaintiflf,  his  assignee.  The  considerations  expressed 
herein  have  led  this  court  to  the  conclusion  that  the  contract 
sued  on,  and  alleged  in  the  complaint,  is  forbidden  by  the 
policy  of  the  law,  and  void,  and  that  the  court  below  erred  la 
denying  the  defendant's  motion  for  a  nonsuit.  The  motion 
for  a  new  trial  was,  therefore,  properly  granted,  and  the  order 
appealed  from  must  be  aflBrmed.  The  view  taken  herein  dis- 
poses of  the  case,  and  it  becomes  unnecessary  to  pass  on  the 
other  questions  raised  by  counsel  for  appellant. 
Order  affirmed.  

Attornbt's  Contract  to  Shark  Fees.  —  A  oontraet  with  one  that  ha 
shall  lend  his  aid  in  securing  the  appointment  of  another  as  special  counsel 
to  defend  in  a  case  in  procuring  testimony  against  the  government  of  the 
United  States,  and  in  giving  information  for  the  management  of  it,  upon 
consideration  that  the  attorney  appointed  shall  pay  him  one  half  of  all  the 
fees  he  shall  receive  in  such  case,  is  contrary  to  public  policy  and  void: 
Meguire  v.  Concine,  101  U.  S.  108,  cited  in  note  to  Partont  t.  Traakt  66  Am. 
Dee.  609. 


[In  Bank.] 
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HoHBSTXAD.  —  On  thb  Death  of  a  Husband,  community  property  of  him- 
self  and  his  wife,  held  by  them  as  their  homestead,  vests  in  her,  and  is 
protected  as  her  homestead  to  the  same  extent  as  before  his  death. 

Homestead,  Judgment  and  Execution  Lien  upon.  —  Though  a  home- 
stead is  in  value  largely  in  excess  of  the  amount  allowed  by  law,  the 
levy  of  an  execution  upon  it  does  not  create  any  lien.  Its  operation  ia 
confined  to  serving  as  a  foundation  for  proceedings  under  the  statute 
for  the  ascertainment  of  the  value  of  the  property  covered  by  the  decla- 
ration of  homestead,  and  the  procurement  of  an  order  of  court  for  the 
partition  or  sale  thereof,  and  the  application  of  the  excess  to  the  satis- 
faotion  of  the  judgment. 

Practice  —  Estates  of  Decedents,  Presentation  of  Claims  against.  — 
If  one  has  a  judgment  against  the  estate  of  a  decedent,  under  which  a 
levy  has  been  made  on  a  homestead  in  his  lifetime,  the  plaintiff  must 
present  his  claim  upon  such  judgment  to  the  administrator  and  procure 
its  allowance,  and  is  not  entitled  to  proceed  to  have  the  homestead  ap- 
praised and  sold  or  partitioned,  and  the  excess  above  the  amount  of  the 
homestead  exemption  applied  to  the  payment  of  the  judgment. 

Grove  L.  Johnson  and  Albert  M.  Johnson^  for  the  appellant 
A,  P.  Catlin  and  Lincoln  White^  for  the  respondent. 
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Fox,  J.  Judgment  went  for  defendant  on  demurrer  to  the 
complaint.  The  only  question  on  this  appeal  is,  whether  the 
complaint  states  facts  sufficient  to  entitle  the  plaintiff  to 
maintain  the  action.  James  and  Mary  W.  Lansing  were 
husband  and  wife.  The  premises  described  in  the  complaint 
were  their  community  property,  duly  dedicated  as  a  home- 
stead. James  Lansing  died,  when  the  premises  became  the 
sole  property  of  Mary  W.  Lansing  by  operation  of  law  (Civ. 
Code,  sec.  1265),  and  was  protected  as  such  to  the  survivor 
in  the  same  manner  as  before  it  had  been  protected  to  the 
community  by  its  homestead  character:  Estate  of  Ackerman, 
80  Cal.  208;  13  Am.  St.  Rep.  116.  The  death  of  the  husband 
did  not  in  any  manner  alter  the  state  or  character  of  the 
homestead  {Tyrrell  v.  Baldwin,  78  Cal.  470),  but  upon  his 
death,  the  property  immediately  vested  in  the  surviving  wife: 
Mawson  v.  Mawson,  50  Cal.  539;  Estate  of  Headen,  52  Cal. 
295;  Gagliardo  v.  Dumont,  54  Cal.  496;  Herrold  v.  Reen,^  58 
Cal.  443.  The  property  having  thus  vested  and  being  thus 
protected,  this  plaintiflT,  on  April  9,  1885,  recovered  a  judg- 
ment against  Mary  W.  Lansing  for  $5,238.75.  September 
30, 1885,  he  caused  execution  to  be  issued  and  levied  upon  the 
property,  and  duly  returned  with  the  levy  indorsed  thereon, 
and  the  whole  to  be  duly  entered  and  recorded  in  the  execu- 
tion-book, in  the  office  of  the  county  clerk. 

It  is  claimed  that,  at  the  time  of  this  levy,  the  value  of  the 
property  was  largely  in  excess  of  five  thousand  dollars,  and 
that,  as  to  the  excess,  this  created  a  lien  upon  the  property. 
But  this  claim  is  not  tenable.  Property  impressed  with  the 
character  of  homestead,  no  matter  what  its  value,  is  exempt 
from  seizure  and  forced  sale.  There  was  no  lien  of  the  judg- 
ment, and  the  levy  created  no  lien,  but  simply  created  a 
foundation  for  proceedings  under  the  statute  (Civ.  Code,  sees. 
1245  et  seq.)  for  the  ascertainment  of  the  value  of  the  prop- 
erty covered  by  the  declaration  of  homestead,  and  the  procure- 
ment of  an  order  of  court  for  the  partition  or  sale  thereof,  and 
the  application  of  the  excess  to  the  satisfaction  of  the  judg- 
ment: Barrett  v.  Sims,  59  Cal.  618,  619;  Lubbock  v.  McMann, 
82  Cal.  230;  16  Am.  St.  Rep.  108. 

In  October,  1885,  plaintiff  commenced  proceedings  tinder 
the  statute  referred  to,  to  have  an  appraisement  of  the  prop- 
erty, and  secure  an  order  for  partition  or  sale,  and  application 
of  the  excess  to  the  satisfaction  of  his  judgment;  but  these 
proceedings  were  never  prosecuted  beyond  having  appraisers 
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appointed.  They  never  qualified  or  acted,  and  no  further 
proceedings  were  taken  in  that  action.  In  October,  1887, 
Mary  W.  Lansing  died,  and  the  present  defendant  was  ap- 
pointed her  administratrix,  qualified  as  such,  and  entered 
upon  the  discharge  of  her  duties  as  such,  in  the  administra- 
tion of  the  estate. 

Early  in  1889  this  action  was  commenced,  which  is  sub- 
stantially a  proceeding  under  the  same  statute  (Civ.  Code,  sees. 
1245  et  seq.),  for  the  appraisement  and  sale  or  partition  of  the 
property,  and  the  application  of  the  excess  above  five  thou- 
sand dollars  to  the  satisfaction  of  his  judgment.  No  claim 
was  presented  to  the  administratrix,  and  plaintiff  claims  that 
he  was  not  required  to  present  any,  but  that,  having  a  lien 
upon  the  property,  he  was  entitled  to  proceed,  under  section 
1505  of  the  Code  of  Civil  Procedure,  directly  to  sale,  were  it 
not  for  the  homestead,  but  that,  the  homestead  intervening, 
his  only  remedy  was  to  proceed  as  in  this  action;  and  it  being 
to  enforce  a  lien,  the  law  did  not  require  the  presentation  of 
the  claim  to  the  administrator,  he  having  waived  in  his  com- 
plaint all  claim  against  the  estate  for  deficiency.  But  w& 
have  already  seen  that  he  had  no  lien.  Even  if  he  ever  ac- 
quired one,  either  by  judgment  or  levy,  it  expired  before  the 
institution  of  this  proceeding:  Bagley  v.  Ward,  37  Cal.  121;  9^ 
Am.  Dec.  256;  Rogers  v.  Druffel,  46  Cal.  654.  If  the  levy 
created  a  lien,  it  did  not  extend  it  beyond  the  lien  of  the  judg- 
ment: Bagley  v.  Ward,  37  Cal.  121;  99  Am.  Dec.  256;  Roger» 
V.  Druffel,  46  Cal.  654;  Isaac  v.  Swift,  10  Cal.  81;  70  Am.  Dec. 
698.  Plaintiff  therefore  had  a  judgment,  without  lien,  and  it 
was  his  duty  to  present  the  same  to  the  administratrix,  iiv 
like  manner  with  any  other  claim:  Code  Civ.  Proc,  sec.  1505. 
And  even  if  his  claim  was  in  lien,  and  the  property  was  a. 
homestead,  as  he  concedes  it  to  have  been,  he  was  equally^ 
bound  to  present  the  claim  for  allowance  against  the  estate: 
Code  Civ.  Proc,  sec.  1475;  Camp  v.  Grider,  62  Cal.  20.  It 
follows  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  the  judgment  must  be  affirmed.. 

So  ordered.  

Homestead  —  Community  Propertt.  —  The  death  of  one  of  the  spouses. 
in  no  manner  alters  the  estate  or  character  of  the  homestead  in  community 
property:  In  re  Ackerman'a  Estate,  80  Cal.  208;  1.3  Am.  St.  Rep.  116;  Bol- 
linger V.  Manning,  79  Cal.  7;  In  the  Matter  of  Burdick's  Estate,  76  Cal.  639. 
But  where  the  homestead  was  carved,  not  out  of  community  property,  but 
cat  of  the  separate  estate  of  the  wife,  upo^  her  death,  intestate,  leaving; 
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more  than  one  child,  one  third  descends  to  the  hnsband  and  two  thirds  in 
equal  shares  to  the  children:  Beck  v.  Soward,  76  Cal.  527.  If  no  homestead 
was  declared  in  community  property  during  the  existence  of  the  community, 
the  community  property  will  vest  according  to  section  1402  of  the  Civil  Code, 
subject,  however,  to  its  temporary  use  as  a  homestead  under  the  .order  of  the 
probate  court,  which  may  set  it  apart  for  that  purpose:  In  re  Oilmore,  81  Cal. 
240;  In  re  Armstrong,  80  Cal.  71.  When  the  law  under  which  a  homestead 
was  created  is  amended  before  the  death  of  one  of  the  spouses,  the  right  of 
survivorship  is  governed  by  the  amended  law:  Tyrrell  v.  Baldwin,  78  Cal. 
470;  Threat  v.  Moody,  87  Tenn.  143.  Under  the  Texas  statute  existing  in 
186.3,  the  homestead  vested  absolutely  in  the  widow  of  the  deceased  husband, 
where  he  dies  insolvent,  exempt  from  any  claims  by  his  heirs  or  creditors: 
Watson  V.  Rainey,  69  Tex.  319;  Childera  v.  Henderson,  76  Tex.  664.  See  also 
Kite  V,  Kite,  79  Iowa,  491,  for  the  rule  in  Iowa. 

Homestead  —  Effect  of  Death  of  Husband  oe  Wife.  —  Effect  of  th« 
death  of  the  wife  upon  the  homestead:  Bevalk  v.  Kraemer,  8  Cal.  66;  68  Am. 
Dec.  304,  and  particularly  note  309.  In  Arkansas,  the  minor  children  and 
the  widow  of  one  who  has  died  are  entitled  to  his  homestead:  Winters  v. 
Davis,  51  Ark.  335;  Sansvm  v.  Harrell,  51  Ark.  429:  Stay  ton  v.  Halpem,  50 
Ark.  329;  Nichols  v.  Shearon,  49  Ark.  75. 

Under  the  Iowa  statute,  the  widow  may  elect  to  occupy  and  enjoy  her  de- 
ceased husband's  homestead  during  her  natural  life,  or  to  take  a  distributive 
share  of  one  third  in  fee-simple  of  the  realty  of  which  the  husband  was  seised 
at  his  death:  McDonaM  v.  McDonald,  76  Iowa,  137.  Compare  Nicholas  v. 
Pttrczell,  21  Iowa,  265;  89  Am.  Dec.  572,  and  note.  Upon  the  death  of  eitbei 
spouse,  there  can.iot  be  thereafter  any  abandonment  of  the  homestead  on  the 
part  of  the  survivor,  if  the  title  was  in  the  deceased,  except  by  an  actual  set- 
ting  off  of  the  distributive  share  to  such  survivor  under  his  or  her  election  to 
that  effect:  Darrah  v.  Cunningham,  72  Iowa,  123. 

In  Minnesota,  under  the  statute  of  1876,  a  surviving  spouse  was  entitled 
to  a  life  estate  in  homestead  realty  independent  of  the  rights  of  the  minor 
children:  McCarthy  v.  Van  der  Mey,  42  Minn,  190.  But  where  a  homestead 
right  has  been  lost  by  a  failure  to  comply  with  the  requirements  of  the  law, 
the  premises  do  not  pass  to  the  surviving  spouse:  Baill\f  v.  Gerhard,  40 
Minn.  172. 

Under  the  Mississippi  code,  the  surviving  husband  takes  the  homestead 
owned  by  his  deceased  wife,  only  when  she  died  intestate,  leaving  no  issue: 
Kelly  V.  Aired,  65  Miss.  495. 

In  Missouri,  however,  a  husband  is  not  able  by  his  will  to  deprive  his  wife 
and  minor  children  of  their  rights  in  the  homestead  owned  by  him  at  his 
decease:  Bockhey  v.  Bockhey,  97  Mo.  76;  and  after  all  the  children  have 
attained  their  majority,  the  widow  is  entitled  to  the  exclusive  use  and 
occupancy  of  the  homestead:  Bockhey  v.  Bockhey,  97  Mo.  76.  For  the  home- 
stead right  of  each  child  expires  when  it  attains  its  majority:  Quinn  v.  Kinyon, 
100  Mo.  551. 

In  North  Carolina,  in  Tucker  v.  Tucker,  103  N.  O.  170,  it  was  decided 
that  a  homestead,  whether  laid  off  to  the  husband  in  his  lifetime,  or  to  his 
surviving  wife  after  his  decease,  leaving  no  children,  cannot  be  divested  in 
favor  of  the  heir  by  the  release  or  satisfaction  of  the  deceased  man's  debts. 

Under  the  Texas  constitution,  a  homestead  is  not  subject  to  partition, 
when  the  party  receiving  it  in  partition  would  be  entitled  to  possess  it 
against  others,  so  long  as  the  surviving  spouse  elects  to  occupy  it,  or  so  long 
as  the  guardian  of  the  minor  children  is  permitted  to  occupy  it  by  a  court  o/ 
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competent  Jnrisdiction:  HudginB  v.  Samom,  72  Tex.  229.  For  the  home« 
stead  is  not  lost  by  the  death  of  the  wife,  if  the  husband  continues  to  make 
it  his  residence:  Taylor  v.  Boulware,  17  Tex.  74;  67  Am.  Dec  642.  A 
snrviring  husband  may  sell  the  homestead  to  satisfy  an  indebtedness  of  the 
community  property  out  of  which  it  was  carved,  even  though  the  wife  left  a 
child  surriving  her:  Fagan  v.  Mc  Whirter,  71  Tex.  567. 

The  Virginia  code  provides  that  after  the  husband's  death  the  homestead 
shall  continue  for  the  benefit  of  the  widow  and  minor  children,  but  when 
she  has  married  and  the  children  have  attained  their  majorities,  the  home- 
stead may  be  subjected  to  the  payment  of  the  deceased  husband's  debts; 
Hanby  v.  HenrUz,  85  Va.  177. 

Where  minor  children  survive  both  parents,  they  take  the  entire  estate  in 
an  uncompleted  homestead  entry,  to  the  exclusion  of  adult  children:  Bemier 
r.  Bemier,  72  Mich.  43.  When  upon  the  death  of  the  owner  of  a  homestead 
no  constituent  of  the  family  survives,  the  exemption  ceases:  Childert  r. 
Henderson,  76  Tex.  664. 

HoMBSTEAD — ExoEss  ov  AMOUNT  ALLOWED  BT  Law. — Although  a 
homestead  is  in  excess  of  the  statutory  value,  the  levy  of  an  execution 
thereon  merely  lays  the  foundation  for  proceedings  for  the  admeasurement  of 
the  excess  in  value:  Lubbock  v.  McMann,  82  Cal.  226;  16  Am.  St.  Rep.  108. 
That  a  homestead  exceeds  the  statutoiy  value  does  not  prevent  the  premises 
from  becoming  a  valid  homestead,  nor  does  it  subject  the  whole  premises  to 
sale  under  execution:  Hargadene  v.  Whitfield,  71  Tex.  482.  In  the  ab- 
sence  of  fraud  the  amount  of  money  expended  upon  a  homestead  cannot 
be  considered  in  determining  whether  it  should  be  subjected  to  the  debts  of 
the  owner:  First  Nat.  Bank  v.  HoUinstoorth,  78  Iowa,  675.  Where  a  homestead 
exceeds  the  statutory  limit  in  value,  the  sheriff,  under  an  execution,  cannot 
sell  a  part  of  it,  but  must  proceed  under  the  provisions  of  the  statute  to  set 
apart  the  exemption  before  selling  the  part  not  decided  exempt  by  the  free- 
holders: Bhyne  v.  Ouevara,  67  Miss.  139;  Stone  v.  MeOann,  79  CaL  460; 
Meyer  v.  Nickeraon,  100  Mo.  599.  See  extended  note  to  Bluer.  Blue,  87  Am. 
Dec.  273-281,  for  the  law  relating  to  sales  of  homesteads  under  execution, 
wherein  are  discussed  cases  in  which  the  homestead  claimed  exceeds  the 
value  or  quantity  allowed  by  statute.  In  Illinois,  where  the  homestead 
tlaimed  exceeds  in  value  one  thousand  dollars,  the  excess  is  liable  to  the 
same  liens,  and  may  be  alienated  in  like  manner  as  other  property  owned  by 
the  householder:   Watson  v.  Doyle,  130  111.  415.  ' 
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[86  California,  236.] 
Wateb  from  Artesian  Wells  —  Liability  for  Percolation.  —  Onehav. 
ing  artesian  wells  upon  his  land,  and  so  using  th^m  that  the  water  there- 
from forms  in  a  pool  and  thence  percolates  beneath  the  surface  so  as  to 
injure  the  lands  of  an  adjacent  proprietor,  is  answerable  in  damages  for 
the  injuries  thus  occasioned. 

C.  D.  Wright^  for  the  appellant. 
T.  H.  Lainey  for  th6  respondent. 
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Belcher,  C.  C.  This  is  an  action,  for  damages  and  an  in- 
junction. The  court  below  gave  judgment  for  the  plaintiflF, 
and  the  defendant  appeals  on  the  judgment  roll.  The  facts 
found  are,  in  substance,  as  follows:  The  plaintiff  and  defend- 
ant own  adjoining  tracts  of  land  in  Santa  Clara  County,  the 
plaintiff's  tract  lying  north  of  defendant's.  Both  tracts  are 
adapted  to  and  are  used  for  agricultural  purposes.  They  are 
nearly  level,  but  there  is  sufficient  slope  so  that  water  will 
flow  from  the  land  of  defendant  to  and  upon  the  land  of  plain- 
tiff. The  defendant  raises  alfalfa  on  his  tract,  and  in  order  to 
do  so,  it  is  necessary  that  the  ground  be  irrigated  two  or  three 
times  during  the  summer.  He  has  two  artesian  wells  upon 
the  upper  end  of  the  tract,  which  are  so  capped  that  the  water 
can  be  shut  off  or  permitted  to  flow,  at  his  pleasure.  He  has 
also  excavated  along  the  north  side  of  his  land,  and  two  or 
three  feet  from  the  plaintiff's  south  line,  a  shallow  ditch, 
which  is  several  hundred  feet  long,  and  has  no  outlet  or  drain 
from  either  end.  In  excavating  this  ditch,  the  earth  was 
thrown  up  on  the  north  side  thereof,  that  is,  between  the  ditch 
and  the  plaintiff 's  line.  When  he  wishes  to  irrigate  his  land, 
he  removes  the  caps  and  lets  the  water  flow  over  the  surface 
for  ten  days  or  two  weeks,  and  when  it  is  sufficiently  irrigated, 
the  wells  are  again  closed.  The  excess  of  water  not  absorbed 
and  held  by  the  soil  flows  into  the  ditch  above  mentioned,  and 
forms  a  pool  some  two  or  three  hundred  feet  in  length  and 
some  six  or  ten  inches  in  depth,  and  remains  there  for  abou6 
a  week,  and  until  taken  up  by  evaporation  and  percolation. 
Upon  the  west  side  of  defendant's  tract  is  a  lane,  and  upon 
the  side  of  it  a  ditch,  much  lower  than  his  land,  into  which, 
at  a  very  small  expense,  and  with  little  inconvenience,  he 
could  drain  the  water  from  his  ditch,  and  probably  prevent 
any  injury  to  plaintiff. 

During  the  last  two  or  three  years,  and  two  or  three  times 
each  summer,  defendant  has  irrigated  his  land  in  the  manner 
above  described,  and  on  each  of  these  occasions  the  water  has 
accumulated,  as  above  stated,  and  has  slowly  percolated  be- 
neath the  surface,  and  through  the  embankment,  into  the 
plaintiff's  land,  and  has  saturated  the  soil  to  a  considerable 
distance,  and  to  the  extent  of  three  acres,  which  has  thereby 
been  made  wholly  useless  for  any  purpose  of  ordinary  hus- 
bandry. And  during  this  period,  upon  one  or  more  occasions, 
the  water  from  these  wells  has  flowed  over  the  top  of  the  em- 
bankment, and  thence  upon  the  surface  of  the  plaintiff" 's  field. 
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The  damage  and  injury  to  plaintiff's  land,  from  these  perco- 
lations, is  one  hundred  dollars.  The  defendant,  in  so  running 
and  using  said  water,  and  permitting  it  to  accumulate  upon 
the  north  line  of  his  field,  was  not  actuated  by  any  malice  or 
desire  to  injure  plaintiflf,  but  it  was  done  for  the  purpose  of 
fully  utilizing  the  whole  of  his  field  in  growing  the  crop  of  al- 
falfa. And,  as  conclusions  of  law,  the  court  found  that  th« 
plaintiff  was  entitled  to  a  judgment  for  one  hundred  dollars 
damages,  and  to  an  injunction  restraining  the  defendant  from 
permitting  the  water  from  his  wells  to  flow  to  and  accumulate  in 
the  ditch  along  the  north  line  of  his  land.  And  judgment  was 
so  entered.  From  the  foregoing  statement  of  the  facts,  it  is 
manifest  that  the  plaintiff  was  entitled  to  the  relief  which  he 
obtained.  The  water  which  did  the  injury  to  plaintiff  was  not 
a  natural  stream  flowing  across  defendant's  land,  but  was 
brought  upon  the  land  by  artificial  means.  And  the  rule  is 
general,  that,  where  one  brings  a  foreign  substance  on  his  land, 
he  must  take  care  of  it,  and  not  permit  it  to  injure  his  neigh- 
bor. The  law  upon  the  subject  is  tersely  expressed  in  the 
maxim.  Sic  utere  tuo  ut  alienum  non  Isedaa.  We  think  the 
judgment  should  be  aflBrmed,  and  so  advise. 

Vanclief,  C,  and  Hayne,  C,  concurred. 

The  Court.    For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  afl&rmed. 


Maxims  —  Sio  Uterb  tuo  xtt  Alibnom  non  "Lmdas.  —  For  instances  of 
the  application  of  the  maxim,  Sic  tUere  tuo  ut  alienum  non  Uzdas,  see  Pittsburg 
etc  R.  R.  Co.  V.  Oilleland,  56  Pa.  St  445;  94  Am.  Dec.  98;  HiU  v.  Portland 
etc  R.  R.  Co.,  55  Me.  438;  92  Am.  Dec  601;  Stimon  v.  New  York  etc  R.  R. 
Co.,  32  N.  Y.  333;  88  Am.  Dec.  332;  Radclif  v.  Mayor,  4  N.  Y.  195;  63  Am. 
Dec.  357;  Carson  v.  Godley,  26  Pa.  St.  Ill;  67  Am.  Dec.  404. 

Waters.  — An  owner  cannot,  by  artificial  means,  discharge  upon  another's 
lands  percolating  water  which  has  collected  upon  his  premises;  nor  can  he 
allow  water  to  so  collect  and  percolate  as  to  injure  the  cellar,  etc.,  of  his  neigh* 
bor'a  house:  Note  to  Wheatley  t.  Baugh,  64  Am.  Dea  728,  729. 
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[In  Bank.]  ^ 

Joshua   Hendy   Machine    Works   v.   American 
Steam  Boiler  Insurance  Company. 

[86  Califobmia,  248.] 

iNSxnuiros  —  Right  o»  Assored  to  Surrbndkr  Policy  and  Compel  R«- 
TxntN  ov  Prbmitjhs.  —  If  an  insnrance  has  been  effected,  and  the  perils 
insnred  against  exist  for  any  period  of  time,  however  short,  the  assured 
is  not  entitled  to  insist  that  the  policy  be  canceled  and  part  of  the  pre- 
minm  returned  to  him,  by  the  common  law,  nor  under  a  statute  declar- 
ing that  he  is  entitled  to  a  return  of  the  premium,  when  no  part  of  his 
interest  in  the  thing  insured  is  exposed  to  the  perils  insured  against,  or 
that  when  insurance  is  made  for  a  definite  time,  and  he  surrenders  his 
policy  before  the  expiration  of  that  time,  he  shall  be  entitled  to  suoh  pro- 
portion of  the  premium  as  corresponds  with  the  unexpired  time. 

T.  C.  Van  Ness,  Haggin,  Van  Ness,  and  Dibble,  and  F.  V.  Bell, 
for  the  appellant. 

J.  N.  E.  Wilson  and  James  M.  Trout,  for  the  respondent. 

Works,  J.  This  action  was  brought  to  cancel  a  policy  of 
insurance,  and  to  recover  $194.46  as  the  ratable  proportion 
of  a  premium  paid  thereon.  Defendant's  demurrer,  on  the 
ground  of  insufficiency  of  the  facts  stated  in  the  complaint, 
was  overruled,  with  leave  to  answer,  which  it  failed  to  do. 
Judgment  for  plaintifiF  was  thereupon  entered,  from  which  the 
defendant  appeals.  The  defendant,  on  June  2,  1887,  in  con- 
sideration of  a  three-hundred-dollar  premium  paid  by  plaintiff, 
issued  to  the  latter  its  policy  of  insurance,  duly  countersigned 
by  its  agents  at  San  Francisco,  whereby  it  insured  plaintiff  to 
the  amount  of  twenty  thousand  dollars,  for  a  period  of  three 
years  from  June  1,  1887,  against  loss  or  damage  to  property, 
whether  owned  by  plaintiff  or  not,  or  for  which  plaintiff  might 
be  liable,  in  case  of  loss  or  damage  resulting  from  the  explo- 
sion of  either  or  both  of  two  steam-boilers  situate  on  certain 
premises  in  San  Francisco;  and  also  against  loss  of  human 
life  or  injury  to  person,  resulting  from  the  explosion  of  either 
or  both  of  said  boilers,  for  which  plaintiff  might  be  liable. 
Subsequently,  on  August  22,  1887,  and  prior  to  any  loss  or 
damage  of  any  kind  covered  by  the  policy,  plaintiff  presented 
it  to  the  defendant  for  surrender  and  cancellation,  and  re- 
quested defendant  to  accept  the  surrender  of  and  cancel  it. 
At  the  same  time,  plaintiff  demanded  the  return  of  such  pro- 
portion of  the  premium  as  corresponded  with  the  unexpired 
term  of  the  policy  after  deducting  thirty  per  cent.     The  de- 
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fendant  refused  to  accept  the  surrender  of  the  policy  upon  any 
terms,  or  to  return  any  proportion  of  the  premium.  Among 
other  provisions  in  the  policy  is  the  following:  "  This  policy 
shall  be  canceled  at  any  time  at  the  request  of  this  company, 
on  giving  notice  to  that  effect,  first  deducting  thirty  per  cent 
for  the  charges  of  inspection,  and  refunding  to  the  assured  a 
ratable  proportion  of  the  balance  of  the  premium  for  the  unex- 
pired term  of  the  policy." 

The  defendant  contends  that  as  this  provision  reserves  the 
right  to  cancel  the  policy  to  the  insurance  company  only,  the 
plaintiff  is  not  entitled  to  a  cancellation  of  it  unless  such 
right  exists,  independently  of  the  contract  of  insurance,  in 
some  one  or  more  of  the  cases  provided  for  in  sections  1689, 
2580,  2610,  and  2619  of  the  Civil  Code;  and  that  as  the  com- 
plaint does  not  present  a  case  within  any  of  those  sections, 
the  demurrer  thereto  should  have  been  sustained.  The  policy 
reserves  to  the  insurer  the  right  to  cancel  the  policy  under 
certain  conditions  and  on  certain  terms,  but  no  such  right  is 
given  to  the  insured.  Therefore  the  only  question  for  us  to 
determine  is,  whether  the  insured  had  the  right  to  a  cancella- 
tion of  its  policy  as  a  matter  of  law,  independent  of  any  stipu- 
lation to  that  effect  in  the  instrument  itself.  The  code  gives 
the  right  to  rescind  or  cancel  contracts,  generally,  for  certain 
specified  reasons:  Civ.  Code,  sees.  1689,  2580,  3406,  3414. 
And  the  right  is  given  to  rescind  contracts  of  insurance  for 
certain  reasons:  Civ.  Code,  sees.  2610,  2619.  It  is  not  al- 
leged in  the  complaint  that  any  of  the  reasons  above  men- 
tioned existed,  but  it  is  contended  that  section  2617  of  the  Civil 
Code  gave  the  respondent  the  right  to  have  the  policy  canceled 
without  cause,  and  upon  his  mere  request.  W^  do  not  so  con- 
strue the  section  referred  to.  If  this  is  its  effect,  the  other 
sections  of  the  code  above  referred  to  are  wholly  unnecessary. 
If  an  insured  has  the  right  to  rescind  his  contract  at  his 
pleasure,  and  without  giving  any  reason  therefor,  it  was 
hardly  necessary  for  the  legislature  to  provide,  specifically, 
the  grounds  upon  which  such  a  right  might  be  exercised. 
The  code  provides  that  "  an  insurer  is  entitled  to  payment  of 
the  premium  as  soon  as  the  thing  insured  is  exposed  to  the 
peril  insured  against":  Civ.  Code,  sec.  2616.  And  when  the 
peril  insured  against  has  existed,  and  the  insurer  has  become 
liable  for  any  period,  however  short,  the  insured  is  not  entitled 
to  cancel  the  policy,  or  to  a  return  of  any  part  of  the  premium, 
unlcHS  the  right  is  given  by  the  sections  of  the  code  above 
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referred  to:  May  on  Insurance,  sec.  67;  Rothschild  v.  American 
Cent.  Ins.  Co.,  11  Ins.  Law  J.  282. 

Section  2617  does  not  provide  when  a  policy  of  insurance 
may  be  canceled  by  the  insured,  or  profess  to  do  so.  It  relates 
exclusively  to  the  matter  of  a  return  of  premium,  and  pro- 
vides how  much  of  the  premium  shall  be  returned  to  him. 
Two  cases  are  mentioned;  viz.,  where  his  interest  in  the  prop- 
erty has  not  been  exposed  to  any  of  the  perils  insured  against, 
and  where  the  insurance  is  made  for  a  definite  time,  and  the 
insured  surrenders  his  policy.  In  the  first  case,  he  is  entitled 
to  the  return  of  the  whole  of  his  premium,  and  in  the  latter, 
to  a  certain  proportion  of  it.  The  section  is  intended  to  pro- 
vide how  much  of  the  premium  shall  be  returned  to  the  in- 
sured in  the  two  cases  mentioned,  and  nothing  more.  In  any 
of  the  cases  in  which  either  party  may  cancel  the  policy  as 
provided  in  the  other  sections  of  the  code,  mentioned  above, 
or  as  stipulated  by  the  policy,  this  section  steps  in  and  protects 
the  rights  of  the  insured  by  preserving  to  him  either  the 
whole  or  a  part  of  the  premium  paid  by  him,  as  the  case 
may  be. 

This  view  of  the  effect  of  these  code  provisions,  or  others 
like  them,  was  taken  in  the  case  of  St.  Paul  etc.  Ins.  Co.  v. 
Coleman,  6  Dak.  458,  in  which  it  is  said:  "  But  the  defend- 
ant further  claims  that  he  is  entitled  to  a  reduction  of  the 
amount  recoverable,  by  the  terms  of  the  note,  by  the  princi- 
ples which  apply  to  the  return  of  premiums,  claiming  that 
'risk  and  premium  go  hand  in  hand,  and  one  ceasing,  the 
other  also  ceases.'  This  is  not  by  any  means  true.  If  the 
premium  had  been  paid,  and  the  risk  incurred,  for  any  pe- 
riod, uo  matter  how  short,  no  breach  of  a  subsequent  condi- 
tion for  which  the  insured  was  responsible  would  entitle  him 
to  a  return  of  any  of  the  premium,  although  the  company 
thereby  ceased  to  be  liable.  The  law  relating  to  the  return  of 
premiums  is  clearly  laid  down  in  our  Civil  Code,  sections 
1542-1544,  and  we  are  not  aware  that  it  differs  materially 
from  the  general  law  of  insurance  elsewhere.  Section  1542: 
'  A  person  insured  is  entitled  to  a  return  of  premium  as  fol- 
lows: 1.  To  the  whole  premium,  if  no  part  of  his  interest  in 
the  thing  insured  be  exposed  to  any  of  the  perils  insured 
against;  2.  Where  the  insurance  is  made  for  a  definite  period 
of  time,  and  the  insured  surrenders  his  policy,  to  such  propor- 
tion of  the  premium  as  corresponds  to  the  unexpired  time, 
after  deducting  from  the  whole  premium  any  claim  for  loss 
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or  damage  under  the  policy  which  has  previously  accrued/ 
Section  1543:  *  A  person  insured  is  entitled  to  a  return  of  the 
premium  when  the  contract  is  voidable  on  account  of  the  fraud 
or  misrepresentation  of  the  insured,  or  on  account  of  facts  of 
the  existence  of  which  the  insured  was  ignorant  without  his 
fault,  or  when,  by  any  fault  of  the  insured,  other  than  actual 
fraud,  the  insurer  never  incurred  any  liability  under  the 
policy.'  Section  1544:  'If  a  peril  insured  against  has  existed, 
and  the  insurer  has  been  liable  for  any  period,  however  short, 
the  insured  is  not  entitled  to  return  of  premiums,  so  far  as  that 
particular  risk  is  coacerned.'  We  cannot  see  how  section 
1544,  which  is  particularly  referred  to  by  defendant's  counsel, 
in  any  way  sustains  his  position.  The  words  '  so  far  as  that 
particular  risk  is  concerned  *  do  not  refer  to  the  time  in  which 
the  subject  is  exposed  to  the  peril;  but  where  a  premium  is 
applicable  to  risks  on  two  or  more  distinct  subjects  of  insur- 
ance, and  no  risk  has  ever  been  incurred  upon  one  subject, 
the  proportionate  premium  may  be  recovered.  This  is  evi- 
dent, not  only  from  the  reading  of  the  previous  sections,  but 
from  the  history  of  the  legislation  which  led  to  the  adoption  in 
the  code  states  of  section  1542.  This  section,  as  originally 
adopted  in  California,  read:  *  A  person  insured  is  entitled  to 
a  return  of  premium  paid,  or  a  ratable  proportion  thereof,  if 
no  part  of  his  interest  in  the  thing  insured  is  exposed  to  any 
of  the  perils  insured  against,  or,  where  the  insurance  is  made 
for  a  definite  period  of  time,  if  it  is  not  exposed  to  such  peril 
for  the  whole  period  of  that  time.*  In  proposing  as  an  amend- 
ment the  language  of  section  1542,  the  code  examiners  said: 
'  The  present  section  does  not  conform  to  the  general  rule  and 
the  law  elsewhere,  and  is  manifestly  unjust.  Under  it,  the 
insured,  meeting  with  a  loss  in  the  first  month  of  a  policy  for 
a  year,  could  recover,  not  only  the  loss,  but  eleven  twelfths  of 
the  premium,  thus  depriving  the  insurer  of  that  proportion  of 
the  consideration  for  which  he  assumed  the  risk.'  If  the  de- 
fendant had  sustained  a  loss  during  the  first  year,  the  pre- 
mium for  which  had  been  paid  in  cash,  he  would  have  been 
liable  on  his  note,  because  the  peril  had  existed,  the  insurer 
had  been  liable,  and  the  event  insured  against,  in  considera- 
tion of  the  entire  premium,  had  happened.  This  being  an 
insurance  for  five  years,  and  the  risk  having  attached,  the  in- 
sured is  not  entitled  to  any  reduction  on  his  note." 

The  judgment  is  reversed,  with  instructions  to  the  court  be- 
low to  sustain  the  demurrer  to  the  complaint. 
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Insurance  —  Right  of  Assured  to  Rescind  Contractt  ot  Insttranob.  — 
A  contract  of  insurance  may  be  avoided  by  the  assured,  when  he  was  induced 
to  enter  into  it  through  untrue  representations  of  the  agent  of  the  company: 
Ifew  Era  L\fe  Aas'n  v.  Wtigle,  128  Pa.  St  577;  NorUm  v.  Oleaaon,  61  Vt. 
474.  But  in  American  Steam  Boiler  Ins.  Co.  v.  Wilder,  39  Minn.  350,  the 
company's  agent  having  knowingly  made  the  false  assertion  that  the  "  life 
clause  "  in  his  policy  was  not  contained  in  policies  issued  by  rival  companies, 
but  having  invited  defendant  to  examine  and  compare  the  two  contracts, 
leaving  his  blank  with  him  for  that  purpose,  it  was  decided  that  defendant, 
having  made  application  for  a  policy,  could  not  refuse  to  accept  the  policy  or 
rescind  his  contraust  on  the  ground  of  the  false  statement  of  the  agent.  A 
policy  may  stipulate  that  it  is  subject  to  cancellation  at  any  time  by  the  com- 
pany on  refunding  the  ratable  proportion  of  the  preminm  for  the  time  unez* 
pired:  Bingham  v.  Insurance  Co.,  74  Wis.  498. 


[Ih  Bank.] 

coetez   v.    superiob   court   op   the    citt   and 
County  of  San  Francisco. 

[86  Caufobnia,  271] 
Ttmb  wiTHnr  Which  Execution  mat  Issub  is  not  Extended  by  an  order 

staying  proceedings. 
Obdeb  Dibectino  Execution  to  Issub  after  thb  Lapsb  of  thb  Taa 

within  which  the  statute  declares  it  may  be  issued  is  in  excess  of  the 

jurisdiction  of  the  court. 

Garber^  Boalt^  and  Bishop^  and  J.  P.  PhelaUf  for  the  peti- 
tioner. 

T.  Z.  Blakeman,  for  the  respondent. 

Paterson,  J.  Review.  On  August  3, 1883,  a  decree  of  par- 
tition of  certain  real  estate  was  entered  in  the  superior  court, 
probate  department,  of  the  city  and  county  of  San  Francisco. 
Mr.  Wackenreuder,  who  performed  the  duty  of  commissioner 
in  making  the  partition,  was,  by  the  decree,  allowed  a  fee  of 
$480  for  his  services  and  expenses  incurred.  It  was  provided 
in  the  decree  that  the  sums  so  allowed  to  "Wackenreuder,  and 
"  amounting  to  $480,  be  and  the  same  are  hereby  charged  and 
made  a  lien  upon  the  land  and  premises  partitioned.''  In  July, 
1888,  the  executors  of  Wackenreuder  procured  from  the  court 
an  order  of  sale  to  satisfy  the  claim,  with  interest  thereon 
from  the  date  of  the  decree.  On  August  20,  1889,  the  court 
made  an  order  requiring  the  executors  of  Wackenreuder  to 
show  cause  why  the  order  of  sale  should  not  be  set  aside,  and 
an  order  was  entered  staying  all  proceedings.  On  May  15, 
1890,  the  order  under  review  herein  granting  an  execution  was 
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made.  It  vacates  the  order  to  show  cause,  and  the  stay  order, 
procured  by  the  distributees  of  Ramirez's  estate,  August  20, 
1889,  finds  the  amount  which  had  been  paid  on  account  of 
fees  and  expenses,  the  amount  still  unpaid,  and  directs  exe- 
cution therefor  against  the  respective  shares  partitioned  to  the 
several  parties,  and  made  liable  by  the  provisions  of  the  de^ 
cree.  That  portion  of  the  decree  which  provides  for  the  pay- 
ment to  Wackenreuder  of  $480  is,  in  effect,  a  judgment  in  his 
favor  for  that  sum.  It  is  a  money  judgment,  and  if  valid, 
one  upon  which  he  would  have  been  entitled  to  an  execution, 
if  the  probate  court  had  the  power  to  issue  one  at  all,  which  is 
doubtful. 

The  judgment,  being  one  "  for  the  recovery  of  money,"  so 
far  as  Wackenreuder  was  interested  in  it,  could  not  be  enforced 
by  execution  after  the  lapse  of  five  years  from  the  entry  thereof: 
Code  Civ.  Proc,  sees.  681,  685;  Borland  v.  Hanson,  81  Cal.  202; 
15  Am.  St.  Rep.  44.  We  think  that  Wackenreuder  was  "  the 
party  in  whose  favor  judgment  was  given,"  within  the  mean- 
ing of  the  word  "  party  "  as  used  in  section  681  of  the  Code  of 
Civil  Procedure.  The  order  staying  proceedings  did  not  oper- 
ate to  suspend  the  running  of  the  statute:  Solomon  v.  Maguire^ 
29  Cal.  237;  Borland  v.  Hanson,  81  Cal.  202;  15  Am.  St.  Rep. 
44.  The  order  under  review  was  in  excess  of  the  jurisdiction 
of  the  court.  The  court  had  no  power  to  enforce  the  same 
after  the  lapse  of  five  years.  It  had  ceased  to  be  operative 
{White  v.  Clark,  8  Cal.  513),  assuming  that  the  probate  court 
had  the  power  to  declare  a  lien  and  to  award  an  execution  in 
satisfaction  thereof, — a  question  we  deem  it  unnecessary  to 
determine,  in  view  of  what  has  been  said  on  the  other  point 
raised. 

The  order  is  annulled. 

LiBHTATioN  —  Execution.  —  Section  681  of  the  Code  of  Civil  Procedure  of 
California  provides  that  "the  party  in  whose  favor  judgment  is  given  may, 
at  any  time  within  five  years  after  the  entry  thereof,  have  a  writ  of  ezeca- 
tion  issued  for  its  enforcement."  This  section  is  construed  in  Dorland  v. 
Haiuon,  81  Cal.  202,  16  Am.  St  Bep.  44,  and  Jacks  v.  Johnston,  86  Cal.  384; 
po<<,  p.  60. 
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Flournot  v.  Flournoy. 

[M  CAUroBMlA.  286.] 

Husband  and  Wm  —  Separate  Property. — If  a  married  woman  pur- 
chases property  which  ia,  at  the  time,  intended  to  be  her  separate 
estate,  and  her  husband  loans  her  money  to  be  used  in  making  a  partial 
payment,  he  does  not,  nor  does  the  community,  acquire  an  interest  in 
the  property  proportionate  to  the  moneys  so  loaned  by  him,  nor  to  any 
other  extent.  He  is  simply  a  creditor  of  his  wife  to  the  amount  of  the 
loan. 

HcsBAND  AND  WiPB  —  SEPARATE  EsTATS.  —  If  a  wife  purchases  property, 
paying  therefor  partly  ont  of  her  separate  estate  and  partly  with 
moneys  borrowed  on  the  faith  of  her  existing  property,  and  secured  by 
a  mortgage  thereon,  in  which  and  the  note  which  it  is  given  to  secure 
the  husband  also  joins,  the  whole  purchase  is  her  separate  estate. 

Husband  and  Wife  —  Separate  Estate.  —  Where  property  is  purchased 
as  the  separate  estate  of  a  married  woman,  and  intended,  at  the  time  of 
purchase,  both  by  her  and  her  husband,  to  be  hers,  the  fact  that  he  sub- 
sequently, without  her  knowledge  or  consent,  paid  an  unpaid  balance  of 
the  purchase  price  cannot  prevent  the  entire  property  from  being  her 
separate  estate. 

Husband  and  Wife  —  Separate  Estate.  —  When  the  question  of  the 
effect  of  a  conveyance  to  a  married  woman  is  involved,  the  intention  of 
the  parties  is  of  paramount  importance;  and  if,  as  between  the  husband 
and  wife,  it  was  intended  to  vest  the  property  in  her  as  her  separate 
estate,  the  courts  will  respect  that  intention  and  declare  the  property  to 
be  hers,  though  but  for  such  intention  the  title  would  vest  in  the  com* 
munity. 

L.  L.  Boone,  and  HunsaJcer  and  Britt,  for  the  appellant. 

Cappa  and  Montgomery,  for  the  respondent. 

Works,  J.  This  is  an  action  brought  by  a  wife  against 
her  husband  to  recover  upon  a  promissory  note,  and  for 
money  had  and  received.  The  defendant  set  up  a  counter- 
claim for  money  loaned.  The  court  below  found  in  favor 
of  the  plaintiff  on  the  note,  and  for  a  part  of  the  amount 
claimed  by  her  for  money  had  and  received,  and  allowed  the 
defendant  a  part  of  his  counterclaim.  The  plaintiff  appeals 
on  the  judgment  roll.  There  is  no  controversy  as  to  the  cor- 
rectness of  the  finding  and  judgment  upon  the  note  and  the 
counterclaim.  The  contest  is  as  to  the  amount  allowed  the 
plaintiff  for  money  had  and  received.  The  real  matter  of 
controversy  is  as  to  the  character  of  certain  moneys  claimed 
by  the  wife,  whether  the  same  was  her  separate  estate  or  com- 
munity property. 

The  facts,  as  disclosed  by  the  findings,  are  these,  in  sub- 
stance: That  certain  real  estate  was  sold  to  the  plaintiff  for 
$4,750,  and  a  deed  therefor  executed  to  her;  that  it  was  the 
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intention  and  expectation  of  the  parties  that  the  considera- 
tion therefor  should  be  paid  by  the  plaintifiF  out  of  her  sepa- 
rate estate,  and  that  thereuj)on  the  property  should  be  her 
separate  property;  that  on  the  day  said  real  estate  was  pur- 
chased, the  defendant  loaned  the  plaintiff  $600,  which  sum 
was  by  the  defendant,  at  the  instance  of  the  plaintifiF,  paid  to 
the  party  who  conveyed  said  .property  to  the  plaintifiF,  and,  as 
a  part  of  the  consideration  therefor,  that  the  plaintifiF  prom- 
ised to  repay  said  sum  to  defendant,  and  defendant  expected 
the  same  to  be  paid  out  of  her  separate  property;  that  the 
plaintifiF  at  that  time  had  separate  property  of  the  value  of 
between  $7,200  and  $9,200;  that  upon  the  payment  of  said 
$600,  a  deed  for  the  property  was  delivered  in  escrow  till  the 
balance  of  the  purchase  price  should  be  paid;  that,  after- 
wards, the  plaintifiF  paid  upon  the  property,  of  her  separate 
funds,  $2,000;  that  said  deed  contained  a  covenant  on  the 
part  of  the  plaintifiF  to  pay  ofiF  a  mortgage  standing  against 
said  property  for  $1,000;  that  plaintifiF  and  defendant  bor- 
rowed $3,000,  and  gave  their  joint  note  therefor,  and  joined 
in  a  mortgage  on  said  property  to  secure  the  payment  thereof; 
that  $2,000  of  said  sum  was  paid  to  the  plaintifiF,  and  $1,000 
thereof  applied  to  the  payment  of  the  mortgage  for  that 
amount,  which  she  had  covenanted  to  pay;  that  the  balance 
of  the  consideration  for  the  property  purchased  by  the  plain- 
tifiF, $1,150,  was  paid  by  the  defendant  out  of  his  own  sepa- 
rate estate,  without  the  request  or  knowledge  of  the  plaintifiF, 
and  thereupon  the  deed  was  taken  out  of  escrow  and  recorded; 
that  afterwards  said  property  was  sold  for  $6,500.  The  pur- 
chaser assumed  the  three  thousand  dollars,  and  paid  the  bal- 
ance in  cash  at  divers  times  to  the  defendant,  no  part  of  which 
has  been  paid  to  the  plaintifiF. 

The  question  presented  under  these  findings  is,  How  much 
of  the  money  thus  received,  and  not  paid  over  to  the  plaintifiF, 
was  her  separate  estate?  and  how  much  of  it,  if  any,  was 
community  property?  The  court  below  held,  as  a  conclusion 
of  law,  that  the  plaintifiF  wrs  entitled  to  recover  of  the  defend- 
ant, on  account  of  the  moneys  thus  received,  and  not  paid 
over,  $933.33,  and,  as  against  this  sum,  allowed  the  defendant 
an  ofiFset  of  $160  on  an  account  stated,  and  the  sum  of  $594.4Q 
for  money  loaned.  By  what  rule  of  law  or  what  process  of 
reasoning  the  court  found  that  for  three  thousand  five  hun- 
dred dollars,  collected  and  appropriated  by  the  defendant,  he 
was  only  bound  to  pay  less  than  one  third  of  that  sum,  we 
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are  not  informed  by  the  findings  an4  conclusions  of  law.  We 
suppose,  however,  that  the  court  came  to  the  conclusion  that 
all  of  the  money  realized  by  the  defendant  from  the  land  pur- 
chased by  the  plaintiflF  was  community  property,  except  what 
was  actually  paid  by  her  therefor  out  of  her  separate  prop- 
erty, and  the  proportionate  increase  in  the  value  of  the  land 
at  the  time  it  was  sold  by  her.  The  position  taken  by  the  re- 
spondent in  this  court  is,  that  as  to  the  six  hundred  dollars 
loaned  to  the  plaintiff  by  the  defendant  to  make  the  first  pay- 
ment, they  were  dealing  with  each  other  in  a  fiduciary  capa- 
city, and  as  she  gave  no  mortgage  on  the  property  to  secure 
its  repayment,  it  was,  in  effect,  a  payment  made  by  the  de- 
fendant on  the  land,  and  gave  him  an  interest  therein  to  that 
extent.  But  it  must  be  remembered  that  this  is  a  question 
wholly  between  the  husband  and  wife;  that  the  court  finds 
that  he  loaned  her  the  money,  to  be  repaid  out  of  her  separate 
estate;  and  that  such  was  the  intention  of  the  parties.  The 
effect  of  the  respondent's  position  is  to  convert  this  loan  of 
money  by  the  defendant  into  an  investment,  on  his  individual . 
account,  in  real  estate,  against  the  express  understanding  and 
intention  of  the  parties.  It  is,  in  effect,  to  say  that  by  loan- 
ing to  the  wife  he  could  hold  her  liable  to  him  on  her  contract 
to  repay  him  the  money  loaned,  and  yet  hold  an  interest  in 
the  land  to  the  extent  of  such  loan,  with  the  right  to  sell  the 
same  without  her  consent;  or,  putting  it  differently,  the  loan 
of  the  defendant  to  his  wife  was  a  loan  to  himself,  in  spite  of 
their  agreement  to  the  contrary,  and  he  could  recover  from 
her  the  amount  loaned,  —  for  that  was  their  contract,  —  and 
yet  hold  an  interest  in  the  land  to  the  same  extent,  because, 
according  to  the  respondent's  contention,  that  was  the  legal 
effect  of  his  making  the  payment  without  taking  a  mortgage 
on  the  land  to  secure  its  repayment.  Such  a  construction  of 
the  law  would  certainly  not  offer  great  inducements  for  a  mar- 
ried woman  to  call  upon  her  husband  for  aid  where  her  sepa- 
rate property  was  in  danger. 

The  case  of  Schuyler  v.  Broughton,  70  Cal.  282,  gives  some 
countenance  to  the  respondent's  claim,  to  the  extent  that  it  is 
there  held  that  money  borrowed  by  a  married  woman  to  in- 
vest in  real  estate,  during  her  marriage,  is  community  prof)- 
erty,  unless  it  be  borrowed  by  her  upon  the  faith  of  her 
existing  separate  property,  which  she  mortgages  or  ^pledges  as 
security  for  its  payment,  or  against  which  her  contract  may  he  «n- 
forced.    That  part  of  the.doctrine  announced  in  the  case  cited 
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which  appears  in  Italics  raay  well  be  doubted,  but,  in  any 
event,  we  are  not  inclined  to  a^ply  it  to  a  case  of  this  kind, 
where  the  question  arises  between  the  husband,  who  made  the 
loan,  and  the  wife,  who  received  it,  and  where  such  a  construc- 
tion of  the  contract  between  them  would  defeat  the  intention 
of  the  only  persons  who  were  parties  to  the  transaction,  and 
who  alone  can  be  affected  by  a  decision  of  the  question.  The 
parties  dealt  with  each  other  as  if  they  were  unmarried. 
There  was  no  intention  that  the  husband  should,  by  virtue  of 
the  payment  made  by  him,  become  a  part  owner  in  the  land. 
The  intention  was,  that  it  should  be  her  separate  property, 
and  so  it  must  be  held  to  be:  Schuler  v.  Savings  &  L,  Society ^ 
64  Cal.  397;  Taylor  v.  Opperman,  79  Cal.  468. 

As  to  the  two  thousand  dollars  paid  by  the  wife  out  of  her 
separate  estate,  there  can  be  no  question  as  to  her  having  a 
separate  estate  in  the  land  to  that  extent.  Up  to  the  time, 
therefore,  that  the  three  thousand  dollars  was  borrowed,  the 
money  invested  in  the  property  was  her  separate  estate,  and 
the  defendant  had  no  interest  in  it.  This  being  so,  the  money 
borrowed  was  borrowed  "  on  the  faith  of  her  existing  separate 
property,  and  secured  by  mortgage,"  and  even  under  the  strict 
rule  laid  down  in  Schuyler  v.  Broughton,  70  Cal.  282,  the  money 
thus  realized  became  her  separate  property,  and  the  one  thou- 
sand dollars  used  to  pay  ofiF  and  satisfy  the  mortgage  standing 
against  the  property  gave  her  a  further  separate  estate  therein 
to  that  extent.  The  fact  that  the  defendant  joined  in  the  note 
and  mortgage  given  to  secure  the  repayment  of  the  money 
borrowed  does  not  afifect  the  question.  The  real  security  was 
her  separate  property;  the  one  thousand  dollars  was  invested 
in  the  property,  and  the  balance  of  the  money  went  to  her,  and 
was  legally  hers:  Martin  v.  Martin,  62  Cal.  235;  Beaudry  v. 
Felch,  47  Cal.  183.  It  is  equally  clear  to  us  that  the  amount 
of  $1,150,  paid  by  the  defendant  as  the  balance  due  on  the 
property  out  of  his  own  separate  funds,  accrued  to  the  interest 
of  the  plaintiff  in  the  land.  Up  to  that  time,  the  land  was 
wholly  her  separate  estate.  It  was  the  intention  and  under- 
standing of  the  parties  that  she  should  pay  for  the  property 
out  of  her  separate  estate.  The  husband  could  not,  by  volun- 
tarily paying  the  balance  due  on  the  property,  convert  it  into 
community  property  to  that  extent.  His  payment,  being 
voluntary,  and  without  her  knowledge  or  consent,  could  give 
him  no  right  or  interest  in  the  property,  or  change  it  from 
Beparate  to  community  property:  Morgan  v.  Lones,  80  Cal.  317. 
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To  give  it  such  an  effect  would  be  ^o  violate  the  express  un- 
derstanding and  intention  of  the,  parties,  and  hold  the  plain- 
tiflF  liable  for  an  obligation  which  she  never  incurred.  This 
we  cannot  do:  Moulton  v.  Loux^  52  Cal.  83;  Curtis  v.  Parka, 
65  Cal.  106.  It  must  rather  be  presumed  that  it  was  the  in- 
tention of  the  husband  to  advance  the  money  paid  for  the 
benefit  of  the  wife's  separate  estate,  and  that  it  was  intended 
to  accrue  to  her  benefit:  Peck  v.  Brummagim,  31  Cal.  441;  89 
Am.  Dec.  195;  Swain  v.  Duane,  48  Cal.  358.  In  dealings  of 
this  kind,  the  intention  of  the  parties  is  of  paramount  impor- 
tance, where  the  question  as  to  the  efiect  of  a  conveyance  of 
real  estate  arises  as  between  themselves;  and  where  it  appears 
that  a  conveyance  to  the  wife  was  intended,  as  between  the 
husband  and  wife,  to  vest  the  title  to  the  property  in  her  as 
her  separate  estate,  the  courts  will  respect  the  intention  of  the 
parties,  and,  as  between  themselves,  uphold  her  title  to  the 
property,  although  the  legal  eflFect  of  the  purchase  and  convey- 
ance would,  independent  of  such  intention,  vest  the  title  in  the 
community:  Woods  v.  Whitney,  42  Cal.  358;  Peck  v.  Brumma- 
gim, 31  Cal.  441;  89  Am.  Dec.  195;  Higgins  v.  Higgins,  46  Cal. 
263;  2  Devlin  on  Deeds,  sees.  1168,  1169.  For  these  reasons, 
we  are  constrained  to  hold  that  the  whole  of  this  property  was 
the  separate  estate  of  the  plaintiflF,  that  the  whole  of  the  pur- 
chase-money realized  from  its  sale  belonged  to  her,  and  that 
she  was  entitled  to  recover  the  full  amount  thereof  collected 
by  the  defendant  and  converted  to  his  own  use. 

Judgment  reversed,  with  instructions  to  the  court  below  to 
modify  its  conclusions  of  law  in  conformity  to  this  opinion, 
and  render  judgment  in  favor  of  the  plaintiff  accordingly. 


Husband  and  Wifb  —  Sepabatb  Estatk.  —  The  general  rale  is,  that 
property  acquired  daring  marriage  is  presumed  to  belong  to  the  community: 
Morru  v.  Hastings,  70  Tex.  26;  8  Am.  St.  Rep.  670;  Hardvn  v.  Sparks,  70 
Tex.  429;  Hurley  v.  Lockett,  72  Tex.  262;  Dooley  v.  Montgomery,  72  Tex.  429; 
Morgan  v.  Lotus,  78  CaL  58;  Finn  v.  Williamson,  75  Tex.  336;  Cosgrove  v. 
Creditors,  41  La.  Ann.  274;  but  where  it  is  established  conclusiTely  that  the 
property  was  purchased  with  the  separate  money  of  the  wife,  it  remains  her 
separate  property:  Love  v.  Roibertson,  7  Tex.  6;  56  Am.  Dec.  41,  and  note; 
Torrey  v.  Cameron,  73  Tex.  583;  Von  Olahn  v.  Brennan,  81  Cal.  261;  Cage 
T.  Downey,  79  Cal.  140;  notwithstanding  the  husband  may  have  advanced 
money  to  make  payments  for  the  wife:  Morgan  ▼.  Lones,  80  Cal.  317.  The 
presumption  that  property  acquired  during  marriage  belongs  to  the  com- 
munity may  be  overcome  by  showing  the  intention  of  the  husband  that  the 
property  conveyed  to  his  wife  should  be  her  separate  property:  Note  to  Goohe 
V.  Bremond,  86  Am.  Dec.  640,  641;  UUmann  v.  Jasper,  70  Tex.  447.  What- 
ever  is  once  shown  to  be  separate  property  remains  such  through  all  its  mn* 
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tations,  and  the  profits  thereof  acquire  the  same  character:  In  re  Bauer,  79 
Cal.  304.  See  BaUe  v.  Beck,  70  Tex.  754,  and  Peet  v.  Railway,  70  Tex.  523, 
for  instances  of  property,  acquired  and  held  by  the  wife  during  marriage, 
which  was  her  separate  property,  not  community. 

No  particular  words  are  necessary  to  create  a  separate  estate  in  a  married 
woman;  it  being  necessary  only  that  an  intention  to  vest  the  property  in  the 
wife  to  the  exclusion  of  her  husband  shall  be  apparent:  Bank  qf  Louisville  v. 
Gray,  84  Ky.  665;  Noland  v.  Chambers,  84  Ky.  616. 


In   the   Matter  of   the  Estate  op  Celedonio 
Oetiz,  Deceased. 

[86  California,  306.] 

Conflict  of  Laws  —  Estates  of  Decedents  —  Liability  of  Exeoutob 
FOB  Assets  in  a  Fobbiqn  Country.  —  If  an  executor  in  this  state  ia 
also  ancillary  administrator  in  a  foreign  country,  and,  as  such,  baa 
within  his  control  pwsonal  assets  in  such  country,  which  he  refuses  or 
willfully  neglects  to  bring  into  this,  he  may  be  charged  therewith  in  the 
settlement  of  his  accounts  in  this  state. 

Conflict  of  Laws.  —  It  is  the  Duty  of  a  Domiciliary  Exboutoe  to 
gather  in  and  account  for  foreign  assets  of  his  testator,  to  the  extent  of 
his  ability  to  do  so,  and  the  court  of  the  domicile  may  compel  him  to  ac- 
count for  his  willful  neglect  to  perform  such  duty. 

Conflict  of  Laws.  —  If  the  Estate  of  a  Decedent  is  Situate  in  Two  or 
More  Countries,  and  his  executor  incurs  expenses  of  administration, 
they  should  be  paid  out  of  that  part  of  the  estate  in  the  administration 
of  which  they  were  incurred,  and  not  out  of  the  part  of  the  estate  situ* 
ated  in  another  country. 

Thomas  I.  BergiUf  and  Sullivan  and  Sullivany  for  the  appel- 
lant. 

Smith,  Wright,  and  Pomeroy,  and  John  A.  Wright^  for  the 
respondents. 

Vancliep,  C.  This  is  an  appeal  by  the  executor  of  said 
estate,  Vicente  Cagigal  Pezuela,  from  an  order  of  the  superior 
court  of  the  city  and  county  of  San  Francisco  settling  his 
final  accounts.  The  deceased,  a  native  of  Spain,  died  in 
Spain  on  the  fifth  day  of  April,  1887,  leaving  a  will  executed 
in  Spain  according  to  the  laws  of  that  kingdom,  and  also  in 
compliance  with  the  laws  of  this  state.  At  the  time  of  his 
death  he  was  a  resident  of  the  city  and  county  of  San  Fran- 
cisco, in  this  state,  where  he  left  property  of  the  value  of  about 
ninety-seven  thousand  eight  hundred  dollars.  He  also  left 
personal  property  in  Spain  of  the  value  of  about  fifteen  thou- 
sand dollars,  and  one  half  of  a  house  and  lot,  and  also  left 
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property  in  Mexico.  The  will  disposed  of  all  his  property  to 
his  seven  children  and  four  grandchildren,  and  appointed  the 
appellant  (who  was  his  son-in-law,  and  a  native  and  resident 
of  Spain)  executor,  without  bond  or  other  security  for  the 
performance  of  the  trust.  There  was  no  evidence  of  the  laws 
of  Spain,  except  the  testimony  of  the  appellant,  who  said  he 
was  not  a  Spanish  lawyer,  but  testified  that  no  other  letters 
testamentary  than  a  duly  authenticated  copy  of  the  will  were 
required  by  the  laws  of  Spain  to  authorize  him  to  administer 
the  Spanish  assets  of  the  estate,  although  he  would  be  required 
to  render  a  final  account  to  a  Spanish  tribunal,  in  order  to  be 
discharged  from  his  trust.  The  will  authorizes  the  executor 
to  take  possession  of  all  kinds  of  property,  credits,  claims,  and 
shares;  to  liquidate  all  accounts,  and  to  approve  them  or  not, 
as  he  sees  fit;  to  claim,  receive,  collect,  or  pay  whatsoever 
shall  be  owing  the  estate,  or  due  by  the  same,  of  any  nature 
whatsoever,  wheresoever  situated,  giving  and  signing  therefor 
the  proper  vouchers;  to  compound  or  settle  differences  which 
may  arise,  or  submit  them  to  friendly  arbitration;  to  sell  or 
exchange  what  may  be  deemed  absolutely  necessary,  receiv- 
ing the  consideration  therefor,  and  when  exchanging,  to  make 
up  any  difference.  In  all  matters  in  which  the  executor  can- 
not personally  act,  he  may  give  power  of  attorney,  general  or 
special,  "  with  power  of  revocation  and  appointment  of  new 
attorneys  in  fact,  and  to  the  formation  of  an  inventory,  ap- 
praisement, accounts,  and  partition,  carrying  out  said  changes 
by  themselves,  without  submitting  or  reporting  the  same  to 
any  tribunal  of  justice,  this  being  expressly  prohibited";  bas- 
ing said  prohibition  on  his  confidence  that  his  executor  will 
do  nothing  but  what  is  just. 

The  appellant  accepted  the  trust;  and  having  received 
from  the  proper  oflficers  of  Spain  duly  authenticated  copies  of 
the  will,  and  a  proper  certificate  of  the  death  of  the  testator, 
he  proceeded  immediately  to  collect  and  take  possession  of  all 
that  part  of  the  assets  of  the  estate  which  were  then  in  Spain, 
and  converted  all  the  personal  property  into  money.  He  then, 
with  his  family,  removed  to  this  state,  for  the  purpose  of  re- 
siding here  while  administering  the  California  assets.  He 
arrived  in  California  in  June,  1887,  and  on  the  twenty-second 
day  of  that  month  filed  in  the  office  of  the  clerk  of  the  superior 
court  of  the  city  and  county  of  San  Francisco  an  authenti- 
cated copy  of  the  will,  which  was  afterwards  admitted  to  pro- 
bate by  that  court,  and  the  appellant  was  appointed  executor, 
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and  he  qualified  to  act  as  stich  on  the  twenty-sixth  day  of 
September,  1887. 

Thus  he  became  the  domiciliary  executor  of  the  will,  and 
at  the  same  time  was  invested  with  the  character  of  ancillary 
executor  of  the  assets  in  Spain.  On  October  17,  1887,  in 
obedience  to  section  1443  of  the  Code  of  Civil  Procedure,  he 
filed  an  inventory  of  all  the  property  of  the  estate,  including 
that  situate  in  Spain.  On  February  13,  1889,  the  appellant 
filed  his  final  account,  in  which  he  failed  to  charge  himself 
with  the  assets  in  Spain,  and  prayed  that  the  account  be  settled 
and  allowed,  and  that  the  residue  of  the  estate  be  distributed. 
In  due  time,  two  of  the  devisees  and  legatees  named  in  the 
will  filed  objections  to  the  account,  on  several  grounds,  but 
principally  on  the  ground  that  the  executor  had  failed  to 
charge  himself  with  the  assets  of  which  he,  in  his  character  of 
ancillary  administrator,  took  possession  in  Spain.  It  appears 
that  all  the  devisees  resided  in  California  and  Mexico,  and 
that  all  were  represented  in  the  proceedings  in  the  superior 
court.  After  hearing  the  contest,  the  court  charged  the  exec- 
utor with  $9,847.29,  which  it  found  to  be  the  residuum  of  the 
Spanish  assets  after  deducting  all  proper  demands  and  charges 
against  the  estate  in  Spain.  The  court  also  disallowed  three 
small  charges  of  the  executor  for  traveling  expenses  from  San 
Francisco  to  the  city  of  Hermosillo,  in  Mexico,  amounting  to 
$315. 

1.  Counsel  for  appellant  contended  that  the  court  erred 
in  charging  the  executor  with  the  residuum  of  the  Spanish 
assets,  for  the  alleged  reason  that  the  administration  of  those 
assets  had  not  been  closed  in  Spain.  This  presents  the  prin- 
cipal question,  and  the  only  question  of  any  difficulty  to  be 
decided.  The  evidence  of  the  facts  upon  which  the  court 
acted  consists  of  the  will,  petitions  and  inventories  filed  by  the 
executor,  and  his  testimony  at  the  trial  and  on  a  former 
occasion.  The  executor  was  examined  and  cross-examined  at 
great  length,  and  it  is  impracticable  to  epitomize  his  testimony 
by  stating  the  mere  substance  of  it  so  as  to  show  its  full  effect 
and  bearing  upon  his  motives  and  intention. 

I  think,  however,  that  his  testimony,  in  connection  with 
the  documentary  evidence,  substantially  tends  to  prove  and 
is  sufiicient  to  justify  findings  of  the  following  facts:  1.  That 
the  residuum  of  the  assets  in  Spain  had  been  under  his  ac- 
tive control,  and  at  his  disposal,  as  the  domiciliary  executor, 
during  the  term  of  at  least  six  months  before  he  filed  his 
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final  account,  though  not  actually  separated  from  that  part 
of  such  assets  which  may  have  heen  necessary  to  discharge 
the  demands  against  the  estate  in  Spain  and  the  expenses 
of  administration  there,  which,  however,  could  not  have  ex- 
ceeded the  value  of  the  assets  left  in  his  hands,  in  his  char- 
acter of  ancillary  executor,  for  the  purpose  of  paying  such 
demands  and  expenses;  2.  That  he  could  have  had  the  re- 
siduum with  which  he  was  charged  transferred  to  him  in  this 
state  at  any  time  within  six  months  before  the  filing  of  his 
final  account,  by  simply  drawing  for  it  upon  his  brother, 
whom  he  had  authorized  to  act  for  him  in  all  matters  pertain- 
ing to  the  estate  in  Spain,  and  who  had  on  deposit  in  a 
bank  there,  subject  to  appellant's  order,  proceeds  of  the  estate 
in  Spain,  amounting  to  fifteen  thousand  dollars;  3.  That  with 
ordinary  diligence  in  the  discharge  of  the  duties  of  his  trust, 
the  appellant  might  have  had  the  administration  of  the  estate 
in  Spain  closed,  and  the  residuum  thereof  transferred  to  him 
in  this  state,  before  he  filed  his  final  account,  but  that  he  will- 
fully refused  to  have  this  done,  intending  not  to  account  for  or 
to  distribute  that  residuum  in  this  state,  but  to  account  for 
and  distribute  it,  if  at  all,  in  Spain. 

It  is  strenuously  contended  that  the  lower  court  assumed 
jurisdiction  over  the  appellant  and  dealt  with  him  in  his 
character  of  ancillary  executor  on  the  estate  in  Spain,  and  not 
merely  as  domiciliary  executor;  but  I  think  this  is  a  mistake. 
The  court  dealt  with  him  only  as  the  principal  domiciliary 
executor,  and  only  held  him  responsible  for  what  he  should 
have  charged  himself  with  in  his  final  account  here.  Upon 
the  facts  which  the  court  was  justified  in  finding,  the  case 
against  him  appears  to  be  quite  as  strong  as  it  would  have 
been  if  his  brother  had  been  the  ancillary  executor  of  the 
estate  in  Spain,  and  he  had  willfully  refused  or  neglected  to 
procure  a  transfer  of  the  residuum  from  his  brother,  as  such 
foreign  executor,  to  himself,  knowing  that,  with  ordinary  dili- 
gence, or  by  mere  demand,  he  could  do  so.  There  is  no  com- 
plaint that  he  was  charged  with  more  than  what  would  neces- 
sarily be  the  residuum  after  satisfying  all  lawful  demands  in 
Spain;  nor  is  any  reason  suggested  why,  upon  the  settlement 
of  his  final  account  in  Spain,  the  Spanish  tribunal  will  credit 
him  with  all  that  he  has  been  required  to  account  for  and  dis- 
tribute in  this  state.  There  is  no  question  here  as  to  the  estate 
in  Mexico.  For  aught  that  appears,  that  portion  of  the  estate 
has  been  administered  and  distributed  to  the  satisfaction  of  all 
concerned. 
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I  think  the  law  applicable  to  the  facts  is  correctly  stated  by 
Professor  Schouler  in  his  late  treatise  on  executors  and  ad- 
ministrators (2d  ed.,  1889,  sec.  175),  as  follows:  — 

"  The  earlier  rule,  frequently  asserted  in  England,  in  one 
loose  form  or  another,  is,  that  assets  in  any  part  of  the  world 
shall  be  assets  for  which  the  domestic  executor  or  adminis- 
trator is  chargeable;  the  practical  effect  being  to  enjoin  upon 
the  principal  personal  representative  the  duty  of  procuring,  so 
far  as  foreign  law  and  the  peculiar  circumstances  will  permit, 
personal  assets  wherever  situated,  realizing  the  bulk  of  the 
estate  of  his  decedent  as  best  he  may,  gathering  in  the  prop- 
erty as  one  who  represents  the  whole  fortune,  and  having 
gathered  it,  account  to  those  interested  accordingly. 

"  Some  of  the  judicial  expressions  on  this  point,  to  be  sure, 
import  too  onerous  a  responsibility  on  the  representative's 
part;  and  Mr.  Justice  Story  has  pointed  out  the  fallacy  of 
holding  a  domestic  executor  or  administrator  answerable  for 
foreign  property,  which  it  is  admitted  that  he  can  neither  col- 
lect nor  sue  upon,  nor  compel  its  payment  or  delivery  to  him- 
self, by  virtue  of  his  domestic  appointment,  —  foreign  property, 
we  may  add,  of  whose  existence,  or  of  the  grant  of  foreign  ad- 
ministration for  realizing  it  as  assets,  he  may  be  quite  un- 
aware. And  yet,  to  let  external  assets  knowingly  escape  his 
control,  and  be  lost  to  the  estate,  when  with  reasonable  dili- 
gence they  might  have  been  procured,  seems  a  plain  derelic- 
tion of  duty  in  the  principal  or  domiciliary  representative, 
whose  function,  as  rightly  understood,  is  to  grasp  the  whole 
fortune,  as  the  decedent  did  during  his  life,  save  so  far  as  the 
obstructive  law  of  foreign  situs,  or  the  limitations  of  his  own 
appointment,  may  restrain  him. 

"  If,  therefore,  assets  cannot  be  collected  and  realized  for  the 
benefit  of  the  estate  without  a  foreign  ancillary  appointment, 
the  executor  or  administrator  of  the  decedent's  last  domicile 
ought,  so  far  as  may  be  consistent  with  his  information,  the 
means  of  the  estate  at  his  disposal,  and  the  exercise  of  a  sound 
discretion,  to  see  that  foreign  letters  are  taken  out,  and  that 
those  assets  are  collected  and  realized,  and  the  surplus  trans- 
mitted to  him.  If,  as  frequently  happens,  the  domestic  rep- 
resentative may  collect  and  realize  such  property  in  the 
domestic  jurisdiction,  as  by  selling  negotiable  bonds,  bills, 
notes,  or  other  securities,  payable  abroad,  or  by  delivering  bills 
of  lading  or  other  documents  of  title  (indorsing  or  assigning 
by  acts  of  his  own,  which  would  be  recognized  in  conferring 
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the  substantial  title  in  such  foreign  jurisdiction),  or  otherwise, 
by  effectually  transferring  property  of  a  chattel  nature  situ- 
ated or  payable  elsewhere,  which  is  capable,  nevertheless,  of 
being  transferred  by  acts  done  in  the  domestic  jurisdiction,  he 
should  be  held  accountable  for  due  diligence  as  to  such  net 
assets;  and  so,  too,  he  may  enforce  the  demand  against  the 
debtor,  without  resort  to  the  foreign  jurisdiction.  If,  however 
foreign  letters  and  an  ancillary  appointment  at  the  sittis  be 
needful  or  prudent  in  order  to  make  title,  and  to  collect  and 
realize  such  assets,  the  principal  representative  should  per- 
form the  ancillary  trust,  or  have  another  perform  it,  observing 
due  diligence  and  fidelity,  according  as  the  laws  of  the  foreign 
jurisdiction  may  permit  of  such  a  course;  and  if,  in  accord- 
ance with  those  foreign  laws,  a  surplus  be  transmitted  to  the 
principal  and  domiciliary  representative,  or  otherwise  trans- 
ferred, so  as  to  be  held  by  him  in  such  capacity  for  payment 
and  distribution,  he  will  become  liable  for  it  accordingly. 

"  Whether,  then,  the  principal  or  domiciliary  representative 
be  required,  pro  forma,  or  not,  to  include  in  his  inventory  as- 
sets which  come  to  his  knowledge,  either  situate  in  the  state 
or  country  of  principal  and  domiciliary  jurisdiction,  or  out  of 
it,  his  liability  as  to  assets  of  the  latter  sort  depends  some- 
what upon  his  means  of  procuring  them,  and  the  fact  of  an 
ancillary  administration  in  the  situs  of  such  assets.  In  any 
case,  he  is  bound  to  take  reasonable  means,  under  the  circum- 
stances, for  collecting  and  realizing  the  assets  out  of  his  juris- 
diction; nor  is  his  liability  a  fixed,  absolute  one,  but  depend- 
ent upon  his  conduct,  and  it  is  getting  the  foreign  assets  into 
his  active  control  that  raakes  a  domestic  representative  charge- 
able as  for  the  property  or  its  proceeds,  rather  than  upon  the 
duty  of  pursuing  and  recovering  such  assets.  If  assets  situ- 
ated in  another  jurisdiction  come  into  the  possession  of  the 
executor  or  administrator  in  the  domiciliary  jurisdiction,  by  a 
voluntary  payment  or  delivery  to  him,  without  administration 
there,  it  follows  that  he  should  account  for  them  in  the  domi- 
ciliary jurisdiction  whose  letters  were  the  recognized  creden- 
tials in  the  case.  And  it  is  held  in  several  American  cases, 
consistently  with  this  rule,  that,  no  conflicting  grant  of  au- 
thority appearing,  the  domiciliary  appointee  of  another  state 
may  take  charge  of  and  control  personal  property  of  the  de- 
ceased in  the  state  of  its  situs."  See  also  Wilkins  v.  Ellett,  9 
Wall.  741,  and  Van  Bokkelen  v.  Cook,  5  Saw.  589. 

The  authorities  cited  by  appellant's  counsel  seem  not  incon- 
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sistent  with  the  above  extract  from  Professor  Schouler's  work. 
None  of  them  denies  the  duty  of  the  domiciliary  executor  to 
gather  in  an  account  for  the  foreign  assets  to  the  extent  of  his 
conscious  ability  to  do  so,  nor  the  consequent  and  correspond- 
ing authority  of  the  court  of  the  domicile  to  compel  him  to 
account  for  willful  neglect  to  perform  such  duty.  All  the  au- 
thorities agree  that  the  residuum  of  the  foreign  assets  must 
finally  be  collected  and  distributed  by  the  domiciliary  execu- 
tor. 

2.  As  to  the  disallowance  of  the  three  items  of  traveling  ex- 
penses, it  is  to  be  observed  that,  as  they  pertained  solely  to 
the  administration  of  the  estate  in  Mexico,  they  should  be 
paid  from  that  part  of  the  estate,  and  not  from  the  estate  in 
California.  If  those  charged  may  be  allowed  here,  why  may 
not  all  the  expenses  of  administration,  both  in  Mexico  and 
Spain,  be  charged  to  the  California  estate? 

I  think  the  order  appealed  from  should  be  affirmed. 

Gibson,  C,  and  Hayne,  C,  concurred. 

The  Court. — For  the  reasons  given  in  the  foregoing  opinion, 
the  order  appealed  from  is  affirmed. 

Hearing  in  Bank  denied. 

EXBOOTORS  AND  ADMINISTRATORS  — AnOILLART  ADMINISTRATOR.  — Por  the 

law  respecting  ancillary  administration,  wherein  is  discussed  the  duty  of  the 
ancillary  administrator  to  collect  assets,  pay  debts  and  costs  of  ancillary  ad- 
ministration, and  distribute  properly  the  residue  in  his  hands,  see  extended 
note  to  Ooodall  v.  Marshall,  35  Am.  Dec.  483-490.  A  court  of  chancery  may 
compel  a  foreign  administrator  or  executor  to  account  for  the  trust  fund« 
which  he  received  abroad  and  brought  with  him  into  this  state:  McNamara 
T.  Dufgert  7  Paige,  239;  32  Am.  Deo.  627,  and  note  632,  633. 


[In  Bank.] 

Jacks  v.  Johnston. 

[86  Caufobnia,  884.  J 

ExKcnmoN,  Tkrmination  of  Timb  tor  Issuing,  in  Forxclosubx  Smra.  — 
If  a  statute  limits  the  time  within  which  execution  may  issue  in  cases  toe 
the  recovery  of  money  to  five  years  after  the  entry  of  judgment,  no 
execution  can  issue  after  that  time  under  a  decree  foreclosing  a  mort- 
gage,  though  it  specially  provides  that  no  judgment  shall  be  docketed 
for  any  deficiency  should  the  proceeds  of  the  sale  be  insufficient  to  paj 
the  amount  found  due. 
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T.  I.  Bergin,  and  Oeil  and  Morehouse^  for  the  appellant. 

R.  M.  F.  Soto,  and  Hermann  and  Soto,  for  the  respondent. 

McFabland,  J.  In  this  case,  an  action  was  brought  upon 
a  promissory  note  for  thirteen  hundred  dollars,  and  interest, 
and  a  mortgage  given  to  secure  it.  Judgment  in  the  usual 
form  was  rendered  for  plaintiff  on  March  29,  1879,  except 
that,  by  stipulation,  the  decree  provided  that  no  judgment 
should  be  docketed  for  any  deficiency  if  the  proceeds  of  the 
sale  should  fail  to  satisfy  the  amount  found  due.  On  April 
11,  1887,  more  than  eight  years  after  the  entry  of  the  judg- 
ment, plaintiff  moved  the  court  in  due  form  to  direct  the  clerk 
to  issue  a  writ  of  execution  for  the  sale  of  the  mortgaged 
premises.  The  court  denied  the  motion,  and  from  the  order 
denying  the  motion  plaintiff  appeals.  The  only  question 
presented  is,  Can  an  execution  issue  on  a  judgment  foreclos- 
ing a  mortgage  given  to  secure  the  payment  of  money,  after 
five  years  from  the  date  of  the  rendition  of  the  judgment? 
The  general  rule,  under  section  681  of  the  code,  is  admitted 
to  be  that  an  execution  cannot  issue  after  five  years;  but  it  is 
contended  by  appellant  that,  under  section  685  of  the  Code  of 
Civil  Procedure,  which  provides  that  "in  all  cases  other  than 
for  the  recovery  of  money,  the  judgment  may  be  enforced  or 
carried  into  execution  after  the  lapse  of  five  years  from  the 
date  of  its  entry,  by  leave  of  court,  upon  motion,"  the  court 
should  have  ordered  an  execution  in  the  case  at  bar.  This 
contention,  however,  was  substantially  determined  against 
appellant  by  this  court  in  Borland  v.  Hanson,  81  Cal.  202;  16 
Am  St.  Rep.  44.  That  was  the  case  of  a  decree  foreclosing  a 
street  assessment,  and  the  court  decided  that  "section  681 
must  be  held  to  apply  to  a  judgment  the  object,  purpose,  and 
effect  of  which  is  to  enforce  the  payment  of  money,  whether 
the  same  be  a  personal  judgment  against  the  party  in- 
debted, or  a  decree  foreclosing  a  lien  for  the  amount  due." 
This  rule  applies  even  more  strongly  to  the  case  of  a  note  and 
mortgage,  where  the  latter  is  given  to  secure  an  express  per- 
sonal promise  to  pay  money.  With  respect  to  the  sections  of 
the  code  in  question,  the  mortgage  is  a  mere  incident  to  the 
debt.  The  cause  of  action  could  have  been  removed  at  any 
time  before  suit,  by  the  payment  of  the  amount  of  money  due, 
and  the  judgment  could  have  been  satisfied  in  the  same  man* 
ner.    We  are  asked  to  overrule  Borland  v.  -Hiarwon,  81  CaL 
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202,  15  Am,  St.  Rep.  44,  which  we  decline  to  do.    The  court 
properly  refused  to  order  the  execution. 
Order  appealed  from  affirmed. 


Limitation  —  EIxecution.  —  Sections  681  and  685  of  the  Code  of  Civil 
Procedure  of  California,  relating  to  the  time  within  which  executions  may 
be  issued  upon  judgments,  are  construed  in  Cortez  v.  Superior  Court,  86  Cal. 
274,  ante,  p.  73;  Dorland  v.  Hanson,  81  Cal.  202;  15  Am.  St.  Rep.  44. 


Ebinhart  V,  Lugo. 

rse  Califobnia,  S95.] 

Pbactioi.  —  Obder  Setting  aside  Default  and  a  Judohent  thereon, 
supported  by  an  affidavit  of  merits,  will  not  be  interfered  with  by  aa 
appellate  court,  unless  it  was  made  without  jurisdiction  or  is  an  abuse  of 
discretion. 

Sheriff  and  Deputy.  —  Act  or  Return  of  a  Deputy  is  a  nullity  unless 
done  in  the  name  and  by  the  authority  of  the  sheriff 

RsTURN  of  Service  of  Summons  signed  by  a  person  without  addmg  any 
official  title  or  designation,  and  not  sworn  to,  is  a  nullity,  and  cannot 
be  validated  by  proving  that  he  was  in  fact  a  deputy  sheriff'. 

Judgment  by  Default  Entered  by  a  Clerk  is  Void  when  he  is  not 
authorized  to  enter  it  by  statute,  as  where  he  acted  upon  a  return  of  th« 
service  of  summons  not  sworn  to  nor  appearing  on  its  face  to  be  an 
official  act. 

JURISDICTION.  —  If  the  Proof  of  Service  of  Process  is  not  Made  as 
Required  by  Law,  the  court  acquires  no  jurisdiction  over  the  person  of 
the  defendant  and  has  no  authority  to  render  judgment  against  him. 

Pbaotice.  — Upon  Filing  an  Amended  Complaint  in  a  suit  for  partition, 
bringing  in  new  parties  under  an  allegation  that  they  have  or  claim  an 
interest  in  the  subject-matter  of  the  suit,  all  defaults  previously  entered, 
based  upon  the  original  complaint,  must  be  regarded  as  vacated,  and  the 
amended  complaint  must  therefore  be  served  on  all  parties,  whether 
they  are  in  default  as  to  the  original  complaint  or  not. 

Jurisdiction, — The  Finding  or  Recital  of  Due  Service  of  Process  is 
not  conclusive  when  the  proof  of  service  is  a  part  of  the  judgment  roll, 
and,  as  it  appears  ib  such  roll,  is  not  sufficient  evidence  of  such  service, 
as  where  it  is  not  sworn  to  nor  does  it  appear  to  be  certified  by  any 
officer  as  his  act. 

Judgments.  —  Motion  to  Vacate  a  Judgment  on  the  ground  that  it  is 
void  is  not  a  collateral  but  a  direct  attack. 

Pbaotice,  —  Reversal  of  a  Judgment  in  Partition,  so  far  as  it  affects 
plaintiff's  right  to  have  partition  of  certain  designated  tracts  of  land, 
though  it  is  affirmed  in  all  other  respects,  vacates  the  whole  judgment 
as  to  those  tracts,  and  as  to  them  releases  all  the  parties  to  the  action 
from  the  operation  thereof. 
Judgment  by  Default  when  the  Proof  of  the  Servtok  of  Summons  is 
Defeotiyi  is  VoiD;  and  a  motion  to  vacate  it  cannot  be  successfully 
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resisted  by  proving  that  the  snmmons  was  in  fact  properly  served. 
Such  proof  cannot  operate  by  relation  to  make  valid  a  judgment  void 
when  it  was  entered. 

WicJcs  and  Ward,  for  the  appellant. 

Howard  and  Robarts,  John  D.  Bicknelly  and  Finlayson  and 
Finlayson,  for  the  respondents. 

Fox,  J.  This  is  an  appeal  from  an  order  setting  aside  the 
default,  and  judgment  thereon,  entered  against  the  defendant 
Antonio  Maria  Lugo,  and  permitting  him  to  answer  in  the 
cause.  This  court  will  not  interfere  with  the  action  of  the 
court  below  in  making  such  an  order  as  that  appealed  from  in 
this  case,  where,  as  here,  it  appears  to  have  been  made  upon 
affidavit  of  merits,  unless  it  affirmatively  appears  that  the 
court  was  without  jurisdiction  to  make,  or  abused  its  discre- 
tion in  making,  the  order.  The  action  was  for  partition  of 
several  parcels  of  land,  designated,  respectively,  as  A,  B,  C, 
D,  and  E.  There  were  several  defendants  in  the  first  in- 
stance, and  by  amendment  subsequently  made,  several  others 
were  brought  in  as  defendants.  Respondent  Antonio  Maria 
Lugo  was  one  of  the  original  defendants,  and  plaintiff,  in  his 
complaint,  which  has  never  been  amended  in  that  particular, 
avers  that  the  respondent  claims  some  segregated  interest  in 
that  portion  of  the  lands  sought  to  be  partitioned,  and  desig- 
nated as  tract  A,  the  exact  nature  and  extent  of  which  is  not 
accurately  known  to  plaintiff;  and  in  another  and  prior  por- 
tion of  the  complaint  he  alleges  that  he  and  the  defendants 
named,  of  whom  the  respondent  is  one,  "  hold  and  are  in  pos- 
session, and  are  the  owners  and  tenants  in  common,  as  here- 
after set  out,"  of  the  several  tracts  of  land  designated  as  above 
stated.  A  certificate  headed  "  Office  of  the  sherifi',  Los  An- 
geles County,  California,"  and  dated  May  14, 1885,  is  indorsed 
upon  the  alias  summons,  reciting  that  the  respondent  was 
served,  by  delivering  to  him  a  true  copy  of  said  summons,  at 
the  county  of  Los  Angeles,  on  the  14th  of  April,  1885,  and  is 
signed  *'  M.  G.  Aguirre."  This  is  not  made  as,  and  does  not 
purport  to  be,  an  affidavit  of  service.  Aguirre  was  not  the 
sherifiF  of  the  county,  and  if  he  was  deputy  sheriff,  or  acting 
as  such,  as  is  now  claimed,  the  fact  is  entirely  immaterial. 
As  proof  of  service,  the  certificate  was  and  is  void.  "  The  act 
and  return  of  a  deputy  is  a  nullity,  unless  done  in  the  name 
and  by  the  authority  of  the  sheriff"":  Joyce  v.  Joyce,  5  Cal. 
449;  Rowley  v.  Howard,  23  Cal.  403.     The  certificate  being  » 
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nullity,  it  was  as  if  no  return  or  proof  of  service  had  been 
made.  There  was  therefore  no  authority  to  enter  the  default 
of  the  defendant.  The  clerk  in  entering  defaults  exercises  no 
judicial  functions,  but  acts  merely  in  a  ministerial  capacity, 
and  unless  he  confines  himself  strictly  within  the  statute,  his 
acts  can  have  no  binding  force:  Willson  v.  Cleaveland,  30  Cal. 
198;  citing  Stearns  v.  Aguirre,  7  Cal.  443;  Kelly  v.  Van  Aus- 
tin, 17  Cal.  564;  Glidden  v.  Packard,  28  Cal.  651.  Before  de- 
fault can  be  regularly  taken  against  a  party,  there  must  be 
positive  and  sufficient  evidence  in  court  of  due  service,  and  no 
substantial  defect  in  that  respect  can  be  cured  by  subsequent 
knowledge  of  the  fact:  Johnson  v.  Delhridge,  35  Mich.  436.  If 
proof  of  service  of  summons  is  not  made  as  required  by  law, 
the  court  acquires  no  jurisdiction  of  the  persons  of  defendants, 
and  has  no  authority  to  render  judgment  against  them.  Any 
judgment  rendered  is  therefore  invalid  and  void:  Lyons  v. 
Cunningham,  66  Cal.  42,  and  cases  there  cited. 

The  default  of  this  respondent  was  entered  by  the  clerk 
June  17,  1885,  upon  no  other  proof  of  service  than  that  fur- 
nished by  this  certificate.  Subsequently  the  complaint  was 
amended,  but  it  does  not  appear  that  the  amended  complaint 
was  ever  served  upon  this  respondent.  Such  service  is  re- 
quired by  section  472  of  the  Code  of  Civil  Procedure,  and 
without  it  no  judgment  by  default  could  be  entered  against 
him.  "The  right  to  answer  an  amended  pleading  is  one  of 
which  a  party  cannot  be  deprived,  even  after  entry  of  default 
against  him  on  the  original  pleading;  for  where  a  plaintiff 
amends  in  matter  of  substance  (and  in  an  action  of  partition, 
the  bringing  in  of  new  parties  alleging  that  they  have  or 
claim  an  interest  in  the  subject  of  partition  is  matter  of 
substance),  he,  in  effect,  opens  the  default  on  the  original 
pleading,  and  must  serve  his  amended  pleading  upon  all  the 
parties,  including  the  defaulting  defendant":  Thompson  v. 
Johnson,  60  Cal.  292.  Findings  were  filed  and  decree  entered 
January  29,  1886.  In  the  findings,  the  court  recites  the  fact 
that  certain  defendants,  among  them  this  respondent,  had 
been  duly  served  with  summons,  and  had  not  appeared,  and 
their  defaults  had  been  duly  and  regulary  taken  and  entered. 
Appellant  claims  that  by  reason  of  this  finding  the  judgment 
was  not  void,  but,  at  most,  simply  voidable,  and  that  it  can- 
not be  attacked  collaterally.  There  would  be  some  force  in 
this  argument  if  a  finding  of  due  service  was  conclusive  proof 
of  the  fact  as  against  a  defendant  who  had  not  answered;  but 


Nov.  1890.]    0  Reinhart  v.  Lugo.  55 

under  section  670  of  the  Code  of  CiviJ  Procedure,  such  a  find- 
ing is  not  conclusive  as  against  the  evidence  required  to  be 
in,  and  when  found  in,  the  judgment  roll.  By  reference  to 
subdivision  1  of  that  section,  it  will  be  seen  that  if  the  com- 
plaint be  not  answered  by  any  defendant,  the  summons,  with 
the  proof  of  service  thereof,  must  be  made  a  part  of  the  judg- 
ment roll.  If  it  be  answered,  then  that  fact  is  sufficient  proof 
of  service  or  of  waiver.  In  this  case,  that  which  was  claimed 
to  be  proof  of  service  was  made  a  part  of  the  judgment  roll, 
and  comes  up  as  such  to  this  court.  As  we  have  seen,  the 
proof  is  a  nullity,  and  furnished  no  authority  for  entering  the 
default  of  the  defendant.  It  follows  that  the  judgment  en- 
tered thereon  was  invalid  and  void:  Lyons  v.  Cunningham^  66 
Cal.  42.  Motion  to  vacate  a  judgment  on  the  ground  that  it 
is  void  is  not  a  collateral  but  a  direct  attack:  People  v.  MuU 
lan,  65  Cal.  396;  People  v.  Greene,  74  Cal.  400;  5  Am.  St.  Rep. 
448. 

But  it  is  claimed  that  the  court  has  no  power  to  vacate  a 
judgment  so  entered  upon  motion,  after  the  lapse  of  one  year. 
Even  if  this  were  true  (but  we  do  not  concede  that  it  is, 
where,  as  here,  the  judgment  is  void  on  the  face  of  the  record, 
and  the  authorities  cited  in  support  of  the  proposition  do  not 
sustain  it),  it  would  not  help  the  appellant  in  this  case;  for 
an  appeal  was  taken  by  the  plaintiff  from  the  judgment, 
which  we  have  so  far  been  considering,  and  the  same  was 
reversed,  so  far  as  affected  the  right  of  plaintiff  to  have  parti- 
tion of  tracts  A,  D,  and  E,  and  affirmed  in  other  respects: 
Reinhart  v.  Lugo,  75  Cal.  639.  Tract  A  is  the  one  in  which 
the  complaint  admits  that  this  respondent  is,  or  claims  to  be 
to  some  extent,  an  owner,  tenant  in  common,  and  in  posses- 
sion. When  the  judgment  as  to  the  plaintiff's  rights  to  par- 
tition in  this  tract  was  reversed,  it  vacated  and  set  aside  the 
whole  judgment  as  to  the  tract,  for  a  judgment  in  partition 
cannot  be  piecemeal;  and  as  to  that  tract,  it  was  as  if  no 
judgment  had  been  entered.  The  court  below  correctly  so 
understood  it,  and  when  the  case  was  tried  again,  again 
passed  upon  and  determined  the  rights  of  all  parties,  includ- 
ing those  of  this  respondent,  in  the  tract.  Again  it  acted,  as 
before,  upon  the  default  of  this  respondent,  evidenced  and 
entered  as  before;  and,  as  a  consequence,  its  judgment,  like 
the  first,  was,  as  against  this  respondent,  "  invalid  and  void." 
This  judgment  was  entered  February  12,  1889,  and  it  was 
the  only  judgment  standing  against  the  respondent  in  the 
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case,  so  far  as  related  to  tracts  A,  D,  and  E.  Notice  of  raotion 
to  vacate  it  was  given  July  8,  1889,  to  be  heard  on  the  15th 
of  the  same  month,  and  was  determined  on  the  16th  of  Sep- 
tember, 1889;  so  that,  even  according  to  appellant's  own 
theory,  it  was  not  too  late. 

But  it  is  claimed  that  the  court  ought  not  to  have  vacated 
the  judgment,  because  at  the  hearing  appellant  made  proof 
of  the  fact  of  service  of  summons  at  the  time  mentioned  in 
the  certificate  above  referred  to.  That  would  not  justify  the 
court  in  refusing  to  vacate  the  judgment.  The  default  and 
judgment  were  void,  not  because  there  was  no  service,  but 
because  there  was,  at  the  time  of  entering  the  same,  no  proof 
of  service.  This  new  proof  might  have  been  suflScient  to 
have  authorized  the  court,  at  any  time  after  it  was  made,  if 
the  defendant  had  not  answered,  or  had  leave  to  answer,  to 
enter  a  valid  default,  and  thereupon  to  proceed  to  a  valid 
judgment,  but  it  would  not  operate,  by  relation,  to  make  that 
valid  which,  when  entered,  was  void. 

In  any  view  we  take  of  the  case,  it  does  not  appear  that 
the  court  was  without  jurisdiction  to  make  the  order  appealed 
from,  and  there  being  a  sufficient  affidavit  of  merits,  it  does 
not  appear  that  there  was  any  abuse  of  discretion. 

Order  affirmed. 

Thr  ofeninq  statement  in  the  foregoing  decision,  that  when  an  order 
has  been  made  setting  aside  a  default  and  permitting  an  answer  to  be  filed» 
the  appellate  court  will  not  interfere  with  it  unless  made  without  jurisdic- 
tion, except  where  it  is  a  manifest  abuse  of  discretion  of  the  trial  court,  i» 
unquestionably  correct,  and  the  case  might  have  been  disposed  of  by  that 
statement  without  expressing  an  opinion  upon  the  other  matters  to  which 
the  court  referred. 

The  balance  of  the  opinion  contains  a  remarkable  statement  concerning  the 
jurisdiction  of  courts,  and  we  know  not  whether  to  attribute  it  to  a  tempo- 
rary suspension  of  the  faculty  of  memory  on  the  part  of  the  court,  or  to  ita 
desire  to  overrule  numerous  well-considered  cases  without  exhibiting  any 
knowledge  of  their  existence.  The  court  declares,  in  effect,  that  it  is  not  the 
service  of  process  which  gives  courts  jurisdiction,  but  the  proof  of  such  ser- 
vice; that  if  the  proof  is  defective,  it  is  immaterial  that  the  service  was  per- 
fect; and  the  proof  being  imperfect,  there  is  no  way  in  which  the  judgment 
can  be  sustained  by  showing  the  facts  regarding  the  service  of  process  a» 
they  really  existed  when  it  was  entered.  The  very  reverse  of  this  we  ap- 
prehend to  be  the  law.  It  is  the  fact  of  the  service  of  process  which  confers 
jurisdiction,  and  it  is  a  familiar  practice  in  California^  as  well  as  elsewhere, 
when  the  proof  of  such  service  is  absent  or  defective,  to  permit  it  to  be 
amended  or  supplied.  The  court  here  says  the  proof,  when  so  amended  or 
supplied,  "  would  not  operate,  by  relation,  to  make  that  valid  which,  yrhen  en- 
tered, was  void. "  True,  it  cannot  make  valid  that  which  was  void.  But 
if  the  proceaa  was  served,  the  judgment  never  was  void.     The  object  of  np* 
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plying  and  amending  proof  of  service  of  proce^s.^^s  not  to  make  void  valid, 
bat  to  make  valid  valid;  or  in  other  words,  it  is  to  show  the  true  character 
of  the  judgment;  that  it  is  not  and  never  was  void,  &a  might  be  inferred  in 
the  absence  of  proof  of  the  service,  but  is  and  ever  has  been  valid. 

To  support  judgments  entered  upon  insufficient  proof  of  service  of  process, 
or  without  the  proof  of  such  service  appearing  in  the  record,  courts  have 
uniformly  permitted  such  proof  to  be  amended  or  supplied,  not  for  the  pur- 
pose of  authorizing  them  to  enter  new  judgments  based  upon  such  proof,  but 
to  show  that  judgments  previously  entered  were  not  entered  without  juris- 
diction, and  are  not  and  never  were  void:  Allison  v.  Tliomas,  72  Cal.  562;  1 
Am.  St.  Rep.  829;  Shenandoah  V.  R.  R.  Co.  v.  Aahby's  Trustees,  86  Va.  232; 
19  Am.  St.  Rep.  891;  Burr  v.  Seymour,  43  Minn.  401;  19  Am.  St.  Rep.  245; 
Estate  of  Newman,  75  Cal.  213;  7  Am.  St.  Rep.  146;  FiHsk  v.  Reigelman,  75 
Wis.  499;  17  Am.  St  Rep.  198;  Freeman  on  Judgments,  4th  ed.,  sec.  89  b. 


Beronio  v.  Southern  Pacific  Railroad  Company. 

[86  California,  415.J 
Judgment,  Merger  by. — One  Tort  can  Give  but  One  Cause  op  Action, 
though  it  injures  different  parcels  of  property.  Hence  if  a  railway  is 
wrongfully  constructed  and  operated  along  a  street  in  front  of  two  lots 
situated  a  short  distance  from  each  other,  but  belonging  to  the  same  pro- 
prietor, and  he  brings  an  action  to  recover  damages  occasioned  to  one  lot 
by  the  railroad,  his  claim  for  damages  to  both  is  merged  in  the  judgment, 
and  there  can  be  no  further  recovery. 

H.  L.  Poplin,  and  Barnes  and  Shelby,  for  the  appellant. 

R.  B.  Canfield,  and  Blackstock  and  Shepherd,  for  the  respond- 
ent. 

Fox,  J.  The  town  of  San  Buenaventura  is  a  municipal  cor- 
poration. The  legal  title  to  the  lands  comprising  Front  Street 
in  said  town  was  granted  to  the  then  town  authorities  October 
13,  1869,  "  as  a  public  street,  to  be  forever  kept  open  and 
maintained  as  such,  and  not  to  be  used  for  any  other  purpose, 
nor  be  diminished  in  width."  On  the  4th  of  October,  1886, 
the  president  and  board  of  trustees  of  the  town,  by  ordinance, 
granted  to  the  defendant  a  right  to  lay,  maintain,  and  operate 
a  single  or  double  track  railroad  along  and  upon  said  Front 
Street  for  the  whole  length  thereof,  from  a  point  near  Kalo- 
nama  Street,  etc.  The  plaintiff  owned  two  lots  fronting  on  the 
north  side  of  said  street,  one  situate  in  block  19,  and  one  in 
block  20,  the  two  being  separated  by  a  distance  of  260  feet. 
The  railroad  was  constructed  along  said  Front  Street  prior  to 
September  13,  1888,  and  on  that  day  plaintiff  commenced  an 
action  against  defendant  for  damages  to  his  lot  situate  in 
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block  19,  by  reason  of  a  cut  and  fill  made  in  the  construction 
thereof,  and  on  the  twenty-sixth  day  of  January,  1889,  the 
amount  of  plaintiff's  damages  were  agreed  upon  and  settled 
between  the  parties,  and  paid  by  defendant  to  plaintiff,  and 
thereafter,  in  pursuance  of  the  agreement  between  the  parties, 
judgment  was  entered  in  the  cause  in  favor  of  defendant. 
Afterwards  the  defendant  put  in  a  switch  on  the  south  side  of 
the  street,  opposite  said  block  19,  and  thereupon  the  plaintiff 
brought  this  action,  alleging  in  the  first  count  of  his  complaint 
damages  by  reason  of  the  construction  and  maintenance  of 
said  railroad  in  front  of  his  lot  in  block  20,  and  in  the  second 
count,  damages  to  his  said  lot  in  block  19,  accrued  since  the 
former  settlement  and  judgment,  by  reason  of  the  continuance 
of  said  railroad,  and  the  operation  thereof,  and  of  the  construc- 
tion of  said  switch  in  front  of  his  said  lot  in  block  19. 

The  defendant  denied  all  the  allegations  of  the  complaint 
other  than  those  of  incorporation,  pleaded  its  license  from  the 
municipal  authorities,  and  as  a  separate  defense  to  the  second 
cause  of  action,  pleaded  the  former  settlement,  payment,  and 
judgment  in  bar.  At  the  trial,  after  the  jury  was  impaneled, 
but  before  the  introduction  of  any  evidence,  defendant  moved 
the  court  for  leave  to  amend  its  answer,  by  pleading  the  former 
settlement  and  judgment  as  a  bar  to  all  the  causes  of  action 
set  out  in  the  complaint.  To  this  the  plaintiff  objected,  on 
the  ground  that  the  amendment  did  not  constitute  a  defense. 
After  argument,  the  court  overruled  the  objection,  and  the 
amendment  was  made,  the  court  not  imposing  terms,  to  which 
plaintiff  excepted,  but  plaintiff  asked  no  continuance  on  ac- 
count of  such  amendment.  Plaintiff  then  introduced  some 
evidence  tending  to  show  damage  to  his  lot  in  block  20  by  rea- 
son of  the  construction  of  said  railroad,  a  cut  of  eighteen 
inches  in  depth  having  been  made  in  the  street  by  reason 
thereof.  Defendant  then  introduced  the  judgment  roll  in  the 
former  case,  which  was  admitted  without  objection,  and  it  was 
admitted  by  the  parties  that  the  parties  to  that  action  were 
the  same  as  to  this;  that  the  railroad  mentioned  in  the  former 
complaint  was  one  and  the  same  railroad  as  that  mentioned 
in  this  case;  that  plaintiff  at  the  time  owned  the  same  lots  as 
now,  and  was  then  the  owner  of  the  same  cause  of  action  upon 
which  he  now  claimed  under  his  first  count  of  the  present 
complaint;  and  that  the  said  two  lots  were  separated  by  a  dis- 
tance of  260  feet.  Plaintiff  then  proposed  to  introduce  fur- 
ther evidence  as  to  his  damage  to  the  lot  situate  in  block  20, 
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—  the  cause  of  action  mentioned  in  the  first  count  of  his  com- 
plaint, —  but  the  court  ruled  the  same  out,  on  the  ground  that 
his  claim  for  such  damages  was  barred  by  the  said  former 
judgment.  Plaintiff  admitted  that  he  had  no  claim  for  dam- 
age to  his  lot  in  block  19,  caused  by  the  construction  of  the 
railroad's  main  track. 

The  record  fails  to  show  the  introduction  or  offer  of  any  evi- 
dence of  damage  by  reason  of  the  construction  and  mainte- 
nance of  the  switch.  The  plaintiff  asked  the  court  to  instruct 
the  jury  that  the  former  settlement  and  judgment  were  not  a 
bar  to  any  claim  for  damages  done  to  the  lot  in  block  20;  that 
such  damages,  if  any,  constituted  a  separate  cause  of  action 
from  that  sued  for  in  the  former  case,  and  if  any  such  were 
found,  the  same  should  be  included  in  a  verdict  for  plaintiff. 
The  court  refused  to  so  instruct  the  jury,  and,  on  the  contrary, 
instructed  the  jury  that,  as  the  case  was  presented,  the  only 
question  for  their  consideration  was  the  damages,  if  any,  done 
to  the  lot  in  block  19  by  reason  of  the  construction  and  opera- 
tion of  the  switch  and  side-track  in  front  of  his  premises  in 
that  block.     To  all  these  rulings  the  plaintiff  excepted. 

We  think  there  was  no  error  in  the  rulings  or  instructions 
of  the  court  in  this  behalf,  so  far  as  relates  to  any  damage  ac- 
cruing to  either  of  plaintiff's  lots  prior  to  and  up  to  the  time 
of  filing  his  complaint  or  making  his  settlement  in  the  former 
action.  The  elements  of  his  damage  up  to  that  time  may 
have  been  multifarious,  but  the  cause  of  it  was  a  unit, —  the 
construction  and  operation  of  a  single  railroad  which  was 
complete  at  the  time.  The  fact  that  it  damaged  two  lots  be- 
longing to  the  same  man,  at  the  same  time  and  by  the  same 
means,  no  more  created  two  causes  of  action  than  if  two  horses 
belonging  to  the  same  man  had  been  killed  by  a  single  col- 
lision with  a  locomotive,  and  this  has  been  held  to  constitute 
but  a  single  cause  of  action:  Brannenburg  v.  Indianapolis  etc. 
R.  R.  Co.,  13  Ind.  103;  74  Am.  Dec.  250.  In  cases  of  tort,  the 
question  as  to  the  number  of  causes  of  action  which  the  same 
person  may  have  turns  upon  the  number  of  the  torts,  not  upon 
the  number  of  different  pieces  of  property  which  may  have 
been  injured.  Each  separate  tort  gives  a  separate  cause  of 
action,  and  but  a  single  one:  1  Sutherland  on  Damages,  183, 
and  cases  cited.  Whenever  by  one  act  a  permanent  injury  is 
done,  the  damages  are  assessed  once  for  all:  3  Sutherland  on 
Damages,  372.  This  principle  is  established  in  Marble  v. 
Keyes,  9  Gray,  221,  and  in  very  many  other  cases.     There  is 
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nothing  in  the  authorities  cited  by  appellant  in  conflict  with 
this  view. 

Appellant  claims  that  he  was  entitled  to  recover  for  the 
damages  sustained  by  the  continued  operation  of  the  railroad 
after  the  settlement  and  judgment  in  the  former  case.  This 
claim  conflicts  with  the  authorities  already  cited,  but  under 
Hopkins  v.  Western  Pac.  R.  R.  Co.,  50  Cal.  190,  and  Ford  v. 
Santa  Cruz  R.  R.  Co.,  59  Cal.  290,  there  might  be  some  force 
in  the  argument,  if  there  was  anything  in  the  case  upon 
which  to  base  it.  But  the  record  shows  that  plaintifi"  ad- 
mitted that  he  had  no  claim  for  damages  to  the  lot  in  block 
19,  accruing  after  the  date  of  the  former  complaint,  and  it 
fails  to  show  any  proof  of  damages  to  either  lot  after  that 
date. 

Appellant  also  claims  that  he  was  entitled  to  recover  for 
the  damages  to  his  lot  in  block  19  by  reason  of  the  construc- 
tion and  operation  of  the  switch  and  side-track.  The  court 
ruled  in  his  favor  in  that  regard,  and  he  proved  the  fact  of 
the  construction  and  operation  of  the  switch  and  side-track^ 
but  his  record  fails  to  show  that  he  ofiered  to  prove  any  dam- 
ages by  reason  thereof.  We  cannot  therefore  disturb  the  ver- 
dict of  the  jury  in  that  regard. 

Appellant  also  complains  of  the  action  of  the  court  in  per- 
mitting the  answer  to  be  amended  after  the  jury  was  impaneled, 
and  in  denying  his  subsequent  motion  to  strike  out  the 
amendment.  This  was  a  matter  entirely  in  the  discretion  of 
the  court.  The  plaintiff  does  not  seem  to  have  been  taken 
by  surprise,  or  to  have  suffered  any  injury  therefrom,  and  we 
do  not  perceive  that  there  was  any  abuse  of  discretion. 

Judgment  and  order  affirmed. 

Works,  J.  (concurring).  I  concur  in  the  judgment.  Under 
the  circumstances  of  this  case,  the  lots  claimed  to  have  been 
affected  lying  near  to,  if  not  adjoining,  each  other,  and  the 
road  being  completed  at  the  time  the  first  action  was  brought,. 
the  settlement  of  that  case  was  rightly  held  to  be  a  bar  to  the 
second  action.  But  a  case  might  arise  where  a  road  be- 
ing constructed  would  pass  over  and  affect  two  tracts  of 
land  owned  by  the  same  person,  the  tracts  being  a  long 
distance  apart,  and  that  part  of  the  road  affecting  one  piece  of 
land  be  constructed  long  before  the  part  affecting  the  other 
piece.  In  such  a  case,  the  construction  of  the  whole  road 
could  not  with  any  propriety  be  treated  as  but  one  act,  and 
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the  land-owner  be  compelled  to  delay  his  action  until  the 
whole  road  is  completed,  and  join  his  action  for  damages  to 
both  pieces  of  land,  or  bring  his  action  for  both,  when  it  may 
be  uncertain  whether  the  last  part  of  the  road  will  ever  be 
completed  or  not.  Under  such  circumstances,  separate  ac- 
tions should  be  allowed,  and,  in  my  judgment,  the  opinion  of 
Mr.  Justice  Fox  is  too  broad  in  its  language  in  this  respect. 


Judgments  —  Mebger  of  Original  Cause  of  Action. — A  recovery  of 
part  of  an  entire  demand  merges  the  whole,  and  bars  any  further  recovery 
thereof:  Oliver  v.  Holt,  11  Ala.  574;  46  Am.  Pec.  228;  for  an  entire  demand 
cannot  be  split  np  so  as  to  authorize  the  bringing  of  several  suits  thereon: 
Bendemaglt  v.  Cocks,  19  Wend.  207;  32  Am.  Dec.  448,  and  note  454,  455. 


Daly  v.  Pennie. 

[86' California,  552.] 

Judgments.  —  Relief  from  an  Erroneous  Order  of  a  Court  Distribut- 
ing AN  Estate  of  a  decedent  must  be  sought  by  an  appeal,  and  cannot 
be  obtained  by  a  bill  in  equity,  to  restrain  compliance  therewith. 

Judgments.  —  Relief  from  a  Judgment  will  not  be  Granted  in  Equity 
on  the  ground  that  the  attorneys  or  their  clerk  inadvertently  omitted  to 
file  an  undertaking  on  appeal  therefrom,  for  which  omission  such  appeal 
was  dismissed,  and  all  remedy  thereby  lost. 

Judgments.  — Relief  from  a  Decke?  Distributing  the  Estate  of  a  de- 
cedent will  not  be  granted  in  equity  on  the  ground  that  the  persons 
interested  did  not  receive  any  personal  notice  of  the  proceedings,  if  the 
statute  did  not  require  such  notice  and  there  is  no  allegation  that  such 
notice  as  it  did  require  was  not  given. 

Henry  E.  Wills  and  John  F.  Burris,  for  the  appellants. 

A.  H.  Loughborough,  for  the  respondents. 

Hayne,  C.  The  defendants  had  final  judgment  upon  de- 
murrer to  the  second  amended  complaint,  and  the  plaintiflfs 
appeal.  The  material  facts  shown  by  the  pleading  are  as  fol- 
lows: — 

Anna  J.  Skerrett  died  in  London,  England,  being  a  resident 
of  said  place  at  the  time  of  her  death,  and  leaving  a  will. 
This  will  was  proved  in  an  English  court,  and  an  administra- 
tor with  the  will  annexed  appointed  there.  A  duly  authenti- 
cated copy  was  filed  in  the  probate  court  of  San  Francisco, 
and  the  defendant  Pennie  was  appointed  administrator  with 
the  will  annexed   here.     In  due  course,  the  San  Francisco 


62  Daly  v.  Pennie.  [CaL 

court  made  a  decree  of  settlement  of  the  final  account  of  its 
administrator,  and  of  final  distribution  of  the  property  re- 
maining in  his  hands.  This  decree  recited,  among  other 
things,  that  there  were  unpaid  creditors  in  England,  whose 
claims  had  not  been  presented  here;  that  the  estate  in  Eng- 
land was  not  sufficient  to  pay  such  claims,  and  that  all  the 
legatees  and  devisees  resided  in  England,  except  one,  whose 
legacy  had  lapsed,  and  another,  who  had  received  his  share, 
and  contained  a  provision  that  the  sum  remaining  in  the 
hands  of  the  administrator  here  should  be  delivered  to 
the  administrator  in  England:  See  Code  Civ.  Proc,  sec. 
1667.  The  plaintiflfs  are  the  successors  in  interest  of  certain 
heirs  at  law,  and  the  suit  is  for  an  injunction  to  restrain  the 
defendants  from  obeying  the  decree  of  distribution,  and  for  a 
review  thereof,  and  for  a  decree  of  distribution  in  accordance 
with  the  plaintiffs'  views  of  what  is  proper  under  the  circum- 
stances. 

The  main  ground  upon  which  relief  is  sought  is,  that  the 
decree  of  distribution  is  erroneous  both  as  to  the  law  and  as 
to  the  facts;  that  the  bequests  were  void  under  the  law  of  this 
state  and  of  England;  and  that,  upon  a  proper  construction  of 
the  will,  the  persons  to  whose  interests  the  plaintiff's  succeeded 
would  be  entitled  to  portions  of  the  estate. 

But  an  appeal  from  the  decree  is  provided  by  the  statute 
(Code  Civ.  Proc,  sec.  963),  and  on  such  appeal  the  whole  de- 
cree can  be  reviewed.  If  it  be  erroneous,  either  as  to  the  law 
or  the  facts,  the  remedy  is  by  appeal.  Mere  error  is  not  a 
ground  for  relief  in  equity. 

It  is  alleged,  however,  that  an  appeal  was  taken,  but  that 
"  the  clerk  having  charge  of  such  matters  in  the  office  of  the 
plaintiffs'  attorneys  inadvertently  omitted  to  file  an  under- 
taking on  appeal  within  the  time  required  by  law,  and  said 
appeal  was  for  that  reason  dismissed  by  the  supreme  court 
without  hearing  the  merits  thereof."  This  is  not  a  ground  for 
relief  in  equity:  Barnett  v.  Kilbourne,  3  Cal.  327. 

"  It  is  further  alleged  that  the  plaintiffs'  assignors  "  received 
no  notice  of  said  proceeding,  and  did  not  appear  therein."  But 
the  statute  does  not  require  that  personal  notice  should  be 
given:  Code  Civ.  Proc,  sees.  1633,  1634.  And  it  is  not  alleged 
that  the  notice  which  is  required  was  not  given:  In  re  Griffith^ 
84  Cal.  109. 

The  other  matters  do  not  require  special  notice. 

We  therefore  advise  that  the  judgment  be  affirmed. 
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FooTB,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 

Hearing  in  Bank  denied. 

Equitt.  —  As  to  the  power  of  equity  to  correct  or  set  aside  settlements  of 
acconnts  or  decrees  of  distribation,  see  extended  note  to  Green  v.  Creigfiton, 
48  Am.  Dec.  744-751. 


[In  Bank.] 

Cutting  Packing  Company  v.  Packers'  Exohanqb 
OP  California. 

[86  Caufornia,  674.] 
COTXTRAOT,     AsSIOKABILmr     OF.  —  A     CONTKACT    WHEREBT     OkE    PkBS05 

Agbees  to  Bitt  and  Another  to  Sell  a  crop  of  apricots  which  the 
former  shall  raise  during  certain  specified  years,  though  not  negotiable, 
is  transferable,  under  the  Civil  Code  of  California,  by  indorsement.  The 
indorsement  and  transfer  by  a  purchaser  cannot  compel  the  vendor  to 
accept  the  transferee  nor  to  release  the  original  purchaser,  but  the  pur- 
chaser on  accepting  the  fruit  from  the  vendor  may  require  the  assignee 
in  turn  to  accept  it  from  him  and  to  pay  him  the  contract  price  therefor. 

Sale  —  Potential  Existence.  —  Where  a  contract  of  sale  and  purchase  re- 
lates to  the  fruit  which  shall  grow  on  a  seller's  trees  during  the  five 
years  succeeding  that  in  which  the  contract  is  made,  such  fruit  must  be 
regarded  as  having  a  potential  existence  sufficient  to  support  the  contract 
of  sale. 

AasiQNEB's  Liabilitt. — If  s  contract  for  the  purchase  of  property  is  as- 
signed by  the  vendee,  but  the  vendor  refuses  to  accept  the  assignee  as 
his  debtor  or  to  release  the  original  vendee,  the  assignment  nevertheles* 
transfers  to  the  assignee  the  duty  to  receive  the  property  from  his  as- 
signor, and  to  make  payment  therefor  according  to  the  terms  of  the  ori. 
ginal  contract  of  sale,  and  failing  to  do  so,  he  is  answerable  in  damages 
to  his  assignor,  who  must  be  regarded  as  being  his  surety  and  as  having 
received  and  paid  for  the  property  in  that  capacity. 

A.  N.  Drown,  for  the  appellant. 

Olney,  Chickering,  and  Thomas,  for  the  respondent. 

Works,  J.  Thia  appeal  is  brought  here  on  the  judgment 
roll,  which  includes  a  bill  of  exceptions,  from  a  judgment  ren- 
dered in  favor  of  plaintiff  in  an  action  for  damages  for  breach 
of  contract  tried  before  the  court  without  a  jury. 

In  September,  1881,  the  plaintiff  and  one  William  C.  Black- 
wood made  the  following  contract  of  purchase  and  sale:  — 
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"San  Francisco,  September,  17,  1881. 

"  Bought  of  W.  C.  Blackwood  his  crop  of  apricots  at  Hay- 
wards,  for  the  seasons  of  1882,  1883,  1884,  1885,  and  1886,  not 
less  than  seventy-five  tons  and  not  exceeding  two  hundred 
tons  per  annum,  at  three  cents  per  pound  f.  o.  b.  Hay  wards. 

"Cutting  Packing  Company, 

"  By  A.  D.  Cutter." 
"  San  Francisco,  September  17,  1881. 

*'  Sold  Cutting  Packing  Company  my  crop  of  apricots  at 
Hay  wards,  for  the  seasons  of  1882,  1883,  1884, 1885,  and  1886, 
not  less  than  seventy-five  tons  and  not  exceeding  two  hundred 
tons  per  annum,  at  three  cents  per  pound  f.  o.  b.  Haywards. 

"Wm.  C.  Blackwood." 

Plaintiff  assigned  its  interest  in  the  contract  to  the  defend- 
ant about  March  15,  1882,  but  Blackwood  refused  to  accept 
the  defendant  in  place  of  plaintiflf. 

Blackwood,  between  July  10  and  August  15,  1884,  in  per- 
formance of  the  contract  upon  his  part,  delivered  to  plaintiff, 
in  different  lots,  235,693  pounds  of  apricots,  which  the  plain- 
tiff, from  time  to  time  as  they  were  delivered  to  it,  tendered 
to  the  defendant,  which  refused  to  accept  or  pay  for  each  or 
any  lot  so  tendered. 

Plaintiff,  as  each  lot  was  refused,  placed  it  on-  sale  in  open 
market,  and  realized  from  the  whole,  after  the  cost  of  freight 
and  seller's  commissions  were  deducted,  the  net  sum  of 
$4,770.50.  This  sum  was  $2,300.29  less  than  the  amount  it 
was  compelled  to  pay  Blackwood. 

The  two  papers  above  set  forth  were  construed  in  Blackwood 
V.  Cutting  Packing  Company,  76  Cal.  212,, 9  Am.  St.  Rep.  199, 
to  be  a  contract  of  purchase  and  sale.  It  was  a  non-negotia- 
ble contract  in  character,  but  under  section  1459  of  the  Civil 
Code,  it  could  be  transferred  by  indorsement,  the  same  as  a 
negotiable  instrument.  "Such  indorsement,"  the  same  sec- 
tion further  provides,  "  shall  transfer  all  the  rights  of  the 
assignor  under  the  instrument  to  the  assignee,  subject  to  all 
equities  and  defenses  existing  in  favor  of  the  maker  at  the 
time  of  the  indorsement." 

But  the  burden  of  the  obligation  that  rested  upon  the  plain- 
tiff—  that  is  to  say,  to  pay  to  Blackwood  three  cents  per 
pound  for  any  quantity  of  apricots  between  seventy-five  tons 
and  two  hundred  tons,  for  the  seasons  specified  in  the  con- 
tract —  could  not  be  transferred  without  the  consent  of  Black- 
wood: Civ.  Code,  sec.  1457.     And  as  he  refused  to  consent  to 
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a  novation  by  accepting  the  defendant  in  place  of  plaintiff,  bo 
as  to  release  the  latter,  which  he  might  have  done  (Civ.  Code, 
sec.  1531,  Bubd.  2),  the  relations  of  himself  and  the  plaintiff  as 
to  such  burden  were  not  affected  by  the  assignment  of  the  con- 
tract. 

Section  1457  is  only  intended  to  protect  the  party  to  be 
benefited  from  the  effects  of  the  assignment  of  an  obligation. 
So  far  as  the  parties  to  this  suit  are  concerned,  the  appellant 
contracted  with  the  respondent  to  accept  and  pay  for  the  fruit 
Blackwood  had  contracted  to  deliver  to  the  latter.  It  could 
make  no  difference,  therefore,  whether  the  fruit  was  delivered 
to  the  appellant  by  Blackwood  directly,  or  by  the  respondent. 
As  between  the  parties  to  this  suit,  the  appellant  was  bound 
to  receive  and  accept  the  fruit,  and  it  cannot  relieve  itself 
from  this  obligation  by  showing  that  Blackwood  had  refused 
to  relieve  the  respondent  from  its  obligation  to  him. 

As  the  fruit  contracted  to  be  sold  was  to  be  the  product  of 
trees  presumably  owned  by  Blackwood  at  the  time  the  con- 
tract was  made,,  it  must  be  considered  as  having  had  a  poten- 
tial existence  at  that  time,  and  was  therefore  subject  to  sale. 
Argues  v.  Wasson,  51  Cal.  620.  This  being  so,  although  the  con- 
tract was  construed  in  Blackwood  v.  Cutting  Packing  Company, 
76  Cal.  212, 9  Am.  St.  Rep.  199,  as  not  having  passed  the  legal 
title  to  the  fruit  before  the  same  was  delivered,  the  plaintiff 
here  at  least  acquired  the  right  to  purchase  the  fruit,  and  the 
assignment  of  the  contract  transferred  such  right  to  the  de- 
fendant, whereby  it  became  alone  entitled  to  purchase  the  fruit 
for  each  of  the  seasons  that  occurred  subsequent  to  the  as- 
signment: Myers  v.  South  Feather  Water  Co..,  10  Cal.  579. 

Now,  while  the  plaintiff  was  not  released,  as  we  have  seen, 
from  the  burden  of  the  contract  by  the  assignment  of  it,  yet 
when  the  defendant  took  the  right  to  purchase  the  fruit,  which 
was  the  benefit  of  the  contract,  it  also  assumed  the  burden  of 
paying  for  the  fruit,  in  accordance  with  the  following  principle 
of  section  1589  of  the  Civil  Code:  "  A  voluntary  acceptance  of 
the  benefit  of  a  transaction  is  equivalent  to  a  consent  to  all  the 
obligations  arising  from  it,  so  far  as  the  facts  are  known,  or 
ought  to  be  known,  to  the  person  accepting." 

The  obligation  thus  assumed  was  apparent  on  the  face  of 
the  contract.  We  therefore  think  it  plain  that,  as  the  plain- 
tiff, as  assignor,  was  still  bound  to  Blackwood  to  pay  the  price 
stipulated  in  the  contract,  notwithstanding  the  assignment, 
and  as  the  defendant,  as  assignee,  assumed  such  obligation, 
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the  plaintiff,  as  between  it  and  the  defendant,  stood  in  the 
nature  of  a  surety  for  the  latter  for  the  performance  of  the  obli- 
gation. If  this  be  correct,  it  then  follows  that,  from  the  as- 
signment, an  implied  contract  arose  between  the  plaintiff  and 
defendant,  whereby  the  latter  became  bound  to  the  former  to 
receive  and  pay  for  the  apricots  according  to  the  terms  of  the 
original  contract. 

This  is,  we  think,  the  proper  construction  of  section  1457  of 
the  Civil  Code,  under  which  the  assignment  of  the  non-nego- 
tiable contract  in  question  was  made.  Although  the  liability 
of  an  assignee  to  his  assignor  under  that  section  has  never 
been  determined  by  this  court,  still  we  are  fortified  in  our 
conclusion  by  the  analogous  doctrine  prevailing  in  the  state 
of  Ohio,  where  a  similar  liability  arises  upon  the  transfer  of 
shares  of  the  capital  stock  of  a  corporation.  There,  as  in  this 
state,  the  transferrer  of  shares  by  constitutional  and  statutory 
provisions  continues  liable  to  the  creditors  of  the  corporation 
who  became  such  while  the  transferrer  held  the  shares.  And 
in  the  recent  case  of  Harpold  v.  Stobart,  46  Ohio  St.  397, 
15  Am.  St.  Rep.  618,  the  supreme  court  of  the  state, stated 
the  doctrine  under  such  provisions  thus:  "In  construing  these 
provisions,  the  holdings  in  this  state  are  to  the  effect  that  the 
individual  liability  of  stockholders  attaches  in  favor  of  credi. 
tors  at  the  time  the  debt  is  contracted  or  the  liability  incurred 
by  the  corporation,  and  that  such  liability  is  not  discharged 
by  the  subsequent  assignment  or  transfer  of  the  stock,  but  the 
successive  assignees  impliedly  undertake  to  indemnify  or  dis- 
charge the  assignor  from  the  liability  which  attached  to  him 
while  he  held  the  stock."  See  also  2  Morawetz  on  Private 
Corporations,  sees.  879,  888. 

This  doctrine,  it  seems  to  us,  is  just  and  reasonable,  because, 
if  the  transferee  should  be  insolvent,  the  creditors  of  the  cor- 
poration whose  claims  attached  while  the  transferrer  held  the 
shares  would  not  be  affected  by  the  transfer;  while,  on  the 
other  hand,  if  the  transferrer,  after  the  transfer,  pays  his  pro- 
portion of  any  indebtedness  of  the  corporation  that  he  was 
liable  for,  such  payment  certainly  adds  that  much  to  the  value 
of  the  stock  he  transferred,  and  the  transferee  should  reim- 
burse him  for  the  outlay.  This  last  consideration  would  not 
apply  in  Ohio  with  the  same  force  as  in  this  state;  for  it  ap- 
pears in  Harpold  v.  Stohart,  46  Ohio  St.  397,  15  Am.  St.  Rep. 
618,  that  the  liability  of  stockholders  "  is  not  a  primary  fund 
or  resource  for  the  payment  of  the  debts  of  the  company,  but 
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is  collateral  to  the  principal  obligation  which  rests  on  the  cor- 
poration, and  is  to  be  resorted  to  only  in  case  of  the  insolvency 
of  the  corporation,  or  where  payment  can  not  be  enforced  by 
ordinary  process."  But  in  this  state  such  liability  is  a  pri- 
mary fund  or  resource  to  which  creditors  of  a  corporation  may 
resort,  regardless  of  the  solvency  of  the  corporation:  Morrow  v. 
Superior  Court,  64  Cal.  383;  Mitchell  v.  Beckman,  64  Cal.  117. 

It  is  clear  that  a  breach  of  the  implied  contract  thus  created 
between  the  parties  here  was  made  when  the  defendant  re- 
fused to  accept  and  pay  for  the  crop  of  1884;  and  the  plaintiff, 
upon  the  breach  being  so  made,  having  stepped  in  and  re- 
ceived and  paid  for  the  crop  pursuant  to  the  original  contract, 
as  it  was  obliged  to  do,  thereby  acquired  the  right  to  recover, 
as  damages,  from  the  defendant,  the  difference  between  the 
price  paid  under  the  contract  to  Blackwood,  and  that  realized 
from  the  sale  of  the  fruit  in  open  market  at  current  rates. 

As  the  solution  of  this  question  is  decisive  of  this  appeal,  we 
do  not  deem  it  necessary  to  discuss  the  other  points  made  by  the 
appellant,  but  will  add  that  we  discover  no  error  in  the  record. 

Judgment  affirmed.  

CoNTBAOT,  AssiGNABiLmr  o».  —  A  Contract  by  which  the  owner  of  a  rine* 
yard  is  given  the  privilege  of  selling  all  the  grapes  he  may  grow  for  a  period 
of  ten  years,  from  vines  in  a  certain  vineyard,  may  be  assigned  by  the  vine- 
yardist:  La  Rue  v.  OroLzlwjer,  84  Cal.  281,  18  Am.  St.  Kep.  179,  in  which 
ease  are  construed  sections  1457  and  1459  of  the  Civil  Code  of  California. 


Perkins  v.  "Wakeham. 

[86  California,  680.] 

JuRiSBicnoK  —  Dbcreb  Detekminino  Conflictino  Claims  of  Titi-b.  — 
Decrbb  against  Non-resident  Defendant,  based  upon  service  of  pro- 
cess by  publication,  in  an  action  to  determine  conflicting  claims  to  real 
property  situated  within  this  state,  is  valid.  The  state  has  power  to 
provide  for  the  determination  of  such  claims,  and  to  authorize  the  ser- 
vice of  process  on  non-resident  defendants  by  the  publication  thereof. 

Dbcrees  Quieting  Title,  while  not  strictly  in  rem,  partake  of  the  nature 
of  judgments  in  rem,  and  may,  therefore,  be  supported  by  the  service 
of  process  on  a  non-resident  defendant  by  publication. 

Jurisdiction.  —  Service  of  Summons  on  Non-resident  Defendants  in 
an  action  to  determine  conflicting  claims  of  title  to  real  estate  is  as 
effectively  authorized  by  a  general  statute  applicable  to  all  classes  of 
actions  as  by  a  statute  relating  only  to  actions  of  the  class  in  question. 

WelUy  Guthrie^  and  Lee,  for  the  appellant 

Victor  Montgomery  and  J.  W.  Towner,  for  the  respondents. 
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Paterson,  J.  The  appeal  from  the  order  denying  the  mo- 
tion for  a  new  trial,  bo  far  as  it  affects  the  respondent  town  of 
Santa  Ana,  must  be  dismissed. 

The  notice  of  intention  to  move  for  a  new  triai  was  not 
served  on  said  respondent.  There  was  an  attempt  to  serve 
the  statement,  but  the  attorney  upon  whom  it  was  served  had 
no  authority  to  accept  service,  which  fact  was  known  to  appel- 
lant at  the  time  of  service. 

The  motion  of  respondent  the  town  of  Santa  Ana  to  dismiss 
the  appeal  from  the  order  denying  a  new  trial  is  granted,  and 
said  appeal,  in  so  far  as  it  affects  said  respondent,  is  dismissed. 
A  motion  was  made  on  various  grounds,  also,  to  dismiss  the 
appeal  from  the  judgment,  but  as  the  findings  support  the 
judgment,  and  no  error  appears  on  the  face  of  the  roll,  we  deem 
it  best  not  to  pass  on  the  motion  to  dismiss,  but  to  affirm  the 
judgment. 

The  court  found  that  in  a  former  action  brought  by  Wake- 
ham  against  Perkins  and  others,  to  determine  all  adverse 
claims  to  the  property  described  in  the  complaint  herein,  judg- 
ment was  entered  in  favor  of  said  Wakeham,  defendant  herein, 
adjudging  him  to  be  the  owner  of  the  property. 

It  is  claimed  by  appellant  that  the  decree  in  the  former  ac- 
tion to  quiet  title  is  in  personam,  and  not  in  rem,  and  that  as 
the  service  of  summons  was  by  publication,  while  he  was  ab- 
sent from  the  state,  and  as  he  did  not  answer  or  appear,  the 
judgment  is  void. 

If  it  be  true  that  a  state  has  no  power  by  statute  to  provide 
for  the  determination  of  adverse  claims  to  real  estate  lying 
within  its  limits,  as  against  non-resident  claimants,  who  can 
be  brought  into  court  only  by  publication,  —  if  the  state  in  her 
sovereignty  is  impotent  to  protect  the  title  of  citizens  to  her 
soil  against  the  asserted  claims  of  non-residents  who  will  not 
voluntarily  submit  their  claims  to  her  courts  for  adjudica- 
tion,—  great  evil  must  result.  Certainty  and  security  in  the 
titles  of  real  estate,  and  convenient  and  effective  procedure 
for  the  determination  of  individual  rights  in  such  property, 
are  essential  to  the  prosperity  of  the  community.  If  those 
who  cannot  be  reached  by  the  process  of  the  courts  may  as- 
sert adverse  claims  to  real  estate,  and  hold  unlawful  clouds 
over  the  title  of  the  owner,  every  homestead  and  lot  in  the 
state  may  have  a  cloud  cast  upon  it  for  all  time. 

We  do  not  think  that  a  sovereign  state  is  so  limited  in  its 
power.     The  state  is  paramount  in  power  over  all  things  real 
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within  its  territorial  boundaries,  excej^t  so  far  as  its  authority 
is  limited  by  the  constitution  and  laws  of  the  United  States; 
and  the  courts  of  the  state,  acting  within  that  limitation,  have, 
and  may,  exercise  all  the  jurisdiction  over  all  persons  and 
things  which  the  constitution  and  laws  of  the  state  confer  upon 
them.  The  manner  of  obtaining  such  jurisdiction,  and  the 
procedure  for  its  exercise,  are  matters  of  state  legislation. 

The  legislature  of  this  state  has  provided  that  "  an  action 
may  be  brought  by  any  person  against  another  who  claims  an 
estate  or  interest  in  real  property  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim":  Code  Civ.  Proc, 
sec.  738.  It  has  also  provided:  "Where  the  person  on  whom 
the  service  is  to  be  made  resides  out  of  the  state,  or  has  de- 
parted from  the  state,  or  cannot,  after  due  diligence,  be  found 
within  the  state,  or  conceals  himself  to  avoid  the  service  of 
summons,  or  is  a  foreign  corporation  having  no  managing  or 
business  agent,  cashier,  or  secretary  within  the  state,  and  the 
fact  appears  by  affidavit,  to  the  satisfaction  of  the  court,  or  a 
judge  thereof,  and  it  also  appears,  by  such  affidavit,  or  by  the 
verified  complaint  on  file,  that  a  cause  of  action  exists  against 
the  defendant  in  respect  to  whom  the  service  is  to  be  made, 
or  that  he  is  a  necessary  or  proper  party  to  the  action,  such 
court  or  judge  may  make  an  order  that  the  service  be  made 
by  the  publication  of  the  summons.  The  order  must  direct 
the  publication  to  be  made  in  a  newspaper,  to  be  designated, 
as  most  likely  to  give  notice  to  the  person  to  be  served,  and 
for  such  length  of  time  as  may  be  deemed  reasonable,  at  least 
once  a  week;  but  publication  against  a  defendant  residing  out 
of  the  state,  or  absent  therefrom,  must  not  be  less  than  two 
months":  Code  Civ.  Proc.  sees.  412,  413. 

Unless  the  method  of  giving  notice  above  prescribed  is  un- 
reasonable, or  is  in  conflict  with  some  provision  of  the  consti- 
tution or  principle  of  natural  justice,  it  cannot  be  held  invalid. 
In  determining  the  question  of  its  validity,  the  nature  of  the  ac- 
tion and  the  effect  of  the  judgment  must  be  considered.  While 
it  is  true,  as  a  general  proposition,  that  an  action  to  quiet  title 
is  an  action  in  equity  which  acts  upon  the  person,  it  is  also 
true  that  the  state  has  power  to  regulate  the  tenure  of  immov- 
able property  within  its  limits,  the  conditions  of  its  ownership, 
and  the  modes  of  establishing  the  same,  whether  the  owner  be 
citizen  or  stranger:  United  States  v.  Fox,  94  U.  S.  315.  While 
a  decree  quieting  title  is  not  in  rem,  strictly  speaking,  it  fixes 
and  settles  the  title  to  real  estate,  and  to  that  extent  certainly 
partakes  of  the  nature  of  a  judgment  in  rem. 
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But  it  IS  not  necessary,  in  support  of  a  judgment  in  such  an 
action,  where  service  has  been  had  by  publication,  to  deter- 
mine the  question  whether  it  is  a  judgment  in  personam  or  one 
in  rem.  This  precise  point  has  recently  been  decided  by  the 
supreme  court  of  the  United  States.  Mr.  Justice  Brewer, 
speaking  for  the  court,  said:  ''The  question  is,  not  what  a 
court  of  equity,  by  virtue  of  its  general  powers,  and  in  the  ab- 
sence of  a  statute,  might  do,  but  it  is,  What  jurisdiction  has 
a  state  over  titles  to  real  estates  within  its  limits?  and  what 
jurisdiction  may  it  give,  by  statute,  to  its  own  courts  to  deter- 
mine the  validity  and  extent  of  the  claims  of  non-residents  to 
such  real  estate?":  Amdt  v.  Griggs,  134  U.  S.  320.  There 
the  power  of  the  state  to  quiet  title  as  against  non-residents, 
by  constructive  service,  is  upheld,  and  the  cases  upon  which 
appellant  herein  chiefly  relies  are  fully  considered  and  elabo- 
rately reviewed. 

In  that  case,  it  is  true,  the  statute  of  the  state  of  Nebraska, 
which  was  under  consideration,  expressly  provided  for  service 
by  publication  "in  actions  which  relate  to,  or  the  subject  of 
which  is,  real  or  personal  property  in  this  state,  where  any 
defendant  has  or  claims  a  lien  or  interest,  actual  or  contin- 
gent, therein,  or  the  relief  demanded  consists  wholly  or  par- 
tially in  excluding  him  from  any  interest  therein,  and  such 
jdefendant  is  a  non-resident  of  the  state  or  foreign  corpora- 
■tion  ";  but  the  authority  conferred  by  the  legislature  of  this 
.state,  in  section  412  of  the  Code  of  Civil  Procedure,  is  as  great 
as  that  given  by  the  Nebraska  statute.  While  our  statute  is 
general,  and  in  terms  applies  to  all  actions,  it  is  not  invalid 
because  it  includes  in  its  provisions  proceedings  purely  in  per- 
sonam. 

If  the  judgment  in  the  action  of  Wakeham  is  valid  and 
binding, —  and  we  hold  that  it  is, —  other  questions  raised  by 
appellant  need  not  be  noticed. 

The  judgment  and  order  are  aflBrmed. 


Action  to  Quiet  Title  —  Servicb  by  Publication.  —  A  decree  to  quiet 
title  to  realty  and  remove  clouds  from  the  same  may  be  rendered  apon  ser- 
vice of  summons  by  publication  upon  the  defendant:  flasig  v.  Lower,  120  Ind. 
239;  Bancroft  v.  Conant,  64  N.  H.  151;  Ditlon  v.  ffeller,  39  Kan,  599;  Hahn 
V.  Kelly,  34  Cal.  391;  94  Am.  Dec.  742,  and  note  762-770.  Compare  Adams 
V.  Cmolea,  95  Mo.  501;  6  Am.  St.  Rep.  74. 

With  respect  to  the  jurisdiction  of  courts  over  property  within  the  state, 
acquired  by  service  of  process  by  publication,  see  Young  v.  Upshur,  42  La. 
Ann.  362;  post,  p.  000,  and  note. 
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Huntley  v.  Holt. 

[59  Connecticut.  102.] 

Judgments  —  Rit3  J0dioata.  —  The  estoppel  of  a  former  Jiidgment  extends 
to  every  material  matter  withia  the  issues  which  was  expressly  litigated 
and  determined,  and  also  to  those  matters  which,  although  not  expressly 
determined,  are  comprehended  and  involved  in  the  things  expressly 
stated  and  determined,  whether  or  not  they  were  expressly  litigated  and 
considered.  It  is  not  necessary  to  the  conclusiveness  of  a  former  judg- 
ment that  issue  should  have  been  taken  upon  the  precise  point  contro- 
verted in  the  second  action.  Whatever  is  necessarily  implied  ia  the 
former  decision  is,  for  the  purposes  of  the  estoppel,  deemed  to  have  been 
actually  decided. 

Judgments  —  Res  Judicata.  —  The  only  matter  essential  to  making  a  former 
judgment  on  the  merits  conclusive  between  the  parties  is,  that  the  ques- 
tion to  be  determined  in  the  second  action  is  the  same  question  judicially 
settled  in  the  first.  A  judgment  ia  conclusive  not  only  as  to  the  subject- 
matter  in  the  suit,  but  as  to  all  other  suits  which,  though  concerning 
other  subject-matter,  involve  the  same  question  in  controversy.  Accord- 
ingly, the  record  of  a  finding  of  indebtedness  in  favor  of  a  party  to  one 
suit  is  admissible  and  conclusive  in  a  subsequent  suit  brought  by  his  as* 
signee  to  recover  the  same  debt  from  the  same  judgment  debtor. 

Praotiok. — Iqnoranck  of  Cause  op  Abatement  will  never  justify  the 
filing  of  a  plea  in  abatement  after  the  time  limited  has  expired. 

W.  B.  Stoddard,  and  S.  C.  Loomia,  for  the  appellant. 

J.  W.  Allingj  for  the  appellee. 

Andrews,  C.  J.  The  appeal  in  this  case  presents  two  ques- 
tions; one  in  respect  to  a  plea  in  abatement,  the  other  in  re- 
spect to  the  admission  of  evidence.  The  complaint  was 
returnable,  and  was  returned  to  the  superior  court  in  New 
Haven  County  on  the  first  Tuesday  of  March,  1888,  at  which 
time  the  parties  respectively  appeared.  On  the  third  day  of 
March,  1890,  and  after  the  case  had  been  regularly  assigned 
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for  trial,  the  defendant  filed  with  the  clerk,  but  without  leave 
of  the  court,  a  plea  in  abatement  for  causes  which  in  fact  ex- 
isted at  the  time  the  suit  was  brought,  but  of  which  the  de- 
fendant was  ignorant  until  that  day.  At  the  opening  of  the 
trial,  the  plaintiflf  moved  the  court  that  the  plea  in  abatement 
be  stricken  from  the  files  of  the  case.  The  court  allowed  the 
motion.     This  is  alleged  as  error. 

The  first  section  of  rule  19  of  the  general  rules  of  practice 
(Practice  Act,  p.  261)  is,  that  "all  pleas  in  abatement  in 
the  superior  court  must  be  filed  on  or  before  the  opening  of 
the  court  on  the  day  following  the  return  day  of  the  writ." 
The  rule  was  intended  to  be  exclusive.  Ignorance  of  a  cause 
of  abatement  will  never  justify  the  filing  a  plea  after  the  time 
limited:  James  v.  Morgan,  36  Conn.  348. 

On  the  trial  of  the  case,  for  the  purpose  of  proving  the 
indebtedness  claimed  in  the  complaint  and  specifically  men- 
tioned in  the  bill  of  particulars,  the  plaintiff"  offered  in  evi- 
dence the  record  of  a  case  entitled  Huntley  v.  Holty  tried  in  the 
superior  court  for  New  Haven  County  at  its  October  session, 
1839.  To  the  admission  of  this  record  the  defendant  ob- 
jected, but  the  court  admitted  it.  This  is  the  other  alleged 
error. 

The  case  of  Huntley  v.  Holt  was  a  complaint  brought  by 
Huntley,  the  present  plaintiff",  alleging  precisely  the  same  in- 
debtedness that  is  alleged  in  the  present  complaint,  and  pray- 
ing for  the  foreclosure  of  a  builder's  lien  upon  certain  lands 
to  secure  the  payment  thereof.  It  made  Alfred  Holt,  the 
present  defendant,  and  Mary  Holt,  his  wife,  defendants,  and 
averred  that  they  were  both  liable  for  the  debt,  and  that  while 
Mary  Holt  was  the  owner  upon  the  record  of  the  lands  sought 
to  be  foreclosed,  yet  that  Alfred  Holt  had  an  interest  therein 
which  might  be  foreclosed  also.  After  that  case  had  been 
pending  in  court  for  some  time,  Halstead,  Harmount,  &  Co.,  a 
copartnership  consisting  of  Andrew  C.  Halstead,  A.  J.  Har- 
mount, George  P.  Dunham,  and  Merrill  Loomis,  all  of  New 
Haven,  were,  upon  motion  of  the  defendants,  made  parties^ 
plaintiff  thereto.  It  appeared  that  this  copartnership  was  the 
assignee  of  nearly  the  whole  of  the  indebtedness  named  in  that 
complaint,  as  security  for  a  larger  sum  due  them  from  Hunt- 
ley, and  upon  which  Huntley  still  continued  liable  to  them. 
In  that  action  Alfred  Holt  made  a  separate  defense,  denying 
that  he  was  indebted  to  the  plaintiffs  therein,  either  alone 
or  jointly  with  his  wife.     Issue  was  joined  on  that  defense^ 


May,  1890.]  Huntley  v.  Holt.  78 

it  was  fully  tried,  and  the  court  found  that  he  was  indebted 
on  account  of  the  Dixwell  Avenue  house  the  sum  of  $907.39, 
and  on  account  of  the  Gibbs  Street  house  the  sum  of  $939.56; 
and  such  finding  was  made  a  part  of  the  judgment  file.  On 
other  issues  made  in  that  case,  it  was  found  that  Mary  Holt 
was  not  liable  in  any  way  for  the  indebtedness,  and  it  was 
also  found  that  Alfred  Holt  had  no  interest  in  the  land  on 
which  the  houses  were  built  that  could  be  foreclosed.  The 
complaint  was  thereupon  dismissed.  Upon  the  present  trial, 
on  evidence  dehors  the  record,  the  court  found  that  on  the  trial 
of  the  former  case  the  question  of  the  performance  by  the 
plaintifi'  of  the  contract  was  the  matter  on  which  most  of  the 
evidence  on  that  trial  was  taken,  and  that  it  was  argued  by 
counsel  on  both  sides. 

We  think  there  was  no  error  in  admitting  that  record.  "  The 
general  rule  is  well  settled  that  the  estoppel  of  a  fornjer 
judgment  extends  to  every  material  matter  within  the  issues 
which  was  expressly  litigated  and  determined,  and  also  to 
those  matters  which,  although  not  expressly  determined,  are 
comprehended  and  involved  in  the  things  expressly  stated 
and  decided,  whether  they  were  or  were  not  expressly  litigated 
or  considered.  It  is  not  necessary  to  the  conclusiveness  of  a 
former  judgment  that  issues  should  have  been  taken  upon  the 
precise  point  controverted  in  the  second  action.  Whatever  is 
necessarily  implied  in  the  former  decision  is,  for  the  purpose 
of  the  estoppel,  deemed  to  have  been  actually  decided  ":  Prai/ 
V.  Hegeman^  98  N.  Y.  358.  See  also  Campbell  Printing  Press 
Co.  v.Walkerf  114  N.  Y.  7.  "The  only  matter  essential  to 
making  a  former  judgment  on  the  merits  conclusive  between 
the  parties  is,  that  the  question  to  be  determined  in  the  second 
action  is  the  same  question  judicially  settled  in  the  first.  A 
judgment  is  conclusive  not  only  as  to  the  subject-matter  in  the 
suit,  but  as  to  all  other  suits  which,  though  concerning  other 
subject-matters,  involve  the  same  question  of  controversy": 
Freeman  on  judgments,  sec.  253.  See  also  Aurora  City  v. 
West,  7  Wall.  82;  Gardner  v.  Buckbee,  3  Cow.  120;  15  Am. 
Dec.  256;  Collins  v.  Bennett,  46  N.  Y.  490;  Babcock  v.  Camp, 
12  Ohio  St.  11. 

It  is  found  that  Halstead,  Har mount,  &  Co.  are  now  the 
assignees  of  the  whole  debt  owed  by  Alfred  Holt  to  Huntley ; 
that  is,  the  whole  of  the  debt  for  which  this  suit  is  brought. 
The  suit  might  have  been  prosecuted  in  his  name  for  their 
benefit:  Saugatuck  Bridge  Co.  v.  Town  of  Westport,  39  Conn. 
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337.  But  whether  prosecuted  in  their  own  name  or  in  Hunt- 
ley's name,  they  are  the  real  parties  in  interest  as  plaintiffs. 
Comparing,  then,  the  present  suit  with  the  issue  formed  in  the 
prior  one  on  the  separate  defense  pleaded  by  Alfred  Holt,  it 
appears  that  the  parties  plaintiff  are  identical  in  legal  right. 
The  defendant  is  the  same,  and  the  subject-matter  is  the  very 
same  that  was  then  tried  and  decided;  so  that  this  case  is 
brought  within  the  strictest  definition  of  an  estoppel  by  a  for- 
mer judgment, —  identity  of  parties  and  identity  of  the  cause 
of  action:  Supples  v.  Cannon,  44  Conn.  424;  Munson  v.  Mun- 
Bon,  30  Conn.  433;  Hungerford's  Appeal,  41  Conn.  322. 

*'  It  is  an  established  rule  in  the  administration  of  justice 
that  all  controversies  between  parties,  once  litigated  and  fully 
and  impartially  determined,  shall  cease;  and  to  that  end  no 
fact  involved  in  such  litigated  controversy,  shown  by  the  rec- 
ord to  have  been  material  to  its  determination  and  to  have 
been  put  in  issue  and  decided,  whether  the  proceeding  was  at 
law  or  in  equity,  shall  again  be  litigated  between  the  same 
parties":  Butler,  J.,  in  Munson  v.  Munson,  30  Conn.  433. 

There  is  no  error  in  the  judgment  appealed  from. 

Rbs  Judicata. — A  judgment  rendered  npon  the  merits  is  co-extensive 
with  the  issues  upon  which  it  is  founded,  and  conclusive  between  the  parties 
thereto,  not  only  as  to  matters  actually  litigated,  but  as  to  every  other  matter 
directly  at  issue  by  the  pleadings  which  the  defeated  party  might  have  liti- 
gated: Lorlllard  v.  Clyde,  122  N.  Y.  41;  19  Am.  St.  Rep.  470;  note  to  Gould 
y.  Stemburg,  15  Am.  St.  Rep.  142;  Windett  v.  Life  Im.  Co.,  130  III.  622;  Mc- 
Cullough  V.  Dashiell,  85  Va.  37;  Perry  v.  Mills,  76  Iowa,  622;  Lamb  v.  McCon- 
key,  76  Iowa,  47;  Oreen  v.  Sanborn,  150  Mass.  454;  Thompson  v.  Lester,  75 
Tex.  521.  But  a  judgment  does  not  operate  as  an  estoppel  with  respect  to 
matters  not  determined  therein,  and  which  could  not  have  been  properly 
litigated  under  the  issues:  Munson  v.  Bowen,  80  Cal.  572;  Ryan  r.  Martin, 
104  N.  0.  176;  Louisville  etc  B'y  Co.  ▼.  Cauley,  119  Ind.  142. 


Haussman  v.  Burnham. 

[69  CONNBCnCOT,  117.1 

HirsBAi7D  AND  WiFK  —  CoNVETAKCES  BETWEEN. — Husband  and  wife  may, 
during  coverture,  make  contracts  for  the  conveyances  of  property  be- 
tween themselves  which  are  valid  in  equity;  and  although  they  will  be 
examined  with  great  care,  they  will  always  be  upheld  when  found  to  con- 
tain the  essential  requisites. 

Husband  and  Wife  —  Conveyances  between  —  Consideration.  —  A 
promise  by  a  married  woman  to  reconvey  certain  property  to  her  hus- 
band upon  his  request,  in  consideration  of  his  conveyance  of  the  same  to 
her  through  a  third  person,  and  reserving  to  the  husband  a  life  use 
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therein,  is  based  npon  a  ralnable  and  adequate  consideration,  and  fa  en« 
forceable  in  equity. 

Husband  and  Wikb  —  Oonvbyance3  between.  —  A  contract  of  a  married 
woman  with  her  husband,  for  the  benefit  of  herself  or  her  estate,  is  bind- 
ing  in  equity,  and  the  estate  affected  thereby  need  not  be  held  by  her  to 
her  sole  and  separate  use. 

Husband  and  Wife  —  Conveyances  between  —  Statute  of  Fbauds.  — 
If  a  married  woman  contracts  to  reconvey  certain  property  to  her  bus* 
band  upon  his  request,  in  consideration  of  his  conveyance  of  the  same  to 
her  through  a  trustee,  the  statute  of  frauds  does  not  apply.  Such  contract 
need  not  be  in  writing,  as  part  of  it  has  been  fully  performed  by  one  of 
the  contracting  parties,  nor  is  it  objectionable  because  not  to  be  per- 
formed within  a  year,  when  no  time  for  performance  is  stipulated. 

Husband  and  Wife  —  Conveyances  between  —  Mistake.  —  Where  a 
married  woman  agrees  to  reconvey  property  to  her  husband  upon  his 
request,  in  consideration  of  a  conveyance  of  the  same  to  her,  but  the 
husband  fails  to  join  the  wife  in  such  reconveyance,  owing  to  the  errone- 
ous advice  of  his  counsel,  equity  will  relieve  against  the  legal  mistake, 
and  order  a  reconveyance,  unless  there  are  substantial  reasons  to  the 
contrary. 

Husband  and  Wife  —  Conveyances  between  —  Waiver.  —  Where  a  wife 
agrees  to  reconvey  property  to  her  husband  npon  his  request,  in  consid. 
eration  of  his  conveyance  of  the  same  to  her,  her  subsequent  consent 
and  attempt  to  reconvey  constitute  a  waiver  of  a  former  request  to 
reconvey,  and  such  waiver  attaches  to  those  who  claim  under  or  through 
her. 

Husband  abd  Wife  —  Conveyances  between  —  Duty  of  Heirs  to  Re- 
CONVEY.  —  Where  a  wife  promises  to  reconvey  property  to  her  husband 
npon  his  request,  in  consideration  of  his  conveyance  of  the  same  to  her, 
the  liability  to  reconvey  at  any  time  npon  request  constitutes  an  equity 
which  attaches  to  it  while  in  her  hands,  and  her  heirs  take  and  hold  it 
subject  to  the  same  equity,  which  can  be  enforced  against  them  to  the 
same  extent  that  it  might  have  been  enforced  against  her  during  her 
lifetime. 

Husband  and  Wife  —  Conveyances  between — Parol  Proof  of  Con- 
sideration. —  Where  the  real  consideration  for  a  conveyance  from  hus- 
band to  wife  is  different  from  that  expressed  in  the  deed,  it  may  be 
shown  by  parol,  and  the  variance  does  not  impair  the  validity  or  change 
the  effect  of  the  conveyance. 

Husband  and  Wife  —  Conveyances  between  —  Promise  to  Reconvey. 
—  Where  a  wife  promises  to  reconvey  certain  property  to  her  husband 
npon  his  request,  in  consideration  of  a  conveyance  of  the  same  to  her, 
reserving  the  use  of  a  life  estate  in  the  property  to  him,  the  promise  to 
reconvey  is  not  inconsistent  with  the  interest  in  the  premises  reserved 
in  the  deed  to  her. 

Husband  and  Wife — Conveyances  between,  whether  Voluntary.— 
Where  a  wife  agrees  to  reconvey  property  to  her  husband  upon  his 
request,  in  consideration  of  his  conveyance  of  the  same  to  her,  such  re- 
eonveyanoe  is  not  voluntary  so  as  to  prevent  equity  from  enforcing  it, 
in  the  absence  of  proof  of  her  indebtedness,  or  that  creditors  were 
defrauded  or  prejudiced. 

Jurisdiction  —  Waiver  of  Service.  —  A  non-resident  who  voluntarily 
appears  by  counsel,  and  without  interposing  any  objection  to  the  jnria- 
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diction  of  the  conrt  pleads  to  the  merits  of  the  case,  thereby  waives  ser* 
▼ice  of  the  complaint  upon  himself. 
Husband  and  Wife  —  Conveyances  between  —  Enforcement  of  Prom* 
ISB  to  Reconvbt.  —  Where  a  married  woman  promises  to  reconvey 
property  to  her  husband  upon  hia  request,  in  consideration  of  his  coa« 
veyauce  of  the  same  to  her,  equity  will  enforce  such  promise,  although 
she  has  made  an  ineffectual  attempt  to  reconvey. 

Suit  to  correct  a  deed  and  to  compel  the  conveyance  of  cer- 
tain real  estate.  Jacob  and  Mary  Haussman  were  married 
in  the  year  1867.  Each  had  been  married  before,  and  each 
had  children  by  a  former  marriage.  On  December  11,  1885, 
Jacob,  being  in  feeble  health,  and  not  expecting  to  outlive  his 
wife,  and  intending  to  make  provision  for  her  after  his  death, 
conveyed  the  premises  in  dispute  by  quitclaim  deed  to  an 
attorney  at  law,  reserving  to  himself  the  use,  occupation,  and 
control  during  his  life.  As  part  of  the  same  transaction,  and 
on  the  same  day,  his  grantee,  by  release  deed,  conveyed  the 
land  to  Mary  Haussman.  The  consideration  expressed  in 
each  of  the  deeds  was,  "divers  good  causes  and  considera- 
tions, and  especially  one  dollar "  received  by  the  grantor. 
The  proof  showed  that  the  real  consideration  for  the  deeds  was 
a  prior  promise  made  by  Mary  to  Jacob  that  she  would  recon- 
vey the  land  to  him  whenever  he  should  request  her  to  do  so. 
In  July,  1888,  Jacob  requested  her  to  reconvey  the  land  to 
him,  and  on  the  26th  of  that  month  she  attempted  to  comply 
with  his  request,  and  made  a  release  deed  of  the  land,  which 
was  properly  executed  by  her.  This  deed  was  never  jointly 
executed  by  herself  and  her  husband,  and  was  never  exe- 
cuted by  her  husband  at  all.  Mary  died  soon  thereafter,  and 
neither  she  nor  her  husband,  at  any  time  during  her  life, 
knew  that  it  was  necessary  that  her  deed  of  release,  which 
was  made  to  an  attorney,  who  in  turn  conveyed  to  Jacob, 
should  have  been  executed  jointly  by  herself  and  her  hus- 
band. This  mistake  arose  through  relying  upon  the  errone- 
ous, advice  of  an  attorney,  who  told  them  that  the  deed  so 
executed  by  her  would  convey  her  interest  to  her  husband. 
Since  this  suit  was  instituted,  Jacob  Haussman  has  died  in- 
testate. The  controversy  is  therefore  between  his  heirs  aft 
plaintiffs  and  the  children  of  Mary  Haussman  by  a  former 
marriage  as  defendants.  There  was  no  issue  of  the  marriage- 
between  Jacob  and  Mary  Haussman.  The  case  was  reserved 
for  the  judgment  of  this  court. 

W.  F.  Henney,  for  the  plaintiffs. 

R.  Wellet  and  E.  Johnson^  for  the  defendants. 
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Phelps,  J.  The  plaintiff  claimed  in  his  complaint, — 
1.  Pecuniary  damages;  2.  A  reformation  of  the  deed  from 
Mrs.  Haussman  to  the  attorney,  so  as  to  join  Mr.  Haussman 
as  grantor  with  his  wife;  3.  The  removal  of  the  cloud  on  the 
plaintiff's  title  by  commanding  the  defendants  to  convey  to 
Mr.  Haussman  any  title  or  interest  in  the  premises  which 
they  may  have;  and  4.  Such  other  and  further  relief  as  to 
equity  may  appertain.  The  question  is,  whether  by  this  ac- 
tion there  is  a  remedy  for  those  who,  by  the  aforesaid  mis- 
take, have  been  deprived  of  an  estate  which  was  by  both 
parties  intended  for  them,  and  which  but  for  such  mistake 
they  would  have  received. 

It  is  scarcely  possible  that  the  case  could  be  made  which 
would  present  clearer  or  stronger  equities,  and  it  would  seem 
that  the  consequences  of  such  a  mistake  should  be  relieved 
against,  unless  there  are  insurmountable  obstacles  in  the  way; 
and  a  court  of  equity  should  be  astute  and  diligent  in  its  efforts 
to  prevent  such  manifest  injustice. 

The  underlying  question  in  the  case  is,  whether  the  promise 
by  Mrs.  Haussman  to  reconvey  the  property  was  valid.  That 
the  legal  and  equitable  title,  subject  to  the  reserved  life  estate 
in  Mr.  Haussman,  was  vested  in  her,  is  conceded.  Indeed, 
the  defendants  claim  and  derive  whatever  title  or  interest  they 
possess  in  the  property  through  the  deed  from  Mr.  Haussman 
to  his  wife,  which  was  made  pursuant  to  the  agreement  be- 
tween them,  a  part  of  which  was  the  promise  of  Mrs.  Hauss- 
man to  reconvey. 

That  husband  and  wife  may,  dunng  coverture,  make  con- 
tracts for  the  conveyance  of  property  between  themselves 
which  will  be  good  in  equity  has  long  been  settled,  both  in 
Great  Britain  and  here.  The  court  will  examine  them  with 
great  care,  and  when  they  are  found  to  contain  the  essential 
requisites  which  exist  in  the  case  before  us,  they  will  always 
be  upheld:  Slanning  v.  Style,  3  P.  Wms.  334;  Lucas  v.  Lucas 
1  Atk.  270;  Lady  Arundell  v.  Phipps,  10  Ves.  146;  Livingston 
V.  Livingston,  2  Johns.  Ch.  537;  Shepard  v.  Shepard,  7  Johns. 
Ch.  57;  11  Am.  Dec.  396;  Wallingsford  v.  Allen,  10  Pet.  594; 
Hinman  v.  Parkis,  33  Conn.  197,  198. 

The  consideration  for  the  promise  of  Mrs.  Haussman  was 
the  conveyance  to  her,  and  the  provision  for  her  support  se- 
cured by  it.  That  it  was  valuable  and  adequate  cannot  be 
questioned,  nor  that  it  was  made  for  the  benefit  of  herself  and 
her  estate.     It  was  reasonable  and  certain  in  its  terms,  and 
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would  not,  if  executed,  interfere  with  the  rights  of  creditors, 
and  she  might  well  have  made  the  reconveyance  in  pursuance 
of  it.  If  it  was  void  at  law,  its  validity  in  equity  cannot  now 
be  doubted:  Donovan^a  Appeal,  41  Conn.  551;  Hitchcock  v. 
Kielj/y  41  Conn.  611. 

It  is  said  the  property  was  not  her  sole  and  separate  estate, 
and  therefore  her  promise  to  reconvey  was  invalid.  This  ob- 
jection has  been  practically  disposed  of  in  what  is  said  respect- 
ing the  validity  of  the  promise.  As  the  promise  by  which 
she  obtained  the  conveyance  was  for  the  benefit  of  herself  and 
her  estate,  it  is  unimportant  whether  the  property  to  which  it 
related  was  her  sole  and  separate  estate.  The  contract  of  a 
married  woman  for  the  benefit  of  herself  or  her  estate  is  bind- 
ing in  equity,  and  the  estate  aflFected  by  it  need  not  be  held 
by  her  to  her  sole  and  separate  use:  See  authorities  last 
above  cited. 

The  statute  of  frauds  is  also  interposed  as  a  defense.  If 
this  was  a  contract  relating  to  the  sale  of  land,  and  therefore 
originally  within  the  statute,  it  was  part  of  an  agreement 
which  had  been  fully  performed  by  the  other  contracting 
party  to  it,  and  therefore  taken  from  its  operation.  It  is  not 
objectionable  for  the  reason  that  the  promise  was  not  to  be 
performed  within  a  year.  No  time  for  performance  was  stipu- 
lated, and  it  might  have  been  made  at  any  time.  That  stat- 
ute has  no  application  to  this  case:  Hay  den  v.  Denslow,  27 
Conn.  341;  1  Rev.  Swift's  Dig.  255,  and  cases  cited. 

It  is  claimed  that  the  mistake  was  one  of  law,  and  not  of 
fact,  and  that  therefore  a  court  of  equity  can  give  no  relief. 
This  has  been  considered  the  general  rule  on  the  subject;  but 
in  Stedwell  v.  Anderson,  21  Conn.  144,  the  court  say  that  it  is 
not  of  universal  or  unqualified  application.  And  in  Patterson 
V.  Bloomer,  35  Conn.  64,  95  Am.  Dec.  218,  a  case  where  the 
parties  were  mistaken  as  to  the  legal  effect  of  a  chattel  mort- 
gage under  which  possession  was  not  retained  by  the  vendee, 
and  where  a  specific  performance  of  the  contract  was  asked, 
Butler,  J.,  giving  the  opinion  of  the  court,  says:  "  The  parties 
were  mistaken.  Such  a  mortgage  would  be  worthless,  unless 
possession  was  retained  by  the  vendee.  It  is  too  clear  for 
doubt  that  the  respondent  never  would  have  entered  into 
that  agreement  but  for  the  mistaken  supposition  that  in  the 
execution  of  it  he  was  to  have  the  protection  of  a  valid 
mortgage.  It  is  equally  clear  that  such  a  mistake  is  a  most 
material  one,  and  that  it  was  the  right  and  duty  of  the  re- 
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Bpondent  to  refuse  to  exectite  the  agreement  on  discovering  it, 
and  it  would  be  grossly  inequitable  and  unjust  to  compel  him 
to  perform  it." 

The  analogy  between  that  case  and  this  is  very  striking, 
and  the  principle  which  the  court  there  applied  seems  directly 
applicable  to  the  facts  here. 

It  is  said  that  the  complaint  alleges  no  request  to  reconvey; 
that  such  a  request  was  a  condition  precedent  to  the  plaintiff's 
right  to  a  reconveyance;  that  it  should  have  been  alleged, 
and  because  it  was  not,  no  evidence  to  prove  it  was  admissi- 
ble; and  that  to  the  admission  of  such  evidence  objection  was 
duly  made. 

Ordinarily,  such  an  allegation  would  be  necessary;  but  it 
appears  that  Mrs.  Haussman  was  willing,  and  attempted  to 
make,  and  supposed  she  had  made,  a  proper  conveyance.  If 
no  request  was  made,  there  was  such  an  attempted  perform- 
ance by  her,  by  acts  which,  in  their  order,  were  subsequent  to 
a  request  that  she  must  be  held  to  have  waived  it,  and  the 
waiver  will  have  the  same  operation  and  effect  against  those 
who  stand  in  her  place  as  against  herself.  The  defendants 
are  claiming  the  property  by  inheritance  from  her,  and  under 
no  other  title.  The  promise  to  reconvey  was  made  by  her, 
and  she  held  the  property  subject  to  a  request  at  any  time  to 
make  the  reconveyance.  That  liability  and  duty  constituted 
an  equity  which  attached  to  it  in  her  hands,  and  the  defend- 
ants took  and  now  hold  it  subject  to  the  same  equity,  which 
can  be  enforced  against  them  in  the  same  manner  and  to  the 
same  extent  that  it  might  have  been  against  her  if  she  were 
living. 

That  a  request  to  reconvey  was  in  fact  made  by  Mr.  Hauss- 
man is  found  by  the  court,  but  under  the  circumstances  we 
'  consider  it  entirely  immaterial. 

It  is  further  said  that  the  husband  did  not  offer  to  join  with 
his  wife  in  a  reconveyance.  This  is  true,  and  in  his  non-join- 
der consists  the  mistake  sought  to  be  relieved  against.  He 
was  willing  to  join,  and  would  have  done  so,  but  for  the  erro- 
neous legal  advice  by  his  attorney,  in  whom  he  confided,  and 
on  whose  judgment  he  was  justified  in  relying.  If  the  non- 
joinder and  the  mistake  which  occasioned  it  can  be  remedied, 
we  think  the  omission  of  the  offer  to  join  too  technical  and 
unimportant  to  be  allowed  to  prevent  the  court  from  doing 
equity  when  it  is  clearly  demanded,  and  should  be  done  un- 
less there  are  substantial  reasons  to  the  contrary. 
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It  is  also  urged  that  the  agreement  between  the  parties  con- 
tradicts, or  is  inconsistent  with,  the  deed  from  Mr.  Haussman, 
because  it  is  alleged  in  the  complaint  that  the  consideration 
was  the  promise  of  Mrs.  Haussman  to  reconvey,  whereas  in 
the  deed  it  was  stated  to  be  of  a  pecuniary  character. 

It  has  been  often  decided  by  this  court,  and  is  as  well  set- 
tled by  its  repeated  adjudications  as  any  question  can  be, 
that  when  the  real  consideration  for  a  conveyance  is  different 
from  that  expressed  in  the  deed,  it  may  be  shown  by  parol, 
and  the  variance  does  not  impair  the  validity  or  change  the 
effect  of  the  conveyance. 

The  contract,  which  was  the  consideration  for  the  deed,  was 
not  intended  to  be  reduced  to  writing  or  incorporated  in  the 
deed,  and  the  deed  was  only  given  in  pursuance  and  part  exe- 
cution of  the  contract:  Crocker  v.  Higgins,  7  Conn.  342;  Collins 
V.  Tillou,  26  Conn.  368;  68  Am.  Dec.  398;  Galpin  v.  Atwater^ 
29  Conn.  99;  ClarU  v.  Tappin,  32  Conn.  67,  68;  Pureell  ▼. 
Burns,  39  Conn.  429;  Post  v.  Oilbert,  44  Conn.  10;  Schindler  v. 
Muhlheiserj  45  Conn.  154;  Hubbard  v.  Ensign,  46  Conn.  585; 
McFarland  v.  Sikes,  54  Conn.  252;  1  Am.  St.  Rep.  111. 

It  is  said  also  that  the  agreement  to  reconvey  is  inconsistent 
with  the  life  estate  reserved  in  the  deed.  The  promise  of  Mrs. 
Haussman  to  reconvey  the  estate  was  simply  an  agreement  to 
reconvey  what  had  been  previously  conveyed  to  her.  She 
could  have  done  nothing  more,  and  it  is  obvious  that  nothing 
else  was  contemplated  or  promised,  or  understood  by  the  par- 
ties to  be  promised. 

It  is  also  said  that  it  is  inconsistent  with  the  use  and  be- 
hoof, and  the  covenant  of  non-claim,  contained  in  the  deed. 
These  are  objections  of  a  similar  character  with  the  last,  and 
like  that,  rest  on  no  substantial  foundation.  The  use  and  be- 
hoof of  the  grantee,  and  the  non-claim  by  the  grantor,  relate 
only  to  the  quantity  and  character  of  the  estate  conveyed,  and 
have  no  connection  with  or  reference  to  any  interest  in  the 
premises  which  was  reserved. 

The  further  claim  is  made  that  the  deed  from  Mrs.  Hauss- 
man was  a  voluntary  conveyance,  and  for  that  reason  a  court 
of  equity  will  not  relieve.  There  was  a  good  and  valuable 
consideration  for  the  deed  in  the  title  to  and  use  of  the  prop- 
erty she  received  from  Mr.  Haussman  under  the  agreement. 
She  does  not  appear  to  have  been  indebted,  no  creditors  were 
defrauded  or  prejudiced,  and  the  claim  that  it  was  voluntary 
is  wholly  unsupported. 
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It  is  also  insisted  that  no  judgment' can  be  rendered  against 
the  defendant  Erwin  Larens,  because  he  is  a  non-resident  of 
the  state,  and  no  service  of  the  complaint  was  made  on  him. 

He  appeared  by  counsel,  and  without  interposing  any  ob- 
jection to  the  jurisdiction  of  the  court,  pleaded  to  the  merits 
of  the  case.  He  waived  service  by  voluntarily  submitting  to 
the  jurisdiction,  and  as  the  property  involved  in  this  issue  is 
situated  in  this  state,  and  within  the  jurisdiction  of  its  courts, 
there  is  no  reason  for  this  claim:  Payne  v.  Farmers^  and  Citi' 
Zens'  Banky  29  Conn.  415. 

It  is  claimed  further  that  the  deed  by  Mrs.  Haussman  was 
void,  and  that  a  court  of  equity  has  no  power  to  give  it  vitality 
and  force.  This  may  be  so,  but  the  court  may  look  through 
the  deed  to  the  contract  back  of  it,  and  enforce  that,  provided 
it  is  valid:  Goodman  v.  Randall,  44  Conn.  321. 

Some  remarks  in  the  opinion  of  the  court,  in  the  case  of 
Dickinson  v.  Glenney,  27  Conn.  104,  on  which  the  defendants 
rely,  at  first  sight  appear  to  be  at  variance  with  that  doctrine. 
The  court  was  dealing  in  that  case  with  a  deed  which  was 
purely  voluntary,  and  wholly  without  consideration,  and  which 
failed  of  having  been  properly  executed  by  the  mere  ignorance 
of  the  parties  with  respect  to  the  necessary  legal  formalities, 
and  which  had  no  valid  contract  behind  it  which  could  have 
been  enforced.  The  parties  had  not  the  excuse  of  having  been 
misled  by  the  mistaken  judgment  of  a  legal  adviser  in  whom 
they  properly  trusted,  and  the  accident  or  mistake  consisted 
wholly  in  their  ignorance  of  the  law,  which  they  took  no  pains 
to  prevent 

Toward  the  close  of  the  opinion,  the  court,  by  Storrs,  C.  J., 
Bay,  on  page  112:  "  It  sometimes  happens  that  where  equity  is 
compelled  to  yield  to  the  absolute  requirements  of  law  re- 
straining its  eflBcacy  in  reforming  agreements,  some  other 
agreement  behind  the  defective  contract  may  exist  of  which 
equity  can  lay  hold,  and  thus  indirectly,  though  in  strict  con- 
formity with  established  principles,  afford  a  remedy  for  the 
deficiency.  A  defective  deed  is  sometimes  treated  practi- 
cally as  an  executory  contract  for  the  sale  of  lands,  and  its 
execution  is  decreed.  We  confess  that  it  seems  to  us  that 
this  proceeding  is  not  the  reformation  of  a  deficient  instru- 
ment, but  rather  belongs  to  the  branch  of  equity  jurisprudence 
which  relates  to  the  specific  performance  of  contracts,  —  to  the 
performance  of  contracts  of  which  the  defective  instrument  is 
the  evidence  or  memorandum.     In  the  present  cace  the  prin- 
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ciple  will  not  avail  the  petitioners.  If  they  resort  to  an  agree- 
ment lying  back  of  the  deed,  they  will  bring  to  light  only  a 
contract  legally  void.  For  it  is  not  to  be  denied  that  the  ex- 
ecutory agreement  of  a  married  woman  concerning  her  real 
estate,  though  assented  to  by  her  husband,  is  absolutely  a 
nullity,  —  a  proposition  which,  as  we  have  already  stated,  is 
true  of  all  the  contracts  of  married  women  other  than  those 
which  the  statute  expressly  validates." 

That  case  was  decided  prior  to  the  statute  of  1872  giving  a 
remedy  at  law  against  married  women  upon  contracts  made 
by  them  for  the  benefit  of  themselves  or  their  estates,  and  be- 
fore the  many  judicial  decisions  and  statutory  provisions  which 
have  since  greatly  enlarged  the  capacity  of  married  women 
with  respect  to  their  property  and  rights,  and  extended  their 
remedies  and  liabilities  upon  their  contracts.  This  has  neces- 
sarily carried  with  it  a  corresponding  enlargement  df  the  juris- 
diction of  courts,  both  of  law  and  equity,  with  respect  to  them 
and  their  estates.  The  reasoning  of  the  opinion  was  well 
adapted  to  the  facts  of  that  case  and  the  law  as  it  then  existed. 
But  we  think  we  may  now  well  hold,  without  modifying 
that  opinion  except  so  far  as  the  difference  in  the  facts  and 
the  changes  in  the  law  necessarily  produce  that  effect,  that 
the  defendants  are  not  equitably  entitled  to  retain  the  estate, 
and  that  such  relief  should  be  granted  as  it  is  competent  for 
a  court  of  equity  to  give. 

In  the  view  we  have  taken  of  the  case,  it  seems  entirely 
unimportant  whether  the  deed  from  Mr.  Haussman  raised  a 
trust  of  any  kind  for  the  benefit  of  himself  or  his  heirs;  and 
we  discover  nothing  in  the  conduct  of  Mrs.  Haussman,  or  in 
the  relations  of  the  parties,  which  we  think  tends  to  establish 
actual  or  constructive  fraud.  We  think  the  arm  of  equity 
is  long  enough  to  reach  the  injustice  we  are  endeavoring  to 
prevent,  and  that  it  can  be  done  without  violence  to  estab- 
lished principles. 

As  the  complaint  is  framed,  however,  and  as  the  record  now 
stands,  we  think  there  are  serious  diflBculties  in  the  way  of 
advising  the  superior  court  to  render  a  judgment  for  the  plain- 
tiff. We  do  not  see  how,  since  the  decease  of  Mr.  Haussman, 
we  can  properly  advise  that  the  deed  from  Mrs.  Haussman  to 
the  attorney  be  reformed  so  as  to  join  Mr.  Haussman  as  a 
grantor  with  his  wife,  and  permit  and  direct  him  to  execute 
the  same;  nor  that  the  alleged  cloud  be  removed  from  the 
plaintiff's  title  by  a  decree  commanding  the  defendants  to  con- 
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vey  to  Mr.  Haussman  Buch  title  or  intereat  in  the  property  m 
they  may  have. 

The  heirs  at  law  of  Mr.  Haussman  are  now  the  only  parties 
properly  entitled  to  relie£  They  have  not  since  his  death 
been  made  parties  to  the  action,  and  are  not  regularly  before 
the  court  or  legally  asking  for  relief.  It  is  true  that  the  death 
of  Mr,  Haussman  has  been  suggested  on  the  record,  and  that 
his  administrator  has  entered  to  prosecute  the  action.  We 
do  not  see  how  he  is  entitled  in  his  representative  character 
to  relief,  or  to  a  judgment  for  the  benefit  of  the  heirs.  If  it 
was  an  action  at  law  to  recover  the  possession  of  the  estate  un- 
der General  Statutes,  section  1012,  there  might  be  no  diflBculty; 
but  the  statute  is  in  express  terms  limited  to  an  action  of  dis- 
seisin, and  we  do  not  feel  justified  in  extending  it  by  analogy, 
though  the  object  sought  to  be  obtained  in  this  case  is  similar 
to  that  provided  for  in  the  statute. 

We  think  the  case  should  be  remanded  to  the  superior  court, 
where  the  plaintiflf  can  a,sk  liberty  to  file  a  supplemental  com- 
plaint showing  the  interest  of  the  heirs  of  Mr.  Haussman  in 
the  subject-matter,  and  making  them  parties,  and  by  such 
additional  averments  as  may  be  pertinent  and  proper,  demand 
for  them  appropriate  relief! 

Andrews,  C.  J.,  dissented  from  the  opinion  delivered  hj  the  majority  of 
the  court,  and  stated  as  to  the  plaintiff's  first  claim  for  relief,  namely,  that 
the  deed  from  Mary  Haussman  to  the  attorney  be  so  reformed  as  to  join 
Jacob  Haussman  as  a  grantor  therein,  that  because  of  his  death  after  th* 
institution  of  the  suit  it  was  impossible  to  grant  this  prayer,  but  that  treat* 
ing  the  case  as  though  he  was  still  living,  the  rule  ought  to  prevail  that 
where  a  deed  or  other  written  instrument  is  defective  in  some  particular  re- 
quired by  statute,  it  cannot  be  reformed;  citing  Story's  Eq.  Jnr.,  sec.  177( 
Bright  r.  Boyd,  1  Story,  478;  Hibhert  v.  Bolkaton.  3  Brown  Ch.  571;  DicBn' 
ton  V.  Olenney,  27  Conn.  104,  referred  to  at  length  in  the  foregoing  opinion. 

Judge  Andrews  said  of  the  latter  case:  "  That  case  is  conclasive  of  tho 
present  one  in  respect  to  the  first  claim  for  relief.  The  reformation  of  any 
written  contract  implies  that  the  agreement  between  the  parties  is  executed. 
It  is  the  correction  of  an  executed  agreement,  and  not  the  performance  of  an 
executory  one.  Bat  if  we  regard  the  promise  of  Mrs.  Haussman  as  an  ex- 
ecutory one  on  her  part  to  convey  her  land,  the  difficulty  is  only  increased, 
for  the  executory  contract  of  a  married  woman  to  convey  land  is  wholly  void. 
No  court  oan  give  effect  to  such  an  agreement  by  decreeing  its  fulfillment: 
Oor«  V.  Oarl,  47  Conn.  291;  Annan  v.  Merritt,  13  Conn.  478;  Dkkinaon  v. 
Olenney,  27  Conn.  104;  Martin  v.  Dwelly,  6  Wend.  9;  21  Am.  Dec.  245;  Pur- 
eett  V.  Oothom,  17  Ohio,  105;  Carr  v.  Williams,  10  Ohio,  306." 

As  to  the  plaintiff 's  claim  to  recover  because  of  a  trust.  Judge  Andrews  says, 
in  effect,  that  if  it  be  granted  that  Mrs.  Haussman  was  able  notwithstanding 
her  coverture  to  make  contracts  concerning  land,  still  it  must  be  conceded 
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that  the  conveyance  to  her  by  Haussman,  on  her  promise  to  reconvey  to  him 
upon  his  request,  apparently  created  an  express  trust,  and  such  a  trust  can- 
not be  proved  by  parol:  Dean  v.  Dean,  6  Conn.  285;  Vail'a  Appeal,  37  Conn. 
198;  Todd  v.  Munson,  53  Conn.  579. 

The  plaintiffs  do  not  admit  that  such  a  trust  existed,  and  disclaim  any 
right  to  recover  because  of  such  a  trust.  They  are  estopped  by  the  deeds 
from  claiming  a  resulting  trust,  on  the  ground  that  they  were  without  actual 
consideration:  Belden  v.  Seymour,  8  Conn.  304;  21  Am.  Dec.  661;  Feeney  v. 
Howard,  79  Cal.  525;  12  Am.  St.  Rep.  162;  Graves  v.  Graves,  29  N.  H.  129; 
Philbrook  v.  Delano,  29  Me.  412. 

The  claim  ia  made  that  before  Haussman  requested  Mrs.  Haussman  to  re- 
convey  to  him  there  was  no  trust,  and  that  after  he  made  such  request  a 
trust  arose;  but  it  can  hardly  be  said  that  the  request  alone  made  Mrs. 
Haussman  a  trustee.  Such  request  did  not  change  the  character  of  her 
promise;  it  only  fixed  the  time  when  it  became  her  duty  to  perform  it;  and 
according  to  the  claim  set  up,  if  Haussman  had  never  made  any  request  for 
the  reconveyance,  or  if,  upon  such  request,  the  land  had  been  revested  in 
him,  there  never  would  have  been  any  trust.  Still,  it  is  insisted  that  be. 
cause  the  land  was  not  reconveyed  to  him  upon  request,  Mrs.  Haussman 
became  a  trustee  for  him  by  construction  of  law.  On  this  point,  the  learned 
chief  justice  said:  "  Pomeroy's  Equity  Jurisprudence,  section  155,  says:  'AH 
instances  of  constructive  trusts  may  be  referred  to  what  equity  denominatea 
fraud,  actual  or  constructive,  including  acts  or  omissions  in  violation  of 
fiduciary  obligation.'  In  another  part  of  the  same  section,  it  says  that  con- 
structive trusts  are  sometimes  called  trusts  ex  maleficio,  I  look  in  vain 
through  this  case  for  any  indication  of  fraud  or  want  of  good  faith  on  the 
part  of  Mrs.  Haussman.  On  the  contrary,  the  facts  show  that  she  made  the 
promise  to  reconvey  honestly  and  with  the  full  intention  to  perform  it.  She 
did  perform  it  so  far  as  performance  depended  on  her.  It  is  well  settled 
that  the  failure  to  perform  a  promise  honestly  made  ia  not  fraud:  Feeney  v. 
Howard,  79  Cal.  525;  12  Am.  St.  Rep.  162;  Perry  v.  McHenry,  13  111.  227j 
Wheeler  v.  Reynolds,  66  N.  Y.  234;  Levy  v.  Bi-ush,  45  N.  Y.  589;  Cowan  v. 
Wheeler,  25  Me.  269;  43  Am.  Dec.  283;  Burden  v.  Sheridan,  36  Iowa,  125; 
14  Am.  Rep.  505;  Boyd  v.  Stone,  11  Mass.  348.  No  fraud,  actual  or  con- 
stroctive,  towards  her  husband  can  be  imputed  to  Mrs.  Haussman,  for  she 
did  exactly  what  he  asked  her  to  do,  and  just  what  she  had  promised  to  do, 
so  for  as  it  was  possible  for  her  to  do  it.  That  the  deed  failed  to  have  the 
effect  they  desired  was  owing  to  the  mistake  of  Mr.  Haussman  as  much  as 
to  any  mistake  of  Mrs.  Haussman.  It  was  a  mutual  mistake,  owing  to  in- 
correct advice  as  to  the  legal  effect  of  that  deed.  It  has  been  laid  down  by 
high  authority  that  where  parties  have  been  mutually  mistaken  as  to  the 
legal  effect  of  the  transaction  into  which  they  have  entered,  equity  will  not 
interfere  to  reform  the  contract:  Eaglesjield  v.  Marquis  of  Londonderry,  L.  R. 
4  Ch.  Div.  693;  Pomeroy's  Eq.  Jur.,  sec.  846;  Wheaton  v.  Wheaton,  9  Conn. 
96.  Whether  or  not  this  is  the  law  it  is  not  necessary  to  decide.  In 
the  present  case,  the  mistake  is  as  to  a  statute  requisite,  which  on  other 
grounds  cannot  be  supplied  by  any  equitable  interference,  as  already 
shown." 

Husband  and  Wifk  —  Convey anoes  between.  —  Deeds  of  conveyance 
from  a  wife  to  her  husband:  Extended  note  to  Turner  v.  Shaw,  9  Am.  St. 
Rep.  323-326.  Contracts  and  conveyances  between  husband  and  wife:  Ex- 
tended note  to  Kantrowifz  v.  Prather,  99  Am.  Dec.  599  et  seq. ;  Mancliester 
V.  TibbeUa,  121  N.  Y.  219;  18  Am.  St  Rep.  816;  Corcoran  v.  Corcoran,  119 
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Ind.  138;  12  Am.  St.  Rep.  390,  and  note;  Manning  v.  Pippen,  86  Ala.  357; 
11  Am.  St.  Rep.  46,  and  note.  Deeds  of  separation  between  husband  and 
wife  are  valid,  when  made  during  the  arrangements  for  separation  or  there* 
after:  Baina  v.  Wheeler,  76  Tex.  390.  In  Mississippi,  all  transfers  between 
hasband  and  wife  must  be  in  writing,  to  be  valid  aa  against  third  personal 
Arnold  t.  Elkins,  67  Miss.  675. 
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[69  CONNKCnCDT,  226.] 

WlIXS  —  EVIDENOB  TO  RaisB  PRESUMPTION  OF  UnDXTE  InIXTTKNOK.  —  Oa 
the  issue  of  nndue  influence  in  the  execution  of  a  will,  exercised  over  the 
testatrix  by  a  legatee  who  was  her  confidential  agent,  all  the  facta  afifeot« 
ing  or  attending  the  relations  of  the  parties,  and  having  a  direct,  po8i« 
tive,  important  bearing  upon  the  question,  such  as  the  amount,  situation, 
and  character  of  the  property  with  which  he  was  intrusted  during  any 
and  all  portions  of  his  stewardship,  as  well  as  the  degree  of  knowledge 
which  the  testatrix  possessed  in  regard  to  the  same,  and  the  agent's  coa« 
dnct  in  imparting  information  upon  the  subject  to  her,  or  in  with* 
holding  it  from  her.  are  relevant,  important,  and  admissible. 

Wills  —  Opinion  op  Mental  Capacitt  bt  Comparison  as  Evidenok.— 
On  the  issue  of  undue  influence,  a  witness  may  give  his  conception  of 
the  testatrix's  mental  capacity  by  comparison,  and  state  that  it  is  hia 
opinion,  founded  on  observation,  that  such  mental  capacity  was  not 
greater  than  that  of  an  average  child  of  seven  or  eight  years  at  the  time 
that  the  will  was  executed. 

Jury  —  Right  to  Read  from  Law  Book  to.  —  On  the  contest  of  a  will,  conn. 
sel  has  no  right  to  read  to  the  jury,  in  his  argument,  from  a  standard  law 
work  on  wills,  as  the  reading  to  the  court  or  jury  of  scientific  books  reo< 
ognized  as  standard  authority,  when  necessary  to  an  understanding  of 
any  relevant  matter,  may  be  granted  or  denied  in  the  sound  discretion 
of  the  court. 

Wills.  —  Cafaoitt  Reqihred  op  a  Testator  to  make  his  will  valid  is,  that 
at  the  time  of  its  execution  he  be  possessed  of  sufficient  intelligenca  an4 
memory  to  fairly  and  rationally  comprehend  the  effect  of  what  he  i< 
doing,  and  the  nature  and  condition  of  his  property,  to  understand  who 
are  or  who  should  be  the  natural  objects  of  his  bounty,  and  his  relations  to 
them,  the  manner  in  which  he  wishes  to  distribute  it  among  or  withhold 
it  from  them,  and  the  scope  and  bearing  of  the  provisions  of  the  will  ha 
ia  making. 

Wills  —  Testamentary  Capacitt.  —  Mere  physical  weakness  or  disease, 
old  age,  eccentricities,  blunted  perceptions,  weakening  judgment,  fail* 
ing  memory  or  mind,  are  not  necessarily  inconsistent  with  testamentary 
capacity,  bat  evidence  of  such  facts,  or  of  any  of  them,  should  be  sub- 
mitted to  the  jury  to  aid  in  determining  whether  or  not  the  testator  had 
BufBtcient  testamentary  capacity  at  the  time  of  executing  his  wilL 

Wills  —  Presttmption  oy  Undue  Influence. — The  mere  existence  of  a 
confidentitd  relation  will  not  in  all  cases  necessarily  raise  a  presumption 
of  nndue  influence  in  the  execution  of  a  will,  especially  when  it  appears 
that  the  opportunity  of  familiar  and  secret  communication  and  inter* 
course  between  the  testator  and  the  beneficiary,  at  a  time  proximate  to 
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the  execution  of  the  will,  is  wanting;  but  when  a  legacy  is  given  to  an 
attorney,  confidential  adviser,  guardian,  or  other  person  sustaining  a  re« 
lation  of  special  confidence  to  the  testator,  or  when  the  person  who  pre- 
pares the  will  or  conducts  its  execution,  not  being  a  relative  who  would, 
in  the  absence  of  the  will,  be  an  heir,  derives  a  benefit  from  its  previa* 
ions,  such  presumption  may  arise  from  the  surrounding  circumstances 
which  would  justify  the  jury  in  finding  that  undue  influence  existed,  in 
the  absence  of  rebutting  or  explanatory  proof.  The  question  of  undue 
influence  should  be  left  for  the  jury  to  determine,  under  proper  instruo- 
tions. 
Wills — Peespmption  of  Undub  Influence.  —  When  the  person  who 
draughts  a  will  or  participates  in  procuring  its  provisions  from  the  tes- 
tator also  occupies  a  relation  of  special  confidence  toward  him,  and  would 
not  be  a  beneficiary  in  the  absence  of  the  will,  and  is  specially  benefited  by 
its  terms,  the  presumption  of  undue  influence  arises,  and  the  burden  of 
proof  is  on  him  to  show  that  the  will  was  executed  freely  and  without 
his  influence.  In  such  case,  direct  and  positive  proof  that  the  beneficiary 
took  part  in  procuring  froin  the  testator  the  terms  and  provisions  of  the 
will  is  not  required  to  raise  such  presumption;  it  may  be  inferred  from 
flurronnding  circumstances. 

C  H.  Briscoe  and  J.  P.  Andrews^  for  the  appellants. 
C  E.  Searls  and  O.  A.  Conant,  for  the  appellees. 

Fbnn,  J.  On  the  trial  of  this  appeal  to  the  jury,  the  appel- 
lees, having  offered  the  will  and  codicil,  and  having  introduced 
1;he  witnesses  thereto  upon  the  question  of  their  execution 
land  the  capacity  of  the  testatrix,  rested.  The  appellants  then 
presented  evidence,  claimed  as  tending  to  establish  the  want 
of  such  capacity,  and  undue  influence  exercised  by  one  Cush- 
man,  the  residuary  legatee,  to  which  the  appellees  replied  with 
counter-e  viden  ce. 

•Concerning  the  relations  which  existed  between  the  testa- 
trix and  Cushman,  the  finding  is  as  follows:  The  testimony 
of  the  parties  was  in  substantial  agreement  in  establishing  the 
following  facts:  In  or  about  1878,  Mr.  Heap,  husband  of  the 
testatrix,  died.  Mrs.  Heap  was  then  left  alone,  without  near 
relatives,  in  Willi m antic.  She  was,  and  for  many  years  had 
been,  the  owner  of  property,  a  part  of  which  consisted  of  real 
«state  in  Willimantic,  and  on  a  part  of  which  she  resided. 
Mr.  Cushman  had  been  a  friend  of  Mr.  Heap  during  his  last 
years,  and  soon  after  the  latter's  death  became  managing 
agent  of  Mrs.  Heap's  property.  A  power  of  attorney  was  exe- 
cuted by  her  to  him  for  the  purpose,  and  all  her  property  then 
passed  into  his  management.  From  this  time  until  Mrs. 
Heap's  death  he  remained  her  confidential  friend  and  busi- 
ness adviser,  and  continued  in  the  management  of  her  prop- 
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erty,  she  placing  great  trust  in  and  Reliance  upon  him.  Dur- 
ing the  later  years  of  Mrs.  Heap's  life  Cushman  became  an 
inmate  of  her  house,  and  there  remained,  caring  for  her  and 
her  property,  until  her  decease.  She  died  June  4,  1887,  aged 
eighty-five  years,  leaving  as  her  nearest  kin  twenty-eight 
nephews  and  nieces,  among  whom  are  the  appellants. 

In  reference  to  the  circumstances  attending  the  execution 
of  the  will  and  codicil,  the  finding  states  that  the  evidence 
was  practically  confined  to  the  testimony  of  the  attorney  who 
draughted  them,  which  it  states  as  follows:  — 

"  A  few  days  prior  to  the  execution  of  the  will,  Cushman, 
whose  employment  was  in  Hartford,  and  whom  he  well  knew, 
came  to  him,  and  requested  him  to  go  to  Willimantic  and 
draught  a  will  for  an  old  lady  there,  naming  the  testatrix. 
During  the  conversation,  Cushman  stated  that  she  had  spoken 
of  her  desire  to  make  her  will,  and  had  told  him  in  general 
what  she  proposed  to  do,  and  asked  him  who  a  suitable  man 
to  draught  it  would  be.  Cushman  knew  the  witness,  and  had 
upon  several  occasions  employed  or  consulted  him.  The  wit- 
ness testified  that  he  presumed  that  he  had  been  Cushman's 
usual  attorney.  Cushman  told  the  witness  that  he  had  sug- 
gested him  as  a  proper  man  to  draught  the  will,  and  that  Mrs. 
Heap  had  requested  him,  Cushman,  to  obtain  the  witness  for 
that  purpose.  Cushman  told  the  witness  that  Mrs.  Heap  had 
said  that  she  proposed  to  remember  certain  of  her  relations, 
and  to  make  him  a  handsome  legacy.  During  the  conversa- 
tion something  was  said  about  the  amount  of  her  estate,  and 
witness  understood  Cushman  to  reply  to  an  inquiry  from  him, 
that  it  was  about  twelve  thousand  dollars;  but  the  witness 
was  unwilling  to  say  that  the  expression  was  not  used  of  the 
amount  of  personal  estate  in  Cushman's  hands,  although  the 
witness  did  not  at  the  time  so  understand  it.  Upon  a  day 
set,  the  witness  went  to  Willimantic,  and  was  introduced  to 
Mrs.  Heap  by  Cushman.  Cushman  immediately  left  the  wit- 
ness and  Mrs.  Heap  alone  together.  They  discussed  at  length, 
and  alone,  the  provisions  of  her  will,  Mrs.  Heap  giving  him 
data  as  to  her  wishes,  and  explaining  at  length  her  reasons  for 
much  of  her  action.  The  witness  took  memoranda  as  she 
stated  what  she  desired.  He  then  draughted  the  document,  and 
read  it  carefully  over  to  her.  She  expressed  her  satisfaction. 
Thus  far  no  one  had  been  present.  At  this  point  Cushman 
was  summoned  and  asked  to  procure  two  witnesses.  He  went 
out  and  obtained  them,  and  soon  returned  with  them.     The 
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document  was  thereupon  executed,  Cushman  being  present. 
The  witness  stated  that  the  instrument  was  Mrs.  Heap's 
will,  but  did  not  at  any  time  state  anything  as  to  its  provisions. 
Neither  Cushman  nor  any  other  person  was  informed  of  the 
contents  of  the  will  until  after  its  execution  and  the  witness's 
departure.  Memoranda  for  the  codicil,  together  with  the  will, 
were  brought  to  the  witness  in  Hartford  by  Cushman,  for  him 
to  draught  the  codicil,  which  he  did,  returning  it  and  the  will  to 
Cushman.  The  witnesses  to  the  codicil  testified  that  it  was 
executed  in  Cushman's  presence,  and  that  they  were  requested 
by  him  to  act  as  witnesses.  The  witness  charged  his  ser- 
vices on  book  to  Mrs.  Heap.  Payment  of  the  bill  was  after- 
wards made  by  Cushman." 

The  estate  inventoried  $27,689.62,  of  which  $12,000  was 
real  and  the  balance  personal  estate.  By  the  provisions  of 
the  will,  the  sum  of  two  hundred  dollars  is  given  to  each  of 
twenty-five  nephews  and  nieces.  To  one  of  these  nephews  the 
additional  sum  of  one  hundred  dollars  a  year  is  given,  during 
the  life  and  conditioned  on  the  support  of  his  father,  the  brother 
of  the  testatrix,  who  died  shortly  after.  A  gold  watch  is  also 
bequeathed  to  one  Kate  Clark,  and  the  will  then  concludes  as 
follows:  "All  the  rest  of  my  property  of  every  kind  I  give  ab- 
solutely to  my  friend  E.  McCall  Cushman,  of  Hartford,  Connec- 
ticut. I  do  this  as  only  a  just  reward  for  his  faithful  care  of  all 
my  affairs  for  many  years;  for  his  constant  friendship  to  me 
personally;  and  for  my  great  esteem  for  him  and  confidence 
that  he  will  make  the  wisest  and  best  use  of  the  property  given 
him."  In  the  will  it  is  provided  that  if  any  of  the  nephews 
and  nieces  named  as  legatees  shall  have  died,  leaving  children^ 
such  children  are  to  take  the  legacy.  By  the  codicil,  this  pro- 
vision and  the  bequest  of  the  watch  are  revoked.  The  will 
is  dated  October  1,  1885,  and  the  codicil  March  16,  1886. 

The  appellants'  first  witness  was  John  L.  Richmond,  who» 
having  testified  as  to  Cushman's  management  of  Mrs.  Heap's 
affairs,  and  the  power  of  attorney  therefor  having  been  laid  in, 
was  asked  upon  direct  examination,  "Do  you  know  the  value 
of  her  property  in  1878  or  1880?"  Upon  objection  being 
made,  the  counsel  for  the  appellants  claimed  it  to  show  what 
property  Cushman  had  control  of,  adding:  "  The  object  of  this 
inquiry  is  to  show  all  the  relations  that  existed  between  this 
man  and  this  woman  from  the  time  he  came  there  and  took 
hold  of  the  property;  whether  she  was  a  woman  of  large  or 
small  means."    To  a  question  by  the  court,  the  witness  said 
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he  knew  nothing  of  the  matter  excfept  from  a  conversation 
with  Mrs.  Heap.  The  court  ruled  that  at  this  stage,  and  until 
further  reason  for  its  relevancy  appeared,  he  should  exclude 
the  question. 

During  the  trial  the  appellants  offered  in  evidence  three 
assessment  lists  made  out  and  sworn  to  by  Mr.  Cushman,  as 
the  agent  of  Mrs.  Heap,  of  her  taxable  property  for  the  years 
1883,  1885,  and  1886.     This  testimony  was  excluded. 

The  appellants  further  offered  to  lay  in  the  inventory  and 
distribution  of  the  Lord  estate,  as  tending  to  show  what  the 
amount  of  property  was  that  came  to  Mrs.  Heap  in  1866, 
either  directly  or  indirectly.  On  objection,  it  was  stated  that 
it  was  proposed  to  follow  it  up  with  proof  that  she  had  the 
same  property  in  1879,  and  it  was  claimed  as  tending  to  show 
the  amount  of  her  property  to  have  been  thirty  thousand  dol- 
lars or  upwards.  The  court  declined  to  receive  the  evidence, 
but  stated  that  if  counsel  had  evidence  as  to  her  property  at 
later  dates,  he  would  consider  and  rule  upon  the  question 
when  such  evidence  should  be  offered. 

We  cannot  well  understand  why  all  the  evidence  so  pre- 
sented should  not  have  been  received.  In  was  incumbent 
upon  the  appellants  to  show  the  existence  of  a  confidential 
relation  between  Cushman  and  the  testatrix.  To  this  extent, 
undoubtedly,  the  burden  was  upon  them;  and  they  had  as- 
sumed and  were  endeavoring  to  support  it.  The  court,  indeed, 
as  we  shall  hereafter  see,  went  further,  and  held  that  proof  of 
the  existence  of  such  relation  did  not  shift  or  raise  the  ap- 
pellants' burden,  upon  the  issue  of  undue  influence.  Clearly, 
the  facts  and  circumstances  surrounding  the  relations  be- 
tween Cushman  and  the  testatrix  had  a  direct,  positive,  and 
important  bearing  upon  this  question,  and  the  amount,  situa- 
tion, and  character  of  the  property  with  which  Cushman  was 
intrusted,  during  any  and  all  portions  of  his  stewardship,  as 
well  as  the  degree  of  knowledge  which  the  testatrix  possessed 
in  regard  to  the  same,  and  the  conduct  of  Cushman  in  im- 
parting information  upon  the  subject  to  her  or  in  withholding 
it  from  her,  were  relevant  and  important.  Evidence  upon 
these  points  would  have  disclosed  the  degree  of  confidence  re- 
posed. It  was  one  of  the  elements  by  which  it  would  be  made 
to  appear  how  far  the  provisions  of  the  will  in  his  favor  were 
reasonable,  and  in  fact,  to  use  its  own  language,  "only  a  just 
reward  for  his  faithful  care."  Without  this  element,  the  re- 
maining factors  might  be  insufficient  for  the  solution  of  the 
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problem.  We  think  the  evidence  was  admissible,  and  its  ex- 
clusion erroneous. 

During  the  trial,  a  witness  for  the  appellants  having  under- 
taken to  compare  the  mind  and  memory  of  the  testatrix,  as 
regarded  the  amount  of  property  she  was  worth  and  the  dis- 
position she  wished  to  make  of  it,  with  that  of  an  average  child 
of  seven  or  eight  years,  upon  objection  and  motion  made  to 
strike  out  that  portion  of  the  answer,  the  court  granted  the 
motion,  saying  that  the  witness  might  state  her  opinion  of  the 
strength  of  Mrs.  Heap's  memory,  or  of  the  extent  of  her 
knowledge  of  her  property,  or  the  like,  but  not  comparatively; 
which  the  witness  did.  Although  we  should  have  hardly  been 
disposed  to  grant  a  new  trial  on  this  ground  alone,  since  it 
does  not  appear  very  probable  that  any  injury  resulted  to  the 
appellants  in  consequence  of  this  ruling,  we  nevertheless  think 
that  the  witness  should  have  been  allowed  to  make  the  com- 
parison. It  may  be  correct,  as  the  appellees  claim,  that  there 
is  no  such  thing  as  an  average  child,  and  that  the  mind  and 
memory  of  a  child  is  incapable  of  perfect  measurement.  This 
is  true  of  almost  any  standard.  It  would  be  true  of  the  stan- 
dard which  the  law  prescribes  for  the  determination  of  reason- 
able care  and  prudence.  It  is  nevertheless  true  that  such  a 
comparison  carries  with  it,  to  an  ordinary  apprehension,  a 
greater  approximation  to  certainty  than  any  merely  general 
and  abstract  statement.  The  words  "  childish,"  and  "  second 
childhood,"  are  used  in  common  parlance,  and  so  used  be- 
cause they  fittingly  and  adequately  express  a  clearly  defined 
idea.  That  eminent  jurist  Judge  Seymour,  in  a  charge  to 
a  jury,  reported  in  the  appendix  to  39  Connecticut,  591, 
says  that  the  main  difficulty  in  questions  of  this  sort  arises 
from  the  want  of  a  definite  measure  of  mental  capacity;  and 
then  adds:  "  I  can  give  you  no  precise  rule,  but  I  think  it 
clear  that  if  the  prisoner's  perception  of  consequences  and 
effects  was  only  such  as  is  common  to  children  of  tender 
years,  he  ought  to  be  acquitted." 

It  is  found  that  "before  the  appellants  closed  their  case 
they  requested  the  counsel  for  the  appellees  to  produce  and 
deliver  to  them  for  their  examination  all  books  kept  by  Mr. 
Cushman,  and  containing  accounts  of  his  stewardship  with 
Mrs.  Heap,  as  her  agent.  The  counsel  for  the  appellees  de- 
clined to  do  80.  The  counsel  for  the  appellants  thereupon 
Asked  the  court  to  order  such  production.    The  court  declined 
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to  do  so.  Mr.  Cushman  was  at  the  time,  and  throughout  the 
trial,  in  court." 

We  find  no  error  in  this.  With  the  existing  statutory  pro- 
visions in  regard  to  discovery  (Acts  of  1889,  c.  22),  and  with 
the  power  of  parties  to  compel  the  attendance  of  witnesses  and 
adverse  parties  for  examination,  and  to  call  them  when,  as  in 
this  case,  present,  the  exercise  of  the  extraordinary  power  in- 
voked is  hest  intrusted  to  the  sound  discretion  of  the  trial 
court,  to  he  granted  or  withheld  as  circumstances  seem  to 
warrant;  and  there  we  prefer  to  leave  it. 

During  the  argument,  one  of  the  appellants'  counsel  claimed 
the  right  to  read,  as  a  part  of  his  argument  to  the  jury,  para- 
graph 38,  section  1,  page  509,  and  paragraph  38,  section  37, 
page  526,  of  Redfield  on  Wills;  but  upon  objection  being 
made,  the  court  declined  to  permit  him  to  do  so.  This  ruling 
is  so  clearly  in  accordance  with  the  decision  of  this  court  in 
Baldwin's  Appeal,  44  Gonn.  37,  that  it  seems  at  first  thought 
strange  that  the  question  should  again  be  raised.  We  are, 
however,  aware  that  the  later  decision  in  State  v.  Hoyt,  46 
Conn.  330,  has  been  regarded  by  some  members  of  the  profes- 
sion as  somewhat  modifying  the  doctrine  of  the  earlier  case; 
especially  since,  although  the  former  was  a  civil  and  the  lat- 
ter a  criminal  case,  yet  as  the  subject-matter  of  the  proposed 
reading  in  the  latter  belonged  exclusively  to  the  realm  of  fact, 
and  not  of  law,  it  is  perhaps  difficult  to  see  how,  on  principle 
and  in  reason,  a  distinction  can  be  drawn  between  the  two 
classes  of  cases;  and  this  has  doubtless  led  to  some  question. 
And  as  the  rule  upon  this  subject  is  one  calling  for  very  fre- 
quent application  in  the  trial  of  causes,  it  seems  most  impor- 
tant that  it  should  be  definitely  and  positively  stated,  and 
clearly  and  fully  understood.  We  will  therefore  say  that  the 
ruling  in  State  v.  Hoyt,  46  Conn.  330,  must  be  regarded  as 
confined  exclusively  to  cases  where  the  plea  of  insanity  is  in- 
terposed in  behalf  of  persons  indicted  or  informed  against;  the 
allowance  in  such  cases  forming  an  exception,  based  upon  a 
practice  which  the  majority  of  the  court  in  that  case  felt  had  so 
hardened  into  a  rule  that  they  were  not  at  liberty  to  abrogate 
it;  that  in  all  other  cases  the  decision  in  Baldwin's  Appeal, 
44  Conn.  37,  fully  applies;  and  that  facts  relevant  to  the  cause 
cannot,  except  within  the  limits  of  certain  defined  and  recog- 
nized exceptions,  be  proved  by  reading  from  published  books, 
or  given  to  the  jury  except  under  the  sanction  of  an  oath  and 
the  test  of  cross-examination;  while  the  reading  to  the  court 
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or  jury  of  such  books  of  science,  art,  or  purely  technical 
knowledge,  necessary  for  an  accurate  apprehension  of  any 
relevant  matter,  as  have  been  shown  in  evidence  to  be  recog- 
nized by  experts  as  standard  authority,  and  by  such  proof  in 
eflfect  incorporated  in  and  made  part  of  the  testimony  of  such 
witnesses,  may  be  allowed  or  refused  by  the  trial  court  in  the 
exercise  of  its  judicial  discretion.  To  this  extent  the  allow- 
ance of  such  reading  would  seem  to  fall  within  the  reason  of 
the  decision  in  Tompkins  v.  West,  56  Conn.  478. 

The  appellants  filed  twenty  written  requests  to  charge. 
These  requests  were  only  partially  complied  with.  Some  of 
those  refused  were  clearly  incorrect,  while  others  appear  to 
possess  merit.  For  the  sake  of  greater  brevity,  we  will,  how- 
ever, confine  our  further  consideration  to  two  points  in  the 
charge  as  actually  made.  On  the  question  of  testamentary 
capacity,  the  court,  in  addition  to  declaring  the  rule  correctly 
as  this  court  has  established  it,  that  the  law  merely  requires 
that  the  testator  should  be  possessed  of  sufl5cient  intelligence 
and  memory  to  fairly  and  rationally  know  and  comprehend 
the  efi'ect  of  what  he  is  doing,  and  the  nature  and  condition  of 
his  property,  to  understand  who  are  or  should  be  the  natural 
objects  of  his  bounty,  and  his  relations  to  them,  the  manner 
in  which  he  wishes  to  distribute  it  among  or  withhold  it  from 
them,  and  the  scope  and  bearing  of  the  provisions  of  the  will 
he  is  making,  further  said:  "Mere  physical  weakness  or  dis- 
ease, old  age,  eccentricities,  blunted  perceptions,  weakening 
judgment,  failing  memory  or  mind,  are  not  necessarily  incon- 
sistent with  testamentary  capacity.  One's  memory  may  be 
failing,  and  yet  his  mind  not  be  unsound.  One's  mental 
powers  may  be  weakening,  and  still  sufficient  testamentary 
capacity  remain  to  make  a  will.'* 

This  is  also  undoubtedly  true;  but  such  facts  are  admis- 
sible in  evidence  upon  the  question  of  capacity,  and  it  was 
mainly  by  the  proof  of  their  existence  that  the  appellants 
sought  to  establish  the  want  of  such  capacity.  The  court, 
therefore,  in  charging  as  it  did,  and  in  entirely  failing  to  make 
reference  in  any  portion  of  the  charge  to  the  significance  of 
such  facts  as  evidence,  would  seem  rather,  in  eflPect,  to  have 
withdrawn  them  from  under  the  eyes  of  the  jury,  and  from 
their  consideration  of  them  as  such  evidence,  and  thereby  may^ 
and  we  fear  must,  have  misled  the  jury,  to  the  injury  of  the 
appellants. 

Upon  the  question  of  undue  influence,  the  court  charged  the 
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jury  as  follows:  "If  a  paper  is  executed  with  the  requisite 
formalities  of  a  will,  and  the  person  signing  it  is  shown  to 
have  sufficient  capacity  to  make  a  will,  the  presumption  is» 
that  it  was  executed  freely  and  without  undue  or  improper 
influence,  until  the  contrary  appears,  and  the  burden  of  proof 
is  therefore  upon  the  party  alleging  undue  influence.  That 
burden,  however,  becomes  shifted  whenever  the  person  who 
draughts  the  will  or  participates  in  procuring  its  provisions 
from  the  testator  also  occupies  a  relation  of  special  confidence 
toward  the  testator,  and  at  the  same  time  is  made  specially 
benefited  by  the  terms  of  the  will.  The  reason  of  this  rule 
is,  that  his  confidential  relations  may  have  enabled  him  to  ex- 
ercise a  controlling  influence  over  the  testator  in  his  own  be- 
half in  procuring  the  provisions  of  the  will  from  the  testator. 
The  burden  is  therefore  placed  upon  him  to  show,  by  a  fair 
preponderance  of  proof,  the  fairness  of  his  own  conduct.  This 
rule  applies  only  when  the  beneficiary  or  the  confidential  person 
draughts  the  will,  or  takes  part  in  procuring  from  the  testator 
its  terms  and  provisions  for  some  one  else  to  reduce  to  writing. 
It  does  not  apply  where  the  confidential  relation  only  exists 
between  the  testator  and  the  beneficiary.  There  must  be  some 
participation  in  the  procurement  of  the  will." 

We  think  the  jury  would  have  been  fully  warranted,  from 
the  evidence  disclosed  by  the  finding  of  the  nature,  character, 
and  extent  of  the  confidential  relation  between  the  beneficiary 
and  the  testatrix,  in  the  inference  and  presumption  that  such 
beneficiary  did  take  part  in  procuring  from  the  testatrix  the 
terms  and  provisions  of  the  will,  without  direct  and  positive 
proof  of  the  fact,  and  that  their  right  to  draw  such  inference 
Bhould  have  been  stated  to  them  by  the  court.  The  mere  ex- 
istence of  a  confidential  relation  would  not,  indeed,  in  all  cases, 
and  necessarily,  raise  such  presumption,  especially  when  it 
appeared  that  the  opportunity  of  familiar  and  secret  commu- 
nication and  intercourse  between  the  testator  and  the  benefi- 
ciary, at  a  time  proximate  to  the  execution  of  the  will,  was 
wanting;  but  whenever  a  legacy  is  given  to  an  attorney,  con- 
fidential adviser,  guardian,  or  other  person  sustaining  a  rela- 
tion of  special  confidence  to  a  testator,  or  whenever  the 
individual  who  prepares  the  instrument  or  conducts  its  execu- 
tion, not  being  a  relative  who  would  in  the  absence  of  a  will 
be  an  heir,  derives  a  benefit  from  its  provisions,  in  either  in- 
stance the  surrounding  circumstances  may  be  such  that  a  pre- 
sumption, similar  in  character  in  each  case,  would  naturally 
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arise  against  the  volition  or  knowledge  of  the  testator;  and  if, 
in  this  regard,  the  rules  of  law  are  to  correspond  with  those  of 
reason,  such  presumption,  in  the  absence  of  rebutting  proof  or 
explanation,  should  justify  the  finding  of  a  jury  that  undue* 
influence  existed.  When  evidence,  therefore,  either  of  actual 
participation  in  the  procurement  of  a  will  or  of  the  existence 
of  a  confidential  relation  is  offered,  the  ordinary  presumption 
that  the  instrument  was  executed  freely,  and  without  undue  or 
improper  influence,  may  or  may  not  in  fact  have  so  given 
place  or  been  overcome  in  the  minds  of  the  jury,  that  evidence 
in  rebuttal  or  explanation  would  be  required  to  dispel  the  in- 
ference of  undue  influence.  This  can  only  be  determined  by 
the  verdict.  The  proponents  having  assumed  the  responsi- 
bility of  deciding  whether  to  offer  such  evidence,  and  the  trial 
being  closed,  the  jury  should  be  guided  to  a  careful  and  well- 
grounded  verdict  by  a  charge  from  the  court,  in  which  the 
principles  of  law  are  fitted  and  adapted  to  the  evidence  ad- 
duced. 

The  doctrine  above  stated  is  in  accordance  with  the  former 
decisions  of  this  court:  St.  Leger's  Appeal^  34  Conn.  434,  450; 
91  Am.  Dec.  735;  Drake's  Appeal,  45  Conn.  9;  and  the  lan- 
guage of  Judge  Pardee,  delivering  the  opinion  of  the  court  in 
Dale's  Appeal,  57  Conn.  143. 

There  is  error  in  the  judgment  appealed  from,  and  a  new 
trial  is  ordered.  

Presumftiok  ot  Undub  Influemob.  — In  regard  to  wills,  it  may  bo  stated 
as  a  general  rule  that  the  existence  of  a  confidential  relation  between  the 
testator  and  a  legatee,  snch  as  gnardian  and  ward,  attorney  and  client,  physi- 
cian and  patient,  or  religions  adviser  and  layman,  gives  peculiar  opportoni- 
ties  ontside  of  the  family  relation  for  nnduly  influencing  the  mind  of  a 
testator,  and  creates  a  grave  snspicion  that  snch  influence  was  exercised;  so 
that  whenever  it  appears  that  the  will  was  executed  through  the  intervene 
tion  of  one  occupying  such  favored  relation  to  his  especial  advantage,  the 
presumption  of  undue  influence  arises,  and  the  suspicion  must  be  put  to  reek 
by  evidence  adduced  to  sustain  the  validity  of  the  will  by  showing  it  to  be 
the  free  and  voluntary  act  of  the  testator. 

The  rule  is  thus  announced  in  a  late  case:  "When  confidential  relations 
exist  between  two  persons,  resulting  in  one  having  an  influence  over  the 
other,  and  a  business  transaction  takes  place  between  them  resulting  in  a 
benefit  to  the  person  holding  the  influential  position,  the  law  presumes 
everything  against  the  transaction,  and  casts  the  burden  of  proof  upon  the 
person  benefited,  to  show  that  the  confidential  relation  has  been,  as  to  that 
transaction  at  least,  sn&pended,  and  that  it  was  fairly  conducted  as  between 
strangers  ":  Ph-oni  v.  Corrigan,  47  N.  J.  Eq.  100. 

The  existence  of  confidential  relations  between  the  testator  and  le^tee  or 
devisee  excites  the  snspicion  and  jealousy  of  the  court,  and  casts  apoa  the 
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proponent  ot  the  will  the  duty  of  showing  by<>  afBrmatire  evidence  the  tes- 
tator's capacity,  volition,  and  free  agency:  Daniel  v.  Bill,  52  Ala.  430;  Moon 
V.  Spier,  80  Ala.  129;  Jonea  v.  Roberts,  37  Mo.  App.  163;  Herder  v.  Herster, 
116  Pa.  St  612;  Oay  v.  OUUlan,  92  Mo.  250;  1  Am.  St  R«p.  712.  Thns 
where  the  relation  of  guardian  and  ward  existed  at  the  time  of  the  execution 
of  a  gift  or  devise  from  one  to  the  other,  and  the  parties  were  so  situated 
with  reference  to  each  other  that  undue  influence  could  have  been  used,  the 
law  presumes  that  it  was  used,  and  the  one  seeking  to  derive  advantage  from 
the  gift  or  devise  must  rebut  the  presumption  by  competent  and  convincing 
proof:  Meek  v.  Perry,  36  Miss.  190;  Oarmn  v.  WilUama,  44  Mo.  465;  100  Am. 
Dec.  314,  and  note  324;  BudweU  v.  Swank,  84  Mo.  455,  where  a  bequest  to 
the  wife  of  the  guardian  by  the  ward  was  held  to  be  within  the  operation  of 
this  rule. 

Again,  where  a  person  makes  a  will  in  favor  of  his  priest,  or  spiritual  or 
religious  adviser,  to  the  exclusion  of  the  heirs  and  natural  objects  of  the  tes- 
tator's bounty,  the  law  presumes  undue  influence,  and  some  proof  besides 
the  making  of  the  will  is  required,  in  order  to  sustain  it:  Marx  v.  McOlynn, 
88  N.  Y.  357;  Schofield  v.  Walker,  68  Mich.  96.  So  where  a  convert  to 
spiritualism,  whose  life  was  dominated  thereby,  and  who  was  influenced  by 
the  person  through  whom  he  had  embraced  that  belief  to  become  alienated 
from  his  wife  and  child,  and  to  make  a  will  in  favor  of  his  adviser,  these 
facts  are  sufficient  to  raise  the  presumption  of  undue  influence:  Thompson  t- 
Hawks,  14  Fed.  Rep.  902.  But  where  a  testatrix,  by  will  executed  five  days 
before  her  death,  gave  the  bulk  of  her  estate  to  her  spiritual  adviser,  to  the  ex- 
clusion of  her  sisters,  but  there  was  no  direct  evidence  of  undue  influence,  and 
the  testatrix  had  formerly  expressed  an  intention  to  omit  her  sisters  from 
her  will,  it  was  decided  that  the  presumption  of  undue  influence  did  not 
arise:  Figueira  v.  Ta(tfe,  6  Demorest,  166.  An  attorney  who,  being  the 
testator's  legal  adviser,  draws  a  will  containing  a  legacy  to  himself  must 
■how  affirmatively  an  absence  of  undue  influence:  Post  v.  Mason,  26  Hun, 
187.  So  in  Riddell  v.  Johnson,  26  Gratt  152,  it  is  determined  that  where  an 
attorney  writes  a  will  under  which  he  takes  a  benefit,  it  is  a  circumstance  to 
excite  the  suspicion  of  the  court,  and  to  call  upon  it  to  be  vigilant  and  jealous 
in  examining  the  evidence>in  support  of  the  will,  which  ought  not  to  be  pro- 
nounced valid  until  the  suspicion  is  removed,  and  it  is  satisfactorily  estab- 
lished to  be  the  free  and  voluntary  act  of  the  testator.  Thus  where  the 
testator  was  an  aged  man,  and  it  appears  that  his  mind,  originally  strong, 
was  impaired,  and  that  the  will  was  prepared  by  his  confidential  adviser, 
who  was  made  a  devisee,  to  the  deprivation  of  legatees  named  in  a  former 
will,  the  burden  of  proof  is  on  such  confidential  adviser  and  beneficiary  to 
show  affirmatively  that  at  the  time  of  the  execution  of  the  last  will  the  tes- 
tator was  informed  and  had  knowledge  of  the  approximate  amount  of  hli 
estate,  and  the  proportionate  amount  thereof  which  would  pass  to  such 
devisee  thereby,  and  that  the  testator's  mind  was  free  from  undue  influence 
exercised  by  such  adviser:  Tardley  v.  Cuthbertson,  108  Pa.  St.  395;  66  Am. 
Rep.  213.  Where  the  testator  is  aged,  the  fact  that  a  person  whose  advice 
'  has  been  sought  and  taken  by  the  testator  receives  a  large  benefit  under  the 
will  raises  a  presumption  of  undue  influence,  and  the  burden  rests  on  the 
beneficiary  to  rebut  the  presumption  affirmatively,  and  show  mental  capa- 
city and  the  absence  of  undue  influence:    Wilson  v.  MitcheU,  101  Pa.  St  495. 

While  the  mere  fact  that  a  will  was  written  by  a  person  who  takes  a  bene- 
fit under  it  is  not  sufficient  to  invalidate  it  still  if  the  bequest  to  him  is 
large,  and  he  is  a  stranger  to  the  testator's  blood,  the  will  will  be  scrutinized 
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with  suspicion,  and  proof  of  due  execution  and  testamentary  capacity  alone 
will  not  uphold  it,  and  the  beneficiary  will  be  required  to  show  clearly  and 
satisfactorily  that  the  testator  knew  its  contents;  and  while  undue  influenca 
such  as  will  vitiate  the  will  must,  in  a  measure,  destroy  the  testator's  free 
agency,  and  cause  him  to  dispose  of  his  property  contrary  to  his  desire,  yet 
where  a  confidential  relation,  such  as  principal  and  agent,  existed  between 
the  testator  and  the  beneficiary  under  the  will,  and  continued  to  the  testa- 
tor's death,  the  presumption  of  undue  influence  arises,  and  affirmative  proof 
is  required  to  overcome  it:  Lyons  v.  Campbell,  88  Ala.  462. 

If  a  testator  is  under  guardianship  as  a  non  compos  mentis,  he  is  prima  fade 
incapable  of  making  a  will,  and  a  presumption  of  undue  influence  arises 
against  his  guardian,  who  is  also  made  a  legatee  and  executor  under  such 
will,  and  it  is  incumbent  on  the  latter  to  show  affirmatively,  beyond  a  rea- 
sonable doubt,  that  the  testator  had  both  mental  capacity  and  freedom  of 
will  and  action,  such  as  are  requisite  to  render  a  will  legally  valid:  Breed  v. 
Pratt,  18  Pick.  115.  Accordingly,  where  a  testator  seventy  years  of  age 
had  been  an  habitual  drunkard  for  fifty  years,  and  his  appetite  for  drink 
was  so  uncontrollable  as  to  amount  to  a  burning  passion,  and  several 
years  prior  to  his  death  he  had  inherited  some  money,  at  which  time  a  guar- 
dian of  his  person  and  property  was  appointed,  and  he  subsequently  went  to 
live  with  his  brother,  who  offered  him  a  home  so  long  as  he  should  live,  with 
full  and  free  consent  and  opportunity  to  drink  when  and  what  he  pleased,  and 
who  resisted  the  efforts  of  his  guardian  to  remove  him,  and  that  the  testator 
had  been  drinking  on  the  day  that  he  executed  his  will  making  his  brother 
sole  legatee,  these  facts  are  sufficient  to  raise  a  presumption  of  undue  influ- 
ence, and  to  justify  the  jury  in  finding  thai  it  was  exercised:  Will  qfSlinger^ 
72  Wis.  22. 

Where  a  will  is  unnatural  in  its  provisions,  and  inconsistent  with  the 
duties  and  obligations  of  the  testator  to  the  members  of  his  family,  the  pre- 
sumption of  undue  influence  is  raised,  and  the  burden  of  proof  is  thrown  on 
the  proponents  of  the  will  to  give  at  least  some  reasonable  explanation  of  its 
unnatural  character,  and  to  show  that  it  was  not  the  result  of  mental  defect 
or  perversion:  In  re  Budlong,  18  Civ.  Proc.  Rep.  18. 

Accordingly,  where  a  testator,  without  apparent  <;anse,  virtually  disinher- 
its four  out  of  six  of  his  children,  or  their  descendants,  giving  to  two  sons 
substantially  all  his  property,  such  gross  inequality  in  the  disposition  of  his 
estate  places  on  the  proponents  of  the  will  the  burden  of  proof  to  show  its 
validity  and  freedom  from  their  undue  influence:  Oay  v.  Oillilan,  92  Mo.  250; 
1  Am.  St.  Rep.  712.  And  again,  where  the  estate  was  large,  and  was  be- 
stowed upon  one  daughter,  to  the  exclusion  of  other  children  having  equal 
claim  upon  the  bounty  of  the  testator,  the  favored  child  being  alone  present 
at  the  time  of  the  execution  of  the  will,  and  the  transaction  kept  secret  from 
the  other  children,  while  the  testator  sustained  relations  of  confidence  toward 
thn  beneficiary,  and  during  such  relation  became  imbued  with  a  groundless 
suspicion  and  aversion  of  a  son  with  whom  such  testator  had  formerly  lived, 
and  who  had  been  misled  by  him,  while  it  also  appeared  that  the  testator, 
during  his  last  sickness,  made  large  donations  to  the  legatee  named  in  the 
will,  and  one  day  before  his  death  canceled  a  mortgage  held  against  such 
legatee,  all  of  which  was  kept  secret  from  the  other  children  of  the  testator, 
these  facts  raise  a  presumption  of  undue  influence:  Greenwood  v.  Cline,  7  Or. 
18.  If  a  will  was  copied  from  a  writing  made  by  one  who,  by  its  terms,  was 
to  receive  a  large  part  of  the  testator's  estate,  to  the  exclusion  of  his  heirs, 
and  the  testator  was  aged,  infirm,  and  unable  to  read,  the  presumption  o-' 
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andne  influence  arises,  and  proof  alone  of  the  formal  execution  of  the  will 
does  not  entitle  it  to  probate.  The  beneficiary  must  also  show  that  the  tes- 
tator correctly  understood  the  contents  of  the  paper  signed  by  him:  Kelly  v. 
Settegast,  68  Tex.  13.  In  Byard  v.  Conover,  39  N.  J.  Eq.  244,  where  a  single 
man  seventy-two  years  of  age,  while  in  a  dying  condition,  signed  a  will  giv- 
ing all  his  property  to  his  housekeeper,  who  had  lived  with  him  for  a  number 
of  years,  and  who  had  prepared  the  paper  four  years  previously,  and  had  re- 
peatedly requested  him  to  sign  it,  and  none  of  the  testator's  brothers  or  sis- 
ters were  present  at  the  formal  execution  of  the  will,  or  informed  thereof, 
although  one  brother  lived  in  an  adjoining  house,  it  was  decided  that  these 
facts  raised  a  presumption  of  undue  influence  and  want  of  capacity  in  the 
testator  to  execute  his  will,  and  it  was  accordingly  refused  probate.  If  a 
testator,  after  making  his  will,  became  an  inmate  of  the  house  of  his  brother- 
in-law,  and  being  feeble  and  decrepit,  was  detained  there  against  his  will, 
plied  with  false  statements  regarding  the  beneficiaries  in  his  will,  and  thus 
induced  to  alter  it  in  favor  of  other  persons,  the  presumption  of  undue  influ- 
ence is  raised,  and  the  burden  of  proof  is  on  those  claiming  under  the  will  to 
show  that  it  was  the  free  act  of  the  testator:  Swmarton  v.  Hancock,  22  Hun,  38. 

The  mere  fact  that  the  person  writing  the  will  is  made  a  legatee  under  it, 
while  it  is  a  suspicious  circumstance,  does  not,  it  seems,  alon&  raise  any  legal 
presumption  of  undue  influence.  Thus  the  fact  that  a  will  was  drawn  by  a 
favored  legatee  does  not,  of  itself,  invaliilate  it:  Rualing  v.  Rusling,  36  N.  J. 
Eq.  603.  Nor  will  the  fact  that  the  draughtsman  of  the  will  was  made  the 
executor,  and  that  his  relatives  received  a  large  part  of  the  property  de- 
vised, raise  any  presumption  of  undue  influence  over  the  testator:  Carter  v. 
Dixon,  69  Ga.  82;  Waddington  v.  Biishy,  45  N.  J.  Eq.  173.  Nor  does  the 
mere  fact  that  the  draughtsman  of  a  wili,  who  has  been  the  testator's  at- 
torney for  a  long  time,  is  made  a  legatee  raise  such  presumption:  Post  v. 
Mason,  91  N.  Y.  5:^9;  43  Am.  Rep.  689.  Nor  is  the  presumption  raised  by 
the  facts  that  it  was  drawn  by  the  confidential  friend  of  the  testator  and  that 
his  wife  was  a  beneficiary:  Montague  v.  Allan,  78  Va.  592;  49  Am.  Rep.  384. 
The  fact  that  the  sole  beneficiary  under  a  will  was  the  confidential  busi» 
ness  adviser  of  testatrix  several  years  before  her  death  does  not  cast  the 
burden  on  him  of  proving  the  will  to  be  the  free  act  of  the  testatrix,  where 
there  is  no  evidence  that  such  beneficiary  took  advantage  of  his  positioii  or 
relation,  or  that  he  participated  in  the  preparation  or  execution  of  the  will, 
or  even  knew  of  its  existence  and  contents  until  some  time  subsequent  to 
its  execution:    Wheeler  v.   Wliipple,  44  N.  J.  Eq.  141. 

The  presumption  of  undue  influence  does  not  arise  from  business  or  social 
relations  existing  between  the  testator  and  legatee  or  devisee  in  all  cases. 
Therefore  the  fact  that  the  principal  beneficiary  was  a  partner  of  the  testa- 
tor at  the  time  of  his  death,  and  for  many  years  before,  is  not  sufficient,  of 
itself,  to  raise  the  presumption:  Estate  o/ Brooks,  54  Cal.  471.  Nor  does  the 
fact  that  the  will  was  made  in  favor  of  one  with  whom  the  testatrix  had  not 
formerly  been  on  friendly  terms  raise  the  presumption:  Estate  of  McDonald^ 
130  Pa.  St.  480. 

The  rule  that  the  presumption  of  undue  influence  does  not  arise  in  all 
cases  is  especially  strong  in  regard  to  family  relations  existing  between  pa- 
rent and  child,  husband  and  wife,  etc.  Lawful  influence,  such  as  arises  from 
legitimate  or  social  relations,  must  be  allowed  to  produce  its  natural  results 
upon  last  wills;  and  there  can  be  no  presumption  of  its  unlawful  exercise 
merely  from  the  fact  that  it  may  be  known  to  have  existed,  and  may,  to 
some  extent,  have  operated  on  the  testator's  mind.  A  will  will  not  be  con« 
Am.  St.  Rip.,  Vol.  XXI.— 7 


98  Richmond's  Appeal.  [Conn. 

demned  on  account  of  inequalities  in  testamentary  dispositions  produced 
by  such  influence.  It  ia  only  when  it  is  exerted  over  the  very  act  of  devis- 
ing that  it  is  presumed  to  be  vicious  and  undue:  Seehrest  v.  Edwards,  4  Met* 
(Ky. )  163.  There  is  no  legal  presumption  against  the  validity  of  any  pro* 
vision  which  a  husband  may  make  in  his  wife's  favor,  for  she  may  justly  in* 
fluence  the  making  of  her  husband's  will  for  her  own  benefit  or  that  of  others, 
so  long  as  she  does  not  act  fraudulently,  or  extort  benefits  from  her  husband 
when  he  is  not  in  condition  to  exercise  his  faculties  as  a  free  agent:  Latham 
v.  Udell,  38  Mich .  238.  Accordingly,  the  circumstance  that  the  testator's  wife 
urged  upon  him  the  propriety  of  leaving  his  property  to  her  does  not  consti- 
tute undue  influence,  to  vitiate  the  will:  Hughes  v.  Murtha,  32  N.  J.  Eq.  288. 
And  the  mere  fact  that  the  will  of  the  husband  is  changed  to  gratify  the 
wishes  of  the  wife  does  not  raise  the  presumption  of  undue  influence  on  her 
part:  Bankin  v.  Rankin,  61  Mo.  295.  When  a  husband  had  make  two  wills, 
dividing  his  property  between  his  wife  and  his  sister,  and  a  few  days  subse- 
quent to  the  making  of  the  second  will,  and  after  several  days  of  his  last 
illness,  he  made  another  will,  revoking  the  former  ones,  without  apparent 
reason,  and  leaving  all  his  property  to  his  wife,  this,  in  the  absence  of  any 
other  evidence  of  undue  influence,  will  not  raise  the  presumption  of  such 
influence  so  as  to  require  the  submission  of  that  question  to  the  jury:  Will 
qf  Nelson,  39  Minn.  204. 

In  support  of  this  rule,  it  was  said  in  Small  v.  Small,  4  Me.  220-423,  16 
Am.  Dec.  253,  that  if  a  wife,  by  her  virtues,  has  gained  such  an  ascendancy 
over  her  husband,  and  has  so  riveted  his  affections,  that  her  good  pleasure  is 
a  law  to  him,  such  an  influence  can  never  be  a  reason  for  impeaching  a  will 
made  in  her  favor,  even  to  the  exclusion  of  the  residue  of  his  family.  Nor 
would  it  be  safe  to  set  aside  a  will  on  the  ground  of  influence,  importunity, 
or  undue  advantage  taken  of  the  testator  by  his  wife,  though  it  should  be 
proved  she  possessed  a  powerful  influence  over  his  mind  and  conduct  in  the 
general  concerns  of  life,  unless  there  should  be  proof  that  such  influence  was 
specially  exerted  to  procure  a  will  of  such  a  kind  as  to  be  peculiarly  accept- 
able to  her,  and  to  the  prejudice  and  disappointment  of  others. 

Where  the  husband  of  a  testatrix  asked  an  attorney  to  come  to  his  dwell- 
ing, as  his  wife  wanted  him  to  draw  her  will,  and  the  attorney  being  busy, 
he  wrote  a  will  in  accordance  with  statements  made  by  the  husband  as  to 
what  his  wife  wished  the  will  to  contain,  and  subsequently  took  the  will  to 
the  wife,  who  was  ill,  and  reading  it  to  her,  asked  her  if  it  contained  what 
she  wished,  and  receiving  an  answer  in  the  aflSrmative,  she  then  executed  the 
will  in  due  form,  giving  all  her  property  to  her  husband,  with  direction  to 
give  their  grandson,  their  only  descendant,  a  collegiate  education,  though 
the  testatrix  was  over  seventy  years  of  age,  it  was  decided  that  these  facts 
were  not  sufficient  to  raise  a  presumption  of  undue  influence  on  the  part  of 
the  husband:  Armstrong  v.  Armstrong,  63  Wis.  162.  The  fact  that  the  wife 
of  a  testator  had  both  opportunity  and  motive,  and  that  the  will  makes  pro* 
vision  for  her  beyond  what  the  law  would  have  given  her,  creates  no  pre- 
sumption of  undue  influence,  nor  does  the  additional  fact  that  the  will  was 
executed  six  weeks  after  the  testator  had  drawn  a  radically  different  will,  in 
accordance  with  a  draught  submitted  to  him  by  his  father:  Mason  v.  Wil- 
Hams,  53  Hun,  398. 

Mere  bad  treatment  of  her  children,  exerted  or  exercised  by  the  wife  many 
years  previous  to  the  making  of  his  will  by  the  husband,  although  coupled 
with  their  disinheritance,  does  not  necessarily  raise  the  presumption  of  un- 
due advantage  taken  by  the  wife;  but  in  order  to  have  that  effect,  it  must  be 
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followed  with  proof  showing  that  undue  isfluence  was  acquired  by  her  la 
consequence,  and  that  it  existed  at  the  time  that  the  will  was  executed:  Ting- 
ley  V.  CowgiU,  48  Mo.  291.  The  presumption  that  undue  influence  was  ex* 
erted  by  a  mother  on  the  testatrix  is  not  raised,  where  it  appears  that  th« 
latter  bad  been  obliged,  by  her  husband's  cruelty,  to  leave  him,  and  return 
to  her  mother's  house,  where  she  died,  leaving  a  will  making  the  mother  her 
sole  legatee,  and  desiring  her  to  have  the  care  and  custody  of  the  testatrix's 
infant  child  in  preference  to  the  father:   Will  qf  Andrews,  33  N.  J.  Eq.  514. 

Inequality,  or  even  injustice,  towards  some  of  the  testator's  children,  in  the 
amounts  given  them  by  the  will,  does  not  raise  the  presumptiou  of  undue  in> 
fluence.  It  is  not  raised  by  proof  of  interest  and  opportunity  alone:  Turnure 
V.  Turnure,  35  N.  J.  Eq.  437.  Nor  does  such  apresumption  arise  from  the 
fact  that  the  testator  was  on  his  death-bed,  surrounded  by  certain  of  hi« 
children,  who  were  benefited  by  his  will,  while  another  child,  who  is  the  con- 
testant, was  absent:  Bundy  v.  McKnight,  48  lud.  503.  The  facts  that  the 
testatrix  was  eighty-one  years  of  age  at  the  time  of  the  execution  of  the  will, 
and  that  she  thereby  gave  to  her  daughter,  with  whom  she  and  her  husband 
had  lived  for  more  than  twenty  years,  a  larger  share  of  her  estate  than  she 
gave  to  her  other  daughters,  although  such  legatee  and  her  husband  had  re- 
ceived compensation  for  taking  care  of  the  testatrix's  husband,  who  died  be- 
fore her,  is  not  sufficient  to  raise  the  presumption  of  undue  influence  by  such 
daughter  over  the  testatrix:  Kise  v.  Heath,  33  N.  J.  Eq.  239.  So  where  a 
mother  gave  nearly  all  of  her  property  to  one  of  two  sons,  by  will,  at  a  time 
when  she  had  resentment  against  the  other  son,  because  of  a  business  transac- 
tion between  them,  and  the  son  receiving  the  bulk  of  her  estate  was  her  busi- 
ness adviser  and  amanuensis,  and  gave  instructions  for  the  drawing  of  the  will, 
and  aided  her  in  obtaining  it  from  the  attorney  who  drew  it,  it  was  decided 
that  in  the  absence  of  proof  of  threats,  restraint,  or  coercion  of  any  kind,  or  of 
importunity  or  persuasion,  inducing  her  to  make  the  will,  the  presumption  of 
undue  influence  was  not  raised:  Dale  v.  Dale,  36   N.  J.  E^.  269. 

The  services  of  a  friend  or  relative  of  a  testator  may  be  lawfully  urged  as  an 
argument  to  persuade  him  to  the  giving  of  a  legacy,  without  raising  the  presump. 
tion  of  undue  influence.  Something  is  due  to  the  dictates  of  humanity,  and  it 
must  not  be  said  of  the  child  who  attempts  to  soothe  the  last  sufferings  of  a 
parent,  that  he  is  guilty  of  imposition,  even  if  the  allegation  is  made  by  those 
who  have  shielded  themselves  from  suspicion  of  influence  by  carefully  abstain- 
ing from  offices  of  affection:  Estate  of  Williams,  13  Phila.  302.  So  mere  proof 
of  earnest  solicitations  on  the  part  of  such  beneficiaries  in  procuring  a  will  to 
be  in  their  favor  will  not  raise  such  presumption:  Wait  v.  Breeze,  18  Hun, 
403;  since  motives  of  natural  affection  and  gratitude  on  the  part  of  the  tes- 
tator, and  solicitations  or  arguments  which  appeal  to  such  motives,  do  not 
constitute  undue  influence:  Will  of  Jachman,  26  Wis.  104;  Will  of  Gleespin, 
26  N.  J.  Eq.  523;  McCulloch  v.  Campbell,  49  Ark.  367,  where  it  was  decided 
that  the  beneficiaries  under  the  will,  having  by  kind  offices  and  congenial 
intercourse  acquired  considerable  influence  over  the  testatrix,  and  having 
requested  her  to  make  provision  in  her  will  in  their  favor,  is  not  sufficient 
to  establish  the  presumption  of  undue  influence. 

It  has  been  often  decided  that  the  mere  existence  of  an  nndne  or  improper 
influence  operating,  but  not  exercised  by  the  person  possessing  it,  upon  the 
mind  of  the  testator  when  he  executes  his  will  is  not  sufficient  to  raise  a 
legal  presumption  of  undue  influence  sufficient  to  invalidate  the  wilL  It  is 
not  the  existence,  but  the  exercise,  of  an  improper  influence  in  the  very  act 
of  making  the  will  which  invalidates  it.     This  rule  is  applied  where  illicit 
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relations  have  existed  between  the  testator  and  the  beneficiary:  Sunderland 
V.  Hood,  84  Mo.  293;  Wairmright'g  Appeal,  89  Pa.  St.  220.  The  mere  fact 
that  a  testator  devised  all  bis  estate  to  a  woman  with  whom  he  lived  as  hia  ' 
wife,  when  she  was  in  fact  the  lawful  wife  of  another,  and  though  he  ex- 
cluded his  brother  and  sister  from  taking  under  his  will,  does  not  authorize 
an  instruction  that  the  law  presumes  undue  influence  on  the  part  of  the 
devisee,  and  that,  in  the  absence  of  contrary  proof,  the  jury  must  find 
against  the  wilL  Undue  influence  cannot  be  presumed  from  the  act  of  un- 
lawful cohabitation:  Porschet  v.  Pwachet,  82  Ky.  93;  56  Am.  Rep.  880.  So 
in  an  issue  of  devkavii  vel  non  on  the  allegation  of  undue  influence  by  the 
mother  of  aa  illegitimate  child,  the  unlawful  cohabitation  of  the  mother 
with  the  testator  is  not,  of  itself,  sufficient  evidence  from  which  a  jury  could 
infer  undue  influence:  Rudy  v.  Ulrich,  69  Pa.  St.  177;  8  Am.  Rep.  238.  And 
in  Monroe  v.  Barclay,  17  Ohio  St.  302,  93  Am.  Dec.  620,  it  was  decided  that 
a  will  produced  by  influences  springing  from  an  unlawful  and  illicit  relation 
between  the  legatee  and  the  testator  will  not  raise  the  presumption  of  undue 
influence,  unless  it  appears  that  such  influences  were  exerted  in  restraint  of 
the  will  of  the  testator,  and  prevented  him  from  disposing  of  his  property  in 
accord  with  his  own  wishes.  To  the  same  effect  is  Sunderland  v.  Hood,  13 
Mo.  App.  232.  And  see  also  Dickie  v.  Carter,  42  111.  376,  where  it  is  deter- 
mined that  if  the  devisee  has  had  improper  intercourse  with  the  testator,  no 
matter  how  immoral  the  relations  may  have  been,  this,  of  itself,  is  not  suffi- 
cient to  invalidate  a  will  in  favor  of  the  wrong-doer,  if  no  improper  influ- 
ences are  shown  to  have  been  exerted  to  induce  the  will.  So  in  Main  v. 
Ryder,  84  Pa.  St.  217,  the  testator  had  abandoned  his  lawful  wife  and 
children,  and  lived  for  many  years  in  adultery  with  a  woman  alluded  to  in 
his  will  as  his  wife.  He  had  by  such  woman  several  children,  and  made  her 
and  such  children  devisees  of  a  large  portion  of  his  estate.  The  court  said: 
*'  These  circumstances  do  not  create  a  presumption  that  the  will  was  exe- 
cuted under  improper  influences,  and  while  the  illicit  relation  should  be 
considered  in  determining  the  question  of  undue  influence,  the  effect  of  such 
influence  is  a  question  of  fact  for  the  jury. "  This  ruling  is  in  accord  with 
that  in  Dean  v.  Negley,  41  Pa.  St.  312,  80  Am.  Dec.  620,  sometimes  cited  aa 
maintaining  a  contrary  doctrine;  but  whether  it  does,  or  not,  is  immaterial, 
as  the  rule  of  Main  v.  Ryder,  84  Pa.  St.  217,  is  concurred  in  by  other  de- 
cisions in  the  same  state,  as  in  Wainyxi-iglU's  Appeal,  89  Pa.  St.  220,  where  it 
appeared  that  the  testator  and  the  devisee  unlawfully  cohabited  together, 
it  being  alleged  that  the  testator  had  been  falsely  accused  of  seducing  her 
many  years  before,  and  it  also  appearing  that  when  the  will  was  executed, 
every  one  Imt  the  draughtsman,  an  attorney,  was  excluded  from  the  room 
when  the  instructions  were  given.  It  was  decided  that  these  facts  were 
not  sufficient  to  establish  a  presumption  of  undue  influence  over  the  mind  of 
the  testator  in  the  testamentary  act,  nor  to  justify  a  verdict  against  the  will. 
When  a  woman  makes  a  will  in  favor  of  her  husband,  knowing,  when  she 
married  the  devisee  and  when  she  made  the  will,  all  the  facts  in  relation  to 
his  former  matrimonial  alliances,  though  she  may  not  have  known  their  legal 
effect,  the  fact  that  he  had  a  wife  living  at  the  time  of  his  marriage  to  the 
testatrix,  and  at  the  time  of  the  execution  of  the  will,  is  not  sufficient  to 
raise  a  presumption  of  undue  influence  on  his  part,  or  to  invalidate  the  will, 
Will  of  Donnely,  68  Iowa,  126.  An  extended  note  on  the  topic  of  ' '  What  In- 
fluence or  Importunity  Invalidates  a  Will "  is  appended  to  Small  v.  Smqll,  16 
Am.  Dec.  257,  where  many  cases  analogous  to  those  cited  in  this  note  are  re* 
{erred  to. 
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/^^Whenever  a  fidnciary  or  confidential  relation  exists  between  the  parties  to 
>!^iji  deed,  gift,  contract,  or  the  like,  the  law  implies  a  condition  of  superiority 
-Ubld  by  one  of  the  parties  over  the  other,  so  that  in  every  such  transaotioa 
etween  them  by  which  the  superior  party  obtains  a  possible  benefit,  equity 
I  raises  a  presumption  of  undue  influence,  and  casts  upon  that  party  the  burdea 
rof  proof  to  show  affirmatively  his  compliance  with  equitable  requisites,  and 
'  of  entire  fairness  on  his  part,  and  freedom  of  the  other  from  undue  influence: 
^odd  V.  Orove,  33  Md.  188;  Conruyr  y.  Stanley,  72  Cal.  556;  1  Am.  St.  Rep.  84. 
'in  Aikina  v.  Withers,  94  N.  C.  681-591,  it  was  said:  "The  cases  in  which 
•     the  law  will  presume  fraud,  arising  irom  the  confidential  relations  of  the  par- 
0-4ie3  to  a  contract,  are  executors  and  administrators,  guardian  and  ward, 
V— trustees  and  ceatvi  que  trust,  principal  and  agent,  brokers,  factors,  etc.,  mort- 
gagor and  mortgagee,  attorneys  and  clients,  and  to  those  have  been  added, 
think  very  appropriately,  husband  and  wife.     The  rule  is  founded  on  th© 
'special  facilities  which,  in  such  relation,  the  party  in  the  superior  relation 
I  has  of  committing  fraud  upon  him  in  the  inferior  situation;  and  the  law,  look- 
'ing  to  the  frailty  of  human  nature,  requires  the  party  in  the  superior  situa- 
f>n  to  show  that  his  action  has  been  fair,  honorable,  and  honest,  not  so  much 
^because  he  has  committed  fraud,  but  that  he  may  have  done  so."    Under  this 
lie,  the  phrases  "confidential  relations"  and  "fiduciary  relations"  are  con» 
Avertible  terms,  although  the  relationship  of  first  cousin  is  not  within  either: 
Sobina  v.  Hope,  57  Cal.  493;  and  the  principle  applies  to  every  possible  case 
in  which  a  fiduciary  relation  exists  as  a  fact;  that  is,  where  confidence  is  re- 
posed on  one  side  and  the  resulting  superiority  and  influence  may  exist  on 
the  other:  Van  Epps  v.  Van  Epps,  9  Paige,  237.     Undue  influence  is  a  specie* 
of  constructive  fraud,  which  the  courts  will  not  undertake  to  define  by  any 
fixed  principles,  but  its  exercise  will  be  inferred  in  all  cases  of  confidential 
or  quasi  confidential  relations,  where  the  person  receiving  a  gift  or  other  like 
benefit  may  have  so  influenced  the  mind  of  the  donor  or  grantee,  by  impropee 
acts  or  circumvention,  as  to  induce  him  to  confer  the  benefit  contrary  to  his 
deliberate  judgment,  reason,  and  discretion:  Shipman  v.  Furniss,  69  Ala.  555. 
Perhaps  the  best  illustration  of  the  rule  is  the  relation  of  trustee  and  cestiA 
que  iJtist,  in  its  strict  sense.    In  cases  involving  this  relation,  it  is  conclusively 
settled  that  the  trustee  cannot  deal  with  the  trust  fund  for  his  own  benefit. 
If  he  does  so  without  the  consent  of  the  ceHui  que  trust,  the  transaction  is 
presumptively  invalid,  regardless  of  his  good  or  bad  faith:  Dwight  v.  Black- 
mar,  2  Mich.  330;  Sheldon  v.  Rice,  30  Mich.  296;   Hammond  v.  Stanton,  4 
R.  I.  65.    And  when  he  deals  directly  with  the  beneficiary,  the  presumption 
is  also  against  him,  and  the  burden  of  proof  is  upon  him  to  show  an  adequate 
consideration  after  putting  the  beneficiary  upon  an  equal  footing  with  him- 
self: Spencer  and  Newbold's  Appeal,  80  Pa.  St.  317;  Jones  v.  Smith,  33  Miss. 
215;  Graves  v.  Waterman,  63  N.  Y.  657.     This  rule  applies  with  equal  force 
to  an  executor  or  administrator:   West  v.  Waddill,  33  Ark.  575;  Humphreys 
V,  Burleson,  72  Ala.  1;  and  to  a  guardian;  for  in  such  case  undue  influence 
Is,  on  the  ground  of  public  policy,  prima  facie  presumed  from  the  peculiar 
relations  existing  between  the  parties:  Ashion  v,  Thompson,  32  Minn.  25; 
Tucke  T.  Buchholz,  43  Iowa,  415.     And  it  devolves  upon  the  guardian  to  show, 
by  the  clearest  proof,  that  he  dealt  with  the  ward  exactly  like  a  stranger,  tak- 
ing no  advantage  of  his  influence  over  him,  or  of  his  superior  knowledge  in 
relation  to  the  subject-matter  of  the  transaction,  and  that  the  ward's  act 
was  the  result  of  his  own  volition,  and  upon  the  fullest  deliberation:  Meek  T. 
Perry,  36  Miss.  190. 

All    transactions    between    guardian  and   ward,    to    the   benefit  of   the 
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gnardian,  occurring  during  or  shortly  after  the  period  of  minority,  are  pr«« 
snmptively  void,  and  cannot  be  upheld  except  upon  proof  of  the  folleat  de« 
liberation  on  the  part  of  the  ward,  and  the  most  abundant  good  faith  on  the 
part  of  the  guardian:  Ferguson  v.  Lowery,  54  Ala.  510;  25  Am.  Rep.  718,  and 
note  728;  Berhmeyer  v.  Kellerman,  32  Ohio  St.  239;  30  Am.  Eep.  577;  Aahton 
T.  Thompson,  32  Minn.  25. 

The  rule  is  applicable  to  dealings  between  parent  and  child,  and  courts  will 
carefully  scrutinize  them  to  protect  either  against  any  undue  advantage  being 
taken  by  the  other:  Wood  v.  Babe,  96  N.  Y.  414. 

A  Tolnntary  conveyance  by  a  child  to  its  parent,  during  minority  or  within 
•  short  time  thereafter,  and  while  still  under  the  parental  control,  is  pre* 
BUmptively  void.  The  burden  is  upon  the  parent  to  show,  in  the  clearest 
and  most  satisfactory  manner,  that  it  is  in  every  particular  worthy  of  receiv* 
ing  the  sanction  of  a  court  of  equity:  Miller  v.  Simonds,  72  Mo.  669,  where  a 
deed  by  a  daughter  conveying  a  life  estate  to  her  father  was  executed  on 
the  eve  of  her  marriage,  improvidently,  without  time  for  deliberation,  and 
without  any  independent  advice,  was  set  aside,  although  the  daughter  tes- 
tified that  the  father  used  no  undue  influence  to  induce  her  to  sign  the  deed. 
So  in  the  case  of  a  voluntary  deed  from  a  son  to  a  father,  especially  if  the 
former  is  in  an  enfeebled  state  of  health,  casts  the  burden  of  proof  on  the 
father  to  show  that  he  has  taken  no  advantage  of  his  influence  or  knowledge, 
and  that  the  arrangement  is  fair  and  equitable:  Mishey'a  Appeal,  107  Pa.  St. 
611;  Bradahaw  v.  Yates,  67  Mo.  221;  Williams  v.  Williams,  63  Md.  371. 

The  same  rule  applies  to  donations  made  by  a  child  to  a  parent  recently 
after  the  child  attains  majority,  or  while  he  is  under  the  constant  and  imme> 
diate  influence  of  the  parent,  or  while  his  property  is  in  the  possession  or 
under  the  control  of  the  parent:  Ashton  v.  Thompson,  32  Minn.  25. 

A  presumption  of  undue  influence  arises  against  a  child  in  cases  of  gifts  or 
eonveyances  to  him  from  his  aged  or  infirm  parent,  and  the  burden  of  proof 
is  upon  the  beneficiary  to  show  the  entire  good  faith  of  the  transaction: 
Spargur  v.  Hall,  62  Iowa,  498;  Fiich  v.  Beiser,  79  Iowa,  34. 

Dealings  between  attorney  and  client,  such  as  gifts,  conveyances,  or  con- 
tracts by  the  client,  including  securities  given  by  him  during  the  continuance 
of  the  relation,  are  carefully  scrutinized  in  equity.  A  presumption  of  undue 
influence  and  undue  advantage  by  the  attorney  exists  against  him,  requiring 
him  to  assume  the  burden  of  showing  the  greatest  fairness  and  rectitude  in 
the  transaction.  If  he  fails  to  make  such  proof  when  seeking  to  uphold 
the  transaction,  equity  will  treat  it  as  a  case  of  constructive  fraud:  Oray  v. 
Emmons,  7  Mich.  532;  Jennings  v.  McConnel,  17  111.  148;  Bogers  v.  Marshall, 
8  McCrary,  76;  Neshit  v.  Lockman,  34  N.  Y.  167;  Savery  v,  Sypher,  6  WalL 
167;  Donn  v.  Becord,  63  Me.  17;  Harper  v.  Perry,  28  Iowa,  57.  The  attorney 
is  bound  to  show  that  his  client  was  fully  informed  of  his  rights  and  interests 
in  the  subject-matter  of  the  transaction,  and  the  nature  and  effect  of  the 
transaction  itself,  and  was  so  placed  as  to  be  able  to  deal  with  the  attorney 
at  arm's-length:  Kisling  v.  Shaw,  33  CaL  425;  Whipple  v.  Barton,  63  N.  H. 
613;  Teamans  v.  James,  27  Kan.  195. 

The  principles  above  stated  as  applicable  to  attorney  and  client  apply 
with  equal  force  to  all  transactions  between  principal  and  agent:  Gondii  v. 
BlaehoeU,  22  N.  J.  Eq.  481;  Mowe  v.  Mandkbaum,  8  Mich.  432;  NeweombY, 
Brooht,  16  W.  Va.  32. 

From  the  confidential  relations  which  exist  between  husband  and  wife,  • 
presumption  of  undue  influence  arises  in  relation  to  any  transfer  of  property 
between  them,  and  in  order  to  sustain  a  conveyance  or  gift  by  the  wife  to 
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the  husband,  the  harden  of  proof  is  npon  him  to  show  that  the  transaction 
was  freely  and  deliberately  made,  and  that  it  was  fair  and  proper:  Boyd  ▼• 
De  la  Montagnie,  73  N  Y.  498;  Farmer  v.  Farmer,  39  N.  J.  Eq.  211. 

The  relations  between  brother  and  sister  may  be  of  such  reciprocal  affeo* 
tion  and  confidence  as  to  cast  upon  him  the  burden  of  proof  to  show  the  ex- 
act  fairness  of  a  transaction  between  them  by  which  he  is  benefited:  OilUspie 
T.  Holland,  40  Ark.  28. 

A  relation  of  trust  and  confidence  exists  between  a  spiritualistio  medium 
and  a  believer  in  his  alleged  powers,  so  peculiar  that  where  an  advantage  !■ 
gained  through  a  contract  by  the  former  against  the  latter,  a  presumption  of 
undue  influence  arises  against  the  medium,  which  casts  the  burden  of  proof 
upon  him  to  show  that  the  contract  was  obtained  by  perfectly  fair  means 
and  free  from  any  undue  influence  whatever:  Connor  v.  Stanley,  72  CaL  656; 
1  Am.  St.  Rep.  84,  and  note;  Leighton  v.  Ojt,  44  Iowa,  679. 

Where  a  person  living  in  illicit  sexual  relations  with  another  transfers  to 
such  person  valuable  property,  especially  when  the  donor  in  making  the  gift 
excludes  natural  objects  of  his  bounty,  the  transaction  will  be  viewed  with 
the  utmost  suspicion,  and  the  burden  of  proof  rests  on  the  donee  to  show  that 
the  transaction  was  the  result  of  free  volition,  and  not  superinduced  by  undue 
influence:  SMpman  v.  Furniss,  69  Ala.  555;  Leighton  v.  Orr,  44  Iowa,  679. 

A  gift  by  an  aged,  weak,  and  infirm  patient  to  his  or  her  physician  raises 
a  presumption  of  undue  influence  which  the  physician  must  rebut,  in  order 
to  uphold  the  transaction:  Cddwallader  v.  West,  48  Mo.  483;  Woodbury  v. 
Woodbury,  141  Mass.  329;  55  Am.  Rep.  479,  and  note.  Although  a  contrary 
opinion  ia  expressed  in  Audenreid'a  Appeal,  89  Pa.  St.  114,  33  Am.  Rep. 
731,  this  case  is  against  the  decided  weight  of  authority,  as  shown  by  the 
note  thereto,  33  Am.  Rep.  736,  and  the  cases  cited  supra. 

The  principles  which  govern  the  dealings  of  one  standing  in  a  confidential 
or  fiduciary  relation  apply  to  persons  who  clothe  themselves  with  a  charac- 
ter which  brings  them  within  the  range  of  the  principle:  Reed  v.  Peterson, 
91  ni.  288.  The  rule  is  not  limited  to  cases  arising  out  of  the  relations  which 
have  been  mentioned  above,  but  applies  in  every  case  where  there  has  been  a 
confidence  reposed  which  invests  the  person  trusted  with  an  advantage  in 
treating  with  the  person  so  confiding.  In  all  such  cases  a  presumption  of 
undue  influence  is  implied,  and  the  burden  of  proof  is  upon  the  person  tak- 
ing securities  or  contracts  inuring  to  his  benefit  to  show  that  the  transaction 
ia  just  and  fair:  Fisher  v.  Bishop,  108  N.  Y.  25.  Thus  where  one  stands  in 
relations  of  trust  and  confidence  with  another  who  is  old  and  failing  in 
mind,  the  law  will  presume  a  contract  between  them  to  have  been  the  result 
of  undue  influence  emanating  from  the  stronger  party:  Cadwallader  v.  West, 
48  Mo.  483.  So  one  who  has  obtained  from  a  woman  who  is  old  and  feeble 
in  intellect,  and  who  has  pat  herself  in  his  power  in  a  transaction  which  par- 
ticularly concerns  his  interests,  a  mortgage  as  security  for  the  debt  of 
another,  without  the  knowledge  of  her  family,  is  compelled  to  show,  in  sup- 
port of  the  mortgage,  that  the  woman  fully  understood  what  she  was  doing, 
and  that  he  had  not  abused  the  confidence  thus  reposed  in  him:  Wartemberg 
V.  Spiegel,  31  Mich.  400.  And  where  an  aged  and  infirm  woman,  a  few  days 
before  her  death,  which  resulted  from  an  accident,  conveyed  the  most  of  her 
property  to  a  young  man,  who  stood  in  the  relation  of  an  adopted  son  to 
her,  and  in  whom  she  trusted,  thus  disinheriting  her  legal  heirs,  with  whom 
she  was  friendly,  and  who  were  kept  in  ignorance  of  the  transfer,  the  pre- 
sumption of  undue  influence  arises,  and  the  burden  of  proof  is  upon  the  gran- 
tee to  rebut  the  presumption:  Davis  v.  Dean,  66  Wis.  101. 
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Wliere  a  young  man  shortly  after  becoming  of  age  conveyed  his  property 
for  a  grossly  inadequate  sum,  while  so  ill  that  it  was  not  believed  that  he 
could  recover,  to  a  woman  who  bad  been  a  member  of  the  household  since 
the  grantor  was  four  months  old,  who  had  always  been  his  nurse,  instructor, 
and  manager  of  his  property,  and  in  whom  he  confided,  the  burden  of  proof 
is  upon  the  grantee  to  show  that  the  transaction  was  fair  and  honest,  and 
that  the  deed  was  not  procured  by  undue  influence:  Worrair»  Appeal,  110 
Pa.  St.  349.  A  conveyance  by  a  nephew,  a  simple,  ignorant,  young  man,  to 
his  uncle,  an  attorney  at  law,  for  an  inadequate  consideration,  is  presump- 
lively  obtained  by  undue  influence:  Hall  v.  Perkins,  3  Wend.  626.  In  Press- 
ley  V.  Kemp,  16  S.  C.  334,  42  Am.  Rep.  635,  it  was  held,  however,  that  a 
voluntary  conveyance  by  an  aged,  feeble,  and  unmarried  woman  of  her  prop- 
erty which  she  had  previously  willed  to  charities,  to  a  young  unmarried  man, 
twelve  days  before  her  death,  in  whose  family  she  was  living  and  to  whom 
she  was  strongly  attached,  and  who 'had  acted  aa  her  agent,  is  not  presump- 
tively void  as  having  been  obtained  through  undue  influence. 

Generally,  whenever  there  is  great  weakness  of  mind  in  a  person  execut- 
ing a  conveyance  of  land,  arising  from  age,  sickness,  intoxication,  or  any 
other  cause,  although  not  amounting  to  absolute  disqualification,  and  an  in- 
adequate consideration,  imposition  or  undue  influence  will  be  presumed: 
Moore  v.  Moore,  56  CaL  89;  Allore  v.  Jewell,  94  U.  S.  506;  Fishhurne  t. 
Ferguson,  84  Va.  87.  So  when  a  note  is  taken  from  an  habitual  drunkard 
of  weak  intellect,  the  burden  of  proof  is  upon  the  person  taking  it  to  show  a 
fair  case,  good  consideration,  and  lack  of  undue  influence:  Hale  v.  Brown,  11 
Ala.  87.  When  a  person  who  is  imbecile  from  habitual  intoxication  exe- 
cutes  a  voluntary  and  absolute  deed  of  gift  of  all  his  property  to  his  cousin^ 
to  the  exclusion  of  his  half-sisters,  a  presumption  of  undue  influence  arises, 
which  must  be  rebutted  by  clear  proof  by  the  grantee  before  the  deed  will  be 
allowed  to  stand:  Samuel  r.  Marshall,  8  Leigh,  567. 
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KsGUGBNCB  PBEsuFPOSEa  A  DuTT  ov  Takino  Cabb,  and  tiiis,  in  turn,  pre- 
supposes  knowledge  or  its  legal  equivalent. 

Master  and  Sbrvant  —  Contributobt  NKaLioENCB  —  Dangerocs  Posi- 
tion. —  A  servant  by  changing  his  position  at  work,  contrary  to  order* 
and  after  a  warning  of  danger,  voluntarily  takes  the  risks  of  all  peril* 
which  a  man  of  ordinary  care  in  his  place  ought  to  have  known  or  could 
reasonably  have  anticipated;  but  as  to  dangers  arising  through  the 
master's  negligence  from  other  sources,  dangers  which  the  servant  was 
not  bound  to  anticipate,  and  of  whose  existence  be  had  no  knowledge,  he 
takes  no  risk  and  assumes  no  duty  of  taking  care;  and  if  injury  results 
to  him  from  such  dangers,  he  is  not  guilty  of  contributory  negligence. 

CoNTBiBUTOBT  Nboliqbncb,  What  CONSTITUTES.  —  Au  act  or  omissiou  of 
ft  party  injured,  to  amount  to  contributory  negligence,  must  be  negligent, 
and  in  the  production  of  the  injury,  it  must  operate  as  a  proximate  cause 
or  one  of  the  proximate  causes,  and  not  merely  as  a  condition. 

Mastbb  AND  Servant  —  Risk  Assumed.  —  Where  a  servant  has  full  knowl- 
edge of,  and  is  abundantly  cautioned  against  certain  sources  of,  danger, 
and  voluntarily  neglects  such  warnings,  and  takes  the  risk  of  such  per- 
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ils  and  dangers,  and  is  then  injared  through  the  negligence  of  the  master, 
from  an  entirely  diflFerent  source  of  danger,  of  which  he  knew  and  conld 
know  nothing,  and  of  whose  existence  it  was  the  duty  of  the  master  to 
warn  him,  his  failure  to  heed  the  warning  given  does  not  constitute  con* 
tributory  negligence  as  to  the  injury  received. 
CoMTRiBCTOBT  NxGLiaEyoE,  What  CONSTITUTES.  — An  act  or  omission  mnst 
contribute  to  the  happening  of  the  act  or  event  causing  the  injury,  to  con- 
stitute contributory  negligence;  and  if  the  act  or  omission  merely  in* 
creases  or  adds  to  the  extent  of  the  loss  or  injury,  it  will  not  have  that 
effect,  though  it  mav  affect  the  amount  of  damages  to  be  recovered. 

/.  O^Neill  and  O.  E.  Cowell,  for  the  plaintiflF. 

O,  E.  Terry ^  for  the  defendants. 

ToBRANCE,  J.  The  general  question  reserved  for  our  advice 
in  this  case  is,  whether  the  plaintiflP,  upon  the  facts,  found  ig 
entitled  to  the  substantial  damages,  or  only  to  the  nominal 
damages  found  by  the  court  below. 

Inasmuch  as  that  court  has  expressly  found  that  the  negli- 
gence of  the  defendant  caused  or  contributed  to  the  injury  for 
which  the  plaintiff  seeks  to  recover,  the  decision  of  the  above 
general  question  depends  upon  this  single  point,  namely, 
whether  the  acts  and  conduct  of  the  plaintiflf  as  set  forth 
upon  the  record  constitute  or  amount  to  such  contributory 
negligence  on  his  part  as  will  bar  his  right  to  substantial 
damages.  The  facts  found,  so  far  as  they  bear  upon  the  ques- 
tion for  decision,  are,  in  substance,  the  following:  — 

The  plaintiflF  was  a  workman  in  the  service  of  the  defend- 
ant, and  at  the  time  of  the  injury  complained  of  was  engaged 
in  helping  to  store  ice  for  the  defendant  in  a  certain  brick 
building.  In  doing  this  work  the  plaintiflf  stood  upon  a  plat- 
form about  five  feet  wide  and  seventeen  feet  long,  raised  fif- 
teen feet  above  the  ground,  and  extending  from  the  west  side 
of  the  building  easterly  to  a  point  about  two  feet  east  of  the 
door  or  aperture  through  which  the  ice  was  taken  into  the 
building.  A  stout  plank  of  suitable  height  and  strength  ex- 
tended along  the  outer  side  of  the  platform  as  far  as  the  west 
side  of  the  door,  and  served  as  a  protective  railing  or  guard  to 
that  portion  of  the  platform.  In  front  of  the  door,  and  east  of 
it  the  platform  was  without  guard  or  railing  of  any  kind.  A 
short  time  prior  to  the  injury,  the  foreman  of  the  defendant 
stationed  the  plaintiflf  on  the  platform  just  west  of  the  door 
and  inside  the  railing,  and  showed  him  what  his  duties  were 
there,  and  told  him  "  not  to  go  upon  the  east  end  of  the  plat- 
form east  of  the  slide  and  door,  as  it  was  not  safe  to  stand 
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there."  He  did  not  tell  the  plaintiff  why  it  was  not  safe,  but 
the  danger  which  he  had  in  mind  was  the  narrowness  and  un* 
railed  condition  of  the  platform  and  the  liability  by  inadver- 
tence to  mistep  or  fall  or  slip  off,  the  latter  being  aggravated 
by  the  liability  of  the  platform  to  become  slippery  from  broken 
ice.  These  dangers  were  all  manifest.  The  peril  resulting 
from  the  accident  which  happened  to  the  building  was  not  in 
contemplation. 

After  the  foreman  went  away,  the  plaintiff,  in  spite  of  the 
orders  so  given  to  him,  and  for  reasons  of  his  own  apparently, 
went  over  to  the  east  end  of  the  platform  and  worked  there. 
It  is  found  that  there  was  no  sufficient  reason  or  excuse  for 
the  change  of  position.  One  of  his  fellow-workmen,  seeing  the 
plaintiff  in  that  place,  told  him  that  "  it  was  not  safe,  and  to 
stand  on  the  other  side";  but  the  plaintiff,  notwithstanding 
such  warning,  remained  at  work  there. 

While  so  at  work  the  brick  wall  of  the  building  above  the 
platform,  in  consequence  of  the  negligence  of  the  defendant, 
gave  way,  the  brick  falling  upon  the  platform,  and  thence  to 
the  ground.  The  plaintiff  was  struck  by  portions  of  the  de- 
scending mass,  and  fell  to  the  earth.  He  was  either  knocked 
off,  or  his  fall,  in  the  condition  in  which  he  stood,  was  inevi- 
table; indeed,  had  he  not  fallen  when  he  did,  his  injuries, 
which  were  very  serious,  would  have  been  worse.  Most  of  the 
injuries  which  he  actually  sustained  were  occasioned  by  the 
fall. 

The  plaintiff  had  no  knowledge  that  the  wall  would  be 
likely  to  fall  or  was  in  any  way  unsafe,  and  it  is  found  that 
"  no  fault  or  negligence  can  be  imputed  to  him  in  this  regard." 

In  contemplation  of  the  peril  from  the  falling  wall,  it  is 
found  that  "  the  spot  where  the  plaintiff  stood  could  not  have 
been  considered  more  dangerous  than  the  place  where  he  was 
directed  to  stand,  though  in  fact  most  of  the  brick  fell  upon 
the  side  where  he  stood,  and  the  result  demonstrated,  there- 
fore, that  the  other  side  would  have  been  safer  in  the  event 
which  occurred." 

Upon  these  facts  the  defendant  contends  that  the  plaintiff, 
in  going  to  and  remaining  on  the  east  end  of  the  platform, 
contrary  to  the  orders  and  in  spite  of  the  warning  given  him, 
and  in  view  of  the  obvious  and  manifest  danger  in  so  doing, 
was  guilty  of  such  contributory  negligence  as  bars  him  of  hia 
right  to  recover  more  than  nominal  damages. 

If  the  plaintiff's  injuries  had  resulted  from  any  of  the  perils 
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and  dangers  attendant  upon  the  mere  fact  of  his  standing  and 
working  on  the  east  end  of  the  platform,  which  were  obvious 
and  manifest  to  any  one  in  his  place,  which  were  in  the  mind 
of  the  foreman  when  he  told  the  plaintiff  not  to  go  there,  and 
in  view  of  which  his  fellow-workman  warned  him,  then  this 
claim  of  the  defendant  would  be  a  valid  one.  But,  upon  the 
facts  found,  it  is  without  foundation. 

The  injury  to  the  plaintiff  was  not  the  result  of  any  such 
dangers,  but  was  caused  through  the  negligence  of  the  defend- 
ant by  the  falling  walls.  This  was  a  source  of  danger  of  which 
he  had  no  knowledge  whatever.  He  was  justified  in  suppos- 
ing that  the  wall  was  safe,  and  would  not  be  likely  to  fall 
upon  him,  no  matter  where  he  stood  on  the  platform.  He  had 
no  reason  to  anticipate  even  the  slightest  danger  from  that 
source  before  or  after  he  changed  his  position.  This  being  so, 
he  could  be  guilty  of  no  negligence  with  respect  to  this  source 
of  danger  by  changing  his  position  contrary  to  orders;  for  neg- 
ligence presupposes  a  duty  of  taking  care,  and  this,  in  turn, 
presupposes  knowledge,  or  its  legal  equivalent. 

With  respect  to  that  danger,  the  plaintiff,  upon  the  facts 
found,  must  be  held  to  have  acted  as  any  reasonably  careful 
man  would  have  acted  under  the  same  circumstances.  In 
changing  his  position  contrary  to  orders,  he  voluntarily  took 
tho  risk  of  all  perils  and  dangers  which  a  man  of  ordinary 
care  in  his  place  ought  to  have  known  or  could  reasonably 
have  anticipated;  but  as  to  dangers  arising  through  the  de- 
fendant's negligence  from  other  sources, —  dangers  which  he 
was  not  bound  to  anticipate,  and  of  whose  existence  he  had 
no  knowledge, — he  took  no  risk,  and  assumed  no  duty  of 
taking  care.  It  was  the  duty  of  the  defendant,  on  the  facts 
found,  to  warn  the  plaintiff  against  the  danger  from  the  fall- 
ing wall. 

Now,  the  act  or  omission  of  a  party  injured  which  amounts 
to  what  is  called  contributory  negligence  must  be  a  neglij^ent 
act  or  omission,  and  in  the  production  of  the  injury  it  must 
operate  as  a  proximate  cause,  or  one  of  the  proximate  causes, 
and  not  merely  as  a  condition. 

In  the  case  at  bar  the  conduct  of  the  plaintiff,  as  we  have 
seen,  was,  with  respect  to  the  danger  from  the  falling  wall, 
not  negligent  for  the  want  of  knowledge  or  its  equivalent  on 
the  part  of  the  plaintiff. 

Nor  was  his  conduct,  legally  considered,  a  cause  of  the  in- 
jury.    It  was  a  condition  rather. 
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If  he  had  not  changed  his  position  he  might  not  have  been 
hurt.  And  so,  too,  if  he  had  never  been  born,  or  had  remained 
at  home  on  the  day  of  the  injury,  it  would  not  have  happened; 
yet  no  one  would  claim  that  his  birth  or  hit?  not  remaining  at 
home  that  day  can  in  any  just  or  legal  sense  be  deemed  a 
cause  of  the  injury. 

The  court  below  has  found  that  the  plaintiff's  fall  in  the 
position  in  which  he  stood  was  due  to  the  giving  way  of  the 
wall,  and  that  most  of  his  injuries  were  occasioned  by  the  fall. 
His  position  there,  upon  the  facts  found,  can  no  more  be  con- 
sidered as  a  cause  of  the  injury,  than  it  could  be  in  a  case 
where  the  defendant,  in  doing  some  act  near  the  platform 
without  the  plaintiff's  knowledge,  had  negligently  knocked 
him  to  the  ground,  or  had  negligently  hit  him  with  a  stone. 
Had  the  injury  been  occasioned  by  a  misstep  or  slip  from  the 
platform  by  the  carelessness  of  the  plaintiff,  or  for  the  want 
of  a  railing,  the  causal  connection  between  the  change  of  posi- 
tion and  the  injury  would,  legally  speaking,  be  quite  obvious; 
but  from  a  legal  point  of  view  no  such  connection  exists  be- 
tween the  change  of  position  and  the  giving  way  of  the  wall. 

The  plaintiff  had  full  knowledge  of  and  was  abundantly 
cautioned  against  certain  particular  sources  of  peril  and  dan- 
ger, and  he  voluntarily  neglected  the  warnings  and  took  the 
risk  of  those  perils  and  dangers.  He  was  injured  through  the 
negligence  of  the  defendant  from  an  entirely  different  source 
of  danger,  of  which  he  knew  and  could  know  nothing,  and 
of  whose  existence  it  was  the  duty  of  the  defendant  to  warn 
him. 

Under  these  circumstances,  the  failure  or  neglect  to  heed 
the  warning  does  not  constitute  contributory  negligence:  Gray 
V.  Scott,  66  Pa.  St.  345;  5  Am.  Rep.  371. 

In  the  case  cited,  certain  boys  had  been  warned  not  to  play 
at  a  certain  point,  because  of  some  particular  and  obvious 
dangers  existing  there.  They  failed  to  heed  the  warning,  and 
one  of  them,  playing  at  that  place,  was  killed.  His  death 
was  caused  by  the  negligence  of  another,  and  came  from  a 
source  of  danger  not  obvious,  and  entirely  different  from  any 
the  boys  had  been  warned  against. 

In  answering  the  argument  that  the  boy's  failure  to  heed  the 
warnings  was  a  cause  of  his  death,  and  contributory  negli- 
gence, the  court  say:  "  But  because  he  was  under  the  tram- 
way in  the  passage  below  it  is  thought  he  ras  guilty  of 
contributory  negligence.     He  could  ^i\,   oe  guilty  of  negli- 
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gence  as  to  the  defendant  without  there  was  some  reason  to 
expect  danger  and  a  duty  of  care  on  his  part  in  relation  to  it. 
There  was,  ordinarily,  none.  He  had  a  right,  therefore,  to  sup- 
pose everything  secure  and  safely  managed  on  the  tramway; 
and  because  it  was  not,  he  was  killed.  Precisely  the  same 
argument  could  have  been  used  if  the  boy  had  been  killed  in 
that  place  by  the  negligent  use  of  fire-arms  discharged  a 
hundred  yards  off." 

The  defendant  seems  to  claim,  however,  that  although  some 
of  the  plaintiff's  injuries  were  caused  by  falling  bricks,  yet 
most  of  them  were  caused  by  his  fall;  and  that  as  he  prob- 
ably would  not  have  fallen  had  he  remained  behind  the  rail- 
ing, he  contributed  to  his  injury  by  placing  himself  where,  in 
case  of  such  accident,  there  was  nothing  to  prevent  his  fall. 

Whether  the  claim  that  he  would  probably  not  have  fallen 
had  he  remained  where  he  was  stationed  be  true  or  not  must 
forever  remain  matter  of  conjecture.  But  if  its  truth  could  be 
demonstrated,  it  would  not,  as  we  have  seen,  change  the  rela- 
tion of  the  plaintiff's  act  to  the  legal  cause  of  his  injury,  or 
make  that  act,  from  a  legal  stand-point,  a  contributing  cause, 
when  it  was  but  a  condition. 

And  if  the  claim  means  that  the  plaintiff,  by  his  act,  in- 
creased the  injury  merely,  then  if  this  were  true,  it  would  not 
be  such  contributory  negligence  as  would  defeat  the  action. 
To  have  that  effect,  it  must  be  an  act  or  omission  which  con- 
tributes to  the  happening  of  the  act  or  event  which  caused 
the  injury.  An  act  or  omission  that  merely  increases  or  adds 
to  the  extent  of  the  loss  or  injury  will  not  have  that  effect, 
though,  of  course,  it  may  affect  the  amount  of  damages  recov- 
ered in  a  given  case:  Gould  v.  McKenna,  86  Pa.  St.  297;  27 
Am.  Rep.  705;  Stebbins  v.  Central  Vt.  R.  R  Co.,  54  Vt.  464; 
41  Am.  Rep.  855.  This  claim,  however,  on  the  facts  found, 
is  wholly  without  foundation. 

The  plaintiff  is  entitled  to  judgment  in  his  favor  for  one 
thousand  dollars,  and  the  superior  court  is  so  advised. 

NsoLiQENCB,  Definition  or.  —  That  an  action  for  negligence  may  ba 
tnaintained,  it  must  appear  that  there  existed  some  duty  on  the  part  of  the 
defendant  towards  the  plaintiff  which  was  unfulfilled:  Irask  v.  Shotwell,  41 
Minn.  66;  Schmidt  v,  Bauer,  80  Cal.  566;  Osborne  v.  McMaatere,  40  Minn. 
103;  12  Am.  St.  Rep.  698,  and  note  700,  701;  Caniffv.  Blanchard  etc.  Co.,  66 
Mich.  638;  11  Am.  St.  Rep.  541,  and  note. 

CoNTBiBUTOKY  Neoligencb,  What  CONSTITUTES.  —  Where  danger  ia 
known,  and  can  be  easily  avoided,  peril  voluntarily  and  unnecessarily  ad- 


110  Stanton  v.  New  York  etc.  Railway  Co.       [Conn. 

■nmed  may  constitate  contributory  negligence:  TTarria  v.  Township  0/ OUn^ 
ton,  64  Mich.  447;  8  Am.  St.  Rep.  842,  and  note  850,  851;  Shelley  v.  Austin, 
74  Tex.  609;  for  every  one  is  required  to  exercise  ordinary  care:  Moberljf 
▼.  Kansas  City  etc  R.  R.  Co.,  98  Mo.  18.3.  The  absence  of  an  exercise  of 
ordinary  care  is  a  question  of  fact  for  the  jury:  Cat-ver  ▼.  Plank  Road  Co.,  69 
Mich.  616. 

Contributory  Neglioence  —  Proximate  Cause.  —  Contributory  negli- 
gence cannot  be  invoked  as  a  defense  unless  it  is  a  proximate  cause:  North 
Birmingham  etc  R'y  Co.  v.  Calderwood,  89  Ala.  247;  18  Am.  St.  Rep.  105, 
Dickson  ▼.  BoUister,  123  Pa.  St.  421;  10  Am.  St  Rep.  633,  and  note;  Smith 
V.  Irwin,  51  N.  J.  L.  507;  14  Am,  St.  Rep.  699. 

Master  and  Servant  —  Risks  Assumed  bt  Servant.  —  A  servant  en- 
tering the  service  of  his  master  assumes  the  risk  of  such  perils  as  are  inci- 
dent to  the  particulsir  employment  in  which  he  engages:  Steffen  v.  Mayer,  96 
Mo.  420;  niick  v.  Flint  etc  R.  R.  Co.,  67  Mich.  632;  Roth  v.  NorUiem  P.  L. 
Co.,  18  Or.  205;  Rummel  v.  Dilioorth,  131  Pa.  St.  509;  17  Am.  St.  Rep.  827, 
and  note.  A  servant  voluntarily  undertaking  the  risk  of  an  obvious  danger 
cannot  recover  for  injuries  occasioned  therefrom,  even  though  he  exercised 
due  care:  Mellor  v.  Merchants'  Mfg.  Co.,  150  Mass.  362;  Coal  Run  Co.  v. 
Jones,  127  111.  379.  The  servant  must  use  ordinary  care  to  avoid  injury: 
Pennsylvania  Co.  v.  O'Shaughnessy,  122  Ind.  589;  Clough  v.  Hoffman,  132  Pa. 
St  626;  19  Am.  St.  Rep.  620,  and  note.  But  if  the  master  has,  by  his  own 
act,  thrown  the  servant  off  his  guard,  inducing  him  to  believe  that  no 
vigilance  is  required,  then  the  want  of  vigilance  on  the  part  of  the  servant  will 
not  bar  a  recovery  for  injuries  sustained:  Kinney  v.  Folkerts,  78  Mich.  688. 

Danosrous  Machinery  —  Risks.  —  The  danger  resulting  from  negligence 
is  not  one  of  the  ordinary  risks  of  operating  dangerous  machinery:  Brown  v. 
Sullivan,  71  Tex.  470. 
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Nominal  Damages  Mean  No  Damages  at  All.  —  They  exist  <mly  in 
name,  and  not  in  amount,  and  should  only  be  awarded  where  there  has 
been  a  breach  of  contract,  and  no  actual  damages  whatever  have  been 
or  can  be  shown. 

Damages  for  Breach  of  Contract.  —  One  who  violates  his  contract  with 
another  is  liable  for  all  the  ^ect  and  proximate  damages  which  result 
from  such  violation,  and  the  party  who  is  prevented  from  performing  his 
contract  by  such  violation  is  entitled  to  recover  the  value  thereof. 

Corporations  —  Contract  by  Promoters  —  Ratification.  —  A  contract 
made  by  the  promoters  of  a  corporation  to  aid  the  inchoate  corpora- 
tion^ as  a  reasonable  means  for  carrying  out  its  authorized  purposes, 
and  afterwards  ratified  by  the  corporation,  makes  it  liable  for  every- 
thing which  has  been  done  under  the  contract  Such  ratification  relates 
back  to  the  execution  of  the  contract,  and  renders  it  obligatory  from  the 
outset 

CoRFORATioNS  —  CONTRACT  BY  PROMOTERS  —  RATIFICATION.  —  A  Corpora- 
tion has  power,  when  organized,  to  ratify  a  contract  made  by  its  pro- 
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moters,  wben  it  !■  one  within  the  parposes  for  which  the  corporation 
was  organized,  and  is  a  reasonable  means  of  carrying  ont  those  parposes, 
and  the  ratification  makes  the  contract  in  all  respects  what  it  would 
have  been  if  the  requisite  power  had  existed  when  it  was  entered  into; 
nor  can  the  corporation  in  such  case  take  advantage  of  its  own  acts  or 
omissions  to  escape  liability  on  the  contract. 
Contracts,  Pabol  Evidbnce  to  Vary.  —  Where  a  eon  tract  is  in  writ- 
ing, and  specially  exempts  one  of  the  parties  from  the  performance  of 
eertain  duties,  parol  evidence  is  inadmissible  to  show  a  parol  agreement 
inconsistent  with  the  written  one. 

S.  Tweedy  and  J.  S.  Seymour,  for  the  appellant. 
J.  B.  Hurlbutt,  for  the  appellees. 

Andrews,  C.  J.  The  New  Yo.rk  and  Eastern  Railway  Com- 
pany was  a  railroad  corporation  organized  under  the  general 
railroad  law  of  this  state  for  the  purpose  of  building  and 
operating  a  railroad  from  the  western  line  of  the  state,  in  the 
town  of  Greenwich  to  the  town  of  New  Haven,  a  distance  of 
forty-six  miles,  and  included  a  bridge  across  the  Housatonic 
River. 

At  the  March  term,  1875,  of  the  superior  court  in  Fairfield 
County,  upon  the  application  of  Daniel  N.  Stanton  and  others, 
Levi  Warner,  Esq.,  was  duly  appointed  receiver  of  all  the  prop- 
erty and  assets  of  this  corporation.  Mr.  Warner  accepted  the 
trust,  and  gave  bond  as  required  by  the  decree  of  the  court.  At 
the  same  term  of  the  court  it  was  ordered  that  all  persons  hav- 
ing claims  against  the  corporation  should  present  them  to  the 
receiver  within  ninety  days  after  the  publication  of  the  order. 
Among  others,  Henry  Hungerford  of  Norwalk  presented  to 
the  receiver  in  due  time  a  claim  against  the  corporation, 
amounting  to  two  hundred  thousand  dollars.  At  a  later  term 
of  the  court  such  proceedings  were  had  that  Julius  B.  Curtis, 
Esq.,  was  appointed  a  committee  of  the  court  to  examine  and 
adjust  all  the  claims  so  presented  to  the  receiver  and  not  al- 
lowed by  him,  and  to  make  report  to  the  court  of  his  doings 
in  the  premises.  Mr.  Hungerford  appeared  before  the  com- 
mittee, and  offered  testimony  in  support  of  his  claim.  Various 
proceedings  were  had  in  court  and  before  the  committee  from 
time  to  time,  and  the  committee  returned  his  completed  re- 
port to  the  court  in  June,  1889.  Thereupon  Mr.  Hungerford 
came  into  court  and  remonstrated  against  its  acceptance.  The 
court  overruled  the  remonstrance,  accepted  the  report,  and 
rendered  judgment  pursuant  thereto.  Mr.  Hungerford  now 
brings  the  case  to  this  court  by  appeal.     For  a  clear  under- 
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standing  of  the  questions  raised  by  the  appeal,  a  somewhat 
more  extended  statement  is  required. 

On  the  twelfth  day  of  September,  1873,  Henry  Hungerford 
entered  into  a  contract  with  Samuel  E.  Olmstead,  William 
C.  Street,  William  T.  Minor,  and  Henry  R.  Parrott,  as  fol- 
lows:— 

"  Whereas,  the  New  York  and  Eastern  Railway  Company 
are  desirous  of  procuring  lands  for  the  right  of  way,  for  depots 
side-tracks,  gravel-pits,  and  other  necessary  purposes  for  their 
railroad,  as  called  for  by  the  terms  of  the  contract  between 
said  railway  company  and  D.  N.  Stanton  and  A.  P.  Balch, 
and  within  the  limits  herein  provided,  —  the  assent  of  the  said 
Stanton  and  Balch  in  writing  having  been  obtained  thereto, — 
from  the  line  of  the  state  of  New  York  to  the  western  line  of 
the  city  of  New  Haven,  and  from  Stratford  to  Derby; 

'*  Now,  therefore,  for  that  purpose,  the  following  memoran- 
dum of  agreement  is  this  day  entered  into,  by  and  between 
Samuel  E.  Olmstead,  William  C.  Street,  William  T.  Minor, 
and  Henry  R.  Parrott,  a  committee  of  the  directors  of  the  said 
railway  company  duly  authorized  thereto,  the  party  of  the 
first  part,  and  Henry  Hungerford  of  Norwalk,  Connecticut, 
party  of  the  second  part :  — 

"The  party  of  the  first  part,  for  all  the  lands  necessary  for 
the  above  purposes,  on  the  line  of  their  said  railroad  between 
the  western  line  of  the  state  of  Connecticut,  in  the  town  of 
Greenwich,  and  the  western  line  of  the  city  of  New  Haven, 
and  for  all  expenses  for  procuring  the  same  except  engineer- 
ing, which  shall  be  paid  by  the  party  of  the  first  part,  agrees 
to  give  the  party  of  the  second  part  five  hundred  thousand 
dollars  of  the  capital  stock  of  the  said  railway  company,  fully 
paid  up. 

"  The  said  party  of  the  second  part  will  at  once,  as  soon  as 
the  engineer  has  located  any  part  of  the  line  of  said  railroad, 
proceed  to  purchase  and  procure  all  such  necessary  lands  on 
said  line  at  his  own  charge  and  expense,  and  within  a  reason- 
able time,  and  as  fast  as  required  by  said  company,  will  cause 
such  lands  to  be  conveyed  to  said  railway  company,  or  to  be 
taken  under  the  statute  laws  of  the  state,  that  said  company 
may  enter  thereon  and  construct  their  road. 

"  The  engineer  shall  lay  out  such  additional  lines  as  may 
be  indicated  and  required  by  said  party  of  the  second  part,  sub- 
ject to  the  approval  of  the  said  company,  and  of  the  said  Stan- 
ton and  Balch,  to  enable  him  to  make  the  most  advantageous 
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terms  in  purchasing  said  lands  for  the  building  of  the  said 
road  on  the  most  feasible  and  direct  route,  as  provided  by  said 
contract 

"  It  is  mutually  agreed  and  understood  that  the  party  of 
the  second  part  shall  commence  at  once  to  procure  said  lands 
on  such  portions  of  said  route  as  may  be  required  by  the  party 
of  the  first  part,  and  located  by  said  engineer,  and  as  soon  as 
and  when  he  shall  cause  to  be  conveyed  to  said  company,  or 
shall  procure  under  the  statute  the  said  lands  or  any  portion 
thereof,  then  the  party  of  the  first  part  shall  pay  to  the  party 
of  the  second  part  or  assigns,  according  to  said  engineer's  esti- 
mate per  mile  for  the  property  conveyed,  compared  with  his 
gross  estimate,  in  relative  proportion  to  the  sum  of  five  hun- 
dred thousand  dollars;  and  when  all  of  said  lands  are  so  con- 
veyed and  procured,  then  the  remaining  portion,  if  any,  of  said 
five  hundred  thousand  dollars  capital  stock,  fully  paid  up, 
shall  be  paid  to  the  party  of  the  second  part  or  assigns.  If 
said  five  hundred  thousand  dollars  of  capital  stock  shall  be 
insuflScient  to  purchase  and  procure  said  lands,  then  any  ad- 
ditional amount  to  be  used  for  such  purpose  shall  be  a  matter 
of  further  agreement. 

"  Nothing  in  this  agreement  shall  be  so  construed  as  to  hold 
the  said  party  of  the  second  part  liable  in  any  way  for  pro- 
curing charters  for  drawbridges  over  navigable  waters. 

"  It  is  further  mutually  agreed  between  the  parties  hereto 
that  if  any  portion  of  the  said  right  of  way  between  the  afore- 
said boundaries  shall  not  be  taken  by  said  company,  then  so 
much  of  said  five  hundred  tliousand  dollars  as  shall  be  a  fair 
relative  proportion  of  the  estimated  cost  of  said  right  of  way, 
depot-grounds,  etc.,  not  taken,  shall  be  withheld  by  the  party 
of  the  first  part  in  the  final  settlement  between  the  parties 
hereto;  and  the  party  of  the  second  part  shall  have  no  claim 
of  any  kind  against  said  company  for  time  or  expenses  in  so 
purchasing  or  procuring  said  right  of  way,  and  that  no  part  of 
said  five  hundred  thousand  dollars  of  stock  or  its  proceeds 
shall  be  used  to  pay  for  such  time  or  expenses,  except  any 
balance  that  may  be  left  after  purchasing  and  procuring  said 
lands. 

"  In  case  any  disagreement  should  arise  between  said  parties 
hereto  in  regard  to  any  matter  provided  for,  or  pertaining  to 
this  memorandum  of  agreement,  such  disagreement  or  difler- 
ence  shall  be  submitted  to  the  arbitration  of  three  disinterested 
persons,  either  agreed  on  by  the  parties  or  one  appointed  by 
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each  party;  and  the  decision  of  such  arbitrators  shall  be  final 
and  conclusive  on  the  parties  to  this  agreement. 

"  In  witness  whereof  the  parties  hereto  by  their  own  proper 
hands  and  seals  have  signed  this  memorandum  agreement, 
this  twelfth  day  of  September,  one  thousand  eight  hundred  and 
seventy-three.  "  S.  E.  Olmstead.  [l.  s.] 

**Wm.  C.  Street.  [l.  s.] 

"  H.  R.  Parrott.  [l.  8.] 

"  Wm.  T.  Minor.  [l.  s.] 

"Henry  Hungerford."    [l.  s.] 

At  that  time  there  was  no  legally  incorporated  New  York 
and  Eastern  Railway  Company.  There  was  a  voluntary  associ- 
ation of  individuals  calling  itself  by  that  name  and  which  was 
the  preliminary  organization  formed  for  the  purpose  of  pro- 
moting and  procuring  the  complete  incorporation  of  the  com* 
pany.  Of  this  voluntary  association  the  Messrs.  Olmstead, 
Street,  Minor,  and  Parrott  were  the  officers  and  directors.  Mr. 
Hungerford  commenced  at  once  the  performance  of  the  con- 
tract on  his  part,  and  obtained  contracts  from  many  of  the 
owners  of  land  along  the  line  of  the  proposed  railroad,  and  ex- 
pended in  such  work,  as  he  claimed,  much  time  and  a  large 
amount  of  money.  On  the  tenth  day  of  February,  1874,  the 
company  became  duly  and  legally  incorporated  by  filing  with 
the  secretary  of  the  state  its  articles  of  incorporation  as  pro- 
vided by  the  statute.  Mr.  Olmstead  was  made  the  president 
of  the  corporation,  as  he  had  been  of  the  preliminary  organ- 
ization, and  Messrs.  Street,  Minor,  and  Parrott  were  made  direc- 
tors. On  the  twenty-seventh  day  of  April,  1874,  the  corporation, 
by  a  duly  authorized  committee  of  its  directors,  consisting  of  the 
Messrs.  Olmstead,  Street,  Minor,  and  Parrott,  ratified  and  de- 
clared in  writing  the  contract  of  the  twelfth  day  of  September, 
1873  (except  that  part  that  had  reference  to  the  line  of  road 
between  the  towns  of  Stratford  and  Derby)  to  be  a  binding 
contract  between  Mr.  Hungerford  and  the  corporation.  The 
ratification  was  annexed  to  the  contract,  and  is  as  follows:  — 

"The  New  York  and  Eastern  Railway  Company  having 
been,  since  the  execution  of  the  foregoing  contract,  duly  and 
legally  organized,  and  the  committee  named  herein  having 
been  appointed  by  the  directors  of  said  company,  and  duly 
authorized  to  make  this  agreement,  it  is  hereby  agreed,  by 
and  between  the  said  committee  and  said  Henry  Hungerford, 
that  the  foregoing  contract  is  ratified,  and  declared  to  be  a 
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binding  contract  upon  the  parties,  except  as  to  that  part  of 
the  same  which  provides  for  the  procuring  of  land  for  the 
right  of  way  from  Stratford  to  Derby,  which  is  not  to  be  pro- 
cured by  said  Hungerford.  The  amount,  for  that  reason,  to 
be  deducted  from  the  compensation  of  five  hundred  thousand 
dollars,  in  the  paid-up  capital  stock  of  said  company,  to  be 
paid  to  said  Hungerford  or  his  assigns,  is  to  be  a  matter  of 
further  negotiation  and  settlement  between  the  parties;  and  if 
they  cannot  agree,  it  is  to  be  fixed  upon  in  the  same  manner 
as  agreed  in  said  contract  for  the  settlement  of  any  differences 
or  disagreements  that  may  arise  between  the  parties." 

The  corporation  preferred  its  petition  to  the  general  assem- 
bly at  the  May  session,  1874,  praying  for  liberty  to  erect  a 
railroad  bridge  across  the  Housatonic  River  as  a  part  of  ita 
line,  but  the  petition  was  dismissed,  and  liberty  to  build  the 
bridge  was  denied. 

After  the  company  became  duly  incorporated,  Mr.  Hunger- 
ford continued  in  the  business  of  procuring  contracts  from 
other  owners  of  land,  and  renewals  of  those  contracts  which 
had  been  previously  made;  and  he  claimed  that  he  had  ob- 
tained the  right  of  way  for  more  than  fifteen  miles  of  the  dis- 
tance of  the  line  in  such  way  that  it  was  ready  to  be  conveyed 
to  the  corporation.  He  claimed  to  have  proved  that  in  and 
about  the  obtaining  of  these  contracts  he  spent  more  than 
seven  months  in  actual  days'  work,  with  an  assistant  for  the 
whole  time,  and  paid  out  more  than  six  thousand  dollars  in 
cash  in  the  necessary  disbursements  of  the  work;  and  that  by 
reason  of  the  acts  and  omissions  of  the  company  he  was  pre- 
vented from  engaging  in  any  other  business  or  occupation 
from  the  date  of  the  contract  until  February  10,  1875.  He 
claimed  also  that  it  would  not  have  cost  him  more  than  one 
hundred  thousand  dollars  to  have  procured  the  entire  right  of 
way  called  for  by  the  contract.  For  the  purposes  of  the  pres- 
ent discussion,  it  must  be  taken  that  the  several  claims  were 
proved,  and  are  true,  as  they  are  admitted  by  the  demurrers 
to  the  remonstrance. 

At  the  hearing  before  the  committee,  Mr.  Hungerford  claimed 
that,  upon  the  facts  of  the  case,  he  was  entitled  to  damages. 
1.  That  for  breach  of  contract,  by  reason  of  the  acts  and  omis- 
sions of  the  corporation,  there  should  be  allowed  to  him  as 
damages  a  sum  equal  to  the  par  value  in  money  of  the  five 
hundred  thousand  dollars  of  capital  stock  of  the  corporation, 
less  the  sums  it  would  have  cost  him  to  procure  the  right  of 
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way;  or  2.  That  there  should  be  awarded  to  hira  Buch  a  pro- 
portionate part  of  the  par  value,  in  money,  of  the  five  hundred 
thousand  dollars  of  capital  stock,  less  the  cost  of  purchasing, 
as  the  part  of  the  line  which  he  had  procured  bore  to  the  whole 
line;  or  3.  That  there  should  be  awarded  to  him  a  sum  equal 
to  the  fair  value  of  the  services  and  work  he  and  those  under 
him  had  performed,  and  also  a  sum  equal  to  all  the  money 
he  had  disbursed,  and  such  further  substantial  damages  as 
he  was  legally  and  equitably  entitled  to  for  the  breach  of  the 
contract.  The  committee  overruled  each  of  these  claims,  and 
refused  to  allow  any  substantial  damages  as  claimed  by  Mr. 
Hungerford,  and  allowed  nominal  damages  only.  The  ruling 
and  decision  of  the  committee  on  these  claims  is  the  fourth 
ground  of  remonstrance.  A  demurrer  to  this  ground  of  re- 
monstrance was  sustained.  This  is  assigned  for  error  in  the 
reasons  of  appeal,  and  presents  the  main  question  in  the  case. 

Nominal  damages  mean  no  damage  at  all.  They  exist  only 
in  name,  and  not  in  amount.  In  the  quaint  language  of  an 
old  writer,  they  are  "  a  mere  peg  to  hang  costs  on."  They  are 
Buch  as  are  to  be  awarded  in  a  case  where  there  has  been  a 
breach  of  a  contract  and  no  actual  damages  whatever  have 
been  or  can  be  shown.  The  facts  in  connection  with  the  claim 
of  Mr.  Hungerford,  as  found  or  as  admitted  by  the  pleadings, 
are  such  as,  under  most  circumstances,  would  seem  to  require 
that  more  than  nominal  damages  should  be  allowed.  They 
show  that  Mr.  Hungerford  was  ready  and  willing  at  all  times, 
and  able,  to  perform  the  contract  fully  on  his  part,  and  that 
he  would  have  done  so  except  that  he  was  prevented  from  so 
doing,  and  so  was  prevented  from  earning  the  whole  sum  of 
five  hundred  thousand  dollars  in  the  fully  paid-up  capital 
stock  of  the  corporation,  by  the  acts  and  omissions  and  inabil- 
ity of  the  company. 

It  is  a  general  rule  of  law  that  one  who  violates  his  contract 
with  another  is  liable  for  all  the  direct  and  proximate  damages 
which  result  from  such  violation.  It  is  a  rule  so  obviously 
just  and  so  well  established  by  authority  that  it  ought  not  to 
be  called  in  question.  It  is  also  a  rule  of  law  that  "in  all 
cases  of  prevention  of  performance,  where  the  plaintiff  has 
been  deprived  by  the  defendant  of  the  benefit  of  the  contract, 
the  plaintiff  is  entitled  to  recover  what  he  has  lost  by  the  act 
of  the  defendant":  Addison  on  Contracts,  881.  See  also 
Chitty  on  Contracts,  11th  ed.,  1323,  note  b;  1  Sedgwick  on 
Damages,  7th  ed.,  473.     In  Wells  v.  Abernethy,  5  Conn.  227, 
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this  court  laid  down  the  same  rule.  Judge  Hosmer,  in  giving 
the  opinion,  said:  "  If  the  party  omits  to  do  what  he  stipu- 
lated, it  is  just,  as  a  reasonable  substitute,  that  he  should  pay 

the  precise  value  of  the  thing  he  contracted  to  do When 

a  contract  has  been  violated,  the  compensation  of  the  party 
complaining  of  the  violation  should  be  the  value  of  the  con- 
tract. He  has  been  deprived  of  his  contract,  and  he  should 
have  in  lieu  thereof  its  value  ":  Wakeman  v.  Wheeler  and  Wil- 
son Mfg.  Co.,  101  N.  Y.  211;  54  Am.  Rep.  676. 

In  Taylor  v.  Bradley,  39  N.  Y.  129, 100  Am.  Dec.  415,  Judge 
Woodruff,  in  the  decision,  said:  "The  only  rule  that  will  do 
justice  to  the  parties  is,  that  the  plaintiff  is  entitled  to  the 
value  of  his  contract.  He  was  entitled  to  its  performance;  it  is 
broken;  he  is  deprived  of  his  adventure;  what  was  this  oppor- 
tunity which  the  contract  had  apparently  secured  to  him 
worth?  To  reap  the  benefit  of  it,  he  must  incur  expense,  sub- 
mit to  labor,  and  the  appropriation  of  his  stock.  His  dam- 
ages are  what  he  has  lost  by  being  deprived  of  his  chance  of 
profit."  See  also  Brooks  v.  Hubbard,  3  Conn.  58;  8  Am.  Dec. 
154;  Dennis  v.  Maxfield,  10  Allen,  138;  Chamberlin  v.  Scottf 
33  Vt.  80;  Stevens  v.  Lyford,  7  N.  H.  360,  365;  Mitchell  v. 
Gile,  12  N.  H.  395;  Smith  v.  Smith,  2  Johns.  235,  243;  3  Am. 
Dec.  410;  Gleason  v.  Pinney,  5  Cow.  152;  Blanche  v.  Colbum^ 
5  Car.  &  P.  58;  Inchbald  v.  Western  Coffee  Plantation  Co.,  17 
Com.  B.,  N.  S.,  733.  Many  other  authorities  are  cited  in  the 
notes  to  Cutter  v.  Powell,  2  Smith's  Lead."  Cas.,  7th  ed.,  53. 

The  committee,  in  one  part  of  his  report,  says:  "I  do  not 
find  that  from  the  twenty-seventh  day  of  April,  1874  (the  date 
of  the  ratification),  the  said  Hungerford  suffered  any  special 
loss  or  damage  from  the  acts,  omissions,  and  inability  of  said 
corporation;  and  as  he  makes  no  special  claim  for  damages 
from  the  time  of  the  ratification  of  the  contract  until  the  fail- 
ure of  said  corporation  to  obtain  a  grant  to  build  said  bridge, 
at  which  time  it  became  apparent  that  the  company  could  not 
carry  into  effect  the  provisions  of  their  contract  with  him,  I 
find  that  he  necessarily  suffered  but  little  loss  or  damage  after 
that  time,  and  therefore  find  that  he  is  entitled  to  nominal 
damages."  In  another  place  he  says:  "I  do  not  find  said 
ratification  of  said  contract  in  terms  to  be  a  ratification  of  the 
acts  and  doings  of  Mr.  Hungerford  in  procuring  said  contracts 
from  individuals  for  the  right  of  way,  nor  do  I  find  that  the 
New  York  and  Eastern  Railway  Company  ever  ratified  said 
contracts  in  any  other  manner."    It  is  evident  from  these  ex- 
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tracts  from  his  report  that  the  learned  committee  was  of  the 
opinion  that  in  estimating  damages  no  regard  whatever  was 
to  be  paid  to  the  contracts  which  Mr.  Hungerford  had  obtained 
prior  to  the  ratification  by  the  corporation  of  its  contract  with 
him.  In  this  respect,  we  think  he  failed  to  give  the  full  and 
proper  effect  to  the  ratification. 

The  corporation,  by  it  ratification  of  the  contract  previously 
made  by  it  promoters,  became  liable  for  everything  that  had 
been  done  pursuant  to  it.  That  contract  was  made  by  the 
promoters  to  aid  the  inchoate  corporation,  and  it  was  a  rea- 
sonable means  for  the  carrying  out  of  the  authorized  purposes 
of  the  company.  It  required  Mr.  Hungerford  to  commence  at 
once  to  procure  land.  He  did  so  commence,  using  forms  of 
contracts  provided  by  Mr.  Olmstead,  the  president.  The 
directors  acted  with  full  knowledge  of  all  the  facts,  and  with 
such  knowledge  they  "ratified"  the  contract.  That  word 
itself  means  the  adoption  of  a  previously  formed  contract. 
Ratification  relates  back  to  the  execution  of  the  contract,  and 
renders  it  obligatory  from  the  outset.  By  the  nature  of  the 
act  the  party  ratifying  becomes  a  party  to  the  contract,  and  is, 
on  the  one  hand,  entitled  to  all  its  benefits,  and  on  the  other, 
is  bound  by  its  terms:  Edwards  v.  Grand  Junction  R^y  Co.y  1 
Mylne  &  C.  650,  672;  Negley  v.  Lindsay,  67  Pa.  St.  217;  5 
Am.  Rep.  427  (Sharswood,  J.);  Anderson's  Law  Diet.,  in 
verbum;  Low  v.  Connecticut  and  Passumpsic  Rivers  R.  R.  Co.y 
45  N.  H.  370;  Stanley  v.  Chester  and  Birkenhead  R'y  Co.,  3 
Mylne  &  C.  773.  A  corporation  has  power,  when  fully  organ- 
ized, to  ratify  a  contract  made  by  its  promoters,  when  it  is  one 
within  the  purposes  for  which  the  corporation  was  organised 
and  appears  to  be  a  reasonable  means  for  the  carrying  out  of 
those  purposes:  Morawetz  on  Corporations,  549;  Touche  v. 
Metropolitan  Warehousing  Co.,  L.  R,  6  Ch.  App.  671.  And  the 
ratification  makes  the  contract  in  all  respects  what  it  would 
have  been  if  the  requisite  power  had  existed  when  it  was  en- 
tered into:  Whitney  v.  Wyman,  101  U.  S.  397;  Angell  and 
Ames  on  Corporations,  sec,  304;  Churchy.  Sterling,  16  Conn. 
388;  Fleckner  v.  Bank  of  U.  S.,  8  Wheat.  363  (Story,  J.). 

The  fifth  ground  of  remonstrance  states  that  for  the  pur- 
pose of  showing  that  Mr.  Hungerford  was  entitled  to  no  dam- 
age, even  if  the  contract  had  been  broken  by  the  company, 
the  company  introduced  Mr.  H.  R.  Parrott,  one  of  its  directors 
and  its  secretary,  as  a  witness,  of  whom  it  asked:  "Was  it 
practicable  or  possible  to  obtain  subscriptions  for  the  road 
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after  the  legislature  refused  to  giv^  you  a  charter  for  the 
bridge?"  To  this  question  Mr.  Parrott  answered:  "It  was 
utterly  impossible  to  get  subscriptions  to  stock  or  to  raise 
money  to  build  the  road."  This  question  and  answer  were 
admitted  against  the  objection  of  Mr.  Hungerford.  The  bear- 
ing and  effect  of  this  testiiiiony  is  made  clear  by  that  portion 
of  the  committee's  report  where  he  finds,  "  that  said  company 
did  not  ....  cause  their  road  to  be  laid  out  and  accepted  by 
the  railroad  commissioners;  that  they  did  not  lay  out  and  ex- 
pend a  sufficient  sum  as  required  by  statute  to  enable  them 
to  continue  their  corporate  existence;  and  that  they  suffered 
their  corporate  rights  to  expire,  in  consequence  thereof,  on  the 
tenth  day  of  February,  1875.  Nor  did  they  issue  any  stock 
certificates,  although  a  small  portion  of  stock  had  been  sub- 
scribed for  by  individuals,  which  stock  has  never  had  any 
market  value,  and  no  value  whatever  except  as  assets  in  the 
hands  of  the  receiver  to  pay  the  past  liabilities  of  said  rail- 
road company." 

We  think  the  admission  of  this  evidence  was  error.  It  was 
allowing  the  corporation  to  take  advantage  of  its  own  acts  and 
omissions,  to  escape  liability  on  its  own  contract.  The  statute 
under  which  the  corporation  was  organized  required  that  be- 
fore the  certificate  of  its  organization  was  filed  there  must  be 
bona  fide  subscriptions  to  its  stock,  of  at  least  five  thousand 
dollars  for  each  mile  of  its  proposed  line,  —  in  this  instance 
forty-six  miles,  —  so  that  this  railroad  corporation  must  have 
had  at  least  two  hundred  and  thirty  thousand  dollars  of 
bona  fide  subscriptions  to  its  capital  stock  for  which  it 
could  have  issued  certificates,  and  which  must  have  been 
worth  their  full  face  value.  How  much  more  stock  had  been 
subscribed  for  by  individuals  does  not  appear.  That  no  stock 
was  issued  was  because  the  corporation  decided  not  to  issue 
any,  and  that  is  the  best  possible  reason  why  it  never  had 
any  market  value.  As  none  was  issued,  clearly  it  could  never 
have  had  any  market  value,  and  no  value  whatever  except  as 
assets  in  the  hands  of  the  receiver  to  pay  the  past  liabilities 
of  the  corporation. 

The  corporation  was  organized  for  the  purpose  of  building 
and  operating  a  railroad  from  Greenwich  to  New  Haven, — 
presumably  for  the  profit  of  its  corporators  and  promoters. 
It  may  be  conceded  that  the  success  of  the  scheme  depended 
largely  upon  obtaining  permission  to  bridge  the  Housatonic 
River.     It  may  be  granted  further  that,  having  failed  to  ob- 
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tain  such  permission,  the  directors  acted  prudently,  so  far  as 
their  enterprise  was  concerned,  in  permitting  their  corporate 
existence  to  expire.  But  neither  of  these  considerations  could 
absolve  the  corporation  from  its  contract.  It  had  stipulated 
with  Mr.  Hungerford  to  pay  him  five  hundred  thousand  dol- 
lars in  the  fully  paid  up  shares  of'  its  capital  stock.  It  could 
not,  without  violating  that  contract,  permit  its  corporate  ex- 
istence to  expire,  or  omit  to  issue  its  stock.  The  permitting 
itself  to  become  disabled  from  performing  the  contract  on  its 
part  was  a  violation  of  the  agreement  with  Mr.  Hungerford. 
When  a  party  enters  into  an  agreement  which  can  only  take 
effect  by  the  continuance  of  a  certain  existing  state  of  things, 
there  is  an  implied  engagement  on  his  part  that  he  will  not, 
by  any  act  or  omission  of  his  own,  do  anything  to  put  an  end 
to  that  state  of  circumstances  under  which  alone  the  agree- 
ment can  be  operative:  Stirling  v.  Maitland,  6  Best  &  S.  840. 
The  case  of  Inchhald  v.  Western  Coffee  Plantation  Co.j  17  Com. 
B.,  N.  S.,  733,  is  clearly  in  point.  The  plaintiff  was  a  broker, 
and  sued  to  recover  the  sum  of  four  hundred  pounds  sterling. 
The  defendant  was  a  stock  company  formed  to  carry  on  the 
business  of  raising  coffee,  tea,  and  cinchona,  and  had  entered 
into  negotiations  with  one  Lascelles  to  purchase  of  him  a 
plantation  in  the  East  Indies  on  which  to  carry  on  the  busi- 
ness. The  defendant  then  agreed  with  the  plaintiff  to  pay 
him  one  hundred  pounds  down  and  four  hundred  pounds 
afterwards,  when  all  the  shares  of  the  defendant  should  be 
placed;  and  in  consideration  thereof,  the  plaintiff  undertook 
to  place  all  the  shares  of  its  stock.  The  plaintiff  procured 
some  shares  to  be  subscribed  for,  but  before  he  had  procured 
the  whole,  Mr.  Lascelles  refused  to  convey  the  plantation  to 
the  defendant.  Thereupon  the  defendant's  directors  decided 
to  abandon  the  enterprise,  wound  up  the  corporation,  and  re- 
turned to  the  stockholders  who  had  subscribed  the  deposits 
they  had  paid.  It  was  held  that  although  the  scheme  of  the 
defendant  was  rendered  impracticable  by  the  refusal  of  Mr. 
Lascelles  to  convey  the  plantation,  yet  as  the  winding  up  of 
the  corporation  was  the  voluntary  act  of  the  defendant,  and 
as  thereby  they  had  prevented  the  plaintiff  from  earning  the 
whole  four  hundred  pounds,  they  were  liable  to  him  for  that 
amount,  less  the  risk  he  had;  and  the  court  assessed  the 
damages  at  two  hundred  pounds.  See  also  2  Parsons  on  Con- 
tracts, 6th  ed.,  523;  Chitty  on  Contracts,  11th  ed.,  89,  1059; 
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Flanche  v.  Colburn,  5  Car.  &  P.  58;  Mclntyre  v.  Belcher^  14 
Com.  B.,  N.  S.,  653. 

The  sixth  ground  of  remonstrance  is,  that  "  on  the  hear- 
ing,  said  company,  for  the  purpose  of  showing  that  the  per- 
formance of  said  Hungerford's  contract  depended  upon  said 
company's  obtaining  the  right  to  bridge  the  Housatonic  River, 
and  that  in  the  event  of  a  failure  to  obtain  such  right  said 
contract  was  to  be  terminated,  asked  said  Parrott:  '  Did  Mr. 
Hungerford  know  that  the  success  of  the  road  depended  upon 
getting  the  bridge?'  In  answer,  the  witness  said:  *I  say  Mr. 
Hungerford  knew  that  the  success  of  the  road  depended  upon 
getting  the  bridge,  because  I  talked  with  him  on  that  very 
subject  over  and  over  again.*  Mr.  Hungerford  duly  objected 
to  this  evidence." 

We  think  it  was  error  to  admit  this  testimony.  The  con- 
tract between  Mr.  Hungerford  and  the  company  was  in  writ- 
ing, and  all  parol  understandings  and  agreements  were  merged 
in  it.  Besides,  the  contract  expressly  exempted  Mr.  Hunger- 
ford from  liability  for  procuring  charters  for  drawbridges  over 
navigable  waters. 

For  the  reasons  here  given,  we  think  the  superior  court 
erred  in  accepting  the  report  of  the  committee. 

Breach  o»  Coittract — Measure  of  Damages.  —  As  to  what  damagea 
may  be  recovered  for  the  breach  of  a  contract,  see  Masterton  v.  Mayor,  7 
Hill,  61;  42  Am.  Dec.  38,  and  particularly  note  48-51.  Damagea  recover- 
able for  the  breach  of  a  contract  mast  be  the  natural  and  proximate  conse- 
quencea  of  snch  breach:  Ashe  v.  De  BosseU,  5  Jones,  299;  72  Am.  Dee. 
652,  and  note;  Indiana  etc  R'y  Co.  v.  Adamsoti,  114  Ind.  282;  FTowe  v.  North, 
69  Mich.  272;  Morrit  v.  Cobum,  71  Tex.  406;  Dunn  v.  Mackey,  80  Cal.  104;  LU- 
jengren  etc  Co.  v.  Mead,  42  Minn.  420;  the  amount  of  which  is  measured  by  the 
actual  damage  resulting  to  the  injured  party  from  the  failure  of  the  other  to 
perform  his  agreement:  Clements  v.  Beatty,  87  Ala.  238  (where  there  was  » 
breach  on  the  part  of  a  vendor  in  a  contract  for  the  sale  of  trees);  Berkey  t. 
Haseall,  123  Ind.  502  (where  the  breach  was  on  the  part  of  a  furniture  com< 
pany  in  failing  to  deliver  furniture  by  a  stipulated  date);  Sunman  v.  Clark, 
120  Ind.  142  (where  the  breach  was  of  a  contract  to  saw  lumber);  Cameron 
V.  White,  74  Wis.  425  (where  the  breach  was  by  the  vendee  in  a  contract  to 
■ell  and  deliver  sawed  lumber);  Phelps  v.  Beebe,  71  Mich.  554;  Wells  T. 
Board  qf  Eduaxtion,  78  Mich.  261  (where  the  breach  was  that  of  a  contractor 
in  failing  to  complete  a  building);  Crescent  Mfg.  Co.  v.  Nelson  Mfg.  Co^ 
100  Mo.  322  (where  the  breach  was  by  defendant  in  failing  to  furnish  plain 
wire  to  the  plaintiff  who  by  the  terms  of  the  contract  was  to  convert  it  into 
barbed  wire). 

Speculative  damages  are  not  recoverable  for  a  breach  of  contract:  Cates  v. 
Sfarhnan,  73  Tex.  619;  15  Am.  St.  Rep.  806;  Young  v.  Cureton,  87  Ala.  727| 
Cohn  V.  Norton,  57  Conn.  480;  Thorp  v.  Bradley,  75  Iowa,  50;  PeirU  t.  Ltun, 
67  Mich.  455. 
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The  measure  of  damages  may  be  governed  by  a  stipulation  as  to  amount 
mentioned  in  the  contract  itself:  Welch  v.  McDonald,  85  Va.  500;  SL  Paul 
F.  Co.  V.   Wegmann,  40  Minn.  419;  MarqiM  v.  Lauretaon,  76  Iowa,  23. 

But  one  who  Bu£fers  from  the  breach  of  a  contract  must  so  act  as  to  make 
his  damages  as  small  as  he  reasonably  can:  Wnglit  v.  Bank,  110  N.  Y.  237; 
6  Am.  St.  Rep.  356,  and  note  364,  365;  note  to  Snodgrass  v.  Reynolds,  58  Am. 
Rep.  611;  Davis  v.  FisTi,  1  G.  Greene,  406;  48  Am.  Dec.  387,  and  note;  Lar. 
Bn  V.  Hecksher,  51  N.  J.  L.  133;  Dunn  v.  Daly,  78  Cal.  640. 

CORPOEATIONS  —  Peomoters.  —  For  a  discussion  of  the  law  relating  to 
promoters  of  corporations,  and  their  relations  thereto,  see  Pittsburg  Min. 
Co.  v.  Spooner,  74  Wis.  307;  17  Am.  St.  Rep.  149,  and  particularly  extended 
note  161-168. 

CONTKAOTS  IN  WbITINO  —  PaROL  EvIDBNCK  TO  CONTRADIOT,  VarT,  OB  Ex- 

PLAUf .  —  In  the  absence  of  fraud  or  mutual  mistake,  parol  evidence  is  inad- 
missible to  vary,  contradict,  add  to,  or  explain  a  written  agreement  between 
two  or  more  persons:  Bank  y.  McElwee,  104  N.  0.  305;  Lakeside  L.  Co.  v. 
Dromgoole,  89  Ala.  506;  Schneider  v.  Turner,  130  111.  28;  Hunt  v.  Gray,  76 
Iowa,  268;  ChemUxd  etc.  Co.  v.  Howard,  150  Mass.  495;  Simonds  Mfg.  Co. 
T.  Riddle,  73  Mich.  497;  Nichols  v.  Grandall,  77  Mich.  401 ;  Monnett  ▼.  Mon- 
nett,  46  Ohio  St.  30.  Bat  where  only  a  part  of  a  contract,  which  is  not  by 
law  required  to  be  written,  is  in  writing,  parol  evidence  may  be  received  to 
prove  the  part  which  is  not  in  writing:  Bank  v.  McElvoee,  104  N.  C.  305; 
Routledge  v.  Worthington,  119  N.  Y.  692;  Bird  v.  Pope,  73  Mich.  484;  Doty  v. 
Thomas,  116  N.  Y.  515;  Alexander  r.  Thompson,  42  Minn.  498.  It  is  only  in 
cases  of  latent  ambiguity  that  parol  evidence  is  admissible  to  explain  a  writ* 
ten  contract:  Hubble  v.  Cole,  85  Va.  87;  Duffield  v.  Hue,  129  Pa.  St.  94;  Mc- 
Phee  V.  Young,  13  Col.  81;  Adams  v.  Morgan,  150  Mass.  143.  The  actual 
oonsideration  of  a  contract  in  writing  may  be  shown  by  parol  evidence: 
Conant  v.  National  etc  Bank,  121  Ind.  323;  and  except  for  the  purpose  of 
impeaching  or  destroying  the  contract,  parol  evidence  is  admissible  to  show 
that  the  consideration  was  not  paid  or  received  as  stated  in  the  instrument 
of  writing:  Pray  v.  Rhodes,  42  Minn.  9.3.  Extrinsic  matters  should  be  very 
reluctantly  allowed  to  affect  the  terms  of  a  written  contract  under  any  circum- 
stances: Lyon  V.  Tiffany,  76  Mich.  158.  Two  written  agreements  entered 
into  by  and  between  the  same  parties  with  reference  to  the  same  subject- 
matter  at  the  same  time  are  to  be  construed  together  as  one  entire  contract: 
Bigelow  v.  Wilson,  77  Iowa,  603;  Dexter  v.  Ohlander,  89  Ala.  263;  Abele  v.  Mc- 
Qmgan,  78  Mich.  416.  But  a  contemporaneous  oral  agreement  is  not  admis- 
sible to  vary  the  construction  of  a  written  contract  complete  in  itself:  LiU 
jengren  L.  Co.  v.  Mead,  42  Minn.  421. 

It  is  settled,  however,  that  parties  to  a  written  contract  which  by  law  is 
not  required  to  be  in  writing  may  by  mutual  consent  orally  vary  or  entirely 
rescind  their  written  contract:  Badderav.  Davis,  88  Ala.  367;  Lynchv.  Henry, 
76  Wis.  631;  Douglas  r.  Union  Mut.  L.  Ins.  Co.,  127  111.  101.  Compare 
note  to  Appeal  qf  Comwail  etc.  R.  R.  Co.,  11  Am.  St  Rep.  893,  894. 
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Lemmon  v.  Strong. 

[69  CONNBCTICUT,  448.  J 
NbOOTIABUI     iKSTRTTMBWTa  —  EqUITABLK     ASSIGNMENT     OT    OuAKAinT     OK 

NoTB.  —  Where  a  uote  is  payable  oa  demand,  and  contains  upon  its  fac« 
a  written  guaranty  of  payment  by  a  third  person  and  an  assignment  by 
the  payee  for  value,  such  assignment  will  pass  to  the  assignee  the 
equitable  interest  of  the  assignor  in  the  guaranty,  in  accordance  with 
the  manifest  intention  of  the  parties,  it  appearing  that  though  nothing 
was  said  about  the  guaranty  at  the  time  of  the  assignment,  it  was  prac- 
tically all  that  gave  the  note  any  value,  and  that  the  paper  was  treated 
by  all  parties  as  one  instrument  for  the  security  and  payment  of  the 
note. 

A.  D.  Warner  and  J.  Huntington,  for  the  appellant. 

W.  Cothren,  for  the  appellee. 

Torrance,  J.  The  facts  found  by  the  court  below,  bo  far 
as  a  statement  of  thera  is  necessary  for  the  decision  of  the 
case,  may  be  briefly  stated  as  follows:  In  April,  1877,  one 
Karrman  borrowed  of  one  Sherman  four  hundred  dollars,  and 
at  the  same  time,  and  in  consideration  of  the  loan,  made  and 
delivered  to  Sherman  a  promissory  note,  of  which  the  follow- 
ing is  a  copy:  — 

"  Woodbury,  April  26,  1877. 

"On  demand,  for  value  received,  I  promise  to  pay  B.  A. 
Sherman  $400  (four  hundred  dollars),  with  interest  annually. 

H.  S.  Karrman." 

When  so  delivered,  the  note  had  the  following  indorsement 
upon  it,  made  and  signed,  in  consideration  of  the  loan,  by  the 
defendant.  Strong:  — 

"  I  hereby  warrant  the  within  note  good  and  collectible 
until  paid.  W.  W.  Strong." 

At  this  time  Karrman  had  but  little  property,  and  it  is 
found  that  the  loan  was  made  and  the  note  accepted  "  upon 
the  individual  financial  responsibility  of  the  defendant,  Strong, 
and  upon  his  guaranty." 

Karrman  regularly  paid  the  annual  interest  upon  the  note 
to  Sherman  up  to  April,  1883.  In  January,  1884,  Sherman 
demanded  of  him  payment  of  the  note,  which  being  refused, 
he  brought  suit  against  him  in  February,  1884.  While  that 
suit  was  pending,  Sherman,  for  the  sum  of  three  hundred 
dollars,  paid  to  him  by  Daniel  S.  Lemmon,  the  plaintiffs'  in- 
testate, sold  and  assigned  the  note  to  Lemmon  by  a  written 
indorsement,  directly  under  the  guaranty  and  signature  of 
Strong,  of  which  the  following  is  a  copy:  — 
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"February  12,  1884.  For  value  received,  I  hereby  sell  and 
assign  this  note  to  D.  S.  Lemmon.  B.  A.  Sherman." 

Thereupon  Sherman  withdrew  from  the  suit.  Lemmon  was 
by  order  of  court  substituted  as  plaintiflf,  and  he  prosecuted 
the  suit  to  final  judgment,  and  took  out  execution  against 
Karrman.  Only  a  small  sum,  however,  was  realized  upon 
the  execution,  and  the  present  suit  is  brought  to  recover  from 
the  defendant  the  balance  due  upon  the  note. 

In  the  court  below,  after  the  plaintiffs  had  rested  their  case, 
the  defendant  moved  for  a  nonsuit,  "on  the  ground  that  the 
plaintiffs  had  failed  to  prove  that  the  contract  of  guaranty 
of  the  defendant.  Strong,  upon  said  note,  bad  been  assigned 
to  the  plaintiffs'  intestate." 

The  court  below,  upon  the  point  involved  in  this  claim,  in 
addition  to  the  facts  already  stated,  finds  as  follows:  "  The 
evidence  bearing  upon  this  point,  and  the  intention  of  the 
parties,  was  the  written  assignment  that  appeared  upon  the 
note  itself,  signed  by  the  said  Sherman  as  aforesaid,  the  fact 
that  the  said  Lemmon,  at  the  time  the  note  was  purchased  by 
him,  made  an  examination  of  the  same,  and  the  fact  that  the 
note  was  not  good  and  collectible  as  against  Karrman,  while 
the  defendant,  Strong,  was  a  man  of  property,  and  in  good 
financial  standing.  There  was  nothing  said  between  the  said 
Sherman  and  the  said  Lemmon,  at  the  time  of  the  assignment 
of  the  note  as  aforesaid,  about  the  defendant.  Strong." 

The  court  below  came  to  the  conclusion,  upon  the  facta 
found,  that,  in  making  the  assignment  to  Lemmon,  Sherman, 
under  the  circumstances,  had  assigned  both  the  contract  of 
Karrman  and  the  contract  of  the  defendant,  and  thereupon 
overruled  the  motion  for  a  nonsuit,  and  rendered  judgment 
for  the  plaintiffs.  Whether  the  court  erred  in  its  conclusion 
is  the  principal  question  in  the  case. 

The  defendant  argues  that  the  contract  of  the  defendant  wa» 
a  collateral  undertaking,  and  not  a  security;  that  it  was  made 
with  Sherman  alone,  as  the  first  holder  of  the  note  for  value, 
was  not  negotiable,  and  was  attached  to  a  non-negotiable  note, 
and  therefore  that  it  did  not  pass  to  Lemmon  unless  it  waa 
specially  assigned  to  him  by  Sherman,  and  that  the  trans- 
action between  Sherman  and  Lemmon,  resulting  in  the  de» 
livery  of  the  note  to  Lemmon,  did  not  amount  to  such  an 
assignment  of  the  defendant's  contract. 

If  we  assume,  for  the  sake  of  the  argument,  that  the  guar- 
anty was  a  collateral  undertaking,  made  with  Sherman  as  the 
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first  holder  for  value,  we  still  think  the  plaintiffs  are  entitled 
to  recover  upon  the  facts  found. 

It  is  not  claimed  by  the  defendant  that  the  contract  of 
guaranty  could  not,  under  any  circumstances,  be  either  legally 
or  equitably  assigned  by  Sherman  to  Lemmon.  The  claim  is> 
that,  as  matter  of  law  on  the  facts  found,  the  guaranty  was 
not  assigned  legally  or  equitably,  under  and  by  virtue  of  what 
took  place  between  Sherman  and  Lemmon  relating  to  the  as- 
signment of  the  note. 

The  consideration  of  this  claim  involves  two  questions, 
namely:  Did  Sherman  and  Lemmon  intend,  by  what  took 
place  between  them  relative  to  the  sale  and  purchase  of  the 
note,  the  assignment,  legally  and  equitably,  of  the  guaranty  as 
well  as  that  of  the  note?  And  did  they  carry  that  intent  into 
effect?    Let  us  consider  these  questions  in  the  order  stated. 

At  the  time  of  the  transaction  in  question,  the  guaranty  was 
practically  the  only  thing  that  gave  the  note  any  value  in 
Sherman's  hands.  The  maker  was  insolvent,  and  could  not 
pay  it.  The  defendant  was  abundantly  able  to  pay  it.  These 
facts  were  known  to  both  parties  at  the  time,  and  in  view  of 
this  knowledge  the  transaction  took  place.  Separated  from 
the  guaranty  the  note  had  little  pecuniary  value,  and  apart 
from  the  ownership  of  the  note  the  guaranty  had  but  little 
meaning  or  value.  They  belonged  together,  on  the  same 
paper,  and  were  treated  by  all  concerned  as  forming  one  in- 
strument for  the  recovery  of  the  amount  due  on  the  note.  The 
parties  each  knew  that  if  Sherman  assigned  the  note  alone  it 
would  be  worthless  in  Lemmon's  hands,  and  that  the  retention 
of  his  rights  under  the  guaranty  could  in  that  event  do  Sher- 
man no  good. 

Under  these  circumstances,  Lemmon  offers  to  purchase  and 
Sherman  agrees  to  sell  the  instrument  in  question  for  three 
hundred  dollars,  being  nearly  the  full  amount  due  on  the  note. 
The  money  is  paid,  the  indorsement  is  made,  and  the  instru- 
ment is  delivered  to  Lemmon.  We  think  there  can  be  no 
doubt  about  Lemmon's  intention.  He  certainly  supposed  he 
was  getting  all  the  rights  which  Sherman  had  under  both  con- 
tracts, or  he  never  would  have  paid  his  money.  And  as  to 
Sherman's  intention  there  can  be  just  as  little  doubt.  He  was 
acting  in  good  faith,  as  the  court  finds.  He  must  have  known 
what  Lemmon  expected,  and  if  he  did  not  intend  to  give  him 
the  benefit  of  the  guaranty,  should  have  made  such  intention 
manifest.    If  Sherman  intended  to  limit  the  operation  of  the 
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transaction  to  the  assignment  of  the  note  proper,  be  could 
easily  have  done  so  by  appropriate  words.  The  defendant 
says  that  Sherman  in  his  assignment  uses  the  words  "  this 
note,"  and  that  these  words  "  seem  to  restrict  the  transfer  to 
the  note,  and  exclude  the  guaranty."  Read  in  the  light  of  all 
the  surrounding  circumstances,  this  is  not  of  much  significance, 
These  parties  undoubtedly  regarded  the  paper  containing  both 
contracts  as  one  instrument,  and  probably  used  the  word 
"  note  "  as  descriptive  of  the  paper  and  all  that  was  written 
upon  it.  To  suppose  that  under  the  circumstances  they  in- 
tended the  eflFect  which  the  defendant  claims  resulted  from 
this  transaction,  is  to  suppose  that  Sherman  was  a  knave  and 
Lemmon  a  fool,  and  for  neither  of  these  suppositions  does  the 
record  aflford  the  slightest  ground.  We  feel  bound  to  hold, 
therefore,  that  these  parties,  as  honest  men  of  average  intelli- 
gence, intended  the  assignment  of  the  guaranty  as  well  as 
the  assignment  of  the  note. 

The  next  question  is,  whether  in  doing  what  they  did  they 
carried  out  this  intent. 

The  defendant  says  that  no  special  assignment  of  the  guar- 
anty is  claimed  by  the  plaintiffs  or  found  by  the  court,  and 
if  by  this  is  meant  that  the  contract  of  guaranty  is  not  spe- 
cifically mentioned  or  described  in  Sherman's  indorsement, 
this  is  true. 

Is  such  a  specific  assignment  necessary  under  the  circum- 
stances? We  know  of  no  law  which  prescribes  the  form  in 
which  the  intention  of  the  parties  in  such  cases  shall  be  em- 
bodied; and  where  the  law  prescribes  no  form,  it  will,  to  ac- 
complish rather  than  defeat  their  intent,  give  effect  to  such 
form  as  they  choose  to  adopt. 

Now,  in  the  case  at  bar,  Sherman  takes  the  paper  contain- 
ing both  contracts,  and  writes  an  assignment  upon  it,  and  de- 
livers it  to  Lemmon,  intending  thereby  to  transfer  to  him,  as 
we  have  seen,  all  the  beneficial  interest  in  both  contracts  which 
Sherman  himself  then  possessed.  Why  is  not  this  effectual 
to  pass  such  interest,  at  least  in  equity? 

Sherman  fully  intended  and  Lemmon  fully  expected  such 
a  result;  aftd  independently  of  Sherman's  intent,  his  language 
and  acts  should  be  interpreted  in  the  sense  in  which  he  had 
reason  to  suppose  Lemmon  understood  them. 

The  contract  and  acts  of  Sherman  in  this  matter  should  be 
construed  with  reference  to  all  the  surrounding  circumstance^ 
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the  controlling  consideration  being  to  discover  and  give  effect 
to  the  mutual  intention  of  the  parties. 

Such  an  equitable  assignment  could  certainly  be  made  by 
a  transaction  of  this  kind  if  so  intended.  "In  any  case  of 
the  guaranty  of  a  bill  or  note,  the  party  to  whom  the  guar- 
anty is  originally  made  may,  in  equity,  assign  his  right  to  the 
holder  at  the  time  he  transfers  the  bill  or  note,  and  thereby 
vest  in  him  the  equitable,  although  not  the  legal,  title  thereto: 
2  Daniel  on  Negotiable  Instruments,  sec.  1774.  Indeed,  it  is 
unnecessary  to  cite  authorities  upon  such  a  point.  No  special 
form  of  words  and  no  prescribed  acts  are  necessary  to  consti- 
tute an  equitable  assignment.  The  delivery  of  a  negotiable 
note  without  indorsement  may  operate  as  an  assignment  of  it 
in  equity:  Jones  v.  Witter ^  13  Mass.  304.  The  transfer  of  a 
debt  or  obligation  usually  carries  with  it  as  an  incident  all  the 
securities  for  its  payment,  although  such  securities  are  not  in 
terms  transferred  with  the  principal  obligations:  Oraig  v.  Par" 
his,  40  N.  Y.  181;  100  Am.  Dec.  469.  In  a  Virginia  case,  the 
court  uses  the  following  language:  "If  the  contract  of  guar^ 
anty  is  not  negotiable  at  law,  along  with  the  bond  and  cou- 
pons, it  is  assignable  in  equity,  and  an  interest  in  it  passes 
in  equity  to  each  successive  holder  of  the  bond  or  coupon. 
....  In  order  to  give  effect  to  the  manifest  intention  of  the 
parties,  the  right  to  enforce  the  guaranty,  unless  lost  by 
laches  or  otherwise,  must  be  held  co-extensive  with  the  right 
to  enforce  a  bond  or  coupon.  The  guaranty  as  an  accessory 
to  the  bond  or  coupon  follows  it  and  adheres  to  it  in  equity, 
and  the  right  to  enforce  the  guaranty  must  be  determined  by 
the  right  to  demand  payment  of  the  bond  or  coupon  ":  Arentt 
V.  Commonwealth,  18  Gratt.  768. 

We  think  this  language  is  quite  applicable  to  the  case  at 
bar.  We  hold,  therefore,  that  Sherman  assigned  in  equity  to 
Lemmon  all  the  beneficial  interest  which  the  latter  had  in 
the  contract  of  guaranty,  and  so  Lemmon  became  the  equi- 
table and  bona  fide  holder  thereof,  and  as  such  was  entitled  to 
sue  in  his  own  name  under  our  statutes.  The  defendant  has 
cited  no  case  which  is  inconsistent  with  this  conclusion. 

There  is  no  error  in-  the  judgment  of  the  court  below. 

Nbootiablb  Instrumknts  —  Guaranty.  —  A  valid  contract  of  guaranty 
indorsed  upon  a  writing  obligatory  passes  by  assignment  to  the  assignee,  and 
vests  in  him  a  right  of  action  in  his  own  name  against  the  guarantor:  KUUan 
V.  Ashley,  24  Ark.  511;  91  Am.  Dec.  519.  Compare  Smith  v.  Dickiruon,  6 
Humph.  261;  44  Am.  Dec.  306,  and  particularly  note. 
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In  re  Clayton. 

[59  CONMKCnCUT,  510.] 

CSoKSTmmoNAL  Law — Intoxicating  Liquoe,  Statutb  Compklliko  Dis- 
OLOsniui  07  Pbbsox  from  Whom  Procured.  —  A  statute  requiring 
defendant,  after  convictiouof  intoxication,  to  disclose, "  under  oath,  when, 
where,  how,  and  from  whom  he  procured  the  liquor  by  which  his  intoxi- 
eation  was  produced,"  and  providing  that  upon  his  refusal  to  make  such 
disclosure  "  it  shall  be  the  duty  of  the  magistrate  before  whom  such 
trial  is  had  to  commit  the  accused  for  contempt  of  court,"  is  not  uncon- 
stitutional as  being  contrary  to  public  policy  and  natural  justice,  nor  as 
depriving  the  accused  of  the  right  to  a  trial  by  jury,  nor  as  depriving 
him  of  liberty  without  due  process  of  law,  nor  as  denying  him  the  equal 
protection  of  the  laws,  nor  as  making  that  a  contempt  of  court  by  stat- 
ate  which  ia  not  proper  matter  for  contempt. 

O.  p.  McLean  and  A.  Brainard,  for  the  appellant. 

W.  Hamersley  and  F.  H,  Parker^  for  the  appellee. 

Carpenter,  J.  The  complainant  was  convicted  of  intoxi- 
cation, and  was  required  to  disclose,  under  the  act  of  1889, 
chapter  167,  "  under  oath,  when,  where,  how,  and  from  whom, 
he  procured  the  liquor  by  which  his  intoxication  was  pro- 
duced." He  refused  "  to  make  such  disclosure."  Thereupon 
the  magistrate  (the  judge  of  the  police  court  of  Hartford) 
before  whom  the  trial  was  had  proceeded  "  to  commit  the 
accused,  for  contempt  of  court,  to  the  common  jail"  for  ten 
days. 

On  a  writ  of  habeas  corpus  he  was  brought  before  a  judge  of 
the  superior  court.  The  sheriff's  return  set  out  the  proceed- 
ings in  the  police  court,  and  the  mittimus  issued  thereon. 
The  complainant  demurred  to  the  return,  because,  he  says, 
the  statute  under  which  the  proceedings  were  had  is  obnox- 
ious to  constitutional  provisions.  The  judge  overruled  the 
demurrer,  and  the  complainant  appealed. 

Provisions  for  disclosures  by  persons  found  intoxicated,  or 
arrested  for  intoxication,  first  appeared  in  the  statute  of  1854, 
and  have  since  remained  there,  with  some  changes  from  time 
to  time.  Until  1889  disclosures  were  at  the  option  of  the 
prisoner,  and  could  only  be  made  before  conviction;  and  upon 
being  fairly  made,  they  contemplated  the  discharge  of  the  in- 
toxicated person.  The  statute  of  1889  made  a  radical  change. 
It  provides  for  disclosures  only  after  conviction,  does  not  dis- 
charge the  prisoner,  and  the  disclosure  is  made  compulsory. 
Whether  this  act  is  a  substitute  for  the  statute  previotisly  ex- 
isting, or  is  in  addition  thereto,  is  not  now  a  material  question. 
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The  first  ground  of  demurrer  is,  that  the  statute  "  is  a  dep- 
rivation of  the  right  to  a  trial  by  jury,  as  provided  by  section 
21  of  article  1  of  the  constitution  of  Connecticut." 

This  objection  misconceives  the  nature  and  character  of  the 
proceeding  before  the  police  court.  The  appellant  was  not 
then  before  the  court  as  a  defendant  in  a  criminal  prosecu- 
tion. That  had  been  his  position;  but  upon  his  conviction 
that  was  changed,  and  he  became,  so  far  as  this  case  is  con- 
cerned, merely  a  witness.  He  was  in  no  sense  on  trial, —  no 
one  was,  —  and  therefore  was  not  in  jeopardy.  The  proceed- 
ing was  not  judicial,  but  ministerial. 

For  more  than  a  century  and  a  half  we  have  had  upon  the 
Btatute-book  a  law  authorizing  the  grand  jurors  in  the  several 
towns  to  meet  and  advise,  and  inquire  into  the  offenses  that 
had  been  committed,  with  power  to  summon  and  examine  wit- 
nesses, and  if  need  be,  to  punish  for  contempt:  Gen.  Stats., 
Bee.  91.  This  proceeding  is  but  an  extension  of  the  same  power 
to  other  officers,  for  the  same  general  purpose,  namely,  the 
protection  of  society  by  preventing  crime,  through  the  detec- 
tion and  punishment  of  offenders. 

The  magistrate  acting  in  an  administrative  and  not  in  a 
judicial  capacity,  the  witness  being  in  no  jeopardy  and  ex- 
posed to  no  detriment  provided  he  testifies  fairly,  this  section 
of  the  constitution  is  not  applicable. 

The  second  ground  of  demurrer  is,  that  "  such  a  commit- 
ment on  said  statute  is  a  deprivation  of  liberty  without  due 
process  of  law,  as  forbidden  by  section  9  of  article  1  of  the 
constitution  of  Connecticut." 

Punishment  for  contempt  by  a  court,  or  other  tribunal  duly 
authorized,  is  "  due  process  of  law "  within  the  meaning  of 
the  constitution.  The  right  and  duty  of  the  state  to  protect 
its  jurisdiction  and  dignity  by  punishing  for  contempt,  in 
proper  cases,  through  its  officers,  is  the  sacred  right  of  self- 
defense. 

The  third  ground  of  demurrer  is,  that  "  the  matter  made  a 
contempt  of  court  by  the  statute  is  not  a  proper  contempt,  and 
it  is  incompetent  for  the  legislature  to  suspend  or  abrogate 
the  prisoner's  constitutional  prerogatives  by  making  such 
refusal  a  contempt  and  providing  a  summary  commitment 
therefor,  since  the  refusal  is  entirely  disconnected  with  any 
proceeding  pending  before  the  court,  and  has  no  relation  what- 
ever to  the  dignity  or  duty  of  the  court,  or  to  the  administra- 
tion of  justice  in  any  present  or  future  case." 
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This  objection  rests  entirely  on  the  assumption  that  the  tes- 
timony of  the  prisoner,  when  obtained,  will  be  of  no  use;  in 
effect,  that  the  statute  is  a  mere  wanton  exercise  of  power 
But  this  assumption  is  not  well  founded.  The  statute  pro- 
vides that  the  testimony  shall  be  certified  and  forwarded  to 
the  state's  attorney.  Its  utility  is  a  matter  for  the  legislature 
to  determine,  and  it  has  done  so.  It  is  not  for  the  appellant 
or  the  court  to  say  that  the  information  is  of  no  value,  and 
has  no  relation  "  to  the  administration  of  justice  in  any  pres- 
ent or  future  case." 

The  fourth  ground  of  demurrer  is,  that  "  the  statute  is  in 
violation  of  the  Fourteenth  Amendment  to  the  United  States 
constitution,  in  that  it  deprives  the  prisoner  of  the  equal  pro- 
tection of  the  law  in  subjecting  him  to  iDquiries  under  sum- 
mary proceedings  and  penalties  to  which  other  citizens  who 
procure  liquor  are  not  liable." 

All  oflFenders  against  law  or  good  morals  are  liable  to  be 
subjected  to  some  inconveniences  from  which  others  are  ex- 
empt. Of  those  so  ofifending  some  will  be  detected  and  made 
to  suffer  such  inconveniences,  while  others  may  escape.  It 
was  not  the  purpose  of  this  amendment  to  place  all  such 
offenders  upon  an  equal  footing. 

There  is  one  error  assigned  that  does  not  seem  to  be  raised 
by  the  demurrer,  namely,  that  "  the  court  erred  in  ruling  and 
holding  that  the  statute  is  a  valid  statute,  not  contrary  to 
public  policy  and  natural  justice." 

Perhaps  we  have  sufficiently  answered  this;  but  we  will  add 
that  it  is  the  duty  of  all  good  citizens  when  legally  required 
so  to  do,  to  testify  to  any  facts  within  their  knowledge  affect- 
ing public  interests;  and  no  one  has  a  natural  right  to  be  pro- 
tected in  his  refusal  to  discharge  this  duty.  Public  policy 
does  not  forbid,  but  on  the  contrary  often  requires,  legislation 
to  facilitate  the  administration  of  justice. 

We  find  no  error  in  the  judgment  appealed  fromu 


CoKTEHFT  —  Ihfrisonmemt.  —  A  Btatute  ia  not  nnconstitational  becaas* 
it  provides  for  the  imprisonment  of  persona  found  guilty  of  contempt  for  dis- 
obeying orders  of  the  court,  without  a  trial  by  jnryj  Marriag€  r.  Woodrvf, 
77  Iowa,  291. 
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POETEE     V,     WOODHOUSB.        KoBBETSON    V.    WOOD- 

HOnSE. 
[S9  CoHMBcncUT,  668.] 

Dkeds — DiCLivERT.  — It  is  an  essential  characteiistio  tmi  an  Indispensable 
feature  of  every  delivery  of  a  deed,  whether  absolate  or  conditional, 
that  there  must  be  a  parting  with  the  possession  of  it,  and  with  all  power 
and  control  over  it,  by  the  grantor  for  the  benefit  of  the  grantee  at  the 
time  of  the  delivery. 

Deeds.  —  Delivebt  of  a  deed  is  as  essential  to  the  passing  of  the  title  as  is 
the  signing  or  acknowledgment  of  it.  It  is  the  final  act,  without  which 
all  other  formalities  are  ineffectual;  and  to  constitute  delivery,  the 
grantor  must  part  with  the  legal  possession  of  the  deed,  and  with  all 
right  to  retain  it.  The  present  and  future  dominion  over  the  deed  must 
pass  from  the  grantor  in  his  lifetime. 

Deeds  —  Deliyert,  What  is  kot.  —  Where  a  grantor  formally  executes  a 
deed,  except  delivery,  and  then  places  it  in  a  locked  box,  putting  the 
latter  in  the  possession  of  her  servant,  with  the  information  that  it  coq< 
tains  the  deed,  but  without  divulging  the  name  of  the  grantee  thereint 
and  directing  that  the  box  be  not  opened  until  after  the  death  and  fu. 
neral  of  the  grantor,  which  direction  is  followed,  there  is  no  such  parting 
with  the  possession,  custody,  and  control  of  the  deed  by  the  grantor  tm 
constitutes  a  valid  delivery. 

Deeds.  —  Dblivbbt  of  a  deed  includes  not  only  an  act  by  which  the  grantor 
parts  with  the  possession  of  it,  but  also  a  concurring  intent  on  the  part 
of  the  grantor  that  it  shall  vest  the  title  in  the  grantee;  but  where  the 
proof  fails  to  show  that  the  grantor  ever  did  any  act  by  which  he  parted 
with  the  possession  of  the  deed  for  the  benefit  of  the  grantee,  the  quea- 
tion  of  intent  becomes  immaterial. 

C.  E.  Perkins  and  H.  Cornwall^  for  the  appellants. 
A.  F.  EgglestoUt  for  the  appellee. 

Andrews,  C.  J.  These  are  two  cases  tried  together,  and 
depending  on  the  same  facts.  The  defendant  is  the  executor 
of  the  will  of  Mrs.  Julia  Hinman,  late  of  Hartford,  deceased. 
The  complaint  prays  that  two  deeds,  now  in  the  possession  of 
the  defendant,  be  delivered,  one  to  the  said  Nora  J.  Porter, 
and  the  other  to  the  said  Julia  Robertson.  The  only  ques- 
tion in  the  case  is,  whether,  on  the  facts  found,  these  deeds 
were  so  delivered  as  to  pass  the  title.  The  facts  are  as  fol- 
lows:— 

Mrs.  Julia  Hinman,  in  her  lifetime,  and  until  her  death, 
owned  two  houses  in  Hartford,  in  one  of  which  she  lived. 
She  died  on  the  tenth  day  of  June,  1888,  aged  eighty-two 
years.  Several  years  before  her  death  she  made  a  deed  of 
one  of  these  houses  to  Mrs.  Porter,  and  at  another  time  a 
deed  of  the  other  house  to  Mrs.  Robertson.  They  were  war- 
ranty deeds  in  form,  and  were  expressed  to  be  for  a  valuable 
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consideration.     They  were  signed,  pealed,  witnessed,  and  ac- 
knowledged.    All  the  requisites  of  a  formal  execution  were 
complete,  and  each  was  filed  on  the  back  with  the  name  of 
the  grantee.     Nothing  was  paid  for  them;  they  were  in  fact 
deeds  of  gift.     The  grantees  never  knew,  until  after  the  death 
of  Mrs.  Hinman,  that  they  had  been  made.     These  deeds  were 
placed  by  Mrs.  Hinman  in  a  box  in  which  she  kept  her  will, 
her  bank-books,  her  policies  of  insurance,  and  other  papers  of 
like  kind,  and  in  which  she  had  also  a  bag  containing  one 
thousand  dollars  in  gold.     The  box  was  concealed  in  a  closet 
in  her  bedroom.     During  the  last  year  of  her  life  a  Mrs.  Har- 
riet Elliot  lived  with  her,  and  was  her  only  companion  and 
attendant.     Previous  to  the  tenth  day  of  April,  1888,  Mrs. 
Hinman  had  told  Mrs.  Elliot  that  she  had  deeded  away  the 
two  houses,  but  had  refused  to  tell  her  to  whom.     On  that  day 
Mrs.  Hinman  fell,  and  was  so  severely  injured  that  she  feared 
she  was  going  to  die.     On  the  morning  of  the  11th  she  told 
Mrs.  Elliot  where  the  box  was,  and  requested  her  to  bring  it 
out.     Mrs.  Elliot  did   so,  and   placed  it  on  the  bed.     Mrs. 
Hinman  then  said  to  Mrs.  Elliot,  "  Take  that  box  into  your 
lap.     I  put  it  into  your  possession.     My  private  papers  are  in 
that  box,  and  a  bag  of  gold  containing  one  thousand  dollars. 
My  will  is  in  there,  and  the  deeds  of  these  two  houses.     I  told 
you  before  that  I  have  deeded  away  these  houses;  on  the  deeds 
are  the  names  of  the  persons  who  are  going  to  have  the  houses." 
She  then  told  Mrs.  Elliot  to  take  charge  of  the  box,  and  put 
it  back  into  the  closet,  and  told  her  where  the  key  to  the  box 
was;  and  that  if  she  did  not  live,  she  wished  her  (Mrs.  E.)  to 
speak  to  E.  G.  Woodhouse,  the  defendant,  and  request  him  to 
read  her  will  after  the  funeral.     Then,  after  some  further  di- 
rections about  the  box,  she  closed  the  conversation  by  saying 
"  I  have  said  enough,  so  that  you  will  know  what  to  do  with 
the  box  in  case  I  should  die.     If  I  live,  I  will  talk  further 
about  the  contents  of  the  box.     But  don't  you  open  it  until 
after  my  funeral."     After  this  conversation,  Mrs.  Elliot  took 
charge  of  the  box,  but,  so  far  as  appears,  never  opened  it  until 
the  day  of  Mrs.  Hinman's  funeral.     In  conversations  subse- 
quent to  this  one,  Mrs.  Hinman  spoke  about  the  bag  of  gold 
in  the  box,  and  of  the  provisions  of  her  will,  but  never  spoke 
about  the  deeds.     Mrs.  Hinman  died  about  midnight  of  June 
10,  1888.     From  the  morning  of  the  preceding  day  to  the  time 
of  her  death  she  was  in  a  dying  state,  and  in  a  deep  stupor, 
during  which  she  observed  nothing  and  said  nothing,  except 
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that  at  about  nine  o'clock  in  the  foi-enoon  she  suddenly  ex- 
claimed, "Call  Robinson,  call  Robinson;  there  are  those  two 
deeds;  one  is  for  Julia  Robertson  and  one  is  for  Nora  Porter.'* 
No  Robinson  was  there  at  the  time,  and  no  one  of  that  name 
had  been  in  attendance  upon  her.  Mrs.  Elliot  and  a  nurse, 
Mrs.  Wright,  were  there,  but  Mrs.  Hinman  was  not  conscious 
of  their  presence  or  of  what  she  was  saying. 

The  delivery  of  a  deed  implies  a  parting  with  the  posses- 
sion and  a  surrender  of  authority  over  it  by  the  grantor  at 
the  time,  either  absolutely  or  conditionally;  absolutely,  if  the 
effect  of  the  deed  is  to  be  immediate,  and  the  title  to  pass  or 
the  estate  of  the  grantee  to  commence  at  once;  but  condi- 
tionally, if  the  operation  of  the  deed  is  to  be  postponed,  or 
made  dependent  on  the  happening  of  some  subsequent  event. 
A  conditional  delivery  is,  and  can  only  be,  made  by  placing 
the  deed  in  the  hands  of  a  third  person,  to  be  kept  by  him 
until  the  happening  of  the  event  upon  the  happening  of  which 
the  deed  is  to  be  delivejed  over  by  the  third  person  to  the 
grantee.  But  it  is  an  essential  characteristic  and  an  indis- 
pensable feature  of  every  delivery,  whether  absolute  or  condi- 
tional, that  there  must  be  a  parting  with  the  possession  of  the 
deed,  and  with  all  power  and  control  over  it,  by  the  grantor 
for  the  benefit  of  the  grantee,  at  the  time  of  delivery:  PrutS' 
man  v.  Baker,  30  Wis.  644.  The  delivery  of  a  deed  is  as  es- 
sential to  the  passing  of  the  title  to  the  land  described  in  it 
as  is  the  signing  of  it  or  the  acknowledgment.  It  is  the  final 
act  without,  which  all  other  formalities  are  ineffectual.  To 
constitute  a  delivery,  the  grantor  must  part  with  the  legal 
possession  of  the  deed  and  of  all  right  to  retain  it.  The  pres- 
ent and  future  dominion  over  the  deed  must  pass  from  the 
grantor.  And  all  this  must  happen  in  the  grantor's  lifetime 
Youngs  v.  Guilheau,  3  Wall.  636;  Cook  v.  Brown,  34  N.  H.  476 
Fisher  v.  Hall,  41  N.  Y.  421;  Jackson  v.  Leek,  12  Wend.  105 
Fay  V.  Richardson,  7  Pick.  91;  Alsop  v.  Swathel,  7  Conn.  603 
Hoboken  City  Bank  v.  Phelps,  34  Conn.  103;  2  Kent's  Com. 
439;  Bouvier's  Law  Diet.,  tit.  Delivery. 

Upon  the  facts  above  recited,  the  superior  court  rendered 
judgment  for  the  defendant,  and  dismissed  the  complaint. 
We  think  that  judgment  was  clearly  right,  for  the  reason 
that  Mrs.  Hinman  never  intended  to  and  never  did  part  with 
the  legal  control  over  the  deeds.  The  box  in  which  the  deeds 
were  was  in  the  charge  of  Mrs.  Elliot  as  the  servant  and 
agent  of  Mrs.  Hinman,  and  so  remained  till  after  Mrs.  Hin- 
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man's  death.  The  deeds  were  never  taken  out  of  the  box  till 
after  her  funeral.  Mrs.  Elliot  never  knew  till  that  time  the 
names  of  the  grantees.  She  had  never  received  any  direc- 
tions as  to  the  deeds  as  such,  apart  from  the  other  contents 
of  the  box.  It  is  not  and  cannot  be  claimed  that  Mrs,  Hin- 
man  parted  with  the  possession  of  the  box  itself,  or  the  con- 
trol over  the  bag  of  gold,  or  of  her  bank-books,  or  of  her  will» 
or  of  her  insurance  policies.  Yet  all  these  were  in  the  box 
with  the  deeds,  and  she  parted  with  the  possession  and  con- 
trol of  these  just  as  much  as  she  did  of  the  deeds.  The  deeds- 
were  never  separated  from  the  other  contents  of  the  box. 
The  conversation  on  the  morning  of  April  11th  clearly  shows 
that  Mrs.  Hinman  did  not  intend  at  that  time  to  part  with 
the  control  of  the  contents  of  the  box.  She  intended  to  give 
further  directions  in  regard  to  them.  Her  closing  words 
were:  "  If  I  live,  I  will  talk  further  with  you  about  the  con 
tents  of  the  box."  That  further  talk  she  never  had,  and  so 
her  intent  as  to  the  deeds  remained  undisclosed.  Mrs.  Elliot 
was  never  made  the  custodian  of  the  deeds  for  the  benefit  of 
the  grantees.  She  at  all  times  held  them  in  the  same  way 
that  she  held  the  other  things  in  the  box,  as  the  agent  of  Mrs. 
Hinman. 

In  reference  to  the  conversation  just  mentioned,  the  superior 
court  has  found  that  Mrs.  Hinman's  sole  purpose  in  the  trans- 
action was  to  give  Mrs.  Elliot  information  of  the  existence  and 
contents  of  the  box.  It  is  claimed  by  the  defendant  that  by 
such  finding  the  superior  court  has  left  nothing  for  the  ex- 
amination of  this  court,  for  the  reason  that  it  excludes  all 
intent  on  the  part  of  Mrs.  Hinman  to  transfer  the  title  to  the 
grantees  named  in  the  deeds.  This  may  be  true,  but  we  do 
not  place  our  decision  upon  it.  The  delivery  of  a  deed  includes 
not  only  an  act  by  which  the  grantor  parts  with  the  possession 
of  it,  but  also  a  concurring  intent  on  the  part  of  the  grantor 
that  it  shall  vest  the  title  in  the  grantee.  As  we  are  satisfied 
that  Mrs.  Hinman  never  did  any  act  by  which  she  parted  with 
the  possession  of  the  deeds  for  the  benefit  of  the  grantees,  the 
question  of  her  intent  becomes  immaterial. 

There  is  no  error  in  the  judgment  of  the  superior  court. 


Dk3T)S,  Deuvert  Olf.  —  Delivery,  or  that  which  is  legally  its  equivalent,  ifl 
M  essential  to  the  validity  of  a  deed  as  the  signature  of  the  grantor:  Colee  v. 
Colee,  122  Ind.  109;  17  Am.  St.  Rep.  345,  and  note  as  to  what  constitutes  a 
delivery.  Compare  Weitinger  ▼.  Cock,  67  Miss.  511;  19  Am.  St  Rep.  320, 
and  note. 
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Constitutional  Law  —  Right  to  Amend Corporatb  Chabtkb. — When* 
state  has  reserved  the  power  by  general  statute  to  change,  modify,  or 
destroy  any  corporation  at  will,  and  has  eubseqnently  granted  a  charter 
to  a  railroad  corporation,  giving  it  power  to  bnild  its  road  where  it  may 
deem  proper,  the  state  may  so  amend  snch  charter,  after  the  corporation 
has  located  bat  before  it  has  constructed  its  road,  as  to  confine  it  to  a 
specified  route  on  certain  enumerated  conditions  as  to  the  construction 
of  the  road  through  a  certain  county. 

CJoNsnruTioNAL  Law  —  Right  to  Amend  Cokporatk  CJharteb  —  Obliga- 
tion OF  CJoNTKAOTS.  —  Where  a  state  has  reserved  the  power  by  general 
statute  to  change,  modify,  or  destroy  any  corporation  at  will,  such  right 
is  not  abridged  or  in  any  manner  affected  by  executory  contracts  entered 
into  by  a  corporation  with  third  persons,  or  by  such  persons  with  their 
subcontractors,  before  an  act  amending  such  corporation's  charter  was 
passed.  All  parties  are  bound  to  take  notice  of  the  general  law  of  the 
state  under  which  the  power  exercised  was  reserved.  If  such  contracts 
cannot  be  performed  consistently  with  the  alteration  in  the  charter  made 
by  the  amending  statute,  their  performance,  in  so  far  as  thus  hindered  or 
obstructed,  will  be  excused,  under  the  rule  that  performance  of  contracts 
rendered  impossible  by  act  of  law  is  excused. 

CoBFOBATiON  —  AMENDMENT  o»  CHARTER.  —  When  the  charter  of  a  corpo- 
ration is  amended  under  power  reserved  in  the  state,  by  adding  a  pro- 
riso  which  operates  as  a  limitation  and  restriction  upon  some  of  the 
general  terms  of  the  charter,  such  amendment  is  valid,  so  long  as  there  ia 
no  such  repugnance  in  the  proviso  to  the  main  purpose  of  the  charter 
as  that  the  two  cannot  stand  together;  and  if  there  is  an  irreconcilable 
conflict  between  them,  the  amendment  will  prevail. 

Constitutional  Law.  —  Title  or  Statute  and  the  act  itself  must  corre- 
spond, not  literally,  but  substantially,  and  this  correspondence  is  to  be 
determined  in  view  of  the  subject-matter  to  which  the  legislation  relates- 
and  when  the  title  of  an  act  indicates  that  a  thing  is  to  be  or  may  be 
done,  it  is  no  variance  from  it  for  the  body  of  the  act  to  provide  that 
the  thing  shall  be  done,  or  not  done,  on  some  condition. 
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COKSTITUTIONAL  LaW  —  MtTNICIPAL  AlD  TO  CONSTRUCT  RAILROAD.  —  Wher* 

a  statute  amending  a  railroad  charter  provides  that  the  road  shall  mn  in 
and  through  the  corporate  limits  of  a  town,  or  within  one  mile  of  th» 
court-house  thereof,  on  certain  conditions,  and  that  the  increased  cost 
*'  shall  be  paid  by  the  said  town  or  the  citizens  thereof,"  but  does  not  im> 
pose  any  tax  on  the  persons  or  property  within  the  town,  nor  provide 
that  it  shall  raise  such  funds  as  public  revenue,  and  contemplates  that 
the  payment  is  to  be  made  by  the  people  Toluntarily,  and  not  under  com. 
pulsion,  such  statute  is  not  unconstitutional  as  seeking  to  enable  the 
town  in  its  corporate  capacity  to  apply  corporate  money  to  the  construc- 
tion of  a  railroad, 

INJUNCTION  TO  Protect  Public  Intbrests,  Who  mat  Applt  for.  —  Where 
a  statute  amending  a  railroad  charter  provides  that  the  road  shall  run 
in  and  through  the  corporate  limits  of  a  town,  upon  certain  conditions, 
the  citizens  of  the  town,  upon  offering  to  comply  with  their  part  of  the 
conditions,  have,  as  a  class,  such  special  and  particular  interest  in  the 
matter  involved  as  will  support  an  application  for  an  injunction  to  pro- 
tect that  interest.  Such  interest  being  common  to  all  of  such  class  as  a 
community,  and  it  being  composed  of  numerous  individuals,  some  may 
sue  in  behalf  of  all. 

Corporations  —  Non-residenob  Waiver  op  Want  of  Jurisdiction. — 
Objection  to  the  jurisdiction  of  the  court  on  the  ground  of  the  non-resi* 
dence  of  the  defendant  corporation  may  be  and  is  waived  by  appearing 
and  answering  without  at  the  same  time  filing  or  presenting  this  objeo* 
tion  to  the  jurisdiction. 

Injunctions,  Issue  of,  upon  Condition.  — The  granting  or  continuing 
of  an  injunction  is  not  a  matter  of  strict  right  in  the  parties,  but  of 
sound  discretion  in  the  judge  of  the  court,  and  the  court,  whether  of  law 
or  of  equity,  should  always  impose  just  terms  aa  a  condition  to  its  inters 
ference  by  interlocutory  injunction  in  behalf  of  suitors. 

Injunction  —  Condition  upon  Which  may  Issue.  —  Where  condition*  re- 
main  to  be  performed  by  both  parties  to  the  litigation,  an  injunctioa 
should  not  be  granted  which  absolutely  binds  one  person  to  perform  hi» 
part  of  the  conditions,  while  it  leaves  the  other  party  free.  The  party 
in  whose  favor  the  injunction  is  granted  should  first  be  required  to  giv» 
a  secured  bond  that  be  will  perform  hiB  part  of  the  conditions. 

Gustiriy  Guerry,  and  Hall,  T.  B.  Cahaniss,  and  N.  J.  Hamr- 
mondy  for  the  plaintiffs  in  error. 

Lanier  and  Anderaon^  Hall  and  Hammond,  J.  A.  Cotteny  J.  Y^ 
Allen,  and  M.  H.  Sandioichy  for  the  defendants  in  error. 

Bleckley,  C.  J.  The  Macon  and  Birmingham  Railroad 
Company  was  incorporated  by  an  act  of  the  general  assembly 
passed  in  December,  1888:  Acts  of  1888,  p.  164.  The  act 
provided,  amongst  other  things,  "  that  said  company  shall 
have  power  and  authority  to  survey,  lay  out,  and  construct, 
maintain,  and  equip  a  railroad  from  the  city  of  Macon,  in  the 
county  of  Bibb,  or  from  some  point  on  the  present  line  of  the 
Georgia,  Southern,  and  Florida  railroad,  through  the  county 
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of  Bibb,  and  through  the  following  counties,  or  Buch  of  them 
as  said  railroad  company  may  deem  fit,  to  wit,  Houston,  Craw- 
ford, Monroe,  Upson,  Pike,  Meriwether,  Troup,  and  Heard,  to 
some  point  on  the  state  line  of  Alabama,  by  the  most  direct 
and  practicable  route,  to  be  judged  of  by  them,  and  in  the  di- 
rection of  the  city  of  Birmingham,  Alabama."  Part  of  the 
statute  law  of  this  state  in  force  when  this  act  of  incorporation 
was  passed  were  two  sections  (1651  and  1682)  of  the  code,  as 
follows:  "  Persons  are  either  natural  or  artificial.  The  latter 
are  the  creatures  of  the  law,  and  except  so  far  as  the  law  for- 
bids it,  subject  to  be  changed,  modified,  or  destroyed  at  the 
will  of  their  creator;  they  are  called  corporations."  "  In  all 
cases  of  private  charters  hereafter  granted,  the  state  reserves 
the  right  to  withdraw  the  franchise,  unless  such  right  is  ex- 
pressly negatived  in  the  charter."  There  is  no  such  negative 
in  the  charter  of  this  company.  These  provisions  of  the  code 
have  been  construed  by  the  supreme  court  of  the  United  States 
in  Central  R.  R.  &  B.  Co.  v.  Georgia,  98  U.  S.  359.  That  court, 
adjudicating  upon  a  charter  granted  in  1863,  said:  "These 
provisions  of  the  code  became,  in  substance,  a  part  of  the 
charter:  Maine  Cent.  R.  R.  Co.  v.  Maine,  96  U.  S.  499.  It  is 
quite  too  narrow  a  definition  of  the  word  *  franchise,'  used  in 
this  statute,  to  hold  it  as  meaning  only  the  right  to  be  a  cor- 
poration. The  word  is  generic,  covering  all  the  rights  granted 
by  the  legislature.  As  the  greater  power  includes  every  less 
power  which  is  a  part  of  it,  the  right  to  withdraw  a  franchise 
must  authorize  a  withdrawal  of  every  or  any  right  or  privilege 
which  is  a  part  of  the  franchise.  So  it  was  held  in  Central 
R.  R.  <k  Banking  Co.  v.  Georgia,  54  Ga.  401,  and  so  it  must  be 
held  now,  especially  in  view  of  the  statutory  provision  of  the 
code  that  private  corporations  are  subject  to  be  changed, 
modified,  or  destroyed  at  the  will  of  their  creator."  The  con- 
stitution of  1877  declares  that  no  law  making  irrevocable 
grants  of  special  privileges  or  immunities  shall  be  passed;  and 
that  no  grant  of  special  privileges  or  immunities  shall  be  re- 
voked except  in  such  manner  as  to  work  no  injustice  to  the 
corporators  or  creditors  of  the  corporation:  Code,  sees.  5025, 
5026. 

The  company  proceeded  under  its  charter  to  locate  its  line 
of  railroad  through  Upson  County,  but  before  it  constructed 
any  part  of  the  same  in  that  county,  the  general  assem- 
bly amended  the  charter  by  an  act  approved  November  7, 
1889:  Acts  of  1889,  p.  336.     This  amendment  provided  that 
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if  the  railroad  runs  through  Upson  County,  and  within  five 
miles  of  the  town  of  Thorn aston,  it  shall  run  into  and  through 
the  corporate  limits  of  that  town,  or  within  one  mile  of  the 
court-house,  provided  it  shall  not  cost  the  company  any  more 
from  where  the  road  crosses  the  five-mile  limit  on  the  east  of 
the  town  to  the  "  Rogers  property,"  than  any  other  route  within 
that  limit;  the  cost  is  to  be  determined  by  two  competent 
disinterested  civil  engineers,  one  to  be  selected  by  the  com- 
pany and  the  other  by  the  mayor  of  Thomaston,  to  locate  the 
route  proposed  by  the  company  within  the  five-mile  limit,  and 
the  route  within  the  town,  or  within  one  mile  of  the  court-house, 
on  a  way  which  is  equitable  and  just  both  to  the  company  and 
the  town;  these  engineers  are  to  estimate  the  cost  of  building 
such  line,  and  if  they  fail  to  agree,  they  are  to  appoint  a  third 
disinterested  competent  civil  engineer,  who  shall  decide  and 
determine  the  matter;  in  estimating  the  cost  of  the  respective 
routes,  the  safety  and  permanency  of  the  road-beds,  and  keep- 
ing up  the  same,  are  to  be  considered;  whatever  amount  the 
estimate  shows  it  will  cost  more  to  go  through  the  corporate 
limits,  or  within  one  mile  of  the  court-house,  than  the  route 
proposed  by  the  company  within  the  five-mile  limit,  shall  be 
paid  by  the  town  of  Thomaston  or  the  citizens  thereof;  upon 
refusal  to  pay  the  same,  the  company  is  released  from  build- 
ing the  road  through  the  corporate  limits  or  within  one  mile 
of  the  court-house;  a  sum  equal  to  such  extra  cost,  if  any,  is 
to  be  paid  into  some  solvent  national  bank  of  this  state  when 
the  road  is  built  from  the  city  of  Macon  to  the  five-mile  limit, 
subject  to  be  checked  out  by  the  company  when  the  road  is 
built  through  the  five-mile  limit.  The  company  refuses  to  ac- 
cept this  amendment  or  to  comply  with  its  terms.  The  citi- 
zens of  Thomaston,  or  some  of  them,  ofier  to  comply  on  their 
part,  and  insist  upon  compliance  by  the  company.  This  differ- 
ence gives  rise  to  the  present  controversy 

1.  The  first  question  is,  whether  the  state,  through  the  legis- 
lature, could  ingraft  this  amendment  upon  the  charter  with- 
out the  consent  of  the  company,  inasmuch  as  the  original 
charter  granted  power  and  authority  to  construct  and  maintain 
a  railroad  through  the  county  of  Upson  by  the  most  direct  and 
practical  route,  to  be  judged  of  by  the  company,  with  no  con- 
dition whatever.  The  amendment  certainly  withdraws  a  por- 
tion of  this  broad  franchise,  on  certain  conditions.  As  modified 
by  the  amendment,  the  charter  still  allows  the  company  to 
select  its  own  route  at  will  through  the  county,  if  in  so  doing 
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it  should  not  bring  the  road  within  five  miles  of  Thomaston. 
By  bearing  away  from  that  town  so  as  not  to  approach  within 
the  fiF«-mile  limit,  the  company  can  render  this  amendment 
wholly  inapplicable  to  its  operations.  This  being  done,  the 
charter  will  be  the  same  with  the  amendment  as  without  it. 
Only  by  approaching  as  near  to  Thomaston  as  five  miles,  in 
locating  and  constructing  its  line,  will  any  affirmative  duty 
whatever  devolve  upon  the  company  by  virtue  of  the  amend- 
ment. If  such  an  alteration  as  this  in  the  charter  of  a  cor- 
poration cannot  be  made,  it  is  difficult  to  imagine  any  material 
alteration  that  could  be  made;  and,  of  course,  if  the  reserved 
power  of  changing,  modifying,  and  destroying  will  not  embrace 
material  alterations,  the  reservation  is  useless  and  worthless. 
No  part  of  the  company's  line  in  Upson  County  being  yet  con- 
structed, none  of  the  company's  property  is  taken  or  destroyed 
by  the  amendment.  A  portion  of  the  franchise  to  locate  the 
line  at  will  is  withdrawn,  and  the  amendment  takes  away 
nothing  else;  it  simply  resumes  what  the  state  could  have 
withheld  in  granting  the  charter  if  the  legislature  had  been 
so  disposed.  For  this  reason,  if  not  for  others,  such  cases  as 
Detroit  v.  Detroit  etc.  Road  Co.,  43  Mich.  140,  are  without  ap- 
plication to  the  question  before  us.  The  authorities  more  di- 
rectly in  point  are  such  as  Tomlinson  v.  Jessup,  15  Wall.  454; 
Miller  v.  State,  15  Wall.  478;  and  Railroad  Co.  v.  Georgia,  98 
U.S.  359. 

Where  an  attempt  is  made  to  deprive  a  corporation  of  its 
property  by  amending  its  charter,  doubtless  the  observations 
of  Cooley,  J.,  in  Detroit  v.  Detroit  etc.  Road  Co.,  43  Mich.  140, 
ought  to  be  recognized  as  sound.  He  says:  "  But  for  the  pro- 
vision in  the  constitution  of  the  United  States  which  forbids 
impairing  the  obligation  of  contracts,  the  power  to  amend  and 
repeal  corporate  charters  would  be  ample  without  being  ex- 
pressly reserved.  The  reservation  of  the  right  leaves  the 
state  where  any  sovereignty  would  be  if  unrestrained  by  ex- 
press constitutional  limitations,  and  with  the  powers  which  it 
would  then  possess.  It  might  therefore  do  what  it  would  be 
admissible  for  any  constitutional  government  to  do  when  not 
thus  restrained,  but  it  could  not  do  what  would  be  inconsis- 
tent with  constitutional  principles.  And  it  cannot  be  neces- 
sary at  this  day  to  enter  upon  a  discussion  in  denial  of  the  right 
of  the  government  to  take  from  either  individuals  or  corpora- 
tions any  property  which  they  may  have  rightfully  acquired. 
In  the  most  arbitrary  times  such  an  act  was  recognized  as 
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pure  tyranny,  and  it  has  been  forbidden  in  England  ever 
since  Magna  Charta,  and  in  this  country  always.  It  is  im- 
material in  what  way  the  property  was  lawfully  acquired; 
whether  by  labor  in  the  ordinary  avocations  of  life,  by  gift,  or 
descent,  or  by  making  profitable  use  of  a  franchise  granted  by 
the  state;  it  is  enough  that  it  has  become  private  property,  and 
is  then  protected  by  the  '  law  of  the  land.'  "  No  constitutional 
principles  are  infringed  by  exercising  a  reserved  power  to  re- 
voke special  privileges  or  immunities,  unless  the  provision  of 
our  own  constitution  is  violated,  which  forbids  doing  it  in  such 
manner  as  to  work  injustice  to  the  corporators  or  creditors  of 
the  corporation.  Whether  the  mode  adopted  by  the  legisla- 
ture in  a  given  instance  is  just  in  this  respect  or  not,  whilst  pri- 
marily a  legislative  question  may,  if  palpably  decided  wrong, 
become  a  judicial  question.  But  there  is  not  the  slightest 
indication  of  injustice  in  the  amendment  which  we  are  con- 
sidering. We  see  not  why  the  legislature,  bad  it  thought 
proper,  could  not  have  passed  such  an  amendment,  and  made 
it  a  part  of  the  charter,  by  simply  enacting  that  if  the  com- 
pany brought  its  road  within  five  miles  of  Thomaston,  it 
should  locate  and  construct  its  line  through  the  town  wholly 
irrespective  of  the  comparative  cost  of  two  or  more  routes. 
To  require  this  to  be  done  on  the  further  condition  that  any 
increased  cost  should  be  provided  for  and  paid  by  others  was 
giving  the  company  a  gratuitous  rather  than  a  necessary 
measure  of  justice.  But  for  the  voluntary  grant  from  the 
legislature,  the  company  would  have  no  right  to  construct  and 
use  over  the  lands  of  the  citizens  of  Upson  any  railroad  what- 
ever; and  permission  to  do  so,  attended  with  an  express  res- 
ervation of  a  right  to  revoke  or  modify  the  permission,  was 
no  pledge  to  the  company  that  it  might  build  its  road  where 
it  pleased,  notwithstanding  the  legislature  might  please  to 
order  otherwise.  The  charter  was  as  much  qualified  by  the 
terms  of  the  code  above  quoted  as  if  these  sections  of  the  code 
had  been  incorporated  in  the  charter  itself.  For  the  corpora- 
tion to  complain  that  the  legislature  did  what  it  reserved  the 
right  to  do,  and  did  it  before  any  portion  of  the  line  had  been 
constructed  in  Upson  County,  seems  to  us  wholly  without 
reason.  The  company  should  have  been  prepared  at  the  be- 
ginning, and  kept  itself  prepared,  for  such  a  mild  and  mod- 
erate exercise  of  the  state's  reserved  power. 

2.  Nor  is  the  right  of  the  state  so  to  amend  or  modify  th©^ 
charter  abridged  or  in  any  manner  aflfected  by  executory  con- 
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tracts  entered  into  by  the  company  with  third  persons  before 
the  amending  act  was  passed.  The  Macon  Construction  Com- 
pany, in  dealing  with  the  railroad  company,  was  bound  to 
take  notice  of  the  general  law  of  the  state,  under  which  the 
right  and  power  were  reserved  which  have  been  exercised.  A 
tenant  at  will  cannot  make  contracts  with  reference  to  the 
estate  which  will  limit  the  power  of  the  landlord  to  termi- 
nate the  estate  by  means  compatible  with  its  legal  nature. 
So  a  corporation  in  the  possession  of  franchises  held  at  the 
will  of  the  state  cannot  hinder  the  resumption  or  modification 
of  those  franchises  by  entering  into  executory  contracts  with 
third  persons.  Nor  can  that  effect  be  wrought  by  like  con- 
tracts between  the  parties  immediately  contracting  with  the 
corporation  and  subcontractors  under  them.  On  no  contract 
whatsoever  does  the  amendment  now  in  question  have  any 
direct  effect.  Its  only  effect  upon  contracts  is  incidental,  and 
if  they  cannot  be  performed  consistently  with  the  alteration 
in  the  charter  made  by  the  amending  statute,  their  perform- 
ance, in  so  far  as  thus  hindered  or  obstructed,  will  be  excused, 
the  rule  of  law  being  that  performance  of  contracts,  when  ren- 
dered impossible  by  act  of  law,  stands  excused:  Bishop  on 
Contracts,  594;  Jones  v.  Judd,  4  N.  Y.  411;  Heine  v.  Meyer,  61 
N.  Y.  171;  Cordea  v.  Miller,  39  Mich.  581;  33  Am.  Rep.  430; 
Knoxville  v.  Bird,  12  Lea,  121;  47  Am.  Rep.  326;  Mississippi 
etc.  R.  R.  Co.  V.  Green,  9  Heisk.  588;  -Odlin  v.  Insurance  Co., 
2  Wash.  C.  C.  312;  Gray  v.  Sims,  3  Wash.  C.  C.  276;  Brick 
Presbyterian  Church  v.  New  York,  6  Cow.  538;  Baylies  v.  Fet- 
typlace,  7  Mass.  325;  Melville  v.  De  Wolf,  4  El.  &  B.  844;  Reid 
V.  Hoskins,  4  El.  &  B.  979;  Touteng  v.  Hubbard,  3  Bos.  &  P. 
291;  Baily  v.  De  Crespigny,  L.  R.  4  Q.  B.  180;  Newby  v.  Sharpe, 
L.  R.  8  Ch.  Div.  39;  Co.  Lit.  206  a;  Com.  Dig.,  tit.  Condition,  D, 
1,  D,  7,  L,  13;  Abbott  on  Shipping,  596.  Under  these  authori- 
ties, if  the  Macon  Construction  Company,  or  a  subcontractor 
under  it,  was  under  a  stipulation  to  complete  the  railway  by 
a  given  time,  and  if  time  was  of  the  essence  of  the  contract,  a 
valid  excuse  for  failing  so  to  do  would  be  furnished  by  this 
subsequent  legislation,  if  that  legislation  has  rendered  or 
should  render  it  impossible  to  complete  the  work  by  the  stip- 
ulated time.  In  so  far  as  this  or  any  other  executory  contract 
has  been  rendered  less  valuable  or  profitable  to  the  parties 
concerned  by  the  legislation  in  question,  that  is  a  consequence 
which  should  have  been  foreseen  as  possible,  and  which  must 
be  accepted  by  the  parties  as  an  incident  of  the  exercise  by 
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the  legislature  of  its  rightful  legislative  power.  Surely  it 
cannot  rationally  he  contended  that  because  the  alteration  of 
charters  with  respect  to  the  latitude  of  the  franchises  granted 
may  or  does  operate  unfavorably  upon  executory  contracts 
made  by  or  under  the  corporations  the  charters  must  remain 
unaltered  in  this  respect,  and  the  reserved  power  in  the  legis- 
lature be  reduced  to  a  power  in  name  only. 

3.  All  the  provisions  introduced  by  the  amending  act  into 
the  original  charter  are  added  to  the  first  section  of  the  char- 
ter in  the  form  of  a  proviso  to  the  same,  the  initial  words  of 
the  new  matter  being  "  Provided  further."  It  is  contended 
that  because  the  original  charter  grants  to  the  corporation  the 
right  to  locate  and  construct  the  road  where  the  company 
pleases,  and  this  amendment,  by  way  of  proviso,  limits  or 
qualifies  that  right  as  to  a  portion  of  the  line,  the  proviso  is 
repugnant  to  the  purview  of  the  charter,  and  is  therefore  void. 
Also,  that  as  the  whole  amendment  comes  in  under  the  form 
of  a  proviso,  the  whole  amendment  is  void.  It  is  clear,  how- 
ever, that  there  is  no  such  repugnance  in  the  proviso  to  the 
main  purpose  of  the  charter  as  that  the  two  cannot  stand  to- 
gether. The  amendment  operates  by  way  of  limitation  or  re- 
striction upon  some  of  the  general  terms  of  the  charter,  and 
that  such  is  a  proper  function  of  a  proviso  is  laid  down  by  the 
authorities:  Minis  v.  United  States,  15  Pet.  423;  Potter's 
Dwarris  on  Statutes,  118;  Sedgwick  on  Statutory  and  Consti- 
tutional Law,  49;  Endlich  on  Statutes,  sees.  184,  185;  Savings 
Institution  v.  Makinj  23  Me.  360.  For  extreme  cases  in  which 
provisos  have  been  upheld  in  the  charters  of  corporations,  see 
Dugan  v.  Bridge  Co.,  27  Pa.  St.  303;  67  Am.  Dec.  464;  Mason 
y.  Boom  Co.,  3  Wall.  Jr.  252. 

But  here  the  charter  is  not  rendered  inconsistent  and  de- 
structive of  itself  by  the  introduction  of  this  amendment.  The 
matter  of  the  amendment  consists  of  a  saving  or  exception 
which  might  have  been  introduced  originally  into  the  charter 
in  the  form  of  a  proviso,  or  any  other  form,  and  we  see  no  rea- 
son why  an  amending  act  passed  by  a  subsequent  legislature, 
or  at  a  subsequent  session  of  the  same  legislature,  could  not 
modify  or  repeal  anything  whatsoever  in  the  act  amended, 
and  in  any  form  the  legislature  might  choose  to  adopt.  All 
repealing  acts,  for  instance,  might  take  the  form  of  provisos. 
Why  not?  The  most  that  could  be  said  of  such  repealing  acts 
would  be,  that  they  were  an  abuse  of  the  pure  and  proper  pro- 
viso, —  abuses  of  which  are  common  occurrences  in  legislation: 
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See  Coode  on  Legislative  Expression/ 50;  Georgia  R.  R.  &  B, 
Co.  V.  Smithy  128  U.  S.  174.  In  so  far  as  an  act  passed  by  a 
subsequent  legislature,  or  at  a  subsequent  session  of  the  same 
legislature,  is  inconsistent  with  a  prior  act  on  the  same  sub- 
ject, a  repeal  of  the  prior  act  is  effected;  and  it  seems  to  us  to 
make  no  difference  that  the  later  act  may,  in  whole  or  in  part, 
consist  of  a  proviso.  The  rule,  so  far  as  we  know,  is  universal 
that  where  there  is  an  irreconcilable  conflict  between  two  stat- 
utes, the  later  of  the  two  must  prevail,  and  the  former  give 
way. 

4.  Another  charge  urged  against  the  amending  act  is,  that 
it  is  unconstitutional,  for  the  reason  that  it  contains  matter 
different  from  what  is  expressed  in  the  title.  The  title  is  in 
these  words:  "An  act  to  amend  an  act  entitled  an  act  to  in- 
corporate the  Macon  and  Birmingham  Railroad  Company, 
approved  December  26,  1888,  so  as  to  require  said  railroad  to 
run  into  and  through  the  town  of  Thomaston,  in  the  county 
of  Upson,  and  for  other  purposes."  The  body  of  the  act  re- 
quires that,  on  the  conditions  mentioned,  the  railroad  shall 
run  into  and  through  the  corporate  limits  of  Thomaston,  "  or 
within  one  mile  of  the  court-house."  The  objection  urged  is, 
that  this  alternative  requirement  is  not  expressed  or  indicated 
in  the  title.  Doubtless  the  legislature  thought  that  to  locate  a 
railroad  within  a  mile  of  the  court-house  was,  for  all  substan- 
tial purposes,  the  same  as  bringing  it  into  and  through  the 
town.  The  corporate  limits  and  the  actual  limits  of  the  town 
may  not  be  co-extensive;  and  whether  they  are  or  not,  the  rea- 
sonable purpose  and  object  of  the  act,  as  indicated  in  the  title, 
might  be  accomplished  without  keeping  the  body  of  the  act 
exactly  within  the  letter  of  its  title.  The  meaning  of  the 
constitutional  requirement  is,  that  the  title  and  the  act  must 
correspond,  not  literally,  but  substantially;  and  this  corre- 
spondence is  to  be  determined  in  view  of  the  subject-matter  to 
which  the  legislation  relates.  We  are  satisfied  that  the  title 
of  this  amending  act  is  reasonably  suflicieut  to  cover  all  the 
contents  of  the  amendment.  The  body  of  the  act  requires 
that  the  railroad  shall  run  into  and  through  the  corporate 
limits  of  the  town,  unless,  on  certain  conditions,  it  shall  be 
located  within  one  mile  of  the  court-house,  and  outside  of  the 
corporate  limits.  The  civil  engineers  therein  provided  for 
must  locate  it  within  those  limits,  or  so  near  thereto  as  to  be 
within  one  mile  of  the  court-house.  When  the  title  of  an  act 
indicates  that  a  thing  is  to  be  or  may  be  done,  it  is  no  variance 
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from  it  for  the  body  of  the  act  to  provide  that  the  thing  shall 
be  done,  or  not  done,  on  some  condition.  Here  one  of  the 
conditions  on  which  the  road  is  to  run  into  and  through 
the  corporate  limits  of  Thomaston  is,  that  the  engineers,  in 
the  exercise  of  the  discretion  with  which  they  are  intrusted, 
shall  not  locate  it  elsewhere  within  a  mile  of  the  court-house. 
For  the  purposes  of  the  act,  the  town  may  be  considered  as 
extending  a  mile  from  the  court-house,  whether  the  corporate 
limits  have  that  extent  or  not. 

5.  Another  objection  urged  to  the  amendment  is,  that  it 
seeks  to  enable  the  town  of  Thomaston,  in  its  corporate  capa- 
city, to  apply  corporate  money  or  revenue  to  the  construction 
of  a  railroad.  We  think  it  has  no  such  purpose,  but  that  where 
the  act  says  that  the  increased  cost  "shall  be  paid  by  said 
town  of  Thomaston,  or  the  citizens  thereof,"  it  means  that  the 
town  is  to  act  as  a  community,  not  as  a  corporation,  and  that 
,'  town  "  and  "  citizens "  both  mean  the  people  of  the  town. 
The  payment  is  to  be  voluntary,  not  compulsory.  The  corpo- 
ration is  not  to  raise  the  funds  as  public  revenue,  but  the 
people  are  to  contribute  the  same  freely  and  voluntarily.  If 
they  fail  to  do  this,  the  amendment  is  to  be  without  any  ulti- 
mate eifect  on  the  location  of  the  road.  No  tax  or  tribute 
whatever  is  laid,  or  to  be  laid  by  virtue  of  this  act,  upon  prop- 
erty or  persons  within  the  town.  Neither  the  raising  nor  the 
expenditure  of  public  money  is  contemplated.  Private  means 
alone  are  to  be  used,  and  if  from  that  source  the  requisite  fund 
is  not  raised  in  due  time,  the  railroad  company  will  be  at 
liberty  to  proceed  as  though  the  amending  act  had  not  been 
passed. 

6.  We  come  now  to  the  question  whether  the  citizens  of 
Thomaston  can,  by  petition  in  the  nature  of  a  bill  in  equity, 
invoke  judicial  aid  for  the  purpose  of  restraining  the  company 
from  violating  this  amendment  to  its  charter,  and  compelling 
it  to  co-operate  with  them  in  administering  the  provisions  of  the 
amendment.  No  doubt  the  general  rule  is,  that  the  state  alone 
will  be  heard  to  complain  of  a  corporation  for  not  conforming 
to  the  terms  of  its  charter  in  matters  affecting  the  public  in- 
terest; or  at  all  events,  that  the  attorney-general  must  be  a 
party  to  the  suit,  either  as  plaintiff  or  defendant:  Green's 
Brice  on  Ultra  Vires,  595,  602.  But  here  the  immediate 
interest  involved  and  sought  to  be  protected  is,  not  that  of 
the  general  public,  but  the  special  and  peculiar  interest  of  the 
town  of  Thomaston.     The  object  of  the  legislature  in  prevent- 
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Ing  the  construction  of  this  railroad  within  five  miles  of  the 
town,  unless  it  should  pass  within  one  mile  of  the  court-house, 
was  to  preserve  that  town  from  decline  and  decay  in  conse- 
quence of  having  a  railroad  in  the  vicinity,  but  not  near 
enough  to  hinder  some  rival  or  competing  town  from  springing 
up.  The  general  public  might  or  might  not  have  an  interest 
in  the  measure,  but  it  is  certain  that  the  citizens  of  Thomas- 
ton  have  a  vital  and  peculiar  interest  therein.  The  amending 
act  contemplates  that  that  interest  shall  be  respected,  and 
provides  means  for  its  protection  upon  the  assumption  that  the 
company  will  conform  to  the  terms  of  the  act.  These  terms 
create  a  legal  obligation  on  the  part  of  the  company,  and  it 
seems  to  us  that  a  corresponding  right  in  the  citizens,  as  a 
community,  to  have  that  obligation  enforced,  is  created  by  the 
act.  The  refusal  of  the  company  to  perform  its  legal  duties  to 
the  citizens  of  Thomaston  is  a  wrong  to  them,  and  the  wrong 
is  of  such  a  nature  as  to  admit  of  no  adequate  and  appropriate 
remedy  save  a  proceeding  to  compel  a  specific  performance  by 
the  company  of  the  requirements  of  the  act.  As  we  have 
already  said,  the  company  can  relieve  itself  and  remain  free 
from  any  duty  to  the  citizens  of  Thomaston  by  not  construct- 
ing its  road  within  five  miles  of  that  town,  but  it  cannot 
come  within  five  miles  with  its  work  and  not  comply  with 
the  act  To  do  so  would  be  a  violation  of  its  charter  and 
a  special  and  particular  injury  to  the  citizens  of  the  town,  who 
are  no  less  entitled  to  the  provisions  of  the  amended  charter, 
made  for  their  special  benefit,  than  the  company  is  to  the  pro- 
visions of  the  original  charter  unrepealed,  which  were  made 
for  its  benefit.  The  citizens  have  as  much  right  to  complain 
of  the  company  for  denying  them  their  dues  under  the  charter 
as  the  company  has,  or  would  have,  to  complain  of  any  citizen 
for  denying  it  the  enjoyment  of  any  of  its  chartered  rights. 
It  is  a  mistake  to  suppose  that  corporations  are  created  alone 
for  their  own  benefit,  or  that  their  privileges  are  more  sacred 
than  their  duties.  We  see  not  why  a  local  and  special  duty 
may  not  be  enforced  at  the  instance  and  by  the  suit  of  the 
local  and  special  body  of  citizens  recognized  in  the  charter  as 
immediately  interested  in  some  of  its  provisions. 

7.  A  further  question  is,  whether  some  of  the  citizens  of 
Thomaston,  suing  in  behalf  of  themselves  and  all  their 
fellow-citizens  of  the  town,  will  be  sufficient  as  parties  plain- 
tiff in  this  proceeding,  or  whether  all  the  citizens  must  join 
as  such  plaintifis.     The  interest  being  common  to  all  as  a 
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community,  and  the  citizens  being  numerous  (of  which  fact 
we  can  take  judicial  notice  from  public  statistics),  we  think 
the  case  is  provided  for  by  a  well-recognized  rule  which  has  long 
prevailed  in  equity,  and  that  some,  as  representatives  of  the 
class,  may  sue  for  all:  Story's  Eq.  PI.,  sees.  94  et  seq.;  Mitford's 
Eq.  PL,  167  et  seq.;  Spence's  Eq.  Jur.,  656;  1  Daniell's  Chancery 
Practice,  234,  237;  Pomeroy's  Remedies  and  Remedial  Rights, 
sees.  388  et  seq.;  Hawes  on  Parties,  sees.  92;  1  Pomeroy's  Eq. 
Jur.,  sees.  251,  255,  269,  274;  Phillips  v.  Hudson,  L.  R.  2  Ch. 
243;  Comm'rs  etc.  v.  Glasse,  L.  R.  7  Ch.  456;  Smith  v.  Sworm- 
stedt,  16  How.  302.  It  is  true  that  as  only  two  of  the  citizens 
have  become  parties,  it  is  rather  a  small  representation  of  the 
whole  community;  but  considering  the  publicity  of  the  case 
and  of  the  interest  involved  in  it,  and  the  fact  that  the  suit  is 
located  in  Upson  County  and  will  be  tried  (if  tried  at  all)  at 
the  county  town,  which  is  the  town  whose  citizens  are  inter- 
ested, there  can  be  no  cause  to  apprehend  that  the  two  plain- 
tiffs on  the  face  of  the  petition  will  be  disposed,  or  if  bo 
disposed,  allowed  to  misrepresent  the  community  in  whose 
behalf  they  have  brought  this  suit.  No  doubt  it  is  somewhat 
discretionary  with  a  court  of  equity  as  to  how  many  represent- 
atives of  a  class  will,  or  ought  to  be,  regarded  as  a  fair  repre- 
sentation of  the  whole  class  in  the  given  instance.  We 
simply  rule  that  this  is  a  proper  case  for  some  of  the  citizens 
to  represent  all,  and  that  the  number  of  representatives, 
though  the  smallest  that  could  be  recognized,  is  not,  as  matter 
of  absolute  law,  insuflBicient. 

8.  One  of  the  errors  assigned  is,  that  the  judge  erred  in 
holding  that  the  superior  court  of  Upson  County  has  jurisdic- 
tion of  the  case;  but  it  nowhere  aflBrmatively  appears,  in  the 
bill  of  exceptions  or  the  transcript  of  the  record,  that  any 
question  was  raised  as  to  the  jurisdiction.  From  the  assign- 
ment of  error  it  might  be  implied  that  some  such  question  arose 
and  was  decided;  but  we  have  no  information  or  intimation 
as  to  the  ground  or  grounds  suggested  and  insisted  upon  as 
objections  to  the  jurisdiction.  In  the  argument  here,  non-resi- 
dence in  the  county  of  Upson  of  the  two  corporation  defend- 
ants (that  is,  the  railroad  company  and  the  construction 
company)  was,  we  believe,  the  ground  mentioned;  but  this  is  a 
ground  which  can  be  waived,  and  which  was  waived,  inasmuch 
as  these  companies  appeared  and  answered  without  at  the 
same  time  filing  or  presenting  this  objection  to  the  jurisdic- 
tion.    It  is  needless  to  add  more  on  this  topic 
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« 

9.  With  respect  to  the  character  and  scope  of  the  injunction 
granted,  we  see  nothing  to  disapprove,  except  that  we  think 
any  interference  with  the  mandamus  proceeding  was  needless, 
and,  under  the  circumstances,  improper.  For  the  protection 
of  the  citizens  of  Thomaston  it  is  quite  sufficient  that  the  rail- 
road company  be  restrained  from  constructing  its  proposed 
line  anywhere  within  five  miles  of  the  town,  without  conform- 
ing to  the  amended  charter.  No  amount  of  preparation,  by 
securing  the  right  of  way  or  otherwise,  will  violate  the  charter 
or  harm  the  town;  and  inasmuch  as  the  company  must  wait 
for  future  developments  to  ascertain  that  it  cannot  lawfully 
construct  its  line  on  the  location  which  it  has  chosen,  there  is 
good  reason  for  not  interfering  with  its  preparation  to  use  that 
route  if,  by  reason  of  failure  on  the  part  of  the  citizens  of 
Thomaston  to  perform  some  of  the  conditions  devolving  upon 
them,  the  route  already  chosen  should  be  the  one  ultimately 
adopted.  It  should  be  borne  in  mind  that  any  action  what- 
ever by  the  citizens  is  optional  and  voluntary.  The  amended 
charter  seeks  to  apply  compulsion  to  the  company,  but  none 
whatever  to  the  citizens.  We  think  the  company  should  be 
left  free  to  secure  the  right  of  way,  if  it  should  think  proper 
to  do  so,  along  the  line  of  its  choice,  irrespective  of  what  the 
citizens  may  or  may  not  hereafter  do.  The  company  may  not 
choose  to  avail  itself  of  this  privilege  whilst  the  general  con- 
troversy remains  in  an  unsettled  state;  but  whether  exercised 
or  not,  the  privilege  should  be  accorded,  as  no  violation  of  the 
charter  is,  or  will  be,  involved  in  it.  The  duty  of  the  com- 
pany to  yield  up  the  line  of  its  choice  and  adopt  another  is 
wholly  conditional  upon  the  will  and  conduct  of  the  people  of 
Thomaston.  At  least  this  will  be  so,  provided  the  cost  of  the 
line  by  or  through  the  town  exceeds  the  cost  of  that  around 
the  town.  It  is  not  always  that  people  continue  in  a  willing 
mind  to  raise  money  and  deposit  it  in  bank,  or,  with  ever  so 
good  a  will,  that  they  can  command  the  means  if  the  amount 
to  be  forthcoming  should  be  very  considerable.  We  think  the 
injunction  should  be  modified  so  as  not  to  extend  to  the  man' 
damiu  proceedings,  and  we  direct  accordingly. 

10.  A  court  of  equity,  or  a  court  of  law  in  the  exercise  of 
equitable  functions,  may,  and  should,  always  impose  just 
terms  as  a  condition  to  its  interference  by  interlocutory  in- 
junction in  behalf  of  suitors.  The  granting  and  continuing 
of  an  injunction  is  not  matter  of  strict  right  in  the  parties, 
but  of  sound  discretion  in  the  judge  of  the  court.    In  the  ex- 
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ercise  of  such  discretion,  it  seems  highly  inexpedient  to  hold 
one  of  the  parties  to  the  litigation  absolutely  bound,  whilst 
the  other  party  remains  perfectly  free.  This  would  have  the 
appearance  of  subjecting  the  former  to  the  will,  or  even  the 
caprice  of  the  latter.  In  view  of  the  fact  that  the  citizens  of 
Thomaston  may,  after  the  cost  of  the  two  routes  is  estimated 
in  the  manner  pointed  out  by  the  amended  charter,  elect  ulti- 
mately not  to  advance  and  deposit  the  money  requisite  to  de- 
fray the  excess  of  cost  of  the  town  line  over  that  of  the  country 
line,  it  seems  to  us  reasonable  that  upon  this  excess  (if  any) 
being  ascertained,  the  plaintiffs  in  this  petition  should  be  re- 
quired, as  a  condition  of  the  continuance  of  the  injunction  after 
that  time,  to  give  bond  and  security  to  insure  a  deposit  of  the 
money,  according  to  the  amended  charter,  as  soon  as  the  rail- 
road shall  be  built  to  the  five-mile  limit.  This  bond  should 
be  in  double  the  amount  of  the  excess  of  cost  ascertained  by 
the  estimate  of  the  engineers,  and  should  be  payable  to  the 
railroad  company,  with  a  condition  to  deposit  in  bank,  con- 
formably to  the  amended  charter,  a  sum  equivalent  to  such 
excess;  or  on  failure  so  to  do,  to  answer  to  the  company  for 
all  damages  which  it  may  sustain  by  reason  of  this  injunction 
having  been  granted  and  continued  in  force. 

We  direct  that  the  judge  of  the  Flint  circuit,  or  some  other 
judge  should  he  be  disqualified,  pass  an  order  requiring  such 
bond  and  security  to  be  given;  and  that  upon  failure  to  com- 
ply with  its  terms,  the  injunction  be  dissolved. 

Judgment  aflfirmed,  with  direction. 

€k>RPORATiONS,  Chabtebs  OF.  —  All  privileges  granted  by  the  state  are 
made  subject  to  the  right  of  the  state  to  prescribe  the  conditions  upon  which 
those  privileges  shall  be  enjoyed,  whether  it  expressly  reserves  this  power  or 
not:  Delaware  etc.  R.  R.  Co.  v.  Central  etc.  Tr.  Co.,  43  N.  J.  Eq.  71;  Com- 
monwealth V.  New  York  etc  R.  R.  Co.,  129  Pa.  St.  463;  15  Am.  St.  Rep.  724. 
The  provisions  of  a  general  law  respecting  corporate  powers  enter  into  and 
form  a  part  of  the  charter  of  a  corporation:  People  v.  Chicago  G.  T.  Co.,  130 
nL  268;  17  Am.  St.  Eep.  319;  Franklin  Co.  CU  v.  Bank,  87  Ky.  370. 

An  act  creating  a  public  corporation  may  be  altered  or  modified  at  will  by 
the  legislature:  Montpelier  Academy  v.  Oeorge,  14  La.  395;  33  Am.  Dec.  585. 
Compare  extended  note  to  Commonwealth  v.  Cullen,  53  Am.  Dec.  460-474; 
note  to  Miners'  Bank  v.  United  States,  43  Am.  Dec.  118-121.  But  after 
vested  rights  have  been  acquired,  the  charter  of  a  corporation  cannot  be  so 
amended  as  to  impair  them,  unless  the  power  to  amend  is  expressly  reserved: 
Cincinnati  etc.  R'y  Co.  v.  Clifford,  1 13  lud.  460;  Boisdere  v.  Citizens'  Bank,  9 
La.  506;  29  Am.  Dec.  453.  A  grant  to  a  corporation  which  merely  confers 
npon  it  a  new  /ight,  or  enlarges  a  right  already  possessed,  without  any  con- 
sideration or  any  additional  burden  imposed,  is  nothing  more  than  a  license, 
which  may  be  repealed  at  any  time:  Pennsylvania  R'y  Co.  v.  Bowers,  124 
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Pa.  St.  183.  Tho  enlargement  by  the  legislature  of  the  powers  of  a  mu- 
nicipality cannot,  by  implication,  destroy  or  alter  the  charter  of  a  corpora- 
tion previously  granted  by  the  city:  Grand  Rapid*  r.  Hydraulie  Co.,  66  Mich. 
606. 

STATtTTES  —  TiTLB  AND  BoDT  ov  THB  AoT.  — The  title  of  an  act  and  the 
act  itself  must  substantially  correspond  one  with  the  other:  AUen  ▼.  Pioneer 
Press  Co.,  40  Minn.  117;  12  Am.  St  Rep.  707,  and  note;  Fidelity  etc  Co.  y. 
Shenandoah  V.  JR.  R  Co.,  86  Va.  I;  19  Am.  St  Bep.  858,  and  note;  Neun- 
dorffv.  Duryea,  69  N.  Y.  657;  25  Am.  Rep.  235,  and  cote  239-246;  note  to 
People  y.  McCann,  69  Am.  Dec.  648,  649. 

Parties.  — All  parties  in  interest  should  be  joined  in  actions  seeking  for 
equitable  relief:  Allison  v.  Shilling,  27  Tex.  450;  86  Am.  Deo.  622,  and  note; 
note  to  TaU  v.  Ohio  etc.  R.  R.  Co.,  71  Am.  Dec.  311-316. 

Appearance  ik  Aotions,  Effect  of.  —  A  voluntary  appearance  and  the 
filing  of  an  answer  or  a  demurrer  waives  all  objections  as  to  jurisdiction  of 
the  person:  Union  P.  R'y  Co.  v.  De  Busk,  12  CoL  294;  13  Am.  St  Rep.  221, 
and  note. 

iNJUNcnoNS.  — The  complainant  must  allege  facts  sufficient  to  make  out 
his  cause  of  action,  before  an  injunction  will  be  granted:  Moore  v.  Silver  V, 
Min.  Co.,  104  N.  0.  534.  The  granting,  continuing,  or  dissolving  of  injunc- 
tions is  largely  within  the  discretion  of  the  court:  Carleton  v.  Rugg,  149 
Mass.  660;  14  Am.  St.  Rep.  446,  and  note.  And  upon  the  issue  of  an  in- 
junction, whether  or  not  a  bond  is  necessary  depends  upon  the  discretion 
of  the  judge  who  orders  it:  Wlute  v.  Davidson,  8  Md.  169;  63  Am.  Dea 
699.  Compare  Apalachicola  v.  Apalachicola  Land  Co.^  9  Fla.  340;  79  Am. 
Deo.  284. 


Harwell  v.  Sharp  Brothers. 

[86  Gboroia,  124.] 
OABNiSHUBirr  07  Waqes  m  Foreign  State.  —  An  attorney  who  is  the 
holder  by  assignment  of  a  claim  by  a  creditor  against  his  debtor  may 
garnish  the  wages  due  such  debtor,  in  another  state  than  that  in  which 
the  parties  reside,  and  thus  compel  payment  without  becoming  liable  in 
damages,  although  the  object  of  the  proceeding  is  to  evade  the  law  of 
the  state  where  the  parties  reside,  which  exempts  such  wages  from 
garnishment 

Haygood  and  DouglaSj  for  the  appellant. 

Arnold  and  Arnold^  for  the  respondents. 

Bleckley,  C.  J.  By  the  statute  law  of  this  state,  "all 
journeymen  mechanics  and  day-laborers  shall  be  exempt 
from  the  process  and  liabilities  of  garnishment  on  their  daily, 
weekly,  or  monthly  wages,  whether  in  the  hands  of  their  em- 
ployers or  others  ":  Code,  sec.  3554.  We  are  not  informed  by 
anything  directly  alleged  in  the  plaintiflF's  declaration  whether 
or  not  any  similar  law  prevails  in  the  state  of  Tennessee.    The 
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fair  inference  from  what  is  alleged  would  be  that  there  is  no 
like  exemption  in  that  state,  or,  at  least,  none  of  which  non- 
resident debtors  could  avail  themselves.  It  appears  that  the 
defendants,  who  were  creditors  of  the  plaintiff,  for  the  purpose 
of  resorting  to  a  Tennessee  forum,  and  to  evade  this  provision 
in  the  laws  of  Georgia,  transferred  their  account  to  their  at- 
torney and  caused  attachment  to  issue  in  Tennessee  and  a 
garnishment  to  be  served  on  the  Western  and  Atlantic  Rail- 
road Company,  who  was  indebted  to  the  plaintiff  for  wages 
earned  as  a  daily  laborer.  The  effect  of  this  garnishment  was 
to  constrain  the  plaintiff  to  pay  the  debt,  in  whole  or  in  part, 
which  he  owed  to  the  defendants,  the  sura  paid  being  thirteen 
dollars.  This  is  the  grievance  of  which  he  complains,  alle- 
ging that  he  was  injured  and  damaged  thereby  in  the  sum  of 
two  thousand  five  hundred  dollars.  Both  parties  being  citi- 
zens of  Georgia,  it  is  not  unlikely  that,  if  application  had  been 
made  in  time,  an  injunction  might  have  been  obtained  re- 
straining the  defendants  from  prosecuting  their  attachment 
and  garnishment  in  Tennessee.  Ample  and  apparently  sound 
authority  for  so  doing  may  be  found:  Snook  v.  Snetzer,  25 
Ohio  St.  516;  Keyser  v.  Rice,  47  Md.  203;  28  Am.  Rep.  448; 
Teager  v.  Landsley,  69  Iowa,  725;  Hager  v.  Adams,  70  Iowa, 
746;  Mumper  v.  Wilson,  72  Iowa,  163;  2  Am.  St.  Rep.  238; 
Wilson  V.  Joseph,  107  Ind.  490. 

It  does  not  follow,  however,  that  because  the  plaintiff  might 
liave  asserted  his  exemption  in  this  way,  and  claimed  the 
benefit  of  the  law  of  his  own  state,  it  was  in  any  sense  un- 
lawful or  legally  wrongful  for  the  defendants  to  bring  their 
attachment  in  Tennessee,  and  use  there  the  remedy  of  garnish- 
ment furnished  by  laws  of  that  state.  Unless  restrained  by 
6ome  tribunal  of  their  own  state,  they  were  but  exercising  a 
privilege  common  to  all  citizens  of  the  United  States.  While  left 
free  to  act  according  to  their  own  will  in  the  use  of  remedies, 
they  had  as  much  right  to  sue  in  Tennessee  as  they  would  have 
had  if  they  were  citizens  of  that  state:  Morgan  v.  Neville,  74 
Pa.  St.  52.  In  dealing  with  a  somewhat  similar  question,  the 
supreme  court  of  Massachusetts,  in  Lawrence  v.  Batcheller,  131 
Mass.  504,  speaking  by  Field,  J.,  said:  "The  argument  of  the 
plaintiffs  in  the  case  at  bar  is,  that  as  it  was  contrary  to  equity 
for  the  defendant  to  proceed  with  his  suits  to  judgment,  and 
to  a  satisfaction  of  the  judgment  from  the  funds  attached,  so 
it  is  contrary  to  equity  for  him  to  retain  the  money  so  ob- 
tained; and  that  they  can  maintain  an  action  at  law  against 
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the  defendant  for  money  had  and  received  to  their  use,  be- 
cause the  money  ex  aequo  et  bono  belongs  to  them.  This  argu- 
ment rests  upon  the  assumption  that  courts  of  law  will  afford 
a  remedy  in  damages  for  all  wrongs  done,  which  courts  of 
equity,  if  seasonably  applied  to,  will  prevent;  but  this  is  not 
true.  Courts  of  equity  recognize  and  enforce  rights  which 
courts  of  law  do  not  recognize  at  all;  and  it  is  often  on  this 
ground  that  defendants  in  equity  are  enjoined  from  prosecut- 
ing actions  at  law."  The  plaintiflF  may  have  had  his  election 
to  bring  the  defendants'  rights,  as  against  his  wages,  to  the 
test  of  Georgia  law,  or  allow  them  to  be  tested  by  Tennessee 
law.  This  election  could  be  exercised,  however,  only  in  due 
time  and  proper  manner.  He  could  not  allow  the  law  of  Ten- 
nessee to  be  applied  to  the  case,  and  afterwards,  by  such  an 
action  as  this,  have  the  law  of  Georgia  applied  to  it.  His 
remedy,  if  he  had  any,  was  to  prevent,  by  injunction  upon  his 
adversary,  the  application  of  Tennessee  law  as  a  rule  of  adjudi- 
cation. This  he  did  not  do,  otherwise  than  by  paying  the  debt. 
Although  it  is  not  distinctly  stated,  we  think  it  is  to  be  inferred 
from  the  language  of  the  declaration  that  he  paid  before  the 
proceeding  in  Tennessee  reached  a  conclusion  by  judgment. 
Had  it  resulted  in  a  judgment,  there  can  be  no  doubt,  assum- 
ing that  the  attachment  and  garnishment  were  regular  accord- 
ing to  the  laws  of  Tennessee,  that  such  judgment  would  have 
to  be  treated  in  Georgia  as  having  the  same  efifect  as  would  be 
ascribed  to  it  in  Tennessee:  Green  v.  Van  BusJcirk,  5  Wall. 
310;  7  Wall.  139.  A  case  very  similar  to  the  present  has 
been  decided  in  Indiana,  and  it  was  held  that,  even  though 
there  was  a  statute  making  the  act  complained  of  penal,  no 
recovery  could  be  had  for  the  transfer  of  a  just  debt,  and  pro- 
ceeding upon  it  by  attachment  in  another  state,  though  the 
effect  was  to  deprive  the  debtor  of  his  exemption  allowed  by 
the  laws  of  his  own  state,  of  which  state  the  creditor  also  was  a 
citizen:  Uppinghouse  v.  Mundel,  103  Ind.  238.  The  soundness 
of  that  adjudication  may  be  questioned,  inasmuch  as  there 
was  an  express  statute  violated.  But  with  us  there  is  no 
such  statute,  and  we  are  therefore  not  required  to  go  the 
full  length  of  this  Indiana  precedent.  Upon  no  recognized 
theory  of  a  malicious  abuse  of  process,  or  the  malicious  prose- 
cution of  a  civil  action,  can  the  declaration  before  us  be 
upheld.  There  was  a  just  debt,  and  a  lawful  resort  to  a  com- 
petent forum  (nothing  to  the  contrary  being  alleged)  for  its 
collection,  and  payment  was  made  either  pending  the  suit  or 
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after  judgment.  The  debt  was  thus  in  whole  or  in  part  ex- 
tinguished. The  money  paid  is  no  longer  that  of  the  debtor, 
but  has  become  the  property  of  the  creditor.  While  there 
may  have  been  damage,  there  has  been  no  legal  injury,  no 
wrong  done  to  the  plaintiff,  for  which  any  court  adjudicating 
upon  legal  principles  can  afford  redress. 

There  was  no  error  in  sustaining  the  demurrer  to  the  decla- 
ration. 

Judgment  affirmed.  

ExEMPTioKa  —  Garnishment  or  Wages  —  Oonfltct  of  Laws.  —  When 
a  corporation  is  garnished  for  a  debt  due  to  a  citizen  who  is  a  resident  of  an- 
other state,  the  exemption  laws  of  such  state  cannot  avail  as  a  defense  to  the 
garnishee,  unless  the  debt  is  also  exempt  by  the  laws  of  the  state  where  the 
garnishee  is  summoned:  Note  to  Mumper  v.  Wilson,  2  Am.  St.  Rep.  241.  See 
also  Berry  v.  Davis,  77  Tex.  191;  19  Am.  St.  Rep.  748,  and  note. 

Ck)ntrary  to  the  doctrine  of  the  principal  cade  is  the  rule  laid  down  in  Drake 
V.  Lake  Shore  etc.  R'y  Co.,  69  Mich.  168,  13  Am.  St  Rep.  382,  where  it  is  de- 
cided that  a  creditor  who  is  a  citizen  of  one  state  cannot,  by  assigning  his 
claim  to  a  citizen  of  another  state,  use  the  courts  of  that  state  to  collect  a 
debt  against  a  citizen  of  a  former  state,  whose  person  or  property  is  not 
within  the  jurisdiction  where  the  suit  is  brought,  and  whose  wages,  sought 
to  be  reached  by  garnishment,  are  exempt  under  the  lawa  of  his  stato. 
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AaaAXWt  with  Dkadlt  Weapon  —  Pbksuhption  ov  Intent  to  Eilu  —  An 

usault  made  with  a  weapon  likely  to  produce  death,  but  from  which  no 

killing  results,  does  not  raise  a  presumption  of  an  intent  to  kill.     Malice 

in  an  assault  by  stabbing  does  not  necessarily  include  an  intention  to  kill^ 

IL  J,  JordaUy  for  the  plaintiff  in  error. 

C.  D.  HUlf  solicitor-general,  for  the  state. 

Blandfobd,  J.  The  main  error  assigned  by  the  plaintiff !» 
error  in  this  case  is,  that  the  court  erred  in  charging  the  jury 
as  follows:  "  You  have  heard,  gentlemen  of  the  jury,  the  evi- 
dence as  to  the  sort  of  weapon  the  assault  was  made  with;  and 
if  you  believe  that  it  was  a  weapon  in  its  nature  and  of  a  sort 
that  was  likely  to  produce  death,  then  the  law  presumes  that 
that  assault  was  made  with  the  intent  to  murder.  I  say  the 
law  presumes;  that  is,  the  law  raises  the  presumption,  from  the 
use  of  a  weapon  likely  to  produce  death,  that  it  wa^  done  with 
the  intent  to  murder.  And  if  you  believe  from  the  evidence 
that  an  assault  was  made  by  this  defendant,  and  with  such 
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a  weapon,  then,  as  I  say,  the  law  raises  the  presumption  that 
it  was  done  with  intent  to  murder;  and  if  that  presumption  is 
not  rebutted  by  evidence  upon  the  part  of  the  defendant,  the 
presumption  that  the  law  raises  remains."  This,  in  our  opin- 
ion, was  manifest  error.  We  know  of  no  case  decided  by  this 
court  that  sustains  this  charge.  The  nearest  case  which  ap- 
proaches it  is  that  of  Collier  v.  State,  39  Ga.  31;  99  Am.  Dec. 
449.  In  that  case  this  court  held  that  if  a  man  shoot  with  a 
pistol  at  another,  and  hit  him,  the  law  would  presume  prima 
facie  that  he  did  it  with  malice;  that  no  one  has  a  right  to 
shoot  at  another  with  a  loaded  pistol  in  sport,  and  if  he  does 
so,  he  is  responsible  for  the  consequences,  and  the  law  will 
imply  malice  from  the  recklessness  of  the  act. 

Where  death  takes  place  from  unlawful  violence,  malice  in- 
cludes an  intention  to  kill:  Code,  sec.  4321.  But  where  death 
does  not  take  place,  there  may  be  malice  in  giving  the  wound, 
but  utter  absence  of  intention  to  kill.  The  law  will  impute 
the  intention  to  kill  where  there  is  a  killing,  but  not  where 
there  is  none.  Malice  in  an  assault  by  stabbing  does  not 
necessarily  include  an  intention  to  kill.  Malice  may  prompt 
or  attend  any  injurious  act  whatever.  It  is  a  necessary  ingre- 
dient, for  instance,  in  libel,  malicious  mischief,  and  malicious 
prosecution.  The  general  definition  of  malice  is,  "  wickedness 
of  purpose;  a  spiteful  or  malevolent  design  against  another; 
a  settled  purpose  to  injure  or  destroy  another":  Burrill's  Law 
Diet.  698.  From  the  use  of  a  deadly  weapon  in  a  manner 
calculated  to  injure,  the  law  will  presume  an  intention  to  in- 
jure; or  from  the  use  of  it,  with  intention  to  kill,  in  a  manner 
calculated  to  accomplish  the  intention,  the  law  will  presume 
that,  had  the  killing  taken  place,  the  homicide  would  have 
been  murder.  But  this  is  as  far  as  the  mere  legal  presump- 
tion as  to  malice  or  intent  will  go,  on  trials  for  assault  with 
intent  to  murder.  That  an  efiFect  not  produced,  and  which  if 
produced  would  have  constituted  a  different  offense  from  that 
actually  committed,  was  intended,  is  surely  for  determination 
by  the  jury  as  a  matter  of  fact.  The  law,  without  the  aid  of 
the  jury,  can  presume  the  malicious  motive  or  the  intention, 
BO  far  as  realized  in  the  act,  but  not  an  intention  beyond  what 
was  BO  realized. 

See  also  Hogan  v.  State,  61  Ga.  43,  where  the  point  involved 
in  the  present  case  was  considered.  In  Kinnehrew  v.  State,  80 
Ga.  232,  the  question  as  to  presumptions  of  law  and  presump- 
tions of  fact  was  extensively  discussed,  and  the  rule  properly 
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laid  down  by  the  present  chief  justice.  Under  the  rule  therein 
stated,  this  charge  was  error.  It  would  have  been  a  proper 
charge  for  the  court  to  have  instructed  the  jury  that  if  the  ac- 
cused assaulted  the  person  wounded  with  a  weapon  likely  to 
produce  death,  and  if  death  had  ensued  it  would  have  been 
murder,  then  the  law  would  presume  that  the  assault  was  an 
assault  with  intent  to  murder.  This  is  probably  as  far  as  the 
court  should  go  in  a  case  of  this  character;  and  we  know  of 
no  direct  decision  in  this  state  (nor  of  any  other  state  in  the 
Union)  to  the  effect  that  the  law  presumes,  because  an  assault 
was  made  with  a  weapon  likely  to  produce  death,  that  it  was 
an  assault  with  intent  to  murder.  Where  it  takes  a  particu- 
lar intent  to  constitute  a  crime,  that  particular  intent  must  be 
proved  to  the  satisfaction  of  the  jury.  It  does  not  require  di- 
rect or  positive  proof;  but  the  circumstances  must  be  such  as 
would  authorize  the  jury  (and  not  the  court)  to  infer  the  in- 
tent with  which  the  act  was  done.  In  Lawson  on  Presump- 
tive Evidence,  p.  271,  rule  66,  it  is  laid  down  as  the  correct 
rule  that  "  when  a  specific  intent  is  required  to  make  an  act  an 
offense,  the  doing  of  the  act  does  not  raise  a  presumption  that 
it  was  done  with  the  specific  intent."  Where  one  is  charged 
with  assault  with  intent  to  murder,  and  it  is  proved  that  he 
fired  a  loaded  pistol  at  another,  there  is  no  presumption  of 
law  that  he  intended  to  murder  the  person  thus  fired  at.  In 
the  cases  of  Roberta  v.  People,  19  Mich.  401,  and  Maker  v. 
People,  10  Mich.  212,  81  Am.  Dec.  781,  we  think  the  law  is 
properly  laid  down  by  the  court.  It  is  there  stated  that  the 
"  general  rule  is  well  settled,  to  which  there  are  few,  if  any, 
exceptions,  that  when  a  statute  makes  an  offense  to  consist  of 
an  act  combined  with  a  particular  intent,  that  intent  is  just 
as  necessary  to  be  proved  as  the  act  itself,  and  must  be  found 
by  the  jury,  as  a  matter  of  fact,  before  a  conviction  can  be 
had.  But  especially  when  the  offense  created  by  the  statute, 
consisting  of  the  act  and  the  intent,  constitutes,  as  in  the 
present  case,  substantially  an  attempt  to  commit  some  higher 
offense  than  that  which  the  defendant  has  succeeded  in  ac- 
complishing by  it,  we  are  aware  of  no  well-founded  exceptions 
to  the  rule  above  stated,  and  in  all  such  cases  the  particular 
intent  must  be  proved  to  the  satisfaction  of  the  jury;  and  no 
intent  in  law,  or  mere  legal  presumption  differing  from  the  in- 
tent in  fact,  can  be  allowed  to  supply  the  place  of  the  latter." 
We  think  the  law  is  correctly  stated  in  the  cases  referred  to. 
See  also  Wharton's  Crim.  Law,  316;  Greenl.  Ev.,  sees.  13,  17. 
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See,  further,  the  following  cases,  which, we  have  also  examined: 
Regina  v.  Smith,  33  Eng.  L.  &  Eq.  667;  Vandermark  v. 
People,  47  111.  122;  Callahan  v.  State,  21  Ohio  St.  306;  State  v. 
Beaver,  5  Harr.  (Del.)  508;  State  v.  Malcolm,  8  Iowa,  413; 
Regina  v.  Jones,  9  Car.  &  P.  109;  Regina  v.  Bourdon,  2  Car.  & 
K.  366;  Dunaway  v.  People,  110  111.  333;  51  Am.  Rep.  686; 
Conn  V.  People,  116  111.  458;  KunUe  v.  S«at<5,  32  Ind.  220; 
Perry  v.  People,  14  111.  496;  iJex  v.  Howlett,  7  Car.  &  P.  274; 
McCoy  V.  Sfaie,  8  Ark.  451;  Cole  v.  State,  10  Ark.  318;  Lacefield 
V.  Staf*,  34  Ark.  275;  36  Am.  Rep.  8;  Scott  v.  State,  49  Ark. 
156;  Trevinio  v.  -Seafg,  27  Tex.  App.  372;  Moore  v.  5<a«<5,  18 
Ala.  532;  Allen  v.  State,  52  Ala.  391;  Meredith  v.  iS<a«e,  60 
Ala.  441;  Crawford  v.  (Sifai«,  86  Ala.  16;  Lawrence  v.  5<a<«i 
84  Ala.  424;  Lane  v.  <S«a<<j,  85  Ala.  11;  Ogletreev.  State,  28  Ala. 
693;  Morgan  v.  State,  33  Ala.  413;  PeopZ*  v.  Scott,  6  Mich.  287; 
Walker  v.  iSfaitf,  8  Ind.  290;  Smith  y.  Commonwealth,  100  Pa. 
St.  324;  State  v.  Meadows,  18  W.  Va.  658.  At  the  common 
law,  in  all  cases  where  an  assault  with  intent  to  do  great  bod- 
ily harm,  or  to  kill  or  to  murder,  is  charged,  the  intent  with 
which  the  assault  was  made  is  always  left  by  the  English 
courts  to  the  jury  to  determine:  See  the  cases  cited  above. 
The  rule  may  be  said  to  be  not  only  general,  but  universal; 
and  however  reluctant  we  may  be  to  grant  a  new  trial  in  this 
case,  on  account  of  the  evidence  as  set  out  in  the  record,  the 
sense  of  duty  and  obligation  on  our  part  to  the  law  compels 
us  to  do  so. 
Judgment  reversed. 

Assault  with  Intent  to  Kill.  — To  constitute  the  offense  of  an  assault 
with  intent  to  commit  murdei,  a  specific  intent  upon  the  part  of  the  accused 
to  take  life  ia  necessary:  People  v.  Mize,  80  Cal.  42.  And  the  specific  intent 
to  kill  must  be  established  to  the  full  satisfaction  of  the  jury:  Wood  v.  State, 
27  Tex.  App.  393;  Hall  v.  State,  9  Fla.  203;  76  Am.  Dec.  617;  Maker  v.  Peo- 
ple, 10  Mich.  212;  81  Am.  Dec.  781;  Simpson  v.  State,  59  Ala.  1;  31  Anu 
Rep.  1.  But  in  Smith  v.  State,  88  Ala.  23,  it  is  decided  that  the  specific  in- 
tent to  take  life  is  not  an  essential  ingredient  of  the  offense,  known  as  an 
assault  with  intent  to  murder.  The  intent>  to  produce  death  is  usually  mani- 
fested by  the  use  of  a  deadly  weapon,  although  the  crime  may  be  committed 
without  the  use  of  such  a  weapon:  Monday  v.  State,  32  Ga.  672;  79  Am. 
Dec.  314;  but  the  law  does  not  presume  an  intent  to  kill  from  the  mere  use 
of  a  deadly  weapon,  such  as  a  loaded  pistol:  People  v.  Mize,  80  Cal.  42;  ScoU 
V.  State,  49  Ark.  156;  State  v.  Hicham,  95  Mo.  322;  6  Am.  St.  Rep.  54,  and 
note.  Yet  the  mere  fact,  unexplained,  that  the  accused  was  unlawfully 
armed  with  a  deadly  weapon  ia  a  atrong  circumstance  tending  to  show  that 
he  was  actuated  by  malice,  where  he  is  charged  with  an  assault  upon  the 
prosecuting  witness  with  intent  to  murder  him:  Steffy  v.  People,  130  111.  98; 
Trevinio  t.  State,  27  Tex.  App.  372;   Wood  r.  State,  27  Tex.  App.  393;  Crow 
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/ord  y.  Siate,  86  Ala.  16.  In  a  prosecution  for  an  assanlt  with  intent  to 
commit  murder,  the  refusal  of  an  instruction  that  the  defendant  might  b« 
convicted  of  a  simple  assault  ia  proper,  when  the  evidence  shows  that  the 
assault  consisted  in  shooting  a  pistol  at  the  prosecuting  witness:  feople  ▼. 
Madden,  76  CaL  621. 
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[85  Georqia,  2S8.] 
OoEPORATiONS  —  STOCKHOLDER,  WHEN  BouND  BY  Deoreb.  —  A  decree  of  a 
court  of  competent  jurisdiction  in  an  action  against  a  corporation  by  its 
creditors  is  binding  upon  a  stockholder  of  such  corporation,  although  he 
is  a  non-resident  and  not  personally  served  with  process,  and  though  he 
never  appeared  or  had  notice  of  such  suit. 
Corporations — Jurisdiction    over    Non-resident    Stockholders. — A 
trustee  appointed  by  the  decree  of  a  court  of  competent  jurisdiction  to 
maintain  suit  for  the  unpaid  stock  subscriptions  to  a  corporation  may 
sue  non-resident  stockholders  who  were    not  personally  served  with 
process,  and  who  had  no  notice  of  the  suit  in  which  such  decree  was 
rendered. 
Corporations  —  Fraud  of  Corporation  not  Available  as  Defense  to 
Stockholder.  —  In  an  action  by  creditors  of  a  corporation  to  collect 
unpaid  subscriptions  by  a  stockholder,  the  defense  of  fraud  on  the  part 
of  the  corporation  in  inducing  the  stockholder  to  subscribe  is  unavail- 
able. 
Corporations  —  Liability  of  Stockholder  for  Unpaid  Subscriptions. 
—  A  plea  that  a  decree  upon  which  suit  by  creditors  to  collect  unpsiid 
stock  subscriptions  to  a  corporation  is  based,  provided  that  if  the  stock- 
holders should  pay  a  certain  per  cent  upon  their  subscriptions  within  a 
certain  time,  this  would  be  sufficient  to  pay  off  the  indebtedness  of 
the  corporation,  is  not  available  to  such  stockholder  if  it  fails  to  allego 
that  he  paid  or  offered  to  pay  such  per  cent  on  his  nnpaid  stock  sub* 
Bcriptions. 
Corporations  —  Liability  of  Stockholder  for  Unpaid  Stock  Subscrip- 
tions. —  A  stockholder  of  a  corporation  is  liable  to  its  creditors  upon 
his  nnpaid  stock  subscription,  and  the  fact  that  other  stockholders  may 
have  been  released  as  to  their  subscriptions  by  a  decree  of  court  is  no 
defense  to  him,  nnless  such  action  increased  his  liability. 
Corporations.  —  Change  of  Name  of  Corporation  will  not  Relievk 
Admittied  Stock  Subscriber  therein  from  liability  to  the  creditors  of 
the  corporation  for  the  amount  remaining  dne  on  the  stock  subscribed 
by  him. 
OoBPORATioN-BOOKS  AS  EviDENOB  OF  Stock  SUBSCRIPTION.  — Li  an  action. 
by  the  creditors  of  a  corporation  to  recover  the  amount  due  by  a  sub* 
scriber  to  its  stock,  proof  that  the  corporation  to  the  stock  of  which  such 
itookholder  admittedly  subscribed  is  the  same  as  that  in  the  name  of 
which  suit  is  brought  makes  the  books  of  such  corporation  admissible  as- 
evidence  as  to  the  amount  and  value  of  his  subscription,  or  of  any  other 
transaction  between  him  and  such  corporation. 
Fbaotiob  —  Admission  bt  Plea  as  Evidence.  —  A  plea  bearing  on  the  main 
iiBQe  in  the  case,  and  containing  an  admission  by  defendant  calculated 
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to  damage  his  case,  has  the  effect  of  making  snch  admission  evidenoc 
against  him  upon  the  trial  of  any  other  plea  in  the  same  case. 
Pkaotick  —  Admission  by  Vlba,  when  Admissiblb  as  Evidbnob. — 
In  an  action  by  the  creditors  of  a  corporation  to  recover  from  a  stock* 
holder  therein  the  amount  of  his  unpaid  stock  subscription,  the  main 
issue  being  whether  or  not  he  was  a  subscriber,  and  one  of  his  pleas  ad- 
mitting that  he  did  subscribe  to  the  stock  of  a  corporation  proved  to  b« 
the  same  as  that  in  the  name  of  which  suit  is  brought,  such  admission 
can  be  used  as  evidence  against  him  in  the  trial  of  the  other  pleas. 

F.  H.  Miller  and  W.  K.  Miller,  for  the  plaintiflF  in  error. 

Calhoun,  King,  and  Spalding,  and  C.  H.  Cohen,  for  the  de- 
fendant in  error. 

Blandford,  J.  At  the  appearance  term  the  defendant  filed 
a  motion  a  dismiss  the  plaintiff's  declaration,  on  the  ground 
that  he  failed  to  annex  a  copy  of  the  written  terms  of  sub- 
Boription,  and  copies  of  the  proceedings  referred  to  in  his  dec- 
laration, with  a  copy  of  the  call  for  the  enforcement  of  which 
this  action  was  brought.  Subject  to  this  motion  the  defend- 
ant pleaded,  —  1.  That  the  National  Express  and  Transpor- 
tation Company  was  not,  on  the  fourteenth  day  of  December, 
1880,  a  body  politic  and  corporate,  as  alleged  in  the  plaintiff's 
declaration;  2.  That  the  plaintiff  is  not  a  legally  appointed 
trustee,  and  authorized  to  institute  this  action  by  virtue  of  his 
appointment;  3.  That  if  the  defendant  ever  subscribed  to 
stock,  it  was  to  the  National-  Express  Company,  whose  charter 
was  amended  without  the  knowledge  or  sanction  of  this  de- 
fendant; 4,  6,  6.  The  statute  of  limitations.  When  this 
case  came  on  to  be  tried,  the  court  ordered  these  pleas  stricken, 
and  overruled  the  motion  to  dismiss  the  plaintiff's  declaration. 

1.  In  our  opinion,  the  plaintiff's  declaration  set  forth  a 
cause  of  action  against  the  defendant.  The  declaration  sub- 
stantially alleged  that  Howard  was  a  subscriber  to  the  Na- 
tional Express  and  Transportation  Company  for  fifteen  shares 
of  its  capital  stock,  amounting  to  the  sum  of  fifteen  hundred 
dollars;  that  this  company,  having  become  insolvent,  made  an 
assignment  to  certain  persons  as  trustees;  that  certain  credi- 
tors of  this  company  filed  a  bill  in  the  city  court  of  Richmond, 
upon  which  there  was  a  decree  rendered,  praying  that  the  de- 
fendant in  error,  Glenn,  should  be  appointed  a  trustee,  with 
authority  to  sue  and  collect  from  the  corporators  of  the  Na- 
tional Express  and  Transportation  Company  a  certain  assess- 
ment and  call  made  upon  them  by  the  decree  of  that  court. 
The  oflBcers  or  persons  representing  the  National  Express  and 
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Transportation  Company  were  made  parties  defendant  to  that 
bilL  We  think,  so  far  as  Howard  had  any  interest  in  this 
company,  that  he  was  represented  by  the  corporation  in  that 
case,  and  that  he  was  bound  by  the  decree  rendered  in  the 
same  (it  being  rendered  by  a  court  of  competent  jurisdiction), 
notwithstanding  that  Howard  may  at  the  time  have  been  a 
citizen  of  Georgia,  and  may  not  have  been  served  with  any 
process  in  that  case.  So  we  think  the  court  did  right  to  over- 
rule the  demurrer  of  defendant  to  the  plaintiflF's  declara- 
tion. We  think,  also,  that  the  pleas,  1,  2,  and  3,  and  4,  5, 
and  6,  were  properly  dismissed,  on  demurrer,  by  the  court. 
We  think  that  Glenn  was  duly  appointed  a  trustee,  and 
as  such  had  a  right  to  bring  this  suit;  and  that  if  the  de- 
fendant subscribed  to  stock  in  the  National  Express  Company, 
although  the  charter  may  have  been  amended  without  his 
knowledge  or  sanction,  so  as  to  make  it  the  National  Express 
and  Transportation  Company,  this  did  not  relieve  the  defend- 
ant from  any  liability  to  pay  up  his  unpaid  stock,  this  not 
being  such  a  material  alteration  of  the  charter  as  would  re- 
lieve the  defendant,  Howard.  And  this  court  held,  in  Glenn 
V.  Howard,  81  Ga.  383,  12  Am.  St.  Rep.  318,  in  this  same  case, 
that  the  statute  of  limitations  did  not  apply  to  the  same. 

2.  We  think  there  was  no  error  of  the  court  in  holding  that 
the  first  plea  of  the  defendant  in  this  case  was  insuflScient  in 
that  it  alleged  that  the  action  brought  by  the  plaintiff  did 
not  set  forth  the  outstanding  creditors  for  whose  benefit  the 
same  was  instituted,  the  decree  of  the  court  in  Virginia  hav- 
ing set  forth  such  creditors;  and  we  hold  that  that  decree 
was  binding  on  the  defendant,  Howard,  as  to  all  matters 
therein  contained,  if  he  was  a  corporator  in  the  National  Ex- 
press and  Transportation  Company. 

3.  It  is  alleged  as  error  that  the  court  erred  in  striking 
the  second  plea  of  defendant,  that  the  decree  of  the  chancery 
court  of  the  city  of  Richmond  of  December  14,  1880,  set  forth 
in  the  petition,  was  not  such  a  contract  of  record  as  was  bind- 
ing upon  him  personally  for  any  purpose,  in  that  the  court 
was  without  jurisdiction  over  him  as  a  resident  citizen  of  the 
state  of  Georgia,  who  was  never  served  with  process  therein, 
who  never  appeared,  or  had  notice  thereof  until  the  institu- 
tion of  this  suit.  We  think  that  when  the  corporation  was 
sued  at  the  instance  of  creditors,  and  was  duly  served,  How- 
ard was  bound  as  a  corporator  by  any  proceedings  in  that 
case,  and  that  there  was  no  error  in  striking  the  second  plea. 
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4.  We  think  the  third  plea  was  also  properly  stricken  by 
the  court,  inasmuch  as  we  think  that  whatever  fraud  may 
have  been  committed  by  the  corporation  would  not  operate  to 
defeat  an  action  by  the  creditors  of  the  corporation,  however 
it  might  be  as  between  the  corporation  and  a  corporator. 
Persons  who  gave  credit  to  this  corporation  would  not  be 
bound  by  any  fraud  between  the  corporation  and  the  corpo- 
rators. As  between  the  corporation  and  a  corporator,  such 
defense  may  or  may  not  have  been  good;  but  as  between  a 
trustee  appointed  by  a  court  to  bring  suit  and  collect  the  un- 
paid subscriptions  of  a  corporator,  no  such  defense  could  be 
made. 

5.  We  think  the  fourth  plea  was  properly  stricken  on  de- 
murrer, in  this,  that  while  it  alleged  the  decree  of  the  court 
in  this  case  in  Virginia,  to  the  effect  that  if  the  stockholders 
should  pay  a  certain  per  cent  upon  their  subscriptions  within 
a  certain  time,  this  would  be  sufficient  to  pay  off  the  indebt- 
edness of  the  company,  the  plea  did  not  allege  that  there  was 
any  tender  or  offer  on  the  part  of  defendant  to  pay  under 
that  decree,  within  the  time  therein  prescribed,  the  amount 
prescribed  to  be  paid.  To  avail  himself  of  that  decree,  the 
defendant  should  have  paid,  or  have  offered  to  pay,  the 
amounts  specified  in  the  decree.  No  such  allegation  appears 
in  this  plea,  and  therefore  it  was  properly  stricken. 

6.  It  is  complained  that  the  court  erred  in  striking  the 
fifth  plea,  or  so  much  thereof  as  alleged  that  the  subscription 
was  induced  by  fraud,  and  is  void  for  false  and  fraudulent 
representations  made,  and  for  the  fraudulent  suppression  of 
material  facts  concerning  said  company;  the  court  allowing 
the  words  to  stand  in  said  plea,  that  defendant  at  no  time 
became  a  subscriber  to  the  National  Express  and  Transporta- 
tion Company;  that  he  did  sign  a  paper  subscribing  to  the 
National  Express  Company  for  fifteen  shares  of  the  capital 
stock.  Whether  Howard  became  a  stockholder  in  this  com- 
pany  by  subscription  which  was  induced  by  fraud  practiced 
upon  him  or  not,  if  he  did  become  a  stockholder  in  said  com- 
pahy,  he  is  liable  to  the  creditors  of  the  company  for  so  much 
of  his  unpaid  stock  as  might  be  necessary  to  pay  the  com- 
pany's debts,  taken  in  connection  with  the  other  corporators 
of  the  company.  And  whether  fraud  was  practiced  upon 
him  or  not  would  make  no  difference  as  to  the  creditors;  it 
would  be  a  question  between  him  and  the  corporation,  with 
which  the  creditors  had  nothing  to  do.     So  we  think  the  court 
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committed  no  error  in  striking  that  portion  of  the  fifth  plea 
complained  of.  We  think  the  sixth  plea  was  properly  stricken, 
for  the  reasons  stated  in  justification  of  the  court  in  striking 
a  portion  of  the  fifth  plea. 

7.  In  the  seventh  plea,  which  was  also  stricken  by  the 
court,  it  is  alleged  that  the  plaintiff  had  settled  with  and  re- 
leased from  liability  several  stockholders  under  said  decree, 
and  defendant  contends  that  this  is  equivalent  to  a  release  of 
himself.  We  think  the  court  properly  struck  this  plea.  The 
defendant  is  bound  to  the  creditors  upon  his  subscription  to 
the  capital  stock  of  this  company,  and  whether  other  stock- 
holders were  released  or  not  is  a  matter  with  which  he  has  no 
concern,  unless  this  action  on  the  part  of  the  creditors  or  their 
agent  increased  his  liability. 

8.  For  the  same  reason  we  think  the  court  was  right  in 
striking  the  eighth  plea  which  is  complained  of,  and  also  the 
ninth  plea.  When  the  plaintiff  below  showed  that  he  had 
been  duly  appointed  a  trustee,  by  a  court  having  competent 
jurisdiction,  to  recover  of  the  stockholders  of  this  company 
their  unpaid  subscriptions,  for  the  purpose  of  paying  off  the 
creditors  of  the  corporation,  and  when  the  plaintiff  showed 
that  defendant  was  a  stockholder,  and  had  subscribed  so 
many  shares  to  the  capital  stock  of  this  company,  and  that 
the  court  had  made  an  assessment  upon  the  stockholders  for 
a  certain  per  cent  upon  the  stock  subscribed,  and  authorized 
him  to  sue  and  collect  the  same,  we  think  he  made  out  a  case 
which  entitled  him  to  recover,  notwithstanding  any  fraud 
which  might  have  been  practiced  upon  the  stockholder  to  pro- 
cure h>s  subscription  to  the  capital  stock  of  this  company  by 
the  corporation  or  its  agents.  Fraud  thus  practiced  upon  the 
subscriber  was  a  matter  which  did  not  affect  the  creditors  of 
the  corporation. 

The  great  question  in  this  case  is,  whether  the  defendant, 
Howard,  who  is  now  the  plaintiff  in  error,  was  a  corporator 
and  a  subscriber  to  the  capital  stock  of  this  company.  He 
admits  by  his  plea  that  he  did  subscribe  to  fifteen  shares  of 
the  capital  stock  of  the  National  Express  Company;  and  it 
was  shown  by  the  evidence  introduced  by  the  plaintiff  in  the 
court  below,  that  the  National  Express  Company  and  the  Na- 
tional Express  and  Transportation  Company  were  one  and  the 
same.  A  mere  change  in  the  name  of  a  corporation  we  do  not 
think  makes  any  material  difference;  clearly  not  such  a  differ- 
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«nce  as  would  relieve  a  subscriber  from  liability  to  pay  for 
stock  subscribed  by  him. 

9.  It  is  insisted  that  the  court  erred  in  allowing  the  books 
of  the  corporation  to  be  put  in  evidence  for  the  purpose  of 
showing  that  the  defendant  did  subscribe  to  fifteen  shares  of 
etock,  and  to  show  also  certain  other  things  therein  contained. 
When  it  was  shown  that  the  defendant  was  a  stockholder  in 
the  company,  then  the  books  of  the  company  were  admissible 
in  evidence  against  him.  But  when  this  fact  is  not  shown,  we 
are  of  the  opinion  that  the  books  of  the  company  would  not  be 
admissible  in  evidence  against  him.  In  this  case,  however,  it 
was  admitted  by  the  plaintiff  in  error  that  he  did  subscribe  to 
BO  many  shares  of  stock  in  the  National  Express  Company; 
flo  when  it  was  proved  that  the  National  Express  Company 
and  the  National  Express  and  Transportation  Company  were 
one  and  the  same  corporation,  we  think  the  books  were  ad- 
missible in  evidence,  not  only  to  show  that  Howard  was  a 
stockholder,  the  number  of  shares,  and  the  value  thereof  he 
subscribed  for,  but  to  show  any  other  transaction  that  had 
taken  place  between  him  and  this  company.  We  are  aware 
that  it  has  been  held  that  the  books  of  a  corporation  are  ad- 
missible to  show  prima  facie  that  the  defendant  was  a  sub- 
scriber to  the  stock  of  the  company,  and  was  a  stockholder 
therein;  but  while  we  do  not  think  this  ruling  is  correct  upon 
any  reason  or  principle  known  to  us,  yet  under  the  facts  of 
this  case,  wo  think  the  books  were  properly  admitted  in  evi- 
dence. We  know  of  no  decision,  however,  which  shows,  upon 
principle,  that  such  books  are  admissible  without  some  special 
circumstance.  We  do  not  think  that  the  case  of  Turnbull  v. 
Paysoriy  95  U.  S.  418,  a  decision  by  Judge  Clifibrd,  to  the  eflfect 
that  the  books  of  a  corporation  are  admissible  in  evidence  to 
show  that  a  person  is  a  stockholder,  is  correct.  No  reason  is 
assigned  in  that  decision,  and  none  has  been  assigned  in  any 
decision  which  we  have  been  able  to  find  in  either  North  Car- 
olina or  Alabama.  But  we  think,  under  the  facts  of  this  case, 
where  the  defendant  admitted  that  he  was  a  subscriber  to  the 
stock  of  the  National  Express  Company,  and  where  it  was 
shown  that  the  National  Express  Company  and  the  National 
Express  and  Transportation  Company  were  one  and  the  same 
thing,  that  the  books  were  properly  admitted.  We  think,  fur- 
thermore, that  when  the  subscription  list  was  tendered,  and 
admitted  in  evidence  by  the  court  below,  the  plaintifl'  in  error 
had  a  right  to  show  that  he  did  not  subscribe  to  this  list;  and 
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therefore  think  the  court  committed  error  in  refusing  to  allow 
him  to  make  such  proof.  Yet  we  do  not  think  this  is  reversi- 
ble error,  inasmuch  as  it  appears  from  the  record,  without 
more,  that  the  plaintiff  had  a  right  to  recover  in  this  case. 
So,  upon  considering  this  case,  we  are  of  the  opinion  that 
there  was  no  material  error  committed  by  the  court  below, 
and  that  the  finding  of  the  jury  was  right,  under  the  facts  in 
proof. 

10.  It  is  contended  by  the  plaintiff  in  error  that  the  admis- 
sion in  the  fifth  plea,  to  the  effect  that  he  had  never  subscribed 
to  the  National  Express  and  Transportation  Company,  but 
that  he  did  subscribe  fifteen  shares  to  the  National  Express 
Company,  could  not  be  used  as  an  admission  against  him 
upon  the  trial  of  any  other  plea  than  that;  and  the  case  of 
Glenn  v.  Sumner^  132  U.  S.  156,  is  cited  as  authority  to  sus- 
tain this  position.  In  the  present  case  the  main  issue  was, 
whether  the  plaintiff  in  error  was  a  subscriber  to  the  stock  of 
the  National  Express  and  Transportation  Company.  It  was 
affirmatively  alleged  in  the  declaration  that  he  was;  and  if  he 
was  such  subscriber,  his  liability,  under  the  facts  of  the  case, 
was  clear  and  unmistakable.  We  think  this  allegation  in  the 
plaintiff's  declaration,  that  he  was  such  subscriber,  called 
forth  from  him  a  clear  and  explicit  denial  of  the  same  by  a 
plea  of  non  est  factum,  as  was  strongly  hinted  at  by  the  su- 
preme court  of  this  state  in  the  case  of  Thornton  v.  Lane^  11 
Ga.  489.  This  was  the  main  issue  in  the  case,  and  without 
a  determination  of  the  same  against  the  plaintiff,  the  plaintiff 
was  entitled  to  judgment.  So  we  think  that  a  plea  which  de- 
nies that  the  defendant  was  a  subscriber  to  this  company,  but 
which  at  the  same  time  admits  that  he  was  a  subscriber  to 
another  company  (which  two  companies  were  one  and  the 
same),  was  evidence  against  the  defendant  (now  plaintiff  in 
error),  and  might  be  so  used  as  an  admission.  While  we  ad- 
mit that  under  the  laws  of  this  state  a  defendant  may  file  as 
many  contradictory  pleas  as  he  thinks  proper,  yet  if  one  of 
those  pleas  bears  on  the  main  issue  in  the  case,  and  there  be 
an  admission  in  the  same  by  the  defendant  which  is  calcu- 
lated to  damage  his  cause,  that  admission  may  be  used  in 
evidence  against  him.  In  fact,  the  only  issue  to  be  deter- 
mined by  the  jury  in  this  case  was,  whether  Howard  became 
a  subscriber  and  stockholder  in  this  company,  and  any  plea 
which  bore  upon  that  issue,  and  which  contained  admissions 
by  the  defendant,  could  be  used  against  him.     So  we  think 
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that  in  the  case  of  Glenn  v.  Sumner,  132  U.  S.  156,  what  was 
said  by  the  judge  in  delivering  the  opinion  therein,  to  the 
effect  that  statements  made  for  the  purpose  of  presenting  the 
issue  to  which  they  relate  are  not  evidence  upon  any  other 
issue  in  the  same  record,  does  not  apply  to  this  case. 
Judgment  aflBrmed.  

CoRPOBATiOMS.  —  For  a  thorough  and  complete  discussion  of  the  liability 
of  atockholdera  to  the  creditors  of  a  corporation  for  the  corporate  debts, 
wherein  is  considered  the  question  of  unpaid  subscriptions,  see  extended  not« 
to  Thompson  v.  Reno  Sav.  Bank,  3  Am.  St.  Rep.  806-S73. 
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[86  Georgia,  267.] 

Homestead  Sold  without  Leave  hat  bb  Recovered  thoitoh  Pbookkds 
Enjoyed  —  Mesne  Profits  Set  off. — Where  husband  and  wife  sold 
and  conveyed  homestead  land  secured  under  the  constitution  of  1868, 
with  no  leave  so  to  do,  that  the  beneficiaries  of  the  homestead  used  and 
enjoyed  the  proceeds  of  the  sale  will  not  bar  a  recovery  of  the  land,  but 
money  thus  used  and  enjoyed  may  be  set  off  against  mesne  profits  for 
which  the  purchaser  is  liable. 

Homestead  Sold  without  Leave  may  be  Recovered  —  Wife's  War- 
ranty Deed  not  Estoppel. — The  wife's  deed,  with  or  without  war- 
ranty, if  it  has  no  effect  as  a  conveyance  of  title,  will  not  estop  her  aa 
to  her  interest  in  the  homestead  premises  in  an  action  to  recover  the 
land  on  the  homestead  right.  Though  she  may  be  bound  to  respond  to 
her  warranty,  her  own  property,  not  the  homestead  itself,  must  be 
looked  to  for  satisfaction. 

Homestead,  Presumption  in  Favor  of  Regularity  of  Proceedings  to 
Obtain.  —  Liberal  presumptions  are  indulged  in  favor  of  the  regularity 
of  homestead  proceedings.  A  proper  order  to  the  surveyor  will  be  pre- 
■umed,  where  the  ordinary  has  approved  the  plat  returned  to  him;  and 
approval  of  the  "homestead"  means,  substantially,  approval  of  the  plat 
and  the  schedule  conformably  to  section  2009  of  the  Georgia  code. 

Homestead,  Sufficiency  of  Surveyor's  Affidavit  of  Plat  of.  —  The 
surveyor's  affidavit  that  the  plat  "  is  a  correct  plat"  means,  in  substance, 
that  the  land  is  correctly  platted  and  laid  off,  and  is  a  sufficient  affidavit 
under  section  2008  of  the  GeorgiA  code. 

Homestead,  Registration  of  Plat  of.  —  The  law  does  not  require  the 
plat  to  be  recorded  in  the  county  in  which  the  land  lies,  but  only  in  the 
county  in  which  the  jurisdiction  to  secure  the  homestead  is  exercised; 
Georgia  code,  section  2009. 

Suit  hy  R.  G.  Chambers  and  wife,  Eliza,  for  the  use  of  the 
wife  and  minor  children,  against  A.  R.  Elliott  and  others,  for  a 
tract  of  land  in  Madison  County  claimed  as  a  homestead,  and 
for  rents  to  January  1,  1885.  Defendants  pleaded  the  general 
issue,  and  also  that  in  1884  said  land  was  conveyed  by  Cham- 
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bers  and  wife  to  Elliott  for  a  consideration  of  one  thousand 
dollars,  its  full  value;  that  plaintiffs  have  received  the  full 
benefit  of  the  full  value  of  the  property  claimed  as  a  home- 
stead, and  that  therefore  the  sale  to  defendants  should  be  con- 
firmed and  plaintiffs  decreed  to  pay  them  the  money  thus 
received,  before  any  judgment  for  the  land  or  interest  therein 
is  entered  in  favor  of  plaintiffs;  that  Chambers  and  wife  had 
by  deed  conveyed  their  interest  in  the  land  to  Elliott,  and 
thereby  passed  any  interest  which  the  wife  might  have  as 
beneficiary,  and  if  any  recovery  can  be  had  in  this  action  it 
is  only  the  homestead  interest  of  the  minor  children;  that  the 
interest  of  plaintiffs,  if  any,  can  be  estimated  in  money,  and 
the  interest  of  all  parties  protected  by  giving  plaintiffs  a  cer- 
tain interest  in  fee,  the  remainder  to  defendants,  who  pray 
judgment  for  such  division  of  the  property.  All  of  the  pleas 
except  that  of  the  general  issue  were  stricken  out.  On  the 
trial  it  appeared  that  in  1869  Chambers  held  the  land  by  deed 
describing  it  as  lying  in  Madison  County.  Chambers's  peti- 
tion for  a  homestead  under  the  constitution  of  1868  was  in- 
troduced. It  set  forth  that  he  was  a  resident  of  Elbert 
County,  the  head  of  a  family  consisting  of  himself,  wife,  and 
three  minor  children,  and  that  he  desired  the  said  land  set 
apart  as  a  homestead  out  of  land  lying  in  the  counties  of 
Madison  and  Hart;  he  therefore  prayed  an  order  directed  to 
the  county  surveyor  of  Madison  County,  directing  him  to  lay 
off,  plat,  and  value  such  realty,  etc.  This  petition  was  duly 
filed  and  recorded  in  the  office  of  the  clerk  of  the  superior 
court  for  Elbert  County  October  12,  1875.  Plaintiffs  also 
introduced  a  plat  of  179  acres  of  land,  with  an  affidavit  of  the 
county  surveyor  of  Madison  County,  executed  on  October  25, 
1875,  that  the  plat  was  a  correct  one  of  that  amount  of  land 
surveyed  by  him  for  Chambers  as  a  homestead,  etc.,  all  of  which 
was  recorded  in  the  office  of  the  clerk  of  the  superior  court  for 
Elbert  County  on  July  6, 1883.  The  homestead  was  approved 
by  the  ordinary  of  Elbert  County  October  27,  1875.  Cham- 
bers testified  that  the  land  covered  by  the  deed  to  him,  and  by 
the  plat  attached  to  the  homestead  papers,  is  the  land  in  dis- 
pute, and  the  same  that  was  laid  off  to  him  as  a  homestead  in 
1875;  that  he  remained  in  possession  thereof  until  1884,  when 
he  delivered  the  same  to  Elliott,  who  kept  it  until  he  assigned 
to  another;  that  the  rental  value  of  the  land  was  $150  per 
annum;  that  one  child  had  been  born  to  him  since  the 
homestead   was   taken,  that  another  had   attained   majority. 
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and  that  his  wife  and  three  minor  children  are  beneficiaries; 
that  both  his  wife  and  himself  signed  the  deed  to  Elliott  to 
this  land,  February  29, 1884;  and  that  the  latter  paid  the  con- 
bideration  mentioned,  one  thousand  dollars,  for  it.  Verdict  for 
plaintiffs  for  a  homestead  interest  in  the  premises,  and  against 
Elliott  for  two  hundred  dollars  rents  for  the  years  1885,  1886, 
1887,  1888,  and  that  defendants  deliver  to  plaintiffs  the  rent 
notes  for  1889.  A  motion  for  a  new  trial  was  overruled,  and 
defendants  excepted  and  appealed. 

/.  P.  Shannon,  J.  J.  Strickland,  D.  W.  Meadow,  and  Harrison 
2nd  Peeplea,  for  the  plaintiffs  in  error. 

McCurry  and  Proffitt,  for  the  defendants  in  error. 

Bleckley,  C.  J.  1.  The  plea  that  the  defendant  Elliott 
had  purchased  the  premises,  paid  their  full  value,  and  that 
the  amount  thus  paid  had  been  enjoyed  by  the  beneficiaries  of 
the  homestead,  was  not  restricted  to  the  mesne  profits,  but  was 
set  up  as  a  defense  to  the  whole  action.  The  homestead  pro- 
vided for  by  the  constitution  of  1868  was  unlike  the  exemption 
which  the  constitution  of  1877  provides  for.  The  former  em- 
braced realty  as  such,  and  personalty  as  such;  whereas,  the 
latter  may,  as  to  the  whole  value  exempted,  cover  one  or  the 
other,  or  both,  indifferently.  In  the  scheme  of  the  former, 
money  paid  for  land  unlawfully  sold  would  not  take  the  place 
of  the  land, — certainly  not  unless  invested  in  land  and  still  held 
in  that  form.  But  money  would  pay  rent,  and  we  think  it 
might  be  set  off  against  mesne  profits  of  the  homestead  land, 
if  the  family  got  the  benefit  of  the  money  paid  by  Elliott  as 
purchase- money.  Though  the  plea  was  properly  stricken  be- 
cause it  sought  to  bar  the  action  instead  of  merely  resisting 
the  collection  of  mesne  profits,  we  direct  that  the  recovery  of 
mesne  profits  be  opened,  if  the  defendants  shall,  when  the 
remittitur  is  returned  and  entered,  plead  this  matter  as  against 
mesne  profits  alone.  If  they  fail  to  do  this  promptly,  this  di- 
rection will  count  for  nothing.  Of  course  they  must  prove,  as 
well  as  plead,  in  order  to  make  the  set-off  effectual. 

2.  The  plea  which  sought  to  estop  the  wife  by  her  deed  and 
warranty  was  no  defense  as  against  her  interest  in  the  home- 
stead. She  may  be  liable  upon  the  warranty,  but  if  so,  her 
liability  thereon  could  not  be  enforced,  directly  or  indirectly, 
against  her  homestead  interest.  Nothing  of  the  sort  was  at- 
tempted in  Amo8  v.  Cosby,  74  Ga.  793.     In  that  case  the  action 
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was  on  the  warranty  itself,  the  breach  of  which  consisted  in 
not  protecting  the  land  against  encumbrances  superior  to  the 
homestead  right.  No  point  was  made  on  the  validity  of  the 
Bale  and  conveyance  of  the  homestead  property.  Here  the 
point  is  made,  and  surely  the  wife's  warranty  that  she,  in  con- 
nection with  her  husband,  had  the  right  to  sell,  would  neither 
create  the  right  nor  bar  her  from  denying  its  existence.  If  it 
would,  the  whole  scheme  of  our  law  in  restraining  and  regu- 
lating the  sale  of  homestead  and  exempt  property  would  be 
broken  up. 

3,  4,  6.    The  head-notes  complete  the  opinion. 

Judgment  affirmed,  with  direction. 


HoMKSTBAD  —  ALiENATiay  BY  Dbed.  —  No  Operative  conveyance  or  effect* 
nal  release  of  the  homestead  can  be  made,  unless  the  mode  pointed  out  by 
the  statute  is  pursued  by  reasonable  strictness:  Sharp  v.  Bailey,  14  Iowa,  387; 
81  Am.  Dec.  489;  note  to  Poole  v.  Oerrard,  65  Am.  Dec.  482-489.  Compare 
note  to  AU  v.  Banholzer,  12  Am.  St.  Rep.  683-686;  Lvbbock  v.  McMann,  82 
OaL  226;  16  Am.  St.  Rep.  108,  and  note. 
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[85  Qeobqia,  425.] 
Iklbobaph  Companies  —  Assent  or  Sender  of  Mbssaqb  to  Coxditions 
IN  Blank.  —  The  sender  of  a  telegraphic  message  who  writes  the  same 
upon  a  blank  which  has  printed  upon  it  a  condition  that  "the  company 
will  not  be  liable  for  damages  in  any  case,  where  the  claim  is  not  pre< 
Bented  in  writing  within  sixty  days  after  sending  the  message,"  is 
chargeable  with  knowledge  of,  and  deemed  to  assent  to,  such  condition. 

TSLBOKAFH    COMPANIES  —  WaIVEB  OF  CONDITION   BY   AOENT. — A  demand 

for  damages  for  mistake  in  the  transmission  of  a  telegraphic  message  is 
properly  made  upon  the  agent  on  duty  at  the  place  from  which  the 
message  was  sent,  and  though  he  is  not  bound  to  recognize  an  oral  de- 
mand, still,  if  he  does  so,  and  makes  no  objection  to  it  on  the  ground 
tiiat  it  is  not  in  writing,  but  objects  to  it  on  the  sole  ground  that  the 
company  is  not  at  fault,  he  thereby  waives,  on  the  part  of  the  company, 
any  right  to  have  the  demand  made  in  writing,  according  to  the  condi« 
tion  attached  to  the  message  as  sent. 

Action  to  recover  damages  for  mistake  on  the  part  of  the 
telegraph  company  in  transmitting  a  message. 

Wright  and  Harris,  for  the  appellant. 

Bighy  and  Berry,  and  C.  Rowell,  for  the  appellee. 

Bleckley,  C.  J.     It  was  certainly  a  gross  error  to  substi- 
tute $6.25,  in  the  dispatch  delivered  by  the  company,  for  $250 
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in  the  dispatch  as  sent.  Such  an  error,  unexplained,  is  ample 
evidence,  not  only  of  negligence,  but  of  gross  negligence.  The 
motion  for  a  nonsuit  which  the  court  granted  was  based  on 
the  single  ground  that  no  demand  or  claim  for  damages  had 
been  made  in  writing  within  sixty  days,  as  required  by  the 
rules  and  regulations  of  the  company  printed  on  the  blank 
upon  which  the  message  was  sent. 

1.  The  rule  referred  to  was  in  these  terms:  "The  company 
will  not  be  liable  for  damages  in  any  case  where  the  claim  is 
not  presented  in  writing  within  sixty  days  after  sending  the 
message."  This  was  printed  in  small  type  at  the  head  or  top 
of  the  written  message.  And  lower  down  on  the  same  page 
were  the  words,  also  in  small  type:  "Send  the  following 
message  subject  to  the  above  terras,  which  are  hereby  agreed 
to."  At  the  bottom  of  the  page  were  the  words,  in  large 
type:  "  t0F^  Read  the  notice  and  agreement  at  the  top." 
The  point  was  made  in  argument  that  the  rule  as  to  the 
mode  and  time  of  presenting  a  claim  for  damages  was  not. 
obligatory  upon  the  sender  of  the  message,  because  not  agreed 
to  by  him,  nor  even  known  to  him,  according  to  the  evidence, 
until  after  this  suit  was  brought.  According  to  the  weight  of 
authority  in  like  or  analogous  cases,  he  could,  by  reasonable 
diligence,  have  been  aware  of  this  rule,  and  by  writing  and 
signing  the  message  on  the  same  page  upon  which  the  rule 
was  set  forth,  he  signified  to  the  company  both  his  knowledge 
of  it  and  his  assent  to  it:  Breese  v.  United  States  Tel.  Co.,  45 
Barb.  274;  affirmed  in  48  N.  Y.  132;  8  Am.  Rep.  526;  Red- 
path  V.  Western  Union  Tel.  Co.,  112  Mass.  71;  17  Am.  Rep.  69; 
Grinnell  v.  Western  Union  Tel.  Co.y  113  Mass.  299;  18  Am. 
Rep.  485;  Western  Union  Tel.  Co.  v.  Carew,  15  Mich.  525; 
Womack  V.  Western  Union  Tel.  Co.,  58  Tex.  176;  44  Am.  Rep. 
614;  Western  Union  Tel.  Co.  v.  Edsall,  63  Tex.  668;  Beasley  v. 
Western  Union  Tel.  Co.,  39  Fed.  Rep.  181;  notes  to  Gillis  v. 
Western  Union  Tel.  Co.,  4  Lawyers*  Ann.  Rep.  611;  2  Shearman 
and  Redfield  on  Negligence,  552. 

2.  It  is  also  insisted  that  the  rule  is  unreasonable,  and  for 
that  reason  not  obligatory.  We,  however,  think  it  reasonable, 
and  many  other  courts  have  so  considered  it:  Greenhood  on 
Public  Policy,  507;  2  Thompson  on  Negligence,  846,  9;  Wolfy. 
Western  Union  Tel.  Co.,  62  Pa.  St.  83;  1  Am.  Rep.  387;  Young  v. 
Western  Union  Tel.  Co.,  65  N.  Y.  163;  Heimann  v.  Western  Union 
Tel.  Co.,  57  Wis.  562;  Cole  v.  Western  Union  Tel.  Co.,  33  Minn. 
227;  Western  Union  Tel.  Co.  v.  Meredith^  95  Ind.  93;  Western 
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Union  Tel.  Co.  v.  Jones,  95  Ind.  228;  48  Am.  Rep.  713;  Westem 
Union  Tel.  Co.  v.  Yopst,  1 18  Ind.  249;  Massengale  v.  Western  Union 
Tel.  Co.,  17  Mo.  App.  257;  Beasley  v.  Western  Union  Tel.  Co.,  39 
Fed.  Rep.  181.  For  analogous  cases,  see  Southern  Express  Co. 
V.  Caldwell,  21  Wall.  264;  Riddlesbarger  v.  Hartford  F.  Ins.  Co.y 
7  Wall.  386;  Brown  v.  Savannah  Mut.  Ins.  Co.,  24  Ga.  97;  Un- 
derwriters^ Agency  v.  Sutherlin,  65  Ga.  266;  Greenhood  oa 
Public  Policy,  505. 

But  while  we  are  of  opinion  that  the  telegraph  company 
was  entitled  to  have  the  claim  for  damages  presented  in  writ* 
ing  within  sixty  dayB  after  the  message  was  sent,  we  think 
that  right  could  be  waived,  and  that  the  evidence  in  the  record 
tended  to  prove  that  it  was  waived,  not  indeed  as  to  the  time, 
but  as  to  the  mode,  of  making  the  demand.  The  evidence  in- 
dicates that  if  any  damage  was  sustained,  it  occurred  in 
February,  1889,  immediately  after  the  telegram  was  sent. 
Wright,  the  sender  of  the  message,  who  acted  as  agent  and 
attorney  for  Hill,  the  plaintiff,  testifies  that  about  three  weeks 
after  the  damage  occurred,  he  went  to  Woodruff,  the  manager 
of  the  company's  business  at  Rome,  and  told  him  that  Hill 
had  been  damaged  four  or  five  hundred  dollars,  and  that  the 
company  would  have  to  pay  Hill  for  the  same.  Woodruff  said 
to  wait  awhile,  and  he  would  investigate  and  find  where  the 
blame  rested.  In  about  two  weeks  thereafter,  Wright  met 
Woodruff,  and  asked  what  the  company  would  do  about  it» 
Woodruff  replied  that  the  company  was  not  to  blame,  and 
that  Hill  would  have  to  look  to  the  operator  in  Cedartown  for 
the  damages.  That  it  was  competent  to  make  the  demand 
upon  the  agent  of  the  company  on  duty  at  the  place  from, 
which  the  telegram  was  sent  was  ruled  by  this  court  in  West' 
em  Union  Tel.  Co.  v.  Blanchard,  68  Ga.  299;  45  Am.  Rep.  480. 
The  agent  was  not  bound  to  recognize  an  oral  demand.  But 
if  he  did  so,  making  no  objection  to  it  on  the  ground  that 
it  was  not  in  writing,  we  think  it  was  sufficient.  So  far 
from  presenting  this  objection,  the  agent  requested  time  for 
investigating  the  merits  of  the  claim,  and  after  investigating, 
put  the  company's  refusal  to  pay,  not  upon  any  want  of  suffi- 
ciency in  the  demand,  but  upon  the  non-liability  of  the  com- 
pany. According  to  a  report  which  appears  in  118  Indiana,  249, 
the  supreme  court  of  Indiana  ruled,  in  the  case  of  Westem^ 
Union  Tel.  Co.  v.  Yopst,  that  a  waiver  of  written  demand  re- 
sulted from  a  refusal  to  pay,  put  by  the  agent  on  the  ground 
that  the  contract  to  send  and  deliver  the  telegram  was  illegal 
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because  made  on  Sunday.  Though  we  find  the  case  reported 
later,  we  have  been  unable  to  discover  it  in  the  Indiana  Re- 
ports as  decided  on  March  18,  1887,  and  reported  in  the  book 
above  referred  to.  Nevertheless  we  think  the  decision  upon 
this  question  of  waiver  is  sound  on  principle,  and  embodied  a 
good  exposition  of  Georgia  law,  whether  it  does  so  of  Indiana 
law  or  not.  To  reach  this  holding,  it  is  not  necessary  to  difi'er 
from  the  St.  Louis  court  of  appeals  in  Massengale  v.  Western 
Union  Tel.  Co.j  17  Mo.  App.  257.  In  that  case  it  was  held 
that  the  oral  promise  of  a  general  agent  of  a  telegraph  com- 
pany to  look  into  the  matter  was  not  a  waiver  of  the  condition 
requiring  a  demand  to  be  made  in  writing.  Here  the  matter 
was  looked  into,  a  decision  made,  and  the  result  communi- 
cated. 

The  court  erred  in  not  submitting  the  case  to  the  jury,  and 
in  granting  a  nonsuit. 

Judgment  reversed.  

Telbgraph  C!ompavib8  —  Condition  as  to  thb  Presentation  ot  Claim 
WITHIN  A  Certain  Time.  —  The  authorities  all  agree  that  the  stipulation  on 
the  telegraph  company's  blank,  that  it  will  not  be  liable  for  damages  in  any 
case  where  the  claim  is  not  presented  in  writing  within  a  certain  number  of 
days  after  sending  the  message,  is  valid  and  binding:  Note  to  Camp  v.  West- 
em  Union  TeL  Co.,  71  Am.  De&  471. 


Chattanooga,    Komb,  and    Columbus   Eailroad 
Company  v.  Liddell. 

[85  QXOROIA,  482.] 

NiQLiosNOB  — Evidence.  — In  an  action  to  recover  damages  against  a  rail* 
road  company  for  personal  injury  received  through  its  negligence,  evi« 
denoe  that  plaintiff 's  nervous  prostration  in  consequence  of  the  injury 
had  a  weakening  effect  upon  her  system,  and  required  the  administra- 
tion of  opiates,  from  which  she  was  acquiring  the  opium  habit;  that  she 
did  not  now  and  never  will  take  the  pleasure  previously  taken  by  her  in 
her  household  duties;  and  that  from  the  effects  of  the  nervous  prostra- 
tion, she  has  no  energy  to  work  or  to  enjoy  society,  —  is  admissible,  not 
as  an  element  of  damages,  but  as  an  index  to  the  pain  and  suffering  of 
the  plaintifEL 

Btidencb  —  Declarations  as  Part  or  Res  Oest.s.  — In  an  action  against 
a  railroad  company  to  recover  for  personal  injury,  the  declarations  of 
the  president  of  a  construction  company  which  was  building  and 
•quipping  the  road,  made  two  or  three  hours  after  the  accident,  and  at 
another  place,  to  a  newspaper  reporter,  that  it  would  be  to  his  interest 
^  not  to  publish  too  much,  that  the  road  had  been  laid  temporarily,  that 
he  had  not  had  time  to  put  the  broad-gauge  ties  upon  it,  and  that 
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he  did  not  want  public  opinion  too  strong  against  him,  are  not  ad- 
missible. 

Bailboad  Company,  when  Liablb  fob  Negligencr  or  Leasing  Con. 
8TR0CTI0N  Company.  —  Where  a  contract  between  a  railroad  company 
and  a  construction  company  permits  the  latter  to  operate  the  road  and 
to  receive  its  earnings  for  two  years  from  the  time  of  the  making  of  the 
contract,  the  railroad  company  is  liable  for  injuries  inflicted  through  the 
negligence  of  the  construction  company  during  that  period. 

Negliobnob — Measurb  of  Damages. — In  an  action  against  a  railroad 
company  to  recover  for  personal  injury,  a  finding  of  gross  negligence 
against  the  company,  without  a  finding  of  willful  misconduct  or  an 
entire  want  of  care  raising  a  presumption  of  conscious  indifiference  to 
consequences  and  the  legal  rights  of  others,  will  not  authorize  a  verdict 
for  exemplary  or  punitive  damages.  Such  finding  will  only  justify  a 
verdict  for  compensatory  damages. 

Nbquqence  —  Damages — Instructiok. — In  an  action  against  a  railroad 
company  to  recover  for  personal  injury,  an  instruction  that  a  finding  of 
gross  negligence  against  the  company  would  entitle  plaintiff  to  recover 
punitive  damages  as  punishment  of  the  railroad  company  is  error,  when 
the  statute  provides  that  such  damages  may  be  given  "  to  deter  the 
wrong-doer  from  repeating  the  trespass."  The  instruction  should  be 
given  in  the  words  of  the  statute. 

PbACTICE  —  iNSTRtTCnON    EXPRESSING    OPINION,    EbROB    THBOTJGH     LAPSUS 

LlNa0.s.  — In  an  action  to  recover  damages  for  personal  injury,  an  ex* 
pression  in  a  charge,  "  that  these  injuries  are  permanent,  and  that  she 
will  have  to  suffer  the  remainder  of  her  life,  "  omitting  the  word  "if,"  is 
error,  although  it  appears  from  the  whole  charge  that  the  omission  was 
a  lapsus  linguas. 

Action  against  a  railroad  company  to  recover  for  injuries 
to  a  passenger^ from  the  derailing  of  a  passenger-coach  on  a 
defective  track,  through  the  negligence  of  such  company. 
Verdict  for  plaintiff.  A  motion  for  a  new  trial  was  overruled, 
and  defendant  excepted  and  appealed. 

Dabney  and  FouchS,  for  the  plaintiff  in  error. 
Dean  and  Smithy  for  the  defendant  in  error. 

Simmons,  J.  As  this  case  is  to  be  sent  back  for  a  new  trial, 
we  will  not  discuss  the  first  three  grounds  of  the  motion,  to 
wit,  that  the  verdict  is  contrary  to  the  evidence,  to  law,  etc. 
The  fourth  ground  of  the  motion  was  not  insisted  upon  here. 

1.  The  fifth,  sixth,  and  eighth  grounds  of  the  motion  com- 
plain that  the  court  permitted  a  witness  to  testify  that  the 
plaintiff's  nervous  prostration  had  a  weakening  effect  upon 
her  system;  that  this  injury  had  required  the  administration 
of  opiates,  and  that  the  plaintiff  was  acquiring  the  opium 
habit  as  a  result  of  this  trouble,  by  reason  of  the  administra- 
tion of  opiates;  that  the  plaintiff  had  great  pleasure  in  her 
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household  duties,  hut  she  does  not  take  that  pleasure  now 
and  she  never  will;  and  that  from  the  effects  of  this  nervous 
prostration  she  has  not  got  the  energy  to  work,  or  to  enjoy 
society,  etc.  Judging  from  the  charge  of  the  court,  which  ia 
in  the  record,  this  evidence,  and  some  other  of  like  character, 
was  admitted,  not  as  an  element  of  damage,  but  somewhat  in 
the  nature  of  an  index  to  the  pain  and  suffering  of  the  plain- 
tiff. Being  admitted  for  that  purpose,  we  cannot  say  it  was 
error:  Powell  v.  Augusta  etc.  R.  R.  Co.,  77  Ga.  192;  Texas  etc. 
R'y  Co.  v.  Douglas,  73  Tex.  325. 

2.  The  ninth  ground  of  the  motion  complains  that  the 
court  permitted  a  witness  for  the  plaintiff  to  testify  as  fol- 
lows: "  Mr.  J.  D.  Williamson  came  to  where  Mr.  Outz  and  I 
were  talking  about  the  road.  Mr.  Williamson  said  it  would 
be  to  his  interest  not  to  publish  too  much.  They  were  speak- 
ing about  the  condition  of  the  railroad,  and  Mr.  Williamson 
said  it  was  just  put  there  temporarily;  that  he  had  not  had 
time  to  put  the  broad-g^uge  ties  on  it,  and  he  did  not  want 
public  opinion  so  strong  against  him.  He  was  talking  about 
the  hurried  condition  he  had  fixed  up  the  road  in,  and  did 
not  want  the  public  opinion  too  hard  against  him  in  the  ter- 
rible wreck  and  smashing  up  people."  We  think  the  court 
erred  in  admitting  this  testimony.  It  was  asserted  by  coun- 
sel in  the  argument  before  us,  and  not  denied,  that  these  say- 
ings of  Williamson  were  not  made  at  the  time  the  accident 
happened,  but  some  two  or  three  hours  thereafter.  William- 
eon  was  the  president  of  the  construction  company  which  was 
building  and  equipping  the  road.  While  it  is  true  that  the 
construction  company  was  operating  the  road  in  the  trans- 
portation of  passengers  and  freight,  and  while  it  is  true  that 
the  railroad  company  was  liable  for  the  acts  of  the  construc- 
tion company  (as  we  shall  hold  later  on  in  this  opinion),  and 
that  Williamson  thereby  became  the  agent  of  the  railroad 
company,  we  do  not  think  that  these  admissions  made  by 
him,  under  the  circumstances  disclosed  by  this  record,  were 
admissible  as  against  the  railroad  company  or  the  construc- 
tion company.  To  make  the  admissions  of  an  agent  admis- 
sible as  against  his  principal,  they  must  be  a  part  of  the  res 
gestx,  or  must  have  been  made  during  the  performance  of  the 
agent's  duties.  It  is  clear  that  the  admissions  of  Williamson 
were  not  made  as  part  of  the  res  gestse.  He  was  not  at  the 
place  of  the  accident,  and,  as  said  before,  it  was  some  two  or 
three  hours  after  the  accident  when  he  had  the  conversation 
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with  the  newspaper  reporter.  And  it  is  equally  clear  thai 
they  were  not  made  when  in  the  performance  of  a  duty  to  the 
corporation,  or  while  any  duty  to  the  corporation  was  being 
performed  by  him.  It  seems  to  us  to  have  been  more  in  the 
nature  of  an  application  to  the  newspaper  reporter  not  to 
publish  too  much  about  the  accident  in  his  paper,  and  more 
in  the  interest  of  Williamson  individually  than  of  the  railroad 
company.  In  the  case  of  Wright  v.  Georgia  Railroad  etc.  Co.f 
34  Ga.  330,  it  was  sought  to  prove  that  a  brakeman  said  that 
the  axle  of  the  car  which  had  run  off  was  two  inches  too 
short,  and  that  he  had  told  the  company  so;  and  this  court 
held  that  "  beyond  the  scope  of  his  agency,  an  agent  cannot, 
by  his  declarations,  affect  his  principal.  And  as  corporate 
bodies,  especially  railroad  companies,  have  daily  hundreds 
of  employees  in  various  service,  with  divisions  of  labor  and 
duty,  simple  justice  requires  that  these  companies  shall  not 
be  liable  for  damages  upon  the  loose  or  casual  sayings  of 
every  person  who  may  be  in  their  employment."  In  the  case 
of  Oriffin  v.  Montgomery  etc.  R.  R.  Co.,  26  Ga.  Ill,  this  court 
held  that  "  the  admissions  of  an  agent,  not  made  at  the  time 
when  the  fact  transpires  upon  which  it  is  sought  to  charge  his 
principal,  but  subsequently,  being  no  part  of  the  res  gestx^ 
should  be  excluded." 

In  the  case  of  Evans  v.  Atlanta  etc.  R.  R.  Co.,  56  Ga.  498, 
an  agent  of  a  railroad  made  an  indorsement  on  a  bill  of  lading 
some  days  after  the  corn  passed  through  Atlanta,  and  this 
court  held  that  the  indorsement  of  the  agent  was  not  admissi- 
ble as  evidence.  On  page  500,  Jackson,  J.,  in  discussing  the 
question,  says:  "  If  it  was  the  duty  of  this  agent  to  investigate 
how  the  freight  was  received,  whether  in  good  or  bad  order, 
and  to  report  that  fact  on  the  bill  of  lading  on  inquiry  by  the 
agent  at  La  Grange,  then  we  think  this  indorsement  would  be 
made  dum  fervet  opus,  in  the  very  work  intrusted  to  him 
by  the  company;  and  being  so  made  in  the  business  he  was 
employed  to  transact,  his  sayings,  or  writings,  which  are  but 
written  statements,  would  be  admissible;  but  in  the  absence 
of  proof  that  this  was  in  the  line  of  his  business, — that  it  was 
his  duty  to  investigate  and  report  thereon, — the  written  state- 
ment on  the  bill  of  lading  would  be  but  the  sayings  of  the 
agent  in  respect  to  a  past  transaction,  and  would  not  be  ad- 
missible. In  this  case,  the  record  does  not  disclose  any  proof 
that  such  investigation  and  report  and  indorsement  was  part 
of  the  business  of  this  agent,  and  therefore  the  indorsement 
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was  properly  rejected These   Georgia  cases   and   our 

code  confine  the  admissibility  of  the  sayings  of  the  agent  to 
the  business  intrusted  to  him,  and  to  the  time  while  so  em- 
ployed, and  exclude  his  sayings  as  to  past  transactions.  In 
our  state,  they  are  admissible  only  upon  the  principle  of  being 
part  of  the  res  gestse.  It  is  clear,  therefore,  that  the  court  re- 
jected the  indorsement  of  this  agent,  and  of  the  other  agents, 
properly,  because  they  spoke  or  wrote  about  past  transactions, 
and  there  was  no  proof  that  it  was  their  business  to  investi- 
gate these  transactions,  and  write  or  make  statements  about 
them."  Mechem,  in  his  work  on  agency,  section  714,  says: 
"The  statements,  representations,  and  admissions  of  the  agent, 
made  in  reference  to  the  act  which  he  is  authorized  to  per- 
form, and  while  engaged  in  its  performance,  are  binding  upon 
the  principal  in  the  saraemanner  and  to  the  same  extent  as  the 
agent's  act  or  contract  under  like  circumstances,  and  for  the 
same  reason.  While  keeping  within  the  scope  of  his  author- 
ity and  engaged  in  its  execution,  he  is  the  principal,  and  his 
Btatements,  representations,  and  admissions  in  reference  to  his 
act  are  as  much  the  principal's  as  the  act  itself.  Such  state- 
ments, representations,  and  admissions  are  therefore  admissi- 
ble in  evidence  against  the  principal  in  the  same  manner  as 
if  made  by  the  principal  himself.  But  it  is  obvious  from  this 
statement  of  the  rule  that  not  every  statement,  representation, 
or  admission  which  the  agent  may  choose  to  make  is  binding 
upon  the  principal.  In  order  to  have  that  effect,  the  state- 
ment or  admission  must  have  been  made,  —  1.  In  respect  to  a 
matter  within  the  scope  of  his  authority;  ....  2.  The  state- 
ments, representations,  or  admissions  must  have  been  made 
in  reference  to  the  subject-matter  of  his  agency;  the  mere  idle, 
desultory,  or  careless  talk  of  the  agent,  having  no  legitimate 
reference  to  or  bearing  upon  the  business  of  his  principal,  can- 
not be  binding  upon  the  latter;  and  3.  The  statements,  repre- 
sentations, or  admissions  must  have  been  made  by  the  agent 
at  the  time  of  the*  transaction,  and  either  while  he  was  actu- 
ally engaged  in  the  performance,  or  so  soon  after  as  to  be  in 
reality  a  part  of  the  transaction.  Or  to  use  the  common  ex- 
pression, they  must  have  been  a  part  of  the  res  gestae.  If,  on 
the  other  hand,  they  were  made  before  the  performance  was 
undertaken,  or  after  it  was  completed,  or  while  the  agent  was 
not  engaged  in  the  performance,  or  after  his  authority  had 
expired,  they  are  not  admissible."  As  to  what  is  embraced 
within  the  res  gestse,  see  section  715,  and  illustrations. 
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In  the  case  of  Vichhurg  etc.  R.  R.  Co.  v.  O^Brien,  119  U.  S. 
99,  the  court  said:  "  It  was,  in  its  essence,  the  mere  narration 
of  a  past  occurrence,  not  a  part  of  the  res  gestae,  — simply  an 
assertion  or  representation,  in  the  course  of  conversation,  as  to 
a  matter  not  then  pending,  and  in  respect  to  which  his 
authority  as  engineer  had  been  fully  exerted.  It  is  not  to  be 
deemed  part  of  the  res  gestx  simply  because  of  the  brief  period 
intervening  between  the  accident  and  the  making  of  the 
declaration.  The  fact  remains  that  the  occurrence  had  ended 
when  the  declaration  in  question  was  made,  and  the  engineer 
was  not  in  the  act  of  doing  anything  that  could  possibly 
aflFect  it.  If  his  declaration  had  been  made  the  next  day 
after  the  accident,  it  would  scarcely  be  claimed  that  it 
was  admissible  evidence  against  the  company.  And  yet  the 
circumstance  that  it  was  made  between  ten  and  thirty  minutes 
—  an  appreciable  period  of  time  —  after  the  accident  cannot, 
upon  principle,  make  this  case  an  exception  to  the  general 
rule.  If  the  contrary  view  should  be  maintained,  it  would  fol- 
low that  the  declarations  of  the  engineer,  if  favorable  to  the 
company,  would  have  been  admissible  in  its  behalf  as  part  of 
the  res  gestae,  without  calling  him  as  a  witness,  — a  proposition 
that  will  find  no  support  in  the  law  of  evidence.  The  cases 
have  gone  far  enough  in  the  admission  of  the  subsequent 
declarations  of  agents  as  evidence  against  their  principals." 

Wood,  in  his  Practice  Evidence,  section  171,  says:  "It  is  a 
well-settled  rule  of  evidence  that  the  declarations  or  admis- 
sions of  an  agent  will  bind  the  principal  in  respect  to  matters 
about  which  he  was  authorized  to  act  for  him,  if  made  at  the 
time  of  the  transaction,  so  as  to  constitute  a  part  of  the  res 

gestae  or  in  reference  to  a  transaction  not  yet  completed 

The  mere  rank  or  position  of  the  person,  as  that  he  is  gen- 
eral superintendent,  general  manager,  general  agent,  etc.,  of 
the  principal,  is  not,  of  itself,  sufficient  evidence  of  his  authority 
to  make  the  admission,  unless  it  was  made  in  reference  to  a 
transaction  in  which  he  participated,  and  under  such  circum- 
stances as  make  it  part  of  the  res  gestae;  consequently,  ex- 
cept where  made  by  the  agent  as  and  for  the  principal,  and 
with  competent  authority,  in  order  to  be  admissible,  they  must 
constitute  a  part  of  the  res  gestae."  See  a  full  discussion  of  the 
subject  in  this  section. 

But  it  is  claimed  by  counsel  for  the  defendant  in  error  that 
this  testimony  was  admissible  under  the  decision  in  the  case  of 
Krogg  v.  Atlantic  etc.  W.  P.  R.  R.  Co.,  77  Ga.  202;  4  Am.  St.  Rep. 
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79.  "While  in  my  opinion  that  case  goes  to  the  extreme  limit, 
yet  we  do  not  think  it  would  authorize  the  admission  of  the 
evidence  now  under  consideration.  That  decision  was  put  ex- 
pressly upon  the  ground  that  the  admissions  of  Gabbett  (the 
superintendent)  were  part  of  the  res  gestae  of  the  transaction, 
and  that  they  were  made  while  in  the  performance  of  a  duty 
which  he  owed  to  the  company.  And  it  will  be  seen  from 
reading  that  case  that  the  admissions  were  made  by  Gabbett 
to  the  engineer  while  the  examination  into  the  cause  of  the 
wreck  was  going  on;  and  the  court  therefore  held  them  ad- 
missible. The  court  say:  "  His  statements  as  to  the  condition 
of  the  road  were  made  while  in  the  line  of  his  duty.  .  .  »  . 
It  was  Gabbett's  duty  to  investigate  the  cause  of  this  disaster, 
and  while  he  was  pursuing  his  inquiries,  actually  thus  engaged, 

he  made  the  statement  to  Krogg  already  set  out If  the 

agent  be  in  the  performance  of  a  duty  of  the  corporation,  while 
thus  performing  that  duty,  what  he  says  as  to  any  defect  in 
the  construction  of  the  road  is  res  gestse  as  to  such  defect,  and 
his  admissions  are  the  admissions  of  the  corporation."  It  will 
thus  be  seen  that  the  facts  of  that  case  are  very  different  from 
the  facts  in  this  case.  Here,  Williamson  was  not  in  the  per- 
formance of  any  duty  which  he  owed  to  the  company.  Nor 
does  it  appear  that  he  was  investigating  the  cause  of  the 
accident,  as  Gabbett  was.  All  that  appears  is,  that  he  was 
asking  the  newspaper  man  "  not  to  be  too  heavy  on  the  rail- 
road." For  these  reasons,  we  think  the  court  erred  in  ad- 
mitting these  statements  of  Williamson. 

3.  The  tenth  ground  of  the  motion  complains  of  the  follow- 
ing charge  of  the  court:  "In  this  contract  I  find  this  language: 
*It  is  further  contracted  and  agreed  that  the  said  C.  M.  Hill- 
man  and  his  successors  and  assigns  shall  operate  said  railroad 
80  to  be  completed  and  eqiiipped,  for  and  during  the  term  of 
two  years  from  and  after  this  date,  and  he  and  they  obligate 
themselves,'  and  so  on.  And  further  on  it  is  stipulated  that 
they  are  to  receive  the  earnings  of  the  road.  I  charge  you 
that,  under  the  language  of  that  contract,  the  defendant  in  this 
case  would  be  responsible  for  any  damages  that  might  accrue 
from  the  operating  of  the  railroad;  for  it  is  clearly  indicated 
in  the  contract  that  they  were  to  operate  the  road,  and  receive 
the  earnings  thereof.  Or  if  I  am  wrong  in  that  construction  of 
the  contract,  and  if  you  believe  from  the  evidence  the  contract 
was,  —  or  if  there  is  any  question  about  that,  —  and  it  is  the 
duty  of  the  court  to  construe  that  contract,  and  I  do  construe  it 
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to  mean  that  they  have  the  authority  to  operate  this  road,  and 
carry  passengers  under  and  by  virtue  of  the  franchise  of  the 
Chattanooga,  Rome,  and  Columbus  Railroad  Company,  the 
defendant  in  this  case;  and  if  the  evidence  discloses  that  they 
were  operating  it  with  their  knowledge,  and  if  they  did  n't  put 
the  public  on  notice  that  they  did  not  have  the  right  to  carry 
passengers,  they  would  be  liable  for  any  injury  that  might  oc- 
cur by  reason  of  the  negligence  of  the  construction  company 
in  carrying  passengers."  We  see  no  error  in  this  part  of  the 
charge.  The  contract  between  the  railroad  company  and  the 
construction  company  allowed  the  construction  company  to 
operate  the  road,  and  to  receive  its  earnings  /)r  two  years 
from  the  time  of  the  making  of  the  contract.  In  the  case  of 
Macon  &  A.  R.  R.  Co.  v.  Mayes,  49  Ga.  355,  this  court  held 
that  "  where  a  railroad  company  permits  other  companies 
or  persons  to  exercise  the  franchise  of  running  cars  drawn 
by  steam  over  its  road,  the  company  owning  the  road,  and  to 
which  the  law  has  intrusted  the  franchise,  is  liable  for  any 
injury  done,  as  though  the  company  owning  the  road  were  it- 
self running  the  cars."  See  also  Singleton  v.  Southwestern 
R.  R.  Co.,  70  Ga.  464;  48  Am.  Rep.  574;  Washington  etc.  R.  R. 
Co.  V.  Brown,  17  Wall.  450;  Abbott  v.  Johnstown  etc.  R.  R.  Co., 
80  N.  Y.  27;  86  Am.  Rep.  572;  Lakin  v.  Willamette  Valley  and 
Coast  R.  R.  Co.,  13  Or.  436;  57  Am.  Rep.  25. 

4.  There  was  no  error  in  the  charges  of  the  court  as  com- 
plained of  in  the  eleventh,  twelfth,  and  thirteenth  grounds  of 
the  motion,  when  taken  in  connection  with  the  whole  charge. 
6.  The  fourteenth  ground  of  the  motion  complains  that  the 
court  erred  in  charging  that  "  if  the  evidence  discloses,  from 
all  the  facts  that  have  been  submitted  to  you,  that  this  rail- 
road was  grossly  negligent,  then  plaintifif  would  be  entitled  to 
recover  what  we  call  punitive  damages,  to  punish  them  for  that 
negligence;  and  there  is  no  measure  of  damages,  then.  It  is 
for  you  to  say,  from  all  the  facts  and  circumstances  that  sur- 
round the  case,  to  what  extent  you  ought  to  add  to  your  ver- 
dict for  this  plaintifif,  to  punish  them."  We  think  the  court 
erred  in  this  charge  to  the  jury.  In  the  case  of  Milwaukee 
etc.  R.  R.  Co.  V.  Arms,  91  U.  S.  489,  the  supreme  court  of 
the  United  States  held:  "  1.  A  passenger  in  a  railway  car,  who 
has  been  injured  in  a  collision  caused  by  the  negligence  of  the 
employees  of  the  company,  is  not,  as  a  general  rule,  entitled, 
in  an  action  against  the  company,  to  recover  damagps  beyond 
the  limit  of  compensation  for  the  injury  actually  sustained. 
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2.  Exemplary  damages  should  not  Be  awarded  for  such  in- 
jury, unless  it  is  the  result  of  the  willful  misconduct  of  the 
employees  of  the  company,  or  of  that  reckless  indifference  to 
the  rights  of  others  which  is  equivalent  to  an  intentional  vio- 
lation of  them."  The  court,  in  discussing  the  question,  say. 
"  *  Gross  negligence  '  is  a  relative  term.  It  is  doubtless  to  be 
understood  as  meaning  a  greater  want  of  care  than  is  implied 
by  the  terra  'ordinary  negligence*;  but,  after  all,  it  means  the 
absence  of  the  care  that  was  necessary  under  the  circum- 
stances. In  this  sense  the  collision  in  controversy  was  the 
result  of  gross  negligence,  because  the  employees  of  the  com- 
pany did  not  use  the  care  that  was  required  to  avoid  the  ac- 
cident. But  the  absence  of  this  care,  whether  called  gross  or 
ordinary  negligence,  did  not  authorize  the  jury  to  visit  the 
company  with  damages  beyond  the  limit  of  compensation  for 
the  injury  actually  inflicted.  To  do  this,  there  must  have 
been  some  willful  misconduct,  or  that  entire  want  of  care  which 
would  raise  the  presumption  of  a  conscious  indifference  to  con- 
sequences. Nothing  of  this  kind  can  be  imputed  to  the  persons 
in  charge  of  the  train,  and  the  court  therefore  misdirected 
the  jury."  Wood,  in  his  notes  to  Addison  on  Torts,  volume 
2,  page  646,  says:  "In  order  to  warrant  a  jury  in  giving  vin- 
dictive damages,  something  more  than  mere  unlawfulness  must 
be  shown;  there  must  be  evidence  either  of  malice,  fraud, 
wantonness,  or  oppression.  The  act  must  have  been  done 
under  such  circumstances  as  show  a  disregard  for  the  rights 
of  others,  or  an  intention  to  set  at  defiance  the  legal  rights  of 
others,  or  the  ordinary  obligations  of  society."  Under  these 
rules,  which  seem  to  us  to  be  sound,  we  do  not  think  the  evi- 
dence of  negligence  in  this  case  was  sufficient  to  authorize  the 
court  to  charge  the  jury  that  they  might  find  punitive  dam- 
ages. Even  if  it  was,  we  would  still  hold,  under  the  rulings 
of  this  court,  that  the  charge  of  the  trial  judge  was  erroneous. 
The  code,  section  3066,  says:  "In  every  tort  there  may  be 
aggravating  circumstances,  either  in  the  act  or  the  intention, 
and  in  that  event  the  jury  may  give  additional  damages,  either 
to  deter  the  wrong-doer  from  repeating  the  trespass,  or  as  com- 
pensation for  the  wounded  feelings  of  the  plaintiff."  In  the 
case  of  Ratteree  v.  Chapman,  79  Ga.  574,  this  court  held  that 
it  was  error  to  charge  the  jury  that  they  "may  give  exem- 
plary damages,  not  only  as  compensation  for  the  wounded 
feelings  of  the  plaintiff,  but  to  punish  the  defendant,  and  to 
deter  others  from  the   commission  of  like   offenses."      The 

Am.  St.  Rep.,  Vol.  XXI.  -13 
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judge  in  the  present  case  charged  that  exemplary  damages 
might  be  given  as  a  punishment  of  the  railroad  company, 
while  the  code  says  they  may  be  given  "  to  deter  the  wrong- 
doer from  repeating  the  trespass."  As  we  said  in  the  Rattereo 
case,  "  It  is  best  that  the  law  of  the  case,  when  expressed  in 
the  code,  be  given  as  expressed,  in  charge  to  the  jury."  Un- 
der the  code,  the  damages  are  not  given  as  a  punishment,  but 
are  given  to  deter  the  wrong-doer  from  repeating  the  trespass. 

6.  The  fifteenth  ground  of  the  motion  complains  that  the. 
court  erred  in  expressing  his  opinion  to  the  jury  that  the  in- 
jury was  permanent.  It  seems  that  this  complaint  is  well 
founded,  because  the  court  says:  "I  charge  you  again,  that 
these  injuries  are  permanent,  and  that  she  will  have  to  suffer 
the  remainder  of  her  life."  It  appears  from  a  reading  of  the 
whole  charge  that  this  was  a  lapsus  linguae.  The  whole  charge 
shows  that  the  judge  intended  to  use  the  word  "if";  so  it 
would  read,  "  I  charge  you  again,  that  if  these  injuries  are 
permanent,"  etc.  But  the  charge  complained  of  in  this  ground 
of  the  motion  is  certified  to  by  the  trial  judge,  so  we  will 
simply  say  that  we  know  he  will  correct  it  in  his  next  charge 
to  the  jury. 

Judgment  reversed. 

Negligence  —  Personal  Injury  —  Evidence. — Under  the  proper  all** 
gations  in  the  complaint  for  personal  injuries  received  through  defendant's 
negligence,  the  plaintiff  may  prove  the  nature  and  extent  of  such  injuries: 
EvansvilU  etc  R.  R.  Co.  v.  Grist,  116  Ind.  446;  9  Am.  St.  Rep.  865. 

Evidence  —  Declarations  —  Rrs  Gestae.  —  While  the  res  gestas  are  those 
eircumstances  which  are  the  undesigned  incidents  of  a  particular  litigated 
act,  and  which  are  admissible  when  illustrative  of  such  act,  still  these  inci- 
dents must  stand  in  immediate  casual  relation  to  the  act:  Ward  v.  White,  86 
Va.  212;  19  Am.  St.  Rep.  883.  Declarations  not  made  at  the  time  of  the 
accident,  which  do  not  explain  the  manner  in  which  it  occurred,  are  not  con* 
current  with  the  injury,  nor  uttered  contemporaneously  with  it  so  aa  to  be 
regarded  as  part  of  the  principal  transaction,  are  not  admissible  as  part  of  the 
res  gestce:  Chicago  etc.  R'y  Co.  v.  Becker,  128  111.  545;  15  Am.  St.  Rep.  144. 
Declarations  as  to  defects  in  machinery  and  appliances  made  by  the  oflBcers 
of  a  railroad  company,  after  the  accident,  are  not  part  of  the  res  gestce:  Erie 
etc  R.  R.  Co.  V.  Smith,  125  Pa.  St.  259;  11  Am.  St.  Rep.  895;  note  to  Peop^« 
V.  Vernon,  95  Am.  Dec.  73-75. 

Railroad  Company,  when  Liable  for  Injuries  Inflicted  by  ▲  Com- 
STRtrcTiON  Company.  —  A  railroad  company  is  liable  for  the  negligence  of 
contractors  engaged  in  constructing  its  road:  Chicago  etc  R.  R.  Co.  r.  Me- 
Carthy,  20  111.  385;  71  Am.  Dec.  285,  and  note.  But  see  Cunningham  T. 
International  etc.  R.  R.  Co.,  51  Tex.  603;  32  Am.  Rep.  632,  and  foot-note; 
Miller  v.  Minnesota  etc.  R'y  Co.,  76  Iowa,  655;  14  Am.  St.  Rep.  258,  and 
note.     A  city  railway  company  is  liable  for  negligence  in  leaving  rails  pro* 
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jecting  beyond  a  temporary  barrier  inclosing  the  track  which  Is  being  laid, 
although  the  negligence  was  that  of  the  contractor:  Woodman  v.  Metropolis 
Urn  R.  R.  Co.,  149  Mass.  335;  14  Am.  St  Rep.  427.  A  railroad,  no  matter 
who  owns  it,  is  charged  with  every  duty  to  the  public  imposed  upon  it  by  ita 
charter  and  the  nature  of  its  business,  and  from  such  obligations  it  cannot 
escape  without  legislative  permission,  so  long  as  its  corporate  existence  con- 
tinues, no  matter  if  it  is  leased  or  otherwise  controlled  and  operated  by 
another  person  or  corporation:  Oulf  etc  R'y  Co.  t.  Newell,  73  Tex.  334;  16 
Am.  St.  Rep.  788;  Harmon  r.  Columbia  etc  R.  R.  Co.,  28  S.  C.  401;  13  Am. 
St.  Rep.  686,  and  note;  Naglee  v.  Alexandria  etc  R'y  Co.,  83  Va.  707;  5  Am. 
St.  Rep.  308,  and  note  313-316;  Cholleite  v.  Omaha  etc.  R.  R.  Co.,  26  Neb. 
169;  Acker  v.  A.  A  F.  R.  R.  Co.,  84  Va.  648;  Tnternaiionai  etc  R.  R  Co.  t. 
Moody,  71  Tex.  614;  Backus  v.  Detroit  etc  R'y  Co.,  71  Mich.  646. 

EzsHFLABT  Damagbs — PERSONAL  Injubibs.  —  Exemplary  damages  are 
not  recoverable  as  a  matter  of  right,  but  are  given  to  stamp  condemnation 
upon  acts  of  the  defendant  because  of  their  malicious  or  oppressive  character: 
Ooldamith  r.  Joy,  61  Yt.  488;  15  Am.  St.  Rep.  92,  and  note.  But  in  the  ab> 
sence  of  gross  negligence,  malice,  wrong,  recklessness,  insult,  wantonness,  or 
aggravating  circumstances,  no  exemplary  damages  will  be  allowed:  Pittt- 
burgh  etc  R'y  Co.  r.  Jjyou,  123  Pa.  St  140;  10  Am.  St  Rep.  617,  and  note  621» 
622. 
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[85  Gkobgia,  718.] 

Gbimikal  Law — Homicidb  to  Ayoib  Arrest. — Where  an  officer  b 
killed,  with  knowledge  or  reasonable  grounds  of  belief  that  he  intended 
and  was  endeavoring  to  make  an  arrest  for  a  felony  with  which  the  ao< 
cused  was  charged,  it  is  murder;  but  if  the  killing  was  done  suddenly, 
under  the  surprise  of  a  night  visit  by  an  armed  man,  without  knowledge 
of  his  purpose  or  official  character,  or  reasonable  ground  of  belief  as  to 
the  same,  and  without  malice,  it  is  manslaughter. 

Criminal  Law  —  Homicidb  to  Avoid  Arrest  —  Instbuotions. — Wherr 
an  armed  officer,  at  night,  with  a  posse,  and  without  a  warrant,  is  killed' 
in  attempting  to  arrest  a  person  charged  with  felony,  and  the  only  ex- 
pression  used  by  the  officer  to  indicate  his  official  capacity  or  bis  purpose 
to  arrest  was,  that  "You  are  mine,"  or  that  "Tou  are  my  meat,"  it  ia 
reversible  error,  upon  the  trial  of  the  accused,  to  use  the  expression 
"You  are  mine,"  and  to  exclude  the  other  and  stronger  expression  in 
charging  the  jury,  when  the  dividing  line  in  the  case  between  murder 
and  manslaughter  is  upon  whether  or  not  the  conduct  and  language  of 
the  officer,  taken  in  connection  with  all  the  circumstances,  indicated  to 
the  accused  a  purpose  to  arrest  him  for  felony,  rather  than  to  molest  him 
by  mere  violence  for  some  lawless  purpose. 

/.  W.  Walters,  for  the  plaintiflf  in  error. 

Clifford  An,der8on,  attorney-general,  W,  N.  Spenee^  tolieitor* 
general,  and  D.  H.  Pope,  for  the  state. 

Bleckley,  C.  J.     Croom,  a  negro,  killed  Hamlin,  a  white 
man,  in  August,  1889;  and  on  the  trial  of  an  indictment 
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therefor,  he  was  found  guilty  of  murder,  and  sentenced  to  be 
executed.  The  evidence  made,  in  substance,  the  following 
case:  Some  months  previous  to  the  homicide  (according  to  a 
part  of  the  evidence,  eleven  months,  according  to  another  part 
of  it,  from  two  to  six  months),  Croom  shot  a  railroad  boss 
named  Strickland  (not  killing  him),  and  a  warrant  issued  for 
his  arrest.  He  absconded,  and  kept  out  of  the  way  until  the 
night  of  the  homicide,  visiting  his  father's  house,  which  seems 
to  have  been  his  home,  only  twice  during  the  interval.  The 
warrant  was  in  the  hands  of  the  marshal  of  Ty  Ty,  one  of  the 
villages  of  the  county,  who,  without  delivering  it  to  Hamlin, 
showed  it  to  him  and  told  him  if  he  would  arrest  Croom  he 
would  divide  with  him  a  reward  of  twenty-five  dollars,  which 
he,  the  marshal,  had  been  oflfered  for  making  the  arrest. 
Hamlin,  with  a  posse  of  three  men,  went  to  the  house  of 
Groom's  father,  in  the  night-time.  Leaving  two  men  outside, 
and  keeping  the  other  with  him,  he  knocked  at  the  door  for 
admission,  the  inmates  of  the  house  then  being,  besides 
Groom,  his  father,  mother,  and  sister.  The  father  and  mother 
came  to  the  door,  and  found  there  Hamlin  with  one  of  his 
posse.  Hamlin  requested  the  father  to  let  them  in,  and 
inquired  if  anybody  was  there  except  home-folks.  The 
father  answered,  *'  No."  They  told  him  they  wanted  to  go  in 
and  make  a  search  to  see,  not  saying  of  whom  they  were  in 
search,  but  that  they  were  hunting  for  a  man.  They  did  not 
say  for  what  they  wanted  him.  Hamlin  was  armed  with  a 
Winchester  rifle,  and  Croom's  mother  wanted  to  know  of  him 
what  authority  he  had  to  come  in  her  house.  According  to 
her  testimony,  she  said  to  him,  "  Mr.  Hamlin,  where  is  your 
warrant  for  searching  my  house  ?  "  and  he  held  his  gun  up 
and  said,  "  Here  is  my  warrant."  The  father  testified  that 
he  asked  them  if  they  had  a  warrant  or  anything  with  which 
to  search  the  house,  and  that  Hamlin  held  up  his  gun,  slapped 
it,  and  said,  "This  is  my  warrant.'*  The  mother,  if  not  the 
father,  gave  them  permission  to  enter,  and  they  did  so,  Ham- 
lin carrying  in  his  gun  and  the  other  man  having  a  pistol  in 
his  pocket.  They  started  to  go  from  the  main  room  into  a 
email  room,  and  met  the  accused  coming  out.  Hamlin  said 
to  him,  "Halt,"  or  "Hello,  John";  the  latter  answered, 
"Yes,  sir,"  or  "Hello,  Mr.  Hamlin."  Hamlin  responded, 
"  You  are  mine,"  or  "  John,  you  are  mine."  Of  two  witnesses 
for  the  state,  one  gives  the  former,  the  other  the  latter,' form  of 
the  response.    The  mother  testified  that  the  response  was. 
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"  Consider  that  you  are  my  meat."  In  her  cross-examina- 
tion, she  said  it  was,  "You  are  my  meat."  The  father  testi- 
fied it  was,  "  You  are  my  meat  to-night."  The  accused 
instantly  fired  a  pistol  at  Hamlin,  the  ball  hitting  him  just 
above  the  eye,  and  causing  death  within  a  few  hours.  Accord- 
ing to  the  evidence  for  the  state,  Hamlin,  when  shot,  was 
holding  his  gun  with  the  muzzle  pointing  to  the  floor,  and  not 
in  a  shooting  position.  The  mother  testified  that  the  gun  was 
drawn  on  the  accused  as  if  Hamlin  was  going  to  shoot  him; 
that  he  raised  the  gun  and  fixed  to  cock  it,  but  she  did  not 
know  whether  it  was  cocked  or  not;  the  father  testified  that 
he  saw  him  raise  up  his  gun,  and  then  turned  away  his  head 
because  he  did  not  want  to  see  his  son  shot  down.  After  shoot- 
ing Hamlin,  the  accused  said  to  his  mother,  "  Get  out  of  the 
way;  I  want  to  get  the  other  one."  The  man  who  was  with 
Hamlin,  thinking  that  he  himself  was  shot,  ran  out  of  the 
house  and  to  the  gate,  five  or  six  yards  from  the  house.  After 
stopping,  he  saw  the  accused  on  the  porch,  who  forbade  his 
return  into  the  house.  The  accused  then  ran  ofi",  and  made 
his  escape.  It  is  quite  certain  from  the  evidence  and  the 
statement  of  the  accused,  taken  together,  that  whilst  Hamlitk 
and  his  companion  stood  at  the  door,  and  the  conversatioa 
between  them  and  the  parents  of  the  accused  was  going  on, 
the  accused  left  the  house  through  the  back  door,  and  was 
halted  by  one  of  the  posse  stationed  in  the  rear  of  the  house, 
and  that  he  (the  accused)  turned  round  and  re-entered  the 
house.  The  man  who  halted  him  then  ran  upon  the  porch, 
and  cried,  "  There  he  is,  boys,"  and  immediately  afterwards  he 
heard  Hamlin  accost  him,  and  then  heard  the  pistol  fire.  A 
short  time  before  Hamlin  was  killed,  he  himself  had  shot  and 
killed  a  negro  in  Ty  Ty  named  Roberts,  whilst  trying  to  ar- 
rest him  for  gambling.  This  appeared  from  one  of  the  state's 
witnesses;  and.  the  mother  of  the  accused  testified  that  he 
had  heard  of  it,  and  also  of  the  killing  of  two  negroes  at  some 
railroad  shanties,  or  at  a  neighboring  village,  as  to  which  kill- 
ing other  witnesses  testified;  but  it  appeared  that  Hamlin  was 
not  present  when  it  occurred.  Hamlin  had  acted  as  bailifif 
three  or  four  years  previously,  and  was  elected  as  a  regular 
bailifif  a  very  short  time  before  he  killed  Roberts.  The  mother 
of  the  accused  knew  that  Hamlin  was  a  bailifif,  but  could  not 
say  whether  the  accused  knew  it  or  not.  He  said,  in  his 
statement  to  the  jury  at  the  trial,  that  he  did  not  know  Ham- 
lin was  an  oflficer;  that  if  he  was  one,  he  did  not  know  it;  that 
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when  he,  the  accused,  shot  Stricldand,  Hamlin  was  no  officer. 
The  reason  he  assigned  for  shooting  Hamlin  was,  that  he  was 
afraid  of  him,  and  thought  Hamlin  was  going  to  shoot  him, 
And  that  it  was  necessary  to  shoot  to  save  his  own  life. 

Various  details,  both  in  the  evidence  and  in  the  prisoner's 
ctatement,  have  been  omitted;  but  the  foregoing  is  the  sub- 
stance of  all  that  is  material.  The  motion  for  a  new  trial, 
besides  the  general  grounds,  sets  forth  a  special  ground,  as- 
signing error  on  the  charge  of  the  court,  the  court  having 
charged  as  follows:  "If  you  believe  from  the  evidence  in  the 
case  that  the  officer  went  there  to  arrest  him,  and  called  him, 
4ind  told  him  he  was  his,  and  he  answered  back,  or  if  the  offi- 
cer called  his  name,  and  told  him  he  was  his,  and  the  officer 
made  no  effort  to  hurt  him,  and  he  shot  the  officer  under  these 
circumstances,  it  would  be  murder,  although  the  officer  may 
have  had  a  gun  hanging  down  by  his  side  or  in  his  hands  at 
that  time." 

1.  This  instruction  hugs  the  evidence  for  the  state  so  closely 
-as  to  leave  the  jury  no  room  for  grading  the  homicide  other- 
wise than  as  murder,  provided  they  credited  the  evidence  of 
the  state's  witnesses,  and  accepted  the  same  in  its  letter.  It 
makes  the  question,  not  only  of  guilt  or  innocence,  but  of  mur- 
der as  distinguished  from  manslaughter,  turn  upon  a  single 
pivot,  and  upon  a  part  of  the  evidence  instead  of  the  whole  of 
it.  And  that  the  jury  must  have  so  understood  it  is  manifest; 
for  nowhere  else  in  the  charge  is  there  anything  to  relax  this 
iron-bound  rule  prescribed  to  them  from  the  bench.  On  the 
contrary,  the  sentence  immediately  preceding  the  one  under 
review  reads  thus:  "If  you  believe  from  the  evidence  that 
the  defendant,  at  the  time  he  did  this  killing,  had  no  neces- 
sity to  do  it;  if  you  believe  at  that  time  that  his  life  was  not 
in  danger,  that  the  circumstances  were  not  such  as  would 
make  a  reasonable  man  believe  that  his  life  was  in  danger  at 
the  time,  and  if  there  was  no  necessity  for  the  killing, — you 
should  find  the  defendant  guilty  of  the  offense  of  murder." 
Instead  of  laying  down  this  narrow  rule,  the  court  should 
have  charged  that,  in  the  absence  of  necessity,  or  of  appear- 
ances to  warrant  a  reasonable  belief  that  it  existed,  the  killing 
would  be  unlawful,  and  would  be  either  murder  or  voluntary 
manslaughter;  that  if  it  was  done  with  knowledge  or  reason- 
able grounds  of  belief  that  Hamlin  intended  and  was  endeav- 
oring to  make  an  arrest  for  the  felony  with  which  Ci-oom  was 
charged,  —  it  would  be  murder;  but  if  the  killing  was  done  sud- 
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denly,  under  the  surprise  of  a  night  visit  by  an  armed  man,  with- 
out knowledge  of  his  purpose  or  official  character,  or  reasonable 
grounds  of  belief  as  to  the  same,  and  without  malice  express 
or  implied,  it  would  be  manslaughter.  The  warrant,  not  being 
in  the  hands  of  Hamlin,  but  in  the  possession  of  the  marshal 
of  Ty  Ty,  who  was  not  present,  was  no  authority  to  Hamlin 
to  make  an  arrest:  Wharton  on  Homicide,  sec.  242;  Rex  v. 
Patience,  7  Car.  &  P.  775;  Cod  v.  Cabe,  13  Cox,  202.  Never- 
theless, there  was  ample  authority  in  the  law  itself;  for  an  offi- 
cer may  arrest  for  felony  on  probable  grounds  without  warrant: 
Cod  V.  Cabe,  13  Cox,  202;  2  Hale  P.  C.  85;  1  Am.  &  Eng.  Ency. 
of  Law,  733;  Drennan  v.  People,  10  Mich.  169;  McCarthy 
V.  De  Armit,  99  Pa.  St.  63;  Rohan  v.  Sawin,  5  Gush.  281; 
Hobbs  V.  Branscomb,  3  Camp.  420;  Holley  v.  Mix,  3  Wend.  350; 
20  Am.  Dec.  702;  People  v.  Pool,  27  Cal.  572.  An  officer  may 
even  arrest  without  warrant  for  an  offense  less  than  felony, 
where  the  offender  is  endeavoring  to  escape,  or  for  other  cause 
there  is  likely  to  be  a  failure  of  justice  for  want  of  a  magistrate 
to  issue  a  warrant:  Code,  sec.  4723.  And  to  prevent  a  failure 
of  justice,  a  private  person  may  arrest  for  felony  upon  reason- 
able and  probable  grounds  of  suspicion:  Code,  sec.  4724;  Long 
V.  State,  12  Ga.  293;  Wharton's  Crim.  PI.  &  Pr.,  sec.  13;  1 
Am.  &  Eng.  Ency.  of  Law,  741,  and  cases  cited. 

Had  Hamlin  been  no  officer,  but  only  a  private  citizen, 
Croom  ought  to  have  submitted  to  the  arrest  without  resistance, 
provided  he  knew,  or  the  circumstances  put  him  upon  notice, 
that  an  arrest  was  intended.  A  private  man  has  quite  as 
much  power  to  arrest  a  fugitive  felon,  where  the  emergency 
calls  for  immediate  action,  as  a  public  officer,  and  while  so 
doing  is  equally  under  the  protection  of  the  law.  To  kill  him 
would  be  murder,  the  same  as  to  kill  an  officer,  where  nothing 
appeared  to  grade  the  homicide,  save  that  he  intended  and 
was  attempting  to  make  an  arrest.  But  the  fugitive,  though 
not  justified  in  killing  him  to  avoid  arrest,  might  be  relieved 
from  the  imputation  of  malice  if  he  were  ignorant  of  the  pur- 
pose and  intention  of  the  attack  made  upon  him  or  his  liberty. 
It  would  not  necessarily  follow,  under  all  circumstances,  that 
the  knowledge  of  being  subject  to  arrest  for  a  given  offense 
would  be  equivalent  to  knowledge  that  an  arrest  for  that  of- 
fense was  contemplated  in  the  particular  instance.  No  doubt 
it  would  be  a  powerful  factor  in  the  determination  of  the  ques- 
tion ;  yet  the  question  would  be  for  the  jury,  and  not  for  the 
court.     So  where  the  arrest  is  attempted  by  an  officer,  knowl* 
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edge  of  his  oflBcial  position  or  character  would  he  of  great 
weight  in  bringing  home  to  the  fugitive  notice  of  his  purpose; 
whilst  ignorance  of  it,  with  no  warrant  in  his  possession  to 
vouch  for  him,  would  reduce  the  officer  to  very  much  the  same 
level  as  if  he  were  a  private  citizen.  Knowledge  or  notice  of 
his  official  character,  or  of  his  presence  for  an  official  purpose, 
would  be  material:  1  Russell  on  Crimes,  835;  Wharton  on 
Homicide,  sec.  241;  Yates  v.  People,  32  N.  Y.  509;  Rex  v. 
Ricketts,  3  Camp.  68,  and  note.  Irregular  conduct  of  the  offi- 
cer at  the  time  may  be  misleading:  Roscoe's  Crim.  Ev.  801; 
Drennan  v.  People,  10  Mich.  169;  Bellows  v.  Shannon,  2  Hill, 
86;  State  v.  Curtis,  1  Hayw.  (N.  C.)  471.  Ordinarily,  no  doubt, 
the  inhabitants  of  an  officer's  bailiwick  are  presumed  to  know 
him  as  an  officer;  but  fhis  bailiflf  had  been  recently  elected,  the 
accused  had  been  absent  from  the  neighborhood,  and  it  might 
well  be  true,  as  he  said  in  his  statement,  that  he  was  unaware 
of  his  being  an  officer.  The  charge  of  the  court  made  no  allu- 
sion whatever  to  that  question,  and  certainly  the  words  of  ar- 
rest used,  taking  either  version  of  them,  were  not  explicit,  but 
quite  informal.  They  were  so  ambiguous  that  little  or  no 
information  could  be  obtained  from  them  indicative  of  Ham- 
lin's official  character.  No  form  of  words  in  making  an  arrest 
is  necessary.  If,  under  all  the  circumstances,  Croom  believed 
or  ought  to  have  believed  that  the  object  was  to  arrest  him,  to 
take  him  into  custody  as  a  prisoner  to  answer  the  charge  of 
felony,  there  was  no  excuse  for  the  killing,  and  nothing  to  mit- 
igate it.  But  surely  the  question  of  mitigation  was  one  for  the 
jury,  as  well  as  the  question  of  justification.  The  court  did 
charge  upon  the  subject  of  voluntary  manslaughter,  in  these 
terms:  "  If  you  believe  from  the  evidence  and  circumstances 
that  there  was  no  malice,  express  or  implied,  and  that  the  kill- 
ing was  done  under  a  sudden  violent  impulse  of  passion  by  the 
defendant,  and,  under  the  rules  I  have  given  you,  that  the 
officer  was  the  assailant,  that  he  was  a  wrongful  assailant  and 
not  a  rightful  assailant,  then  it  would  not  be  murder,  but  vol- 
untary manslaughter."  This  made  it  necessary,  in  order  for 
the  homicide  to  be  graded  as  manslaughter,  for  the  officer  to 
be  found  in  the  wrong,  ignoring  the  fact  that  he  might  be  in 
the  right  and  the  accused  HOt  know  it.  This  conflicts  with 
the  principle  recognized  in  Davis  v.  State,  79  Ga.  767,  and  in 
many  of  the  authorities  above  cited.  Moreover,  being  expressed 
in  general  terms,  and  not  applied  to  specific  facts,  like  that 
part  of  the  charge  pointing  out  exactly  what  would  render  the 
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accused  guilty  of  murder,  it  would  by  no  means  weaken  the 
efifect  of  that,  or  give  the  jury  any  more  scope  under  it  for  find- 
ing manslaughter,  than,  taken  by  itself,  it  afibrded;  and  we 
have  already  seen  that  it  afforded  none  at  all.  Nor  did  the 
court  intend,  by  adding  what  we  have  quoted  as  to  manslaugh- 
ter, to  relax  or  modify  anything  previously  laid  down.  This 
is  shown  by  the  words  in  the  quotation,  "  under  the  rules  I 
have  given  you,"  by  which  words  all  the  court  had  said  in 
reference  to  murder  was  preserved  and  virtually  repeated. 

2.  The  real  pressure  of  the  case,  as  between  murder  and 
manslaughter,  was  upon  whether  the  conduct  and  language  of 
the  officer,  taken  in  connection  with  all  the  circumstances, 
indicated  to  Groom  a  purpose  to  arrest  him  for  felony,  rather 
than  to  molest  him  by  mere  violence  for  some  lawless  object. 
Hamlin  had  shortly  before  that  time  killed  a  negro  unlaw- 
fully; for  he  could  not  lawfully  kill  him  merely  because  he 
ran  from  him  to  avoid  arrest  for  a  misdemeanor.  Groom  had 
heard  of  this  killing.  He  had  also  heard  that  two  other 
negroes  had  been  killed;  and  they  had  been  killed,  but  not  by 
Hamlin.  There  is  some  probability,  therefore,  that  he  might, 
as  he  said  in  his  statement,  be  afraid  of  Hamlin,  and  although 
any  fear  for  his  life  might  have  been  groundless,  he  neverthe- 
less may  have  entertained  it,  and  if  so,  may  have  acted  under 
a  greater  sense  of  provocation  and  with  more  haste  than  he 
otherwise  would.  Let  us  suppose  that  it  did  not  occur  to  his 
mind  that  Hamlin's  business  or  purpose  was  to  arrest  him  for 
the  felony,  but  that  it  was  to  do  him  some  violence,  and  that, 
under  that  belief,  entertained  bona  fide^  having  first  attempted 
to  make  his  escape,  and  being  prevented  by  one  of  the  posse 
stationed  behind  the  house,  he  shot  Hamlin,  without  premedi- 
tation or  malice,  in  the  hurry  and  heat  of  running  to  and  fro 
to  avoid  his  apprehended  violence;  would  the  homicide  be  the 
same  grade  of  offense  as  it  would  if  committed  to  prevent 
an  arrest?  Suppose  the  colors  reversed,  and  that  a  white 
man  had  killed  a  negro  officer  under  such  circumstances; 
would  it  not  be  thought  needful  to  a  fair  trial  and  legal  con- 
viction that  the  possibility  of  this  being  the  true  state  of  the 
case  should  be  submitted  to  the  jury?  We  cannot  see  the 
whole  truth,  where  conflict  occufs  between  men  of  different 
races,  without  taking  into  account  the  natural  law  of  race  in- 
fluence upon  thought,  feeling,  and  conduct.  That  negroes  are 
more  prone  to  entertain  unfounded  fears  of  white  men  than 
white  men  are  of  negroes  is  a  fact  too  well  known  to  admit  of 
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question.  And  while  unfounded  fear  is  no  excuse  for  homi- 
cide, it  may  serve  to  explain  why  a  mind  under  the  shock  of 
a  nocturnal  surprise  might  be  thrown  off  its  guard,  and  fail  to 
interpret  correctly  conduct  which  to  a  mind  not  so  agitated 
would  be  easy  of  comprehension.  This  being  so,  it  was  not, 
as  we  think,  a  fair  and  equal  submission  of  the  case  to  the 
jury  for  the  court  to  recite,  in  its  charge,  the  milder  form  of 
words  attributed  to  Hamlin  by  the  evidence,  upon  the  use  of 
which  the  shooting  immediately  followed,  and  make  no  allu- 
sion to  the  more  aggressive  form.  Why  should  the  jury  be 
told  that  if  the  words  used  were,  "You  are  mine,"  the  conse- 
quence, on  certain  conditions,  would  be  murder,  and  not  told 
what  the  consequence  would  be  if  the  words  were,  "  You  are 
my  meat"?  It  is  evident  that  "You  are  mine  "  is  the  better 
shape  for  the  state,  and  "You  are  my  meat"  the  better  shape 
for  the  prisoner.  Because  to  say  to  a  man,  with  a  gun  in 
your  hands,  that  he  is  your  meat,  is  suggestive  of  slaughter, 
and  well  calculated  to  make  him  overlook  any  probability  that 
you  intend  to  arrest  him,  and  provoke  him  to  treat  you  as  if 
you  had  come  for  something  else.  He  might  have  no  reason- 
able grounds  to  fear  you;  but  he  might  fear  you  all  the  same, 
at  least  to  the  extent  of  losing  his  presence  of  mind  so  far  as 
not  to  realize  at  the  moment  that  he  was  a  fugitive,  and  that 
you  had  come  to  arrest  him  on  that  account. 

There  is  another  reason  why  there  should  have  been  no 
recognition  from  the  bench  of  one  form  without  also  recogniz- 
ing the  other.  One  of  the  forms  came  from  the  state's  wit- 
nesses, the  other  from  the  witnesses  of  the  defendant.  To 
adopt  the  form  supplied  by  the  state's  witnesses,  and  make 
that  the  sole  basis  of  instruction  on  the  subject,  would  have 
the  appearance  of  indorsing  those  witnesses  and  giving  them  a 
sort  of  preference,  the  influence  of  which  might,  consciously  or 
unconsciously,  be  extended  by  the  jury  to  other  parts  of  the 
case.  Indeed,  the  charge  followed  the  state's  witnesses  not  only 
as  to  the  words  used  by  Hamlin,  but  somewhat  as  to  the  posi- 
tion of  his  gun.  Touching  neither  of  these  matters  was  the 
alternative  favorable  to  the  defendant,  put  to  the  jury  on  the 
specific  facts  as  proved  by  his  witnesses.  The  jury  were  no- 
where instructed  expressly  that  if  Hamlin  said  "You  are  my 
meat,"  and  raised  up  iiis  gun  as  if  he  were  going  to  shoot  the 
defendant,  what  effect  this  would  have  in  grading  the  offense. 
Surely,  if,  as  matter  of  law,  the  court  could  instruct  the  jury 
how  to  grade  by  one  side  of  the  alternative,  instructions  equally 
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explicit  could  and  should  have  been  given  touching  the  other 
side. 

It  is  proper  to  add  that  what  we  have  said  in  this  opinion 
is  not  to  be  taken  as  any  intimation  that  we  believe  the  theory 
of  the  defense  is  well  founded  in  fact,  either  as  mitigation  or 
justification.  On  the  contrary,  we  see  not  the  slightest  ob- 
jection to  the  verdict  of  the  jury  as  the  outcome  of  the  evi- 
dence, and  had  there  been  no  material  error  in  the  charge  of 
the  court,  we  should  have  left  it  undisturbed.  But  in  a  case 
of  life  and  death,  where  the  evidence  is  conflicting,  a  verdict 
rendered  under  an  erroneous  charge  from  the  bench,  which 
may  have  done  serious  harm  to  the  accused,  is  illegal,  and 
should  be  set  aside  without  regard  to  the  opinion  of  this  or  any 
other  court  as  to  the  guilt  of  the  accused.  The  law  will  take 
the  life  of  no  man,  whatever  raay  be  his  color  or  condition, 
without  first  afibrding  him  a  legal  trial. 

Judgment  reversed. 

Homicide  —  Killixo  to  Avoid  Arrest.  —  The  killing  of  one  who  has 
anthority  to  make  an  arrest  by  the  one  sought  to  be  arrested  is  murder: 
Roberts  v.  State,  14  Mo.  138;  55  Am.  Dec.  97.  Yet  one  may  rightfully  resist 
an  illegal  arrest,  even  to  killing  his  assailant;  if  the  resistance  is  by  lawful 
means,  the  killing  is  excusable  homicide;  if  by  unlawful  means,  without  mal- 
ice, it  is  manslaughter;  if  by  unlawful  means,  prompted,  however,  by  hate 
and  malice,  it  is  murder  in  the  first  degree:  State  v.  Scheek,  57  Conn.  307; 
14  Am.  St.  Rep.  106.  and  note.  See  also  Meuly  v.  State,  26  Tex.  App.  274; 
8  Am.  St.  Rep.  477,  and  note. 

Homicide  —  Degrees  of  Murder.  —  The  court  should  define  and  explain 
the  different  degrees  of  murder  and  manslaughter  which  are  warranted  by 
any  theory  of  the  evidence  in  the  case:  Staie  v.  Turner,  29  S.  C.  34;  13  Am. 
St.  Rep.  706;  Hawes  v.  State,  88  Ala.  40;  State  v.  Adams,  78  Iowa,  292.  The 
instruction  explaining  the  degrees  of  murder  must  not,  however,  be  mere  ab- 
stract statements  of  law:  State  v.  Mitchell,  98  Mo.  658;  nor  need  the  court 
instruct  on  any  particular  degree  of  murder,  when  under  no  theory  of  the 
case  could  defendant  be  found  guilty  of  that  degree:  State  v.  Anderson,  98 
Mo.  461.  For  the  statutory  division  of  murder  into  degrees,  see  note  to  White- 
furd  y.  Commonwealth,  18  Am.  Dec.  774-787.  For  instructions  properly  de- 
fining  murder  in  the  first  degree,  see  People  v.  Bowman,  81  Cal.  666;  State  v. 
Anderson,  98  Mo.  461;  Staie  v.  Wilson,  98  Mo.  440;  State  v.  Adams,  78Iowa» 
292;  Haioea  v.  State,  88  Ala.  40.  For  instructions  properly  defining  the  crime 
of  murder  in  the  second  degree,  see  State  v.  Adams,  78  lowa^  292;  State  v. 
Wilson,  98  Mo.  440;  State  v.  Anderson,  98  Ma  461.  For  an  instruction 
erroneously  defining  murder  in  the  second  degree,  see  State  t.  Mitchell,  98 
Mo.  658.  For  instructions  properly  defining  manslaughter,  see  Hawea  t. 
Stale,  88  Ala.  40;  Belk  v.  People,  125  111.  584;  State  v.  Adams,  78  Iowa,  292. 
For  cases  in  which  instructions  as  to  manslaughter  were  demanded  by  the 
evidence,  see  SheU  t.  State,  88  Ala.  14;  StaU  ▼.  AdamM,  78  Iowa,  295.  For 
definitions  of  manslaughter  in  the  second,  third,  and  fonrth  degrees,  under 
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the  laws  of  MissonrI,  see  State  v.  Wilson,  98  Mo.  440;  State  t.  Elliott,  98  Ma 
151;  State  v.  Wensell,  98  Mo.  137.  Sudden  proTocation,  acted  on  in  the  heaft 
of  passion  produced  thereby,  may  reduce  a  homicide  to  manslaughter:  HoJime» 
V.  Stale,  88  Ala.  26;  16  Am.  St.  Rep.  17,  and  note  19,  20;  State  v.  ScheeU,  67 
Conn.  307;  14  Am.  St.  Rep.  106,  and  note;  Bonnard  T.  State,  25  Tex.  App. 
173;  8  Am.  St.  Rep.  431.  Heat  of  passion  is  not  confined  to  cases  wher* 
there  is  provocation,  for  it  may  arise  out  of  *  ludden  quarrel]  State  t.  WUaon, 
98  Ma  440. 
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Midland  Railway  Company  v,  Fishbe. 

[126  Indiana,  19.] 
OOAPORATION    ACQniRING    THROUGH    FORECLOSXTBH  SaLB  PrOFEKTT  Or  AK* 

OTHKB  Corporation  not  Liable  for  Genbral  Debts  o»  Latter.  — 
A  corporation  which  succeeds  to  the  property  and  rights  of  another  cor- 
poration, through  the  medinm  of  a  sale  upon  a  decree  of  foreclosure,  is 
not  responsible  for  the  general  debts  of  the  corporation  whose  property 
and  franchises  it  acquires. 

Obligation  of  Corporation  to  Perform  Agreement  of  its  Orantob 
not  Mere  General  Debt  of  Latter  when.  — Where  a  corporation 
has,  in  a  deed  conveying  to  it  a  right  of  way  for  a  railroad,  agreed  to 
build  a  fence,  the  right  of  the  grantor  to  have  this  agreement  performed 
by  another  corporation,  which,  under  a  sale  upon  a  decree  of  foreclosure, 
succeeds  to  the  rights  of  the  old  corporation,  is  not  a  mere  general  debt 
of  the  old  corporation,  but  is  a  right  blended  with  the  right  of  the  new 
corporation  to  use  and  occupy  the  land  with  its  track.  The  liability  of 
the  new  corporation  does  not  rest  upon  the  claim  against  the  old  cor* 
poration,  but  upon  the  duty  which  arises  out  of  its  own  occupancy  of  the 
land,  and  it  cannot  be  permitted  to  enjoy  the  easement,  and  yet  refuse 
to  perform  the  agreement  which  created  and  conferred  the  easement. 

Grantee  of  Original  Covenantor  Bound  to  Perform  Latter's  Agree- 
UBNTS  when.  —  When  a  deed  which  creates  a  right  discloses  a  cove- 
nant which  burdens  the  right,  a  subsequent  grantee  of  the  original 
covenantor,  in  accepting  such  deed  and  asserting  a  claim  to  the  priv- 
ileges conferred  by  it,  becomes  bound  to  perform  the  agreement.  And 
when,  in  addition  to  the  covenant  in  the  deed,  the  facts  open  to  observa- 
tion show  that  the  covenant  has  not  been  kept,  such  grantee  cannot 
justly  claim  the  rights  of  a  purchaser  without  notice. 

CoTBNANT  Running  with  Land,  What  is.  —  An  agreement  in  a  deed 
eonveying  a  right  of  way  for  a  railroad,  to  fence  the  same,  is  a  covenant 
Fanning  with  the  land  and  essentially  inhering  in  it,  and  such  covenant 
binds  the  grantee  of  the  original  covenantor,  and  inures  to  the  benefit  of 
the  owner  of  the  lervient  estate  in  which  the  easement  with  its  encum- 
brance inheres. 
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Deed  Poti.,  Acceptaxcb  ot,  Effect  of.  —  The  acceptance  of  a  deed  poll 
by  the  grantee  makes  it  the  mutual  written  contract  of  the  parties,  and 
therefore  the  statute  of  limitations  respecting  verbal  contracts  does  nol 
apply  thereto. 

Action  or  Covenant  Lies  against  Obanteb  or  Dkbd  Polu 

The  opinion  states  the  case. 

H.  and  W.  R.  Crawford^  and  M,  A.  Chipman^  for  the  appel* 

lant. 

R.  R.  Stephenson  and  W.  R.  Fertig,  for  the  appellee. 

Elliott,  J.  In  May,  1873,  the  then  owners  of  the  land  de- 
scribed in  the  appellee's  complaint  conveyed  to  the  Anderson, 
Lebanon,  and  St.  Louis  Railway  Company  a  right  of  way. 
In  consideration  of  the  grant  of  the'right  of  way,  the  company, 
by  an  agreement  incorporated  in  the  deed,  promised  to  con- 
struct a  board  fence  five  boards  in  height  on  each  side  of  the 
railroad  as  soon  as  it  should  be  completed.  The  deed  con- 
veying the  right  of  way  was  signed  by  the  grantors,  but  not 
by  the  grantee.  The  railroad  was  completed  in  1876,  and  the 
action  was  brought  in  1886.  In  1875  the  company  mortgaged 
all  of  its  property  and  rights,  and  in  1883  the  mortgage  was 
foreclosed  by  a  decree  of  the  circuit  court  of  the  United  States, 
A  sale  of  all  the  property  and  franchises  of  the  company  was 
made  upon  the  decree  of  foreclosure,  and  the  Midland  Rail- 
way Company  purchased  all  of  the  rights  of  the  mortgagor. 
Under  the  title  thus  acquired,  the  Midland  company  entered 
into  possession,  and  began  to  operate  the  road  purchased  by  it 
as  soon  as  it  acquired  title.  No  fence  has  been  erected,  as 
provided  in  the  deed  granting  the  right  of  way.  Fisher  be- 
came the  owner  of  the  land  in  August,  1884. 

The  contention  of  appellant's  counsel  is,  that  their  client 
did  not  become  liable  for  the  general  debts  of  its  predeces- 
sor, and  that  the  debt  which  the  appellee  seeks  to  enforce  Is 
a  general  debt.  We  agree  with  counsel  that  the  rule  is,  that 
a  corporation  which  succeeds  to  the  property  and  rights  of 
another  corporation,  through  the  medium  of  a  sale  upon  a  de- 
cree of  foreclosure,  is  not  responsible  for  the  general  debts 
of  the  corporation  whose  property  and  franchises  it  acquires: 
Lake  Erie  etc.  R'y  Co.  v.  Griffin^  92  Ind.  487;  Hoard  v.  Chesa- 
peake etc.  Wy  Co.,  123  U.  S.  222;  Oilman  v.  Sheboygan  etc.  R.  R. 
Co.,  37  Wis.  317. 

But  we  cannot  agree  that  the  assumption  that  this  claim 
of  the  appellee  is  a  mere  general  debt  is  valid,  for  we  regard 
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the  performance  of  the  agreement  to  build  a  fence  as  a  con- 
dition of  the  right  to  enjoy  the  easement  granted  by  the  own- 
ers of  the  land.  The  right  which  the  appellee  seeks  to  enforce 
is  more  than  a  general  claim  for  money,  for  it  is  a  right  blended 
with  that  of  the  appellant  to  use  and  occupy  the  land  with  its 
track.  The  appellant's  liability  does  not  rest  upon  the  claim 
against  the  old  company,  but  upon  the  duty  which  arises  out 
of  the  occupancy  of  the  land.  It  cannot,  in  equity,  be  per- 
mitted to  enjoy  the  easement,  and  yet  refuse  to  perform  the 
agreement  which  created  and  conferred  the  easement.  We 
think  the  principle  declared  in  Lake  Erie  etc.  Ry  Co.  v.  Griffin, 
92  Ind.  487,  Bloomfield  R.  R.  Co.  v.  Van  Slike,  107  Ind.  480, 
Lake  Erie  etc.  R'y  Co.  v.  Griffin,  107  Ind.  464,  Bloomfield  R.  R. 
Co.  V.  Grace,  112  Ind.  128,  Indiana  etc.  R'y  Co.  v.  Allen,  113 
Ind.  308,  3  Am.  St.  Rep.  650,  and  Donald  v.  St.  Louis  etc, 
R.  R.  Co.,  52  Iowa,  411,  governs  this  phase  of  the  case. 

The  appellant  is  in  the  possession  of  the  right  of  way  as 
the  grantee  of  the  original  contractor,  and  it  must  take  the 
benefit  it  enjoys,  subject  to  the  burden  annexed  to  it  by  the 
contract  which  gave  existence  to  that  benefit.  It  cannot  en- 
joy the  benefit  and  escape  the  burden,  for  the  burden  and  the 
benefit  are  so  interlaced  as  to  be  inseparable.  The  right  to 
the  benefit  is  so  blended  with  the  burden,  that  equity  and 
justice  forbid  a  severance. 

One  who  takes  a  privilege  in  land  to  which  a  burden  is  an- 
nexed has  no  right  to  assert  a  claim  to  the  privilege,  and  deny 
responsibility  for  the  burden.  A  party  who  acquires  such  a 
privilege  acquires  it  subject  to  the  conditions  and  burdens 
bound  up  with  it,  and  must,  if  he  asserts  a  right  to  the  privi- 
lege, bear  the  burden  which  the  contract  creating  the  privilege 
brought  into  existence.  The  one  he  cannot  have  at  the  ex- 
pense of  the  other.  In  Louisville  etc.  R'y  Co.  v.  Power,  119 
Ind.  269,  we  said  of  a  railroad  company:  "Holding  the  land 
under  the  deed,  as  it  did,  it  was  bound  to  perform  its  con- 
tract. To  permit  it  to  retain  the  land  and  repudiate  the  deed 
would  be  against  equity  and  good  conscience." 

In  this  instance  the  covenant  written  in  the  deed  was  an 
essential  part  of  it,  and  the  agreement  to  construct  the  fence 
was  part  of  the  consideration  for  the  land.  The  case  is  near 
akin  to  that  of  a  suit  to  enforce  a  vendor's  lien;  for  here  the 
deed  upon  its  face  exhibited  the  contract,  and  the  facts  open 
to  observation  showed  that  the  covenant  had  not  been  kept. 
The  facts  open  to  observation  did  more  than  put  the  appel- 


192  Midland  Railway  Co.  v.  Fisher.        [Indiana, 

lant  upon  inquiry;  but  had  they  done  no  more  than  put  it 
upon  inquiry,  it  could  not  justly  claim  the  rights  of  a  pur- 
chaser without  notice.  It  must  be  held  that  the  covenant 
in  the  deed  through  which  the  appellant  claims,  and  the  facts 
open  to  observation,  imparted  notice  of  the  covenant,  and 
notice  also  of  its  non-performance. 

The  covenant  is,  as  we  have  indicated,  an  integral  part  of 
the  deed,  upon  which  rest  the  rights  of  the  appellant.  The 
deed  which  creates  the  asserted  right  discloses  the  covenant 
which  burdens  the  right.  In  accepting  the  right  under  such  a 
deed,  and  asserting  a  claim  to  the  privileges  conferred  by  it, 
subsequent  grantees  of  the  original  covenantor  became  bound 
to  perform  the  agreement.  The  covenant  passed  with  the 
land.  The  easement  which  burdened  the  fee  was  an  encum- 
brance, and  the  party  that  took  the  land  took  it  subject  to  the 
encumbrance;  but  in  taking  subject  to  the  encumbrance  of 
the  easement,  that  party  acquired  the  benefit  interwoven 
with  the  encumbrance.  Both  the  burden  and  the  benefit, 
the  easement  and  the  covenant,  essentially  inhere  in  the 
land.  One  burdens  the  estate,  the  other  benefits  it.  The 
party  who  acquires  the  estate  necessarily  acquires  it  with  both 
the  burden  and  the  benefit.  He  must  submit  to  the  one,  but 
he  has  a  right  to  the  other.  In  Hazlett  v.  Sinclair,  76  Ind.  488, 
40  Am.  Rep.  254,  the  question  was  examined  with  care,  the 
authorities  collected,  and  the  judgment  of  the  court  was,  that 
a  covenant  very  similar  to  the  one  under  consideration  was  a 
real  covenant  running  with  the  land.  In  the  case  referred  to 
the  court  quoted  with  approval  from  the  case  of  Savage  v. 
Mason,  3  Cush.  500,  the  following  statement  of  the  law:  "The 
liability  to  perform  and  the  right  to  take  advantage  of  this 
covenant  both  pass  to  the  heir  or  assignee  of  the  land  to 
which  the  covenant  is  attached.  This  covenant  can  by  no 
means  be  considered  as  merely  personal,  or  collateral,  and  de- 
tached from  the  land." 

In  Hazlett  v.  Sinclair,  76  Ind.  488,  40  Am.  Rep.  254,  the  case 
of  Block  V.  Isham,  28  Ind.  37,  92  Am.  Dec.  287,  was  shown  not 
to  rule  such  a  case  as  this. 

The  question  in  Junction  R.  R.  Co.  v.  Bayers,  28  Ind.  318, 
must,  for  many  reasons,  be  regarded  as  radically  different  from 
that  here  presented ;  but  it  is  enough  to  say  that  in  that  case 
the  burden  was  not  annexed  to  the  easement  conveyed,  but 
was  created  by  an  independent  agreement.  The  question  re- 
ceived careful  attention  in  the  case  of  Conduitt  v.  Ross,  102 


June,  1890.]     Midland  Railway  Co.  v.  Fishkb.  193 

Ind.  166;  and  the  rule  there  declared  is  substantially  the  same 
as  that  laid  down  in  the  case  of  Hazlett  v.  Sinclair^  76  Ind. 
488;  40  Am.  Rep.  254. 

In  Bronson  v.  Coffin,  108  Mass.  175,  11  Am.  Rep.  335,  the 
authorities  are  reviewed  at  great  length,  and  a  covenant  such 
as  that  here  under  consideration  was  held  to  run  with  the 
land;  so  that  the  earlier  cases  in  that  court,  conceding  them 
to  be  in  point,  are  not  of  controlling  force. 

The  very  fully  considered  and  strongly  reasoned  case  of 
Surhank  v.  PilUhury,  48  N.  H.  475,  97  Am.  Dec.  633,  adjudges 
that  a  covenant  to  build  a  fence  around  a  granted  estate  will 
create  an  encumbrance  on  the  land,  and  this  doctrine  har- 
monizes with  that  of  the  cases  to  which  we  have  referred.  If 
it  be  true,  and  it  is  true,  that  the  agreement  constitutes  a  real 
covenant  against  encumbrances,  then  it  must  be  true  that  it 
runs  with  the  land.  It  is  a  covenant  inhering  in  the  granted 
casement  of  a  right  of  way,  and  as  such  runs  with  that  estate. 
Applying  this  doctrine  to  the  case  before  us,  it  clearly  re- 
sults that  the  estate  in  the  land  which  the  appellant's  grantor 
took  —  the  easement  of  a  right  of  way  —  was  burdened  with 
the  encumbrance  created  by  the  covenant  to  fence  the  granted 
property.  The  ultimate  conclusion  therefore  is,  that  the 
covenant  to  fence  binds  the  appellant,  and  inures  to  the  owner 
of  the  servient  estate  in  which  the  easement  with  its  encum- 
brance inheres. 

In  addition  to  the  cases  we  have  here  cited,  and  those  col- 
lected in  Hazlett  v.  Sinclair,  76  Ind.  488,  40  Am.  Rep.  254, 
may  be  cited  the  following:  Huston  v.  Cincinnati  etc.  R.  R. 
Co.,  21  Ohio  St.  235;  Atlantic  Dock  Co.  v.  Leavitt,  50  Barb.  135; 
Duffy  V.  New  York  etc.  R.  R.  Co.,  2  Hilt.  496;  Wooliscroft  v. 
Norton,  15  Wis.  198;  Carr  v.  Lowry,  27  Pa.  St.  257. 

The  authorities  are  well  agreed  upon  the  proposition  that 
a  deed  poll,  when  accepted  by  the  grantee,  becomes  the  mu- 
tual contract  of  the  parties:  Newell  v.  Hill,  2  Met.  180;  Good' 
win  v.  Gilbert,  9  Mass.  510;  Huff  v.  Nickerson,  27  Me.  106; 
Tripe  v.  Marcy,  39  N.  H.  439;  Stevens  v.  Morse,  47  N.  H.  532; 
Burhank  v.  Pillsbury,  48  N.  H.  475;  97  Am.  Dec.  633;  Atlantic 
Dock  Co.  V.  Leavitt,  50  Barb.  135.  The  appellant's  grantor, 
by  accepting  the  deed,  made  its  covenants  binding  upon  it, 
and  acquired  the  estate  encumbered  and  burdened  by  the 
agreement;  and  the  appellant,  as  the  deed  is  in  his  chain  of 
title,  took  the  grantee's  easement  with  its  burden  and  its  en- 
cumbrance: Tripe  v.  Marcy,  39  N.  H.  439;  Stevens  v.  Morse^ 
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47  N.  H.  532j  BurhanJc  v.  Pillshury,  48  N.  H.  475;  97  Am. 
Dec.  633. 

The  promise  of  the  appellant's  grantor  is  not  a  verbal  one, 
and  the  case  is  not  governed  by  the  provision  of  the  statute  of 
limitations  respecting  verbal  contracts.  The  acceptance  of 
the  deed  by  the  grantee  named  in  it  made  it  a  written  con- 
tract, and  the  obligations  created  by  the  deed  are  therefore 
express,  and  are  evidenced  by  a  writing.  The  adjudged  cases 
very  fully  and  satisfactorily  sustain  this  doctrine.  In  one 
case  it  was  said:  "  Nor  is  it  material  that  this  contract  is  not 
Bigned  by  the  grantee.  The  acceptance  of  the  deed  makes  it 
a  contract  in  writing  binding  upon  the  grantee,  just  as  the  ac- 
ceptance by  a  lessee  of  a  lease  in  writing  signed  by  only  the 
lessor  makes  it  a  written  contract  binding  upon  such  lessee; 
and  suit  can  be  instituted  upon  it,  and  the  same  rights  main- 
tained, as  though  it  were  also  signed  by  the  grantee"; 
Schmucker  v.  Sibert,  18  Kan.  104;  26  Am.  Rep.  765.  The 
rule  thus  stated  is  sanctioned  by  many  other  cases:  Ricard  v. 
Sanderson^  41  N.  Y.  179;  Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y, 
35;  13  Am.  Rep.  556;  Rogers  v.  Eagle  Fire  Co.,  9  Wend.  618; 
Spaulding  v.  Hallenbeck,  35  N.  Y.  204;  Newell  v.  Hill,  2  Met. 
180;  Goodwin  v.  Gilbert,  9  Mass.  510;  Huff  v.  Nickerson,  27 
Me.  106;  Burbank  v.  Pillsbury,  48  N.  H.  475;  97  Am.  Deo. 
633. 

The  doctrine  is  a  very  ancient  one.  In  Sheppard's  Touch- 
stone, 177,  it  is  said:  "  If  feofifment  or  lease  be  made  to  two, 
....  and  there  are  divers  covenants  in  the  deed  to  be  per- 
formed on  the  part  of  the  feoflFees  or  lessees,  and  one  of  them 
doth  not  seal,  ....  and  he  that  doth  not  seal  doth,  notwith- 
standing, accept  of  the  estate,  and  occupy  the  lands  conveyed 
or  demised,  —  in  these  cases,  as  touching  all  inherent  cove- 
nants, ....  they  are  bound  by  these  covenants  as  much  as 
if  they  do  seal  the  deed." 

Some  of  the  authorities  deny  that  the  technical  action  of 
covenant  will  lie  against  the  grantee  of  a  deed  poll;  but  an 
English  author  who  favors  the  technical  rule  concedes  that 
the  weight  of  the  English  decisions  is  the  other  way,  saying: 
"  Perhaps,  however,  the  doctrine  has  been  ton  long  sanctioned 
to  be  now  reversed.  At  all  events,  it  is  an  introduction  of  an 
equitable  principle  into  a  court  of  law,  the  acceptance  of  a 
deed  being  considered  equivalent  to  an  actual  execution  by 
the  lessee":  Piatt  on  Covenants,  18.  The  equitable  rule  has 
much  to  commend  it,  while  the  technical  rule  is  the  product 
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of  the  slavish  adherence  to  forms  wliich  did  bo  much  to  de- 
form the  common  law,  and  is  without  any  merit  entitling  it 
to  favor. 

But  we  need  not  discuss  this  question  at  length,  for  it  has 
been  discussed  again  and  again,  and  the  better  reasoned  cases 
support  the  equitable  doctrine:  Finley  v.  Simpson,  22  N.  J.  L. 
311;  53  Am.  Dec.  252;  Harrison  v.  Vreeland,  38  N.  J.  L.  366; 
Sparkvian  v.  Grove,  44  N.  J.  L.  252;  Maynard  v.  Moore,  76 
N.  C.  158;  Bowen  v.  Beck,  94  N.  Y.  86;  46  Am.  Rep.  124;  At- 
lantic Dock  Co.  V.  Leavitt,  54  N.  Y.  35;  13  Am.  Rep.  556; 
Maine  v.  Cumston,  98  Mass.  317;  Martin  v.  Drinan,  128  Mass. 
515. 

Corporations  —  Judicial  Salk.  —  A  purchaser  acqnirfng  the  property 
and  franchise  of  a  corporation  through  a  sale  under  execution  takes  them 
freed  from  all  liability  for  former  indebtedness,  and  from  all  mere  personal 
obligations  assumed  by  the  former  owner:  Qui/ etc  R'y  Co.  t.  Newell,  73 
Tex.  334;  15  Am.  St.  Rep.  788.  But  the  duties  imposed  by  the  charter  of  a 
corporation  rest  upon  it  in  the  bands  of  whomsover  may  become  the  owner 
of  its  property  and  franchise,  and  all  subsequent  purchasers  are  bound  by 
covenants  running  with  the  property  purchased:  Qui/ etc  R'y  Go.  t.  NetoeU, 
73  Tex.  334;  15  Am.  St.  Rep.  788. 

CovBNANTS  RaNNiNO  WITH  THE  Land.  —  As  to  what  are  covenants  ran- 
ning  with  the  land,  binding  upon  the  grantee  in  a  conveyance  thereof,  see 
Fresno  Canal  Co.  v.  RovkU,  80  CaL  114;  13  Am.  St.  Rep,  112,  and  note; 
Morse  V.  Oamer,  1  Strob.  514;  47  Am.  Dec.  565,  and  note  569,  570;  Gilmer 
r.  Mobile  etc  R'y  Co.,  79  Ala.  569;  58  Am.  Rep.  623,  and  foot-note;  Ou^fetc 
R'y  Co.  V.  Smith,  72  Tex.  122;  Kettle  River  R'y  Co.  ▼.  Eastern  Ky  Co.,  41 
Minn.  461;  Wetmore  v.  Bruce,  118  N.  Y.  320, 

Deed  Poll,  Acceptance  of,  by  Grantee,  Effect  of.  —  The  acceptance 
of  a  deed  poll  by  the  grantee  therein,  who  has  the  legal  capacity  to  contract, 
makes  the  contract  binding  upon  him:  Burhank  v.  PilUbury,  48  N.  H.  475 j 
97  Am.  Deo.  633;  Bronson  v.  Coffin,  108  Mass,  176;  11  Am.  Rep.  336.  Com- 
pare note  to  Cli/lon  y.  Jackson  Iron  Co.,  16  Am.  St.  Rep.  622,  as  to  the  effed 
of  the  graatee'i  acceptance  of  a  conveyance. 
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SuPEBMB    Council    op   the    Order    op    Chosen 
Friends  v.  Forsinqer. 

[125  Indiana,  62.] 

Cbbtitioats  of  Membership  o»  Mutual  Benefit  Society  is  Contract 
OV  Insurancs.  —  The  certificate  of  membership  issued  to  a  member  of 
a  mutual  benefit  society  is  a  contract  of  insurance,  and  his  right  to  re< 
cover  upon  it  does  not  depend  upon  the  action  of  the  officers  of  the 
society,  for  if  he  has  performed  his  part  of  the  contract  and  is  totally 
disabled  by  disease  or  accident,  he  has  a  complete  cause  of  action.  A 
refusal  by  the  officers  of  the  society  to  allow  the  claim  will  not  defeat  a 
recovery. 

Abbitrart  Rejection  or  Claimant's  Proofs  bt  Officers  or  Mutual 
Benefit  Society  Ineffectual.  —  While  a  member  of  a  mutual  benefit 
society  is  bound  to  comply  with  the  requirements  of  the  valid  by-laws  of 
the  association,  the  officers  cannot  defeat  his  claim  by  arbitrarily  rejecting 
his  proofs  as  unsatisfactory,  or  by  wrongfully  declaring  that  he  had  not 
done  what  his  contract  and  tlie  by-laws  of  the  association  required  of  him. 

Complaint  against  Mutual  Benefit  Society  on  Certificate,  when 
^Sufficient.  —  In  an  action  upon  a  certificate  of  membership  of  a  mutual 
benefit  insurance  society,  it  is  sufficient  for  the  plaintiff  in  his  complaint 
to  allege  the  contract  with  the  corporation,  performance  of  the  condi- 
tions on  his  part,  that  he  has  been  totally  disabled,  and  that  he  has  made 
proper  proof  of  his  disability.  He  is  not  bound  to  allege  that  his  proofs 
are  such  as  satisfied  the  corporate  officers. 

Parties  cannot  Oust  Courts  op  Jurisdiction  when.  —  It  is  not  compe- 
tent for  parties  to  a  contract,  in  advance  of  any  dispute,  to  oust  the 
jurisdiction  of  the  courts  by  providing  that  the  decision  of  persons 
named  in  the  contract  shall  be  final  and  conclusive.  And  therefore  a 
provision  in  the  by-laws  of  a  mutual  benefit  insurance  society  that  the 
decision  of  its  officers  on  a  member's  claim  for  benefits  shall  be  final  and 
conclusive  is  ineffective,  and  cannot  bar  an  action  to  recover  such 
benefits. 

Mutual  Benefit  Society  may  provide  for  Presentation  of  Claims  to 
ITS  Officers.  —  It  is  competent  for  a  mutual  benefit  society  to  provide 
for  the  presentation  of  claims  to  officers  designated  in  its  by-laws,  and 
it  may  also  prescribe  a  mode  of  procedure,  provided  such  mode  is  not 
such  as  to  deprive  parties  of  property  rights. 

By-law  of  Benefit  Society  Requiring  Appeal  to  Governing  Body 
Valid.  —  A  by-law  of  a  mutual  benefit  society  requiring  the  preseuta* 
tion  of  claims  for  benefits  to  be  made  to  its  subordinate  officers,  and  re- 
quiring, in  case  of  a  decision  by  them  adverse  to  the  claimant,  an  appeal 
to  the  governing  body  of  the  society,  is  reasonable  and  valid,  notwith- 
standing an  attempt  to  make  the  decision  conclusive  is  abortive.  The 
provision  attempting  to  make  the  decision  of  the  governing  body  final 
and  conclusive  is  so  distinct  and  different  from  the  provisions  concern- 
ing appeals  that  its  invalidity  does  not  destroy  their  force. 

Failure  to  Appeal  to  Governing  Body  of  Benefit  Society  Abates 
Action.  —  In  an  action  by  a  certificate-holder  against  a  mutual  benefit 
society  whose  by-laws  require  an  appeal  to  the  governing  body,  an 
answer,  alleging  the  failure  of  the  plaintiff  to  make  such  appeal  befors 
bringing  the  action,  is  good  as  a  plea  in  abatement. 
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Action  on  a  certificate  of  a  mutual  benefit  society.  The 
opinion  states  the  case. 

F.  M.  and  J.  A.  Finch,  for  the  appellant. 

O.  Carter  and  J.  N.  Binford,  for  the  appellee. 

Elliott,  J.  The  appellee's  complaint  is  founded  upon  a 
certificate  of  membership  issued  to  him  by  the  appellant 
The  by-laws  of  the  corporation  contain,  among  others,  this 
provision:  — 

**  Should  a  member  become  totally  and  permanently  dis- 
abled from  following  his  or  her  usual  or  other  vocation,  by 
reason  of  disease  or  accident,  such  member,  upon  the  receipt 
and  approval  of  satisfactory  proofs,  as  hereinafter  provided, 
shall  be  entitled  to  a  benefit  not  exceeding  one  half  of  the 
relief-fund  certificate  held  by  him  or  her." 

The  certificate  issued  to  the  appellee  is  a  contract  of  insur- 
ance,  and  his  right  to  recover  upon  it  does  not  depend  upon 
the  action  of  the  oflBcers  of  the  society;  for  if  he  has  per- 
formed his  part  of  the  contract,  and  is  totally  disabled  by 
disease  or  accident,  he  has  a  complete  cause  of  action.  A 
refusal  by  the  oflScers  of  the  society  to  allow  the  claim  will 
not  defeat  a  recovery.  The  appellee  was,  of  course,  bound  to 
comply  with  the  terms  of  his  contract,  and  with  the  lawful 
by-laws  of  the  society.  The  valid  provisions  of  the  by-laws 
do,  indeed,  form  part  of  his  contract,  and  are  of  controlling 
force:  Supreme  Lodge  etc.  v.  Knight,  117  Ind.  489  (496);  Pfister 
V.  Gerwig,  122  Ind.  567.  But  while  it  was  necessary  for  the 
appellee  to  comply  with  the  requirements  of  the  valid  by-laws 
of  the  association,  it  was  not  in  the  power  of  the  oflficers  to 
defeat  his  claim  by  arbitrarily  rejecting  his  proofs  as  unsatis- 
factory, or  by  wrongfully  declaring  that  he  had  not  done  what 
his  contract  and  the  by-laws  of  the  association  required  of 
him.  It  was  not  necessary,  therefore,  for  the  appellee  to  do 
more  than  appropriately  show,  by  his  complaint,  the  contract 
with  the  corporation,  performance  of  the  conditions  on  his 
part,  that  he  was  totally  disabled,  and  that  he  had  made 
proper  proof  of  his  disability.  He  was  not  bound  to  go  fur- 
ther, and  allege  that  his  proofs  were  such  as  satisfied  the  cor- 
porate officers.  It  was  enough  for  him  to  show  that  they 
were  such  as  his  contract  and  the  law  of  the  land  require. 
He  was  not  bound  to  anticipate  and  avoid  defenses;  it  waa 
sufficient  for  him  to  make  a  prima  facie  case. 
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The  appellant,  by  way  of  answer  in  abatement,  sets  forth 
the  following  by-law:  — 

*'  Section  6.  On  receipt  of  the  proper  notice  of  disease  or 
accident  disability,  under  section  4  of  this  article,  the  supreme 
councilor  shall  proceed  to  investigate  the  same.  If  at  any 
time  he  deems  the  facts  to  warrant  it,  he  may  appoint  one 
or  more  physicians,  whose  duty  it  shall  be  to  make  a  careful 
examination  of  the  member's  condition,  and  report  as  to  the 
character  and  permanence  of  the  disability.  If  such  report 
shows  a  disability  of  an  unquestionably  total  and  permanently 
disabling  character,  the  supreme  councilor,  supreme  recorder, 
and  supreme  medical  director  may  approve  the  same,  and 
order  the  benefit  paid.  If,  however,  in  the  opinion  of  said  offi- 
cers, there  is  any  doubt  concerning  the  permanence  of  the 
disability,  they  shall  postpone  the  matter  for  any  period  they 
may  determine  upon,  not  exceeding  one  year,  and  shall  then 
order  a  new  examination,  either  by  the  same  or  other  physi- 
cians. If  the  result  of  the  second  examination  be  also  uncer- 
tain, said  officers  may,  in  like  manner,  provide  for  a  third, 
upon  the  result  of  which  they  shall  either  pay,  or  refuse  to 
pay,  the  benefit  claimed.  This  decision  shall  be  final  and 
conclusive  upon  the  parties  affected  thereby,  unless  reversed 
upon  appeal  by  the  supreme  council  in  regular  session.  Any 
claimant  feeling  aggrieved  may  take  such  an  appeal  by  serv- 
ing notice  thereof  upon  the  supreme  recorder  within  thirty 
days  after  receipt  of  notice  by  the  claimant  of  the  decision,  by 
the  claimant,  his  or  her  personal  representatives.  The  su- 
preme council  shall  accord  the  appellant  a  hearing  at  its  next 
regular  session,  and  dispose  of  the  matter." 

The  answer  sets  out  other  provisions  concerning  appeals 
and  regulating  the  mode  of  procedure.  Both  the  complaint 
and  the  answer  show  that  the  claim  was  presented  to  the  offi- 
cers named  in  the  by-laws;  that  action  upon  it  was  postponed, 
as  the  by-laws  provide;  and  that  it  was  finally  rejected.  The 
trial  court  held  the  answer  bad,  and  that  ruling  is  questioned 
by  the  assignment  of  errors. 

Our  decisions  declare  that  it  is  not  competent  for  parties, 
in  advance  of  any  dispute  to  oust  the  jurisdiction  of  the 
courts  by  providing  that  the  decision  of  persons  named  in  the 
contract  shall  be  final  and  conclusive:  Louisville  etc.  Ry  Co. 
V.  Donnegan,  111  Ind.  179;  Supreme  Council  etc.  v.  Garrigus^ 
104  Ind.  133;  54  Am.  Rep.  298;  Bauer  v.  Samson  Lodge  etc.y 
102  lud.  262;  Kistler  v.  Indianapolis  etc.  R.  R.  Co.,  88  Ind.  460. 
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There  is  some  diversity  of  opinion  upon  this  question,  but 
the  weight  of  authority  sustains  the  doctrine  declared  by  our 
own  decisions.  An  author  who  has  given  the  question  full 
consideration  says:  "  It  i^  a  settled  principle  of  law  that 
parties  cannot  by  contract  oust  the  courts  of  their  jurisdic- 
tion; and  agreements  to  refer  to  future  arbitration  will  not 
be  enforced  in  equity,  and  will  not  be  sustained  as  a  bar  to 
an  action  at  law  or  a  suit  in  equity  ":  Bacon  on  Benefit  Socie- 
ties, sec.  450.  This  principle  is  asserted  by  the  supreme 
court  of  the  United  States,  by  the  English  courts,  and  by 
other  tribunals:  Home  Ins.  Co.  v.  Morse,  20  Wall.  445;  Scott 
V.  Avery,  5  H.  L.  Cas.  811;  Thompson,  v.  Charnock,  8  Term  Rep. 
139;  Reed  v.  Washington  etc.  Ins.  Co.,  138  Mass.  572;  Stephenr 
son  V.  Piscataqua  F.  &  M.  Ins.  Co.,  54  Me.  55.  The  logical 
conclusion  from  this  long-settled  doctrine  is,  that  parties  can- 
not by  contract  provide  for  the  conclusive  settlement  of  ques- 
tions before  such  questions  arise,  by  designating  persons  to 
adjudicate  upon  them;  and  this  conclusion  has  often  been 
given  effect  in  cases  such  as  this  by  other  courts  as  well  as  by 
our  own:  Mentz  v.  Armenia  Fire  Ins.  Co.,  79  Pa.  St.  478;  21 
Am.  Rep.  80;  Lauman  v.  Young,  31  Pa.  St.  306;  Gray  v.  Wilr 
son,  4  Watts,  39;  Wood  v.  Humphrey,  114  Mass.  185;  Rowe  v. 
Williams,  97  Mass.  163;  Braunstien  v.  Accidental  etc.  Ins.  Co.j 
1  Best  &  S.  782. 

It  is  obvious  that  there  is  a  distinction  between  cases  where 
the  agreement  that  the  decision  of  designated  persons  shall  be 
conclusive  is .  made  after  a  dispute  has  actually  arisen,  and 
cases  where  it  is  made  prior  to  the  existence  of  any  contro- 
versy. One  reason  for  this  distinction  is,  that  parties  may  re- 
voke an  agreement  to  submit  to  arbitration  and  appeal  to 
the  courts  for  redress,  and  this  right  is  one  which  cannot  be 
abridged  by  an  agreement  made  before  either  party  can  know 
what  the  nature  of  the  controversy  will  be.  The  rule  which 
we  approve  commends  itself  by  its  fairness  and  justice,  for 
there  is  nothing  unjust  in  declaring  that  parties  may  appeal 
to  the  courts  of  the  country  for  redress,  while  there  is  some- 
thing of  unfairness  in  a  provision  which  makes  the  decision 
of  interested  corporate  oflBcers  final,  and  excludes  resort  to  the 
judicial  tribunals  of  the  land.  The  rule  we  favor  is  both  ex- 
pedient and  just. 

As  the  provision  declaring  that  the  decision  of  the  oflficers 
named  shall  be  final  is  ineffective,  the  answer  would  not  be 
good  as  a  plea  in  bar;  but  if  good  at  all,  it  is  good  as  a  plea  in 
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abatement,  so  that  if  there  is  a  valid  defense  the  appellant 
rightly  pleaded  it  in  abatement.  The  question,  therefore,  is- 
this:  Does  the  failure  of  the  appellee  to  appeal  to  the  supreii.e 
council  constitute  matter  in  abatement,  and  preclude  him 
from  maintaining  this  action? 

It  is  competent  for  a  mutual  benefit  society  to  provide  for 
the  presentation  of  claims  to  officers  designated  in  its  by- 
laws. This  much  is  clear:  Harrington  v.  Workingmen^s 
Benevolent  Ass^n,  70  Ga.  340;  Anacosta  etc.  v.  Murhach,  13 
Md.  91;  71  Am.  Dec.  625.  If  it  has  this  right,  then  it  seems 
equally  clear  that  it  may  prescribe  a  mode  of  procedure^ 
provided  that  the  mode  of  procedure  prescribed  is  not  such 
as  to  deprive  parties  of  property  rights.  As  we  have,  in 
effect,  already  declared,  property  rights  cannot  be  destroyed 
by  what  some  of  the  courts  denominate  "  these  self-constituted 
judicatories  ":  Lamphere  v.  Grand  Lodge  etc.,  47  Mich.  429;. 
Cullen  V.  Duke  of  Queenshury,  1  Bro.  C.  C.  101;  Austin  v.  Sear-^ 
ing,  16  N.  Y.  112;  69  Am.  Dec.  665,  and  note.  But  requiring, 
claims  for  benefits  to  be  presented  to  the  officers  of  the  as- 
sociation is  not,  in  any  just  sense,  an  invasion  of  the  property 
rights  of  the  member,  nor  is  a  by-law  requiring  their  presen- 
tation unreasonable.  The  authorities  are  well  agreed  upon 
this  question:  Van  PoucJce  v.  Netherland  etc.  Society,  63  Mich. 
378;  Bauer  v.  Samson  Lodge,  102  Ind.  262;  Bacon  on  Benefit. 
Societies,  sec.  94.  It  is  not  unreasonable  to  provide  that  the^ 
member  claiming  benefits  shall  appeal  to  the  governing  body 
of  the  association.  The  member  voluntarily  enters  the  asso- 
ciation with  knowledge  of  its  by-laws,  and  agrees  to  be  bound 
by  such  as  are  not  in  violation  of  law,  and  certainly  no  prin- 
cipleof  lawis  violated  in  making  provision  for  the  submission 
of  claims  of  a  member  to  the  highest  body  of  the  association 
with  which  he  voluntarily  unites  himself.  It  is  but  just  to 
the  association  that  its  chief  officers  should  have  an  opportu- 
nity to  investigate  the  claim  asserted  by  the  member  before  it 
is  harassed  by  litigation;  and  indeed  the  provision  is  pre- 
sumptively for  the  benefit  of  the  member,  for  the  fair  inference- 
is  that  the  governing  officers  will  do  their  duty  and  allow  all 
rightful  claims.  At  all  events,  there  is  no  principle  of  law 
violated  by  a  by-law  requiring  an  appeal  to  the  governing, 
body.  By-laws  similar  to  that  under  consideration  have  often 
been  upheld.  There  is,  indeed,  no  contrariety  of  opinion  upon 
the  question.  We  have  no  doubt  that  a  by-law  requiring  the^ 
presentation  of  claims  to  subordinate  officers,  and  requiring,. 
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in  case  of  a  decision  adverse  to  the  claimant,  an  appeal  to 
the  governing  body  of  the  society,  is  reasonable  and  valid. 

The  by-laws  of  the  appellant  do  require  an  appeal  to  the 
governing  body,  and  in  so  far  as  this  requirement  is  concerned 
they  are  effective,  although  the  attempt  to  make  the  decision 
of  the  subordinate  officers  conclusive  is  abortive. 

The  provision  which  assumes  to  make  the  decision  of  the 
Buprerae  councilor,  supreme  recorder,  and  supreme  medical 
examiner  final  and  conclusive  is  so  distinct  and  different  from 
the  provisions  concerning  appeals  that  its  invalidity  does  not 
destroy  their  force.  It  is  well  settled  that  part  of  a  by-law 
may  be  valid  although  other  parts  may  be  void. 

The  language  of  the  by-law  is  plain  and  explicit  upon  the 
subject  of  appeals  to  the  supreme  council.  It  is  not,  as  coun- 
sel for  appellee  argue,  a  mere  privilege  that  is  conferred  upon 
claimants  by  the  provisions  concerning  appeals,  but,  on  the 
contrary,  a  duty  is  imposed  upon  them.  The  provision  is,  that 
the  decision  of  the  officers  named  shall  be  final,  unless  reversed 
on  appeal  by  the  supreme  council,  and  this,  of  itself,  implies 
that  the  claimant  must  appeal  to  that  body.  But  there  are 
other  provisions  which  make  it  quite  clear  that  the  claimant 
must  appeal  or  accept  the  decision  of  the  officers  designated 
as  a  conclusive  adjudication  upon  the  merits  of  his  claim. 
The  clear  implication  from  all  the  provisions  of  the  by-laws  is, 
that  the  member  must,  at  least,  exhaust  the  remedies  provided 
by  the  contract  before  seeking  aid  from  the  courts,  or  show 
some  excuse  for  his  failure  to  do  so.  We  do  not  doubt  that  if 
the  officers  of  the  society  should  refuse  an  appeal,  or  do  any 
act  hindering  or  delaying  an  appeal,  the  member  might  at  once 
invoke  the  assistance  of  the  courts:  Supreme  Sitting  etc.  v. 
Stein,  120  Ind.  270.  But  it  cannot  be  presumed,  in  the  absence 
of  averments  to  the  contrary,  that  the  officers  have  been  guilty 
of  a  breach  of  duty,  so  that  it  is  incumbent  upon  a  party  who 
relies  upon  the  wrong  of  the  corporate  officers  to  show  by 
affirmative  allegations  their  wrongful  conduct. 

The  authorities,  as  we  have  said,  are  agreed  upon  the  prop- 
osition that  mutual  benefit  societies  may  require  an  appeal  to 
the  governing  body  as  a  condition  precedent  to  a  right  of  action, 
BO  that  upon  that  question  there  can  be  no  doubt;  indeed,  the 
only  doubt  is,  whether  they  may  not  go  further,  and  make  the 
decisions  of  the  officers  designated  in  the  contracts  with  their 
members  final  and  conclusive.  In  this  instance  the  by-laws 
provide  that  the  decision  of  the  subordinate  officers  designated 
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shall  be  final,  unless  reversed  on  appeal  by  the  supreme  coun- 
cil, 80  that  the  only  infirmity  is  that  created  by  the  attempt 
to  substitute  tribunals  chosen  by  the  parties  themselves  for 
those  established  by  the  law  of  the  land.  It  was  competent  to 
provide  that  the  decision  of  the  ofiicers  should  be  sought,  and 
it  was  also  competent  to  provide  that  a  member  dissatisfied 
with  their  decision  should,  before  resorting  to  the  courts,  ap- 
peal to  the  governing  body  of  the  association,  although  it  was 
not  competent  to  make  the  decision  final  and  conclusive.  It 
is  well  settled  that  the  decisions  of  arbitrators,  engineers,  archi- 
tects, or  others  named  in  a  contract  as  persons  to  whom  con- 
troversies may  be  referred,  are  deemed  to  be  prima  facie  right, 
and  it  is  nothing  more  than  an  application  of  an  old  principle 
to  a  new  instance  to  hold  that  where  the  contract  of  a  member 
with  a  mutual  benefit  society  provides  that  designated  officers 
shall  pass  upon  the  validity  of  his  claim  their  decision  shall 
be  deemed  prima  facie  valid.  Even  if  the  decision  is  merely 
prima  facie  right,  the  only  mode  of  first  questioning  it  must, 
upon  principle  and  authority,  be  that  provided  by  the  contract. 
Until  the  claimant  has  done  what  his  contract  requires,  or  has 
shown  some  valid  excuse  for  not  doing  it,  he  cannot  have  any 
standing  in  court.  It  is  going  quite  as  far  as  authority  or  prin- 
ciple will  justify  to  hold  that  although  the  parties  have  con- 
tracted that  the  decision  of  designated  persons  shall  be  final, 
the  decision  can  only  be  deemed  prima  facie  correct,  and  we 
cannot  go  further,  and  hold  that  although  a  party  refuses  to 
appeal  to  the  governing  body  of  an  association  of  which  he  is 
a  member,  he  may,  notwithstanding  the  provisions  of  his  con- 
tract declaring  the  decision  of  such  offiers  final,  unless  appealed 
from,  bring  an  action  against  the  associatibn.  It  is  certainly 
imposing  no  hardship  upon  the  member  to  require  him  to  pur- 
sue the  mode  pointed  out  by  his  contract.  The  rule  we  declare 
is  indeed  favorable  to  him,  for  it  enables  him  to  appeal  to 
the  courts  after  he  has  exhausted  the  remedies  designated  in 
the  by-laws  notwithstanding  the  provisions  of  his  contract.  The 
member  who  asks  to  be  relieved  from  the  duty  of  appealing  to 
the  governing  body  in  such  a  case  as  this  asks  what  equity 
and  justice  deny. 
Judgment  reversed.  

Mutual  Benbfit  Societies.  —  For  a  general  discussion  of  the  law  appli< 
cable  to  mutual  benefit  societies,  see  extended  note  to  Bankers'  etc.  Ass'n  v, 
Stapp,  19  Am.  St.  Rep.  781-791;  Britton  y.  Supreme  Council,  46  N'.  J.  Eq. 
102;  19  Am.  St.  Rep.  376,  and  note;  Bheh  v.  VaOey  Mut.  Int.  Aaa'n,  52  Arlt 
201;  20  Am.  St  Rep.  166. 
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Phenix  Insueancb  Company  v.  Tomlinson. 

1125  Indiana,  &4.] 
Waiveb  01  Right  to  Declare  Forfeiture  of  Insurance  Policy  for 
Non-payment  of  Premium.  — The  right  to  declare  a  forfeiture  of  a  pol- 
icy of  insuraace  for  the  non-paymeut  of  premiums  may  be  waived,  and 
the  waiver  may  be  manifested  by  conduct  as  well  as  by  words. 

AOCEPTANCB    OF  PREMIUM   AFrER   LoSS    HAS    OCCURRED    IS   WaIVER    of    the 

right  to  declare  a  forfeiture  of  a  policy  of  insurance,  and  not  a  mere 
act  of  revivor,  and  confirms  the  contract  as  of  the  date  of  its  execution. 
Forfeitures  are  not  Favored  in  Law,  and  courts  will  not  put  such  a  con- 
struction upon  the  conduct  of  parties  as  will  practically  produce  the 
same  result  as  a  declaration  of  forfeiture,  if  they  can  reasonably  do  othor- 
wiso. 

Action  on  a  policy  of  insurance.    The  opinion  states  the 
case. 

A.  Gilchrist,  C.  A.  De  Bruler^  A.  C.  Ayres,  E.  A.  Browne  and 
L.  M.  Harvey,  for  the  appellant. 

/.  8.  DuncaUy  C.  W.  Smithj  and  J.  R.  Wihon,  for  the  appel- 
lees. 

Elliott,  J.  The  complaint  of  the  appellee  alleges  that 
the  appellant  issued  to  him  a  policy  of  insurance  covering 
a  period  of  five  years;  that  in  payment  of  the  premium  the 
appellee  gave  the  appellant  $9.73  in  money,  and  executed  a 
promissory  note  for  $16.39;  that  the  property  insured  was  de- 
stroyed by  fire  on  the  first  day  of  August,  1887;  that  imme- 
diately thereafter  he  gave  the  appellant  due  notice  of  the 
loss,  and  that  the  appellee  performed  all  of  the  conditions  of 
the  contract  on  his  part.  The  averment  of  performance  is, 
however,  qualified  by  specific  allegations,  which  read  thus: 
"And  the  plaintifl"  admits  it  to  be  true  that  when  said  pre- 
mium note, became  due  he  did  not  pay  the  same.  But  he 
would  further  show  that  after  the  maturity  of  the  note,  and 
prior  to  the  loss,  to  wit,  on  the  twenty-fifth  day  of  June,  1887, 
said  Phenix  Insurance  Company  recovered  judgment  against 
the  plaintifi"  on  said  premium  note,  for  the  full  amount  thereof, 
before  one  Ezra  Martin,  a  justice  of  the  peace  in  and  for 
Wayne  township,  Marion  County,  Indiana;  that  the  plaintiflF 

procured  execution  to  be  stayed,  by  one offering  himself 

as  replevin  bail,  who  was  accepted  as  such  by  said  justice  of 
the  peace;  that  said  replevin  bail  had  thus  been  tendered  and 
accepted  before  the  happening  of  said  loss;  that  thereafter, 
ou  the  expiration  of  the  stay  of  execution,  to  wit,  on  October 
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10,  1887,  the  said  judgment  was,  by  this  plaintiff,  fully  paid 
and  satisfied  to  said  justice  of  tlie  peace." 

The  policy  contains  the  following  provision:  "In  case  the 
assured  fails  to  pay  the  premium  note,  or  order,  at  the  time 
specified,  then  this  policy  shall  cease  to  be  in  force,  and  re- 
main null  and  void  during  the  time  said  note  or  order 
remains  unpaid  after  its  maturity,  and  no  legal  action  on 
the  part  of  this  company  to  enforce  payment  shall  be  con- 
strued as  reviving  the  policy.  The  payment  of  the  premium, 
however,  revives  the  policy,  and  makes  it  good  for  the  balance 
of  its  term." . 

The  contention  of  the  appellant  is,  that  the  complaint  is 
bad,  for  the  reason  that  it  is  not  shown  that  there  was  a 
performance  of  the  conditions  precedent  on  the  part  of  the 
plaintiff.  The  theory  of  the  appellant's  counsel  is,  that  the 
appellant  did  not,  by  resorting  to  legal  proceedings,  nor  by 
accepting  the  amount  of  the  judgment  rendered  on  the  note» 
waive  its  right  to  insist  that  the  appellee  lost  his  claim  to  the 
benefit  of  the  policy  during  the  time  the  premium  remained 
unpaid.  The  counsel  for  the  appellee  thus  outline  their 
theory:  "  Our  contention  is  not  at  all  that  the  taking  of  the 
judgment  on  the  premium  note,  and  the  entering  of  replevin 
bail,  were  equivalent  to  the  payment  of  the  note;  hence  we  do 
not  discuss  any  citations  to  that  point.  Our  theory  of  the 
case  is  this:  We  say  that  when  the  note  went  past  due,  the 
insurance  company  had  a  right  to  declare  such  policy  for- 
feited for  such  non-payment,  and  it  likewise  had  the  power  to 
waive  such  forfeiture,  and  consider  the  policy  in  force;  that 
this  waiver  may  be  by  conduct  as  well  as  by  words;  that 
there  are  certain  lines  of  action  or  coriduct  which  in  law 
clearly  work  a  waiver  of  any  such  forfeiture." 

It  is  established  law  that  the  right  to  declare  a  forfeiture  of 
a  policy  for  the  non-payment  of  premiums  may  be  waived, 
and  that  the  waiver  may  be  manifested  by  conduct  as  well  as 
by  words:  Sweetser  v.  Odd  Fellows*  etc.  Ass^n,  117  Ind.  97; 
Willcuts  V.  Northwestern  etc.  Ins.  Co.j  81  Ind.  300;  Behler  v. 
German  etc.  Ins.  Co.,  68  Ind.  347;  United  Life  etc.  Ins.  Co, 
V.  President  etc.  Ins.  Co.,  42  Ind.  588;  New  York  L.  Ins.  Co.  v. 
Eggleston,  96  IT.  S.  572;  Appleton  v.  Phenix  M.  L.  Ins.  Co.,  59 
N.  H.  541;  47  Am.  Rep.  220;  Stylow  v.  Wisconsin  Odd  Fel- 
lows* etc.  Ins.  Co.,  69  Wis.  224;  Helme  v.  Philadelphia  etc. 
Ins.  Co.,  61  Pa.  St.  107;  100  Am.  Dec.  621.  This  general  rule 
is  too  firmly  settled  to  be  shaken,  so  that  the  only  question 
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which  is  here  open  to  controversy  is,  whether  the  company  did 
waive  the  right  to  forfeit  the  policy  by  an  acceptance  of  the 
premium  after  the  loss  had  occurred. 

It  is  proper  to  say  at  the  outset  that  this  case  is  to  be  dis- 
criminated from  such  cases  as  American  Ins.  Co.  v.  Henley^  60 
Ind.  515,  and  American  Ins,  Co.  v.  Leonard^  80  Ind.  272,  for 
the  reason  that  in  those  cases  the  premium  notes  were  shown 
to  be  unpaid  at  the  time  of  the  loss,  and  it  did  not  appear  that 
the  insurance  company  had  subsequently  accepted  payment, 
while  here  there  was  an  acceptance  of  the  premium  after  the 
loss  occurred. 

We  cannot  perceive  any  solid  ground  upon  which  it  can  be 
held  that  an  insurance  company  may  accept  payment  of  the 
entire  premium  after  a  loss  has  occurred,  and  yet  escape  pay- 
ment of  the  loss.  By  accepting  payment  it  affirmed  the  va- 
lidity of  the  policy,  and  tacitly  asserted  that  the  policy  was  in 
force  from  the  time  it  was  executed.  In  such  a  case  there  is 
no  interregnum  in  which  there  was  a  lifeless  policy,  for  the 
policy  is  continuous  in  its  nature  and  effect,  and  the  premium 
covers  the  risk  as  an  entirety.  It  would  do  violence  to  the 
intention  of  the  parties  and  the  language  of  their  contract  to 
declare,  as  the  appellant  seeks  to  have  us  do,  that  the  pay- 
ment simply  revived  the  policy.  It  cannot  be  justly  affirmed 
that  the  parties  meant  to  revive  a  policy  in  a  case  where,  as 
here,  the  act  which  revived  it  was  performed  after  the  loss 
occurred.  The  reasonable  effect  to  be  attributed  to  such  an 
act  is,  that  the  parties  meant  that  the  affirmance  of  the  con- 
tract should  relate  back  to  the  execution  of  the  policy. 

In  our  judgment,  acceptance  of  the  premium  after  the  loss 
has  occurred  is  a  waiver  of  the  right  to  declare  a  forfeiture  of 
the  policy,  and  not  a  mere  act  of  revivor.  It  is  not  reasonable 
to  assume  that  the  parties  meant  to  do  no  more  than  revive 
the  policy  and  give  it  force  from  the  time  of  the  acceptance 
of  payment,  since,  as  the  loss  had  already  occurred,  the  in- 
sured could  acquire  no  benefit  from  the  revived  policy.  The 
only  rule  which  would  yield  him  benefit  and  give  him  a  con- 
sideration for  his  money  is  that  which  we  adopt. 

It  is  a  principle  of  wide  sweep  that  forfeitures  are  not 
favored;  and  within  the  spirit  of  this  principle  such  cases  as 
this  clearly  falL  To  treat  the  acceptance  of  the  premium  as 
merely  reviving  the  contract  is,  in  effect,  to  adjudge  a  forfeit- 
ure, for  in  the  event  that  we  should  adopt  the  views  of  the 
appellant,  the  result  would  be  the  same  as  to  adjudge  the 
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policy  forfeited.  This  is  clear  when  it  is  brought  to  mind 
that  if  the  policy  is  held  to  be  lifeless  from  the  time  of  de- 
fault in  payment  until  after  the  loss,  it  must  also  be  held  that 
the  insured  cannot  recover  anything  upon  his  contract.  A 
construction  of  the  conduct  of  the  parties  which  will  practi- 
cally produce  the  same  result  as  a  declaration  of  forfeiture 
is  one  which  it  is  the  duty  of  the  courts  to  avoid  if  it  can  rea- 
sonably be  done.  It  is  clear  that  this  construction  may  be 
reasonably  avoided;  it  is  indeed  quite  clear  that  such  a  con- 
struction as  that  for  which  the  appellant  contends  would  be 
against  reason  and  justice. 

It  is  a  familiar  general  rule  that  a  party  who  accepts  and 
retains  benefit  from  a  contract  confirms  the  contract  as  it 
was  executed.  Under  the  operation  of  this  general  rule,  there 
is  not  a  revival  of  a  contract,  but  a  confirmation,  and  we  can 
see  no  reason  why  such  a  case  as  this  should  be  excepted  from 
the  rule.  The  doctrine  we  approve  produces  equitable  results. 
It  certainly  does  so  in  this  case,  for  it  is  but  just  that  the 
company,  having  accepted  the  entire  premium  after  the  oc- 
currence of  the  loss,  should  yield  the  consideration  for  which 
the  premium  was  paid.  It  is  not  just  that  the  company 
should  retain  the  premium  and  give  no  value  in  return. 

The  fact  that  all  of  the  property  insured  was  not  destroyed 
does  not  afiect  the  question,  for  the  policy  is  indivisible  and 
continuous.  If,  to  put  an  illustrative  case,  the  premium 
should  be  five  hundred  dollars  and  the  amount  of  the  loss 
only  fifty  dollars,  and  the  insurance  company  should  enforce 
payment  of  the  entire  premium  after  the  loss  occurs,  it  seems 
quite  clear  that  it  could  not  escape  payment  of  the  loss;  and 
the  principle  in  the  real  case  must  be  the  same  as  that  in  the 
supposed,  for  the  amount  cannot  change  a  fundamental  prin- 
ciple of  law.  It  was  not  in  the  power  of  the  assured  to  pay 
part  only  of  the  premium;  he  was  bound  to  pay  it  all  or  lose 
the  benefit  of  his  contract.  The  rights  of  the  parties  are 
reciprocal.  The  company  was  not  bound  to  accept  part  of 
the  premium,  nor  had  it  a  right  to  treat  the  premium  as  paid 
upon  part  only  of  the  property  insured.  It  was  the  right  of 
the  company  to  refuse  to  accept  part  of  the  premium,  but 
it  had  no  right  to  accept  the  whole  premium  and  treat  it  as 
payment  for  an  insurance  upon  part  only  of  the  property 
covered  by  the  policy.  Having  accepted  the  entire  premium, 
with  full  notice  of  the  loss,  it  confirmed  the  contract  as  to 
the  whole  of  the  property  insured.    It  had  the  right  to  elect 
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to  accept  or  reject  the  premium,  but  it  cannot  accept  the 
entire  premium  and  yet  assert  that  it  is  liable  only  from  the 
time  of  the  acceptance,  although  the  loss  occurred  prior  to  that 
time. 

The  provision  of  the  policy  we  have  quoted  does  not  pro- 
vide that  the  default  in  payment  shall  entitle  the  company  to 
treat  the  premium  as  earned;  if  it  did,  we  should  have  a  more 
difficult  question.  In  this  instance  the  premium  was  not 
earned,  for  the  period  covered  by  the  policy  was  five  years, 
and  the  loss  occurred  within  seventeen  months  after  the  pol- 
icy was  written.  There  was  in  fact,  at  the  time  of  the  loss, 
and  at  the  time  of  the  acceptance  of  the  amount  of  the  judg- 
ment, no  earned  premium  beyond  that  paid  in  cash.  Nor  is 
there  any  recital  that  default  shall  entitle  the  company  to 
treat  the  premium  as  earned.  There  is  therefore  no  tenable 
ground  upon  which  the  company  can  justify  its  act  in  taking 
the  insured's  money  and  yet  repudiate  liability  for  the  loss. 
The  moment  the  risk  attached,  the  premium  paid  was  beyond 
recovery  by  the  insured:  Standley  v.  Northwestern  etc.  Ins.  Co., 
95  Ind.  254;  Continental  Life  Ins.  Co.  v.  Houser,  111  Ind.  266. 

His  right  is  correspondent  to  his  burden;  he  cannot  get 
his  money  back,  but  he  can  enforce  his  contract,  and  his  con- 
tract is  continuous  for  the  period  named,  and  indivisible  as  to 
the  property  described.  When  the  company  accepted  pay- 
ment of  the  entire  premium,  it  waived  all  right  to  forfeit  the 
policy,  for  as  the  insured  can  get  back  no  part  of  the  pre- 
mium paid,  neither  can  the  company  escape  the  performance 
of  its  part  of  the  contract.  It  cannot  have  the  benefit  and 
escape  the  burden.  The  only  natural  and  reasonable  con- 
struction which  can  be  placed  upon  the  conduct  of  the  com- 
pany is,  that  it  elected  to  waive  its  right  to  take  advantage  of 
the  default  in  payment.  And  this  is  the  only  legal  and  equi- 
table construction  that  can  be  given  to  its  acts;  for  it  cannot 
repudiate  the  policy  in  part  and  confirm  it  in  part.  It  can  no 
more  accept  and  retain  the  entire  premium  without  confirming 
the  contract  than  can  the  insured  recover  back  the  premium 
paid  after  the  risk  has  attached.  It  was  in  the  power  of  the 
company  to  accept  or  refuse  payment;  it  made  its  election, 
and  it  must  abide  the  legal  consequences  of  that  act.  It  was 
a  voluntary  performance,  with  full  knowledge  of  all  the  mate- 
tial  facts,  and  the  election  was  complete. 

We  have  studied  with  care  the  cases  referred  to  by  the  ap- 
pellant's counsel,  and  we  cannot  regard  them  as  sustaining 
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the  position  counsel  assume;  for  we  do  not  believe  that  in  any 
of  them  is  the  doctrine  asserted  that  under  such  a  policy  as 
that  before  us  the  insurance  company  may,  with  knowledge  of 
the  loss  and  notice  that  the  assured  is  aflfirming  the  validity 
of  the  policy,  accept  and  retain  the  entire  premium  and  yet 
refuse  to  pay  the  loss.  In  Klein  v.  New  York  etc.  Ins.  Co.,  104 
U.  S.  88,  there  was  no  offer  to  pay  the  premium  until  after  the 
death  of  the  assured,  and  then  the  offer  was  refused,  the  com- 
pany declining  to  accept  the  money  and  offering  to  pay  the 
surrender  value  of  the  policy.  The  policy  in  the  case  of  Wall 
V.  Home  Ins.  Co.,  36  N.  Y.  157,  contained  a  provision  that  in 
case  of  default  in  the  payment  of  the  note  given  by  the  in- 
sured "  the  premium  shall  be  considered  as  earned,"  and  the 
evidence  showed  that  after  the  loss  the  insured  offered  to  pay 
the  premium,  and  that  it  was  declined.  The  evidence  also 
showed  that  before  knowledge  of  the  loss  the  agent  of  the  in- 
surance company  agreed  that  "  he  would  not  press  for  pay- 
ment of  the  note;  that  it  might  lie  over  for  a  short  time." 
The  court  held  that  there  could  be  no  recovery.  The  court 
was,  as  we  believe,  in  error  in  holding  that  there  was  no 
waiver  of  payment  suflBcient  to  excuse  the  insured;  for  there 
are  well-reasoned  cases  which  assert  a  different  doctrine, 
and  among  them  our  own  and  one  or  more  in  New  York: 
Sweetser  v.  Odd  Fellows'  etc.  Ass'n^  117  Ind.  97;  Home  Ins.  Co. 
V.  Oilman,  112  Ind.  7.  But  granting  that  the  decision  is 
sound,  it  cannot  aid  the  appellant,  for  the  reason  that  in  this 
instance  there  was  an  acceptance  of  the  entire  premium  with 
full  knowledge  of  all  the  facts.  In  Williams  v.  Albany  City 
Ins.  Co.,  19  Mich.  451,  2  Am.  Rep.  95,  it  was  held  that  where 
the  policy  provided  that  in  case  default  was  made  in  the  pay- 
ment of  a  premium  note  "  the  premium  shall  be  considered 
as  earned,"  acceptance  of  the  premium  after  knowledge  of  the 
loss  did  not  preclude  the  company  from  taking  advantage  of 
the  provisions  of  the  policy  declaring  that  it  should  be  inop- 
erative during  the  time  the  premium  remained  unpaid.  The 
decision  rests  for  authority  entirely  upon  Wall  v.  Hom€  Ins. 
Co.,  36  N.  Y.  157,  and  we  are  not  inclined  to  regard  it  as  of 
controlling  influence,  for  the  reason  that  there  is  an  essential 
difference  between  the  provisions  contained  in  the  policy  in 
that  case  and  those  found  in  the  policy  before  us.  We  are, 
indeed,  not  convinced  of  the  soundness  of  the  decision,  but  it 
is  not  necessary  to  do  more  than  decline  to  regard  it  as  in 
point,  and  in  this  we  are  fully  supported  by  the  later  case  of 
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Yost  V.  Ameriean  Ins.  Co.,  89  Mich.  ^31,  where  the  court  ex- 
pressed an  opinion  as  to  the  force  and  meaning  of  the  provis- 
ion in  the  policy  to  which  we  have  referred. 

The  only  case  directly  in  point  referred  to  by  counsel,  or 
discovered  by  us,  is  that  of  Joliffe  v.  Madison  Mutual  Ins.  Co.y 
39  Wis.  Ill;  20  Am.  Rep.  35.  That  case  received  careful  con- 
sideration, and  the  decision  sustains  the  position  of  the  ap- 
pellee. The  court  discriminates  the  case  before  it  from  those 
in  which  the  policy  provides  that  in  case  of  default  the  pay- 
ment shall  be  deemed  to  be  earned,  and  builds  its  decision 
principally  upon  the  ancient  doctrine  that  where  there  is  no 
risk  there  is  no  right  to  a  premium.  It  is  declared  that  Mr. 
May's  statement  of  the  law  is  correct,  and  the  court  quotes 
what  is  said  by  him  in  speaking  of  a  contract  of  insurance, 
and  that  is  this:  "It  is,  moreover,  a  conditional  contract;  for 
when  no  risk  attaches  no  premium  is  to  be  paid,  or  if  paid, 
must,  in  the  absence  of  fraud,  be  returned  to  the  assured.  In 
point  of  fact,  the  contract  is  to  pay  the  premium  on  condition 
that  the  risk  is  run,  and  the  refunding  a  premium  is  of  fre- 
quent occurrence  in  maritime  insurance,  and  that,  too,  in 
cases  where  it  is  entirely  optional  with  the  assured  whether 
the  property  insured  shall  be  put  at  hazard  or  not,  as  when 
the  ship  is  never  dispatched  by  the  owner  on  the  projected 
voyage.  The  language  of  Lord  Mansfield  in  Tyrie  v.  Fletcher^ 
Cowp.  668,  is  explicit;  'When  the  risk  has  not  been  run, 
whether  its  not  having  been  run  was  owing  to  the  fault,  pleas- 
ure, or  will  of  the  insured,  or  to  any  other  cause,  the  premium 
shall  be  returned.'  And  this  principle  is  alike  applicable  to 
all  policies  of  insurance":  May  on  Insurance,  sec.  4.  The 
court  applied  this  doctrine  to  the  case  before  it,  and  said 
"But  the  defendant  received  the  whole  cash  premium  for 
which  the  note  was  given.  By  so  doing,  it  received  compen- 
sation for  the  risk  covering  the  time  when  the  loss  occurred, 
and  we  think  that  it  cannot  now  be  heard  to  allege  that  at 
the  time  of  the  loss  it  had  no  risk  on  the  property  insured. 
The  acceptance  of  the  full  premium  after  notice  of  the  loss  is 
entirely  inconsistent  with  the  claim  that  the  risk  was  sus- 
pended when  the  loss  occurred."  The  decision  in  Lyon  v. 
Travelers  Ins.  Co.,  55  Mich.  141,  54  Am,  Rep.  354,  while  not 
directly  in  point,  does  assert  a  doctrine  which  bears  strongly 
upon  the  case  under  investigation.  In  the  case  referred  to, 
orders  for  the  premium  were  drawn  upon  a  railroad  company, 

but  were  not  paid,  and  the  court  held  the  insurance  company 
Am.  St.  Rkp.,  Vol.  XXI.  —  U 
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liable,  saying,  among  other  things,  that  "  a  forfeiture  is  not 
favored  either  at  law  or  in  equity,  and  a  provision  for  it  in  a 
contract  will  be  strictly  construed,  and  courts  will  find  a  waiver 
upon  slight  evidence,  when  the  equity  of  the  claim  made,  as 
in  this  case,  is,  under  the  contract,  in  favor  of  the  insured." 
It  is,  however,  insisted  by  the  counsel  for  the  appellant  that 
the  case  of  Bane  v.  Travelers  Ins.  Co.,  85  Ky.  677,  is  opposed 
to  the  case  last  mentioned,  but  we  think  counsel  are  in  error; 
for  the  Kentucky  court  puts  its  decision  upon  the  ground 
that  the  assured  had  not  earned  the  wages  which  he  assumed 
to  assign,  and  declares  that  in  this  respect  the  case  di£fers 
from  Lyon  v.  Travelers  Ins.  Co.,  55  Mich.  141;  54  Am.  Rep. 
354. 

In  Titus  Y.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410,  the  court  said: 
"  But  it  may  be  asserted  broadly  that  if,  in  any  negotia- 
tions or  transactions  with  the  insured,  after  knowledge  of 
the  forfeiture,  it  recognizes  the  continued  validity  of  the  pol- 
icy, or  does  acts  based  thereon,  or  requires  the  insured  by  vir- 
tue thereof  to  do  some  act,  or  incur  some  trouble  or  expense, 
the  forfeiture  is,  as  a  matter  of  law,  waived;  and  it  is  now  set- 
tled in  this  court,  after  some  difference  of  opinion,  that  such 
a  waiver  need  uot  be  based  upon  any  new  agreement  or  an 
estoppel."  Other  cases  assert  a  similar  doctrine:  Osterloh  v. 
New  Denmark  etc.  Ins.  Co.,  60  Wis.  126;  Cannon  v.  Home  Ins, 
Co.,  53  Wis.  585;  Farmers*  etc.  Ins.  Co.  v.  Bowen,  40  Mich. 
147;  Phoenix  Ins.  Co.  v.  Lansing,  15  Neb.  494. 

In  the  case  last  cited,  the  court,  in  speaking  of  the  duty  of 
the  insurance  company,  said:  "  But  it  cannot  treat  the  policy 
as  valid  to  collect  the  premium,  and  void  for  the  payment  of 
losses.  The  note  having  been  paid  after  the  loss,  the  accept- 
ance of  the  money  waived  the  condition  of  forfeiture  in  the 
policy,  and  it  was  valid  and  subsisting  at  the  time  of  the 
loss." 

The  case  before  us  falls  within  the  principle  declared  in  the 
cases  cited.  The  acceptance  of  the  money  was  after  the  loss, 
and  after  the  company  knew  that  the  assured  was  affirming 
the  validity  of  the  policy,  and  his  right  to  recover  the  loss.  It 
knew  that  he  did  not  regard  the  policy  as  suspended,  and  by 
accepting  the  money  it  confirmed  the  contract  as  of  the  date 
of  its  execution. 

We  adjudge  that  the  complaint  makes  a  case  sufficiently 
strong  to  drive  the  appellant  to  answer. 

Judgment  affirmed. 
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FiBB  Insutuncb  —  FoRFKiTUKES.  —  Forfeitures  are  not  fayored  by  th* 
courts,  and  they  are  inclined  to  grasp  any  circumstance  upon  which  to  ta* 
tablish  a  waiver  on  the  part  of  the  insurance  company:  Queen  Ins.  Co.  r. 
Young,  86  Ala.  424;  11  Am.  St.  Rep.  51. 

Inshbance  Compant,  What  Acts  ob  Wobds  on  thb  Past  or,  Coir* 
STITUTK  A  Waiver  of  a  forfeiture  of  a  policy:  Weidert  v.  State  Ins.  Co.,  19 
Or.  261;  20  Am.  St.  Rep.  809;  Bonnert  v.  Pennsylvania  Ins.  Co.,  129  Pa.  St. 
658;  15  Am.  St.  Rep.  739,  and  note.  Knowingly  accepting  a  premium  for 
a  policy  under  conditions  which  render  it  invalid  is  a  waiver  of  the  right  to 
insist  upon  a  forfeiture:  Oermania  F.  Int.  Co.  t.  Hick,  126  IlL  361;  8 
St  Rep.  384,  and  note. 


Penso  v.  McCormiok, 

[126  Indiana,  116.] 
Orbater  Cars  Rbqdibbd  in  Dealing  with  Children  or  Tbnbbb  Yxam 
THAN  WITH  Persons  or  Age  or  Discretion.  —  Persons  are  required  t* 
use  greater  care  in  dealing  with  children  of  tender  years  than  with  older 
persons  who  have  reached  the  age  of  discretion;  and  greater  care  is 
required  to  avoid  injury  to  such  children,  even  when  they  are  tres> 
passers. 

LlABILITT   FOR   InjDRT   TO  InTANT  rROM  FALLING  INTO  CONCEALED  PlTrALU 

—  Where  the  owners  of  a  saw-mill,  situated  in  a  public  part  of  a  town, 
near  a  public  highway,  have,  by  their  knowledge  and  acquiescence,  giveo 
license  to  children  of  tender  years  to  use  their  uninclosed  lot  as  a  play* 
ground,  and  without  any  warning  to  them,  or  others,  construct  a  pitfall 
in  the  ground  where  such  children  were  accustomed  to  play,  which  they 
fill  with  burning  embers,  and  which  gave  forth  no  signs  of  its  condition 
or  the  danger  in  stepping  upon  its  covering,  and  while  in  this  condition 
a  child  of  tender  years  enters  upon  it,  as  he  was  accustomed  to  do,  with* 
out  any  knowledge  of  its  changed  condition,  and  is  severely  burned  and 
injured,  such  owners  will  be  liable  for  the  injury. 

Action  to  recover  damages  for  negligence.  The  opinion 
elates  the  case. 

J.  Applegate  and  C.  R.  Pollard^  for  the  appellant. 

J.  A.  Sims,  for  the  appellees. 

Olds,  J.  This  is  an  action  brought  by  the  appellant 
against  the  appellees  for  damages  resulting  to  William  Penso, 
an  infant  of  the  age  of  eight,  by  falling  into  a  pit  of  hot 
ashes  and  burning  embers  while  crossing  the  mill-yard  of 
the  appellees. 

Appellees  demurred  to  the  complaint  for  want  of  facts. 
The  court  sustained  the  demurrer,  to  which  ruling  the  ap- 
pellant excepted,  and  prosecutes  this  appeal,  and  asks  a 
reversal  on  the  ground  that  the  court  erred  iu  sustaining  the 
demurrer. 
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The  complaint  alleges  the  appellant,  "William  Penso,  to 
have  been  an  orphan  about  eight  years  of  age  at  the  time  of 
the  happening  of  the  grievance  complained  of,  and  that  for 
seven  years  prior  to  that  time  he  had  resided  with  a  family  in 
the  town  of  Rockfield,  in  Carroll  County,  Indiana;  that  the 
appellees  were  conducting,  and  for  many  years  had  con- 
ducted, a  saw-mill  in  said  town;  that  the  mill  was  situated 
in  the  most  public  part  of  the  town,  or  village,  near  to  a 
public  highway  and  railway  station  in  said  town;  that  the 
grounds  surrounding  said  mill  were  not  and  never  had  been 
inclosed,  and  were  used  by  the  citizens  of  town  as  a  passage- 
way from  one  street  to  another,  and  also  used  for  a  play- 
ground for  the  children  of  said  town,  including  the  appellant, 
Penso,  with  the  knowledge,  approbation,  and  consent  of  the  ap- 
pellees; that  for  months  immediately  prior  to  the  twenty-first 
day  of  May,  1887,  the  time  of  the  injury  to  said  appellant, 
there  was  a  mound  on  said  mill-grounds  from  four  to  five 
feet  high,  made  and  formed  by  the  appellees  of  ashes  and 
cinders  before  that  time  accumulated  at  the  mill  and  de- 
posited on  the  mill-grounds,  from  which  mound  of  ashes  all 
heat  had  escaped,  and  such  mound  constituted  a  favorite 
play-ground  for  the  children  of  the  town,  including  the  appel- 
lant, where  they  were  accustomed  to  gather  and  play  up  until 
said  twenty-first  day  of  May,  1887;  that  upon  said  day,  with- 
out giving  any  notice  to  the  appellant,  or  to  the  public  gener- 
ally, the  appellees  excavated  and  removed  from  one  side  of 
the  base  of  said  mound  about  twenty  bushels  of  ashes,  and 
filled  the  cavity  so  made  with  embers  and  cinders,  hot,  glow- 
ing, and  burning,  from  the  fire-box  of  the  engine;  that  appel- 
lees erected  no  barriers  about  the  smoldering  mass  of  embers 
and  cinders,  nor  did  they  give  any  warning  that  it  was  dan- 
gerous to  step  upon  it;  that  in  a  very  short  time  the  entire 
surface  ceased  to  give  out  light,  heat,  and  smoke,  and  pre- 
sented the  appearance  of  the  remainder  of  the  mound,  and  to 
all  appearance  all  parts  of  the  mound  were  the  same  in  con- 
dition and  structure,  but  in  fact  that  portion  so  recently  de- 
posited was  a  smoldering,  burning  heap  beneath  the  surface, 
and  while  in  such  condition,  on  said  day,  the  appellant  was 
sent  by  the  persons  with  whom  he  lived  for  the  cows;  that  the 
cows  were  then  and  before  that  time  accustomed  to  pasture  on 
the  commons  in  said  town,  and  the  uninclosed  land  in  and 
about  said  mill-yard;  that  appellant,  while  in  search  of  the 
cows,  passed  in  and  attempted  to  cross  said  mill-yard,  passing 
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onto  the  top  of  the  mound  safely,  knd  seeing  nothing  to  ad- 
monish him  of  any  danger  or  the  condition  of  the  recently  de- 
posited embers  and  cinders,  in  pursuing  his  course  attempted 
to  pass  down  upon  the  other  side  of  the  mound,  when,  without 
any  fault  upon  his  part,  he  stepped  into  the  mass  of  burning 
embers  and  cinders,  and  received  very  severe  injuries. 

The  allegations  of  the  complaint  show  that  the  appellees, 
in  removing  the  ashes,  embers,  and  cinders  from  their  saw- 
mill, and  depositing  them  on  their  uninclosed  mill-yard,  in  a 
public  place  in  the  town  and  near  to  a  public  street,  had  built 
a  mound,  and  that  for  several  months  prior  to  the  time  of 
appellant's  injuries,  the  embers  had  ceased  burning,  and  the 
mound  had  cooled,  and  was  in  a  safe  condition  to  pass  over, 
and  the  citizens  of  the  town  had  been  accustomed  to  pass 
over  it  for  months,  and  during  which  time  the  children  of  the 
town,  including  appellant,  had  been  accustomed  to  play  upon 
the  mound  so  built  of  ashes,  embers,  and  cinders;  that  without 
any  notice  or  warning,  the  appellees,  on  the  day  of  the  injury, 
had  excavated  a  hole  or  pit  in  one  side  of  the  heap  or  mound, 
and  refilled  it  with  hot  and  burning  coals,  embers,  and  cin- 
ders, the  top  of  which  immediately  cooled,  and  gave  no  signs 
of  any  change  in  the  condition  of  the  mound,  or  any  warning 
of  danger  to  those  who  had  been  accustomed  to  pass  over  or 
play  upon  the  mound.  And  the  question  is  presented,  whether, 
under  such  circumstances,  the  owners  of  the  mill  were  not 
required,  in  making  such  change  and  creating  such  a  danger- 
ous pit  in  such  a  public  place  and  near  to  a  public  street,  to 
give  proper  notice  of  the  changed  condition  of  the  mound,  and 
of  the  danger  imminent  from  passing  over  it. 

As  a  general  rule,  the  owner  of  land  has  the  right  to  the  sole 
use  and  occupation  of  it,  but  such  use  and  enjoyment  of  it 
must  be  exercised  with  a  due  regard  for  the  public  good  and 
with  a  reasonable  and  humane  regard  for  the  welfare  and  rights 
of  others. 

The  case  of  Young  v.  Harvey,  16  Ind.  314,  was  brought  to 
recover  the  value  of  a  horse  killed  through  the  negligence  of 
the  defendant.  The  facts  were:  Harvey,  the  defendant,  com- 
menced digging  a  well  upon  a  lot  owned  by  him;  he  sunk  it 
to  a  depth  of  six  feet,  being  forty-two  inches  across,  and  then 
abandoned  it.  It  was  located  in  an  uninclosed  lot,  near  the 
line  of  a  street,  in  a  suburb  of  Indianapolis.  It  remained  a 
long  time  in  this  condition,  sometimes  partly  covered  with 
loose  boards.     Stock  was  allowed  to  run  at  large,  and  did  run 


214  Penso  v.  McCormick.  [Indiana, 

at  large,  on  the  commons  in  the  vicinity  of  this  lot,  of  which 
the  lot  formed  a  part.  On  a  certain  day  the  plaintiff's  horse 
fell  into  the  hole  and  was  killed.  As  to  whether  the  action 
could  be  maintained,  or  not,  the  court  says:  "Whether  it 
can  be,  or  not,  depends  upon  the  degree  of  probability  there 
was  that  such  accident  might  happen  from  thus  leaving 
exposed  the  partially  dug  well,  considered,  perhaps,  in  con- 
nection with  the  usefulness  of  the  act  or  thing  causing  the 
danger:  Durham  v.  Musselman,  2  Blackf.  96;  18  Am.  Dec. 
133.  If  the  probability  was  so  strong  as  to  make  it  the  duty 
of  the  owner  of  the  lot,  as  a  member  of  the  community,  to 
guard  that  community  from  the  danger  to  which  the  pit  ex- 
posed its  members,  in  person  and  property,  he  is  liable  to  an 
action  for  loss  occurring  through  his  neglect  to  perform  that 
duty.  We  think  any  reasonable  man  of  ordinary  understand- 
ing and  extent  of  observation  of  the  ways  of  life  would  say 
that  the  probability  of  injury  to  others,  under  the  circum- 
stances, from  leaving  the  well  in  question  in  the  condition  it 
was,  was  not  only  strong,  but  that  it  amounted  almost  to  cer- 
tainty." 

The  case  of  Graves  v.  Thomas,  95  Ind.  361,  48  Am.  Rep.  727, 
was  brought  to  recover  damages  suffered  by  the  plaintiff  for 
falling  into  an  excavation  for  a  cellar  recently  made  by  the 
defendant  upon  a  lot  adjoining  a  street  and  sidewalk  in  the 
city  of  Terre  Haute,  the  defendant  having  negligently  failed 
to  guard  said  excavation,  or  to  place  any  signals  to  warn 
passers-by  of  the  danger,  it  appearing  that  there  had  been  a 
path  diverging  from  the  sidewalk  and  passing  over  the  defend- 
ant's lot,  which  had  been  used  by  persons  passing  along  the 
street  for  a  number  of  years.  The  court  in  that  case  says: 
"  In  the  case  at  bar,  we  think  that  the  fact  that  for  a  long 
period  the  public  using  the  sidewalk  had  been  permitted  to 
use  the  place  where  the  plaintiff  fell  as  a  part  of  the  sidewalk 
made  it  the  duty  of  the  defendant  to  guard  the  excavation 
made  at  that  place,  and  that  the  jury  were  authorized  to  find 
from  the  evidence  that  the  plaintiff  did  not,  by  her  own  neg- 
ligence, contribute  to  her  injury." 

In  Beck  v.  Carter,  68  N.  Y.'283,  23  Am.  Rep.  175,  it  was 
held  that  where  a  person  for  a  long  time  allowed  a  portion  of 
his  lot  to  be  used  as  a  part  of  the  street,  and  made  an  excava- 
tion in  his  lot  about  ten  feet  from  the  street,  by  which  a  person 
was  injured,  he  was  liable. 

In  Binford  ?.  Johnston,  82  Ind.  426,  the  court  says:  "There 
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are  many  well-reasoned  cases  which,  carrying  the  doctrine 
still  further,  hold  that  one  who  places  a  dangerous  thing  in  a 
position  where  it  is  likely  to  cause  injuries  to  others  is  liable 
to  a  child  who  is  injured,  although  he  maybe  a  trespasser." 

In  the  case  of  Harriman  v.  Pittsburgh  etc.  Ry  Co.f  45  Ohio 
St.  11,  4  Am.  St.  Rep.  507,  it  is  held  that  where  a  railroad 
company  has  for  a  long  time  permitted  the  public,  including 
children,  to  travel  and  pass  habitually  over  its  road  at  a  given 
point,  without  objection  or  hindrance,  it  should,  in  the  opera- 
tion of  its  trains  and  management  of  its  road,  so  long  as  it 
acquiesces  in  such  use,  be  held  to  anticipate  the  continuance 
thereof;  and  it  is  bound  to  exercise  care  accordingly,  propor- 
tioned to  the  probable  danger  to  persons  using  its  road.  The 
injury  in  that  case  was  caused  by  the  explosion  of  a  signal 
torpedo  left  upon  the  track,  and  the  court,  after  a  careful  re- 
view of  the  authorities,  says:  "The  defendant,  knowing  of  the 
probable  use  of  its  roadway  by  children,  from  the  previous 
habitual  use  thereof  by  the  public,  long  acquiesced  in  by  the 
defendant,  ought  reasonably  to  have  anticipated  such  use  by 
the  plaintiff  and  other  children;  and  its  servants,  in  placing 
and  leaving  the  unexploded  torpedo,  an  innocent-looking  but 
highly  dangerous  and  destructive  article,  where  they  might 
reasonably  anticipate  plaintiff  and  other  children  would  be 
likely  to  go  and  handle  it,  and  be  injured,  thus  placing  a  new 
and  hidden  danger  in  their  way,  without  notice  or  warning, 
failed  to  use  such  care  as  a  person  of  ordinary  prudence  would 
and  ought  under  the  circumstances." 

In  the  case  of  City  of  Indianapolis  v.  Emmelman,  108  Ind. 
530,  58  Am.  Rep.  65,  the  court  says:  "  The  excavation  into 
which  the  appellee's  son  fell  was  made  in  Spruce  Street,  at  a 
point  where  it  crosses  Pleasant  Run.  It  was  made  in  the  bed 
of  a  shallow  stream,  and  left  alone  unguarded  on  a  July  day, 
with  knowledge  that  children  were  accustomed  to  play  in  the 
vicinity.  The  city  must  be  held  to  know  that  children  are 
attracted  to  such  a  place  in  July  weather.  They  were  not  in- 
truders. It  was  gross  carelessness  on  the  part  of  the  city, 
with  such  knowledge,  to  leave  an  unguarded  pit  filled  with 
water  in  the  street,  into  which  an  unsuspecting  child  might 
fall."  The  court,  in  the  same  case,  further  says:  **  Conceding 
all  that  has  been  contended  for  in  respect  to  the  condition  of 
the  pit,  the  levee,  and  the  street  and  run  at  the  time  and  place 
of  the  sad  occurrence,  the  fact  remains  that  the  city  made  an 
excavation  in  the  street,  at  a  place  where  it  knew  children  liv- 
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ing  in  tie  vicinity  were  accustomed  to  play,  and  where  they 
had  a  right  to  be,  at  all  proper  times,  without  being  intruders 
upon  the  premises,  or  invaders  of  the  rights  of  any  one.  In 
the  absence  of  the  workmen,  that  the  children  went  into  the 
shallow  stream  to  play,  was  precisely  what  the  appellant 
might  have  expected.  It  owed  them  the  duty  to  guard  the 
pit  in  the  street  so  that  they  might  not  fall  into  it  and  perish. 
Neither  the  father  nor  mother  knew  of,  nor  had  they  reason 
to  suspect,  any  danger  at  the  place  in  question.  It  was 
therefore  not  negligence  to  permit  the  child  to  be,  with  an- 
other, as  the  mother  supposed  it  was,  at  such  a  place  so  near 
its  home." 

It  is  a  well-recognized  doctrine  that  persons  are  required  ta 
use  greater  care  in  dealing  with  children  of  tender  years  than 
with  older  persons  who  have  reached  the  age  of  discretion, 
and  that  greater  care  is  required  to  avoid  injury  to  them,  even 
when  they  are  trespassers:  Indianapolis  etc.  R^y  Co.  v.  Pitzer^ 
109  Ind.  179;  58  Am.  Rep.  387. 

The  facts  as  pleaded  in  this  case  show  that  the  appellees, 
after  having  created  the  mound  of  ashes  upon  their  uninclosed 
lot  in  a  public  place  in  the  town,  near  a  public  street,  had  for 
months  known  of  and  permitted  its  use  by  the  public  to  pass 
over  from  one  street  to  another,  and  as  a  play-ground  for  the 
appellant,  a  child  only  eight  years  of  age,  and  other  children 
of  the  town,  which  use  they  had  known  and  acquiesced  in  to 
such  an  extent  as  we  think  amounted  to  a  license  to  such 
children  to  use  the  same  for  such  purpose;  and  under  such 
circumstances,  instead  of  using  care  to  avoid  injury  to 
such  children,  they  made  an  excavation  and  filled  it  with 
hot  and  burning  embers,  the  top  of  which,  being  exposed,  im- 
mediately cooled  and  presented  its  former  condition  upon  the 
surface,  but  underneath  was  a  hidden  mass  of  burning  embers 
and  fire,  which,  under  the  circumstances,  it  was  but  reasonable 
to  suppose  and  to  anticipate  that  children  of  tender  years  who 
were  accustomed  to  use  the  same  as  a  play-ground  and  as  a 
passage-way  would  enter  upon  and  into  and  be  severely  in- 
jured. 

Under  the  facts  alleged  in  the  complaint,  it  was  but  reason- 
able to  expect  that  would  occur  which  did  in  fact  occur;  viz., 
that  a  child  accustomed  to  pass  over  and  play  upon  the  heap, 
with  the  knowledge  and  acquiescence  of  the  appellees,  would 
enter  upon  and  sink  into  the  hidden  pitfall  constructed  by  the 
appellees,  and  be  severely  and  dangerously  burned   and  in- 
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jured.  We  do  not  hold  or  intend  to  bold  that  the  appellees 
would  be  liable  for  the  ordinary  use  of  their  lot  in  piling  hot 
ashes  taken  from  their  mill  upon  it  in  the  usual  way,  or  that 
•persons  are  liable  ordinarily  for  mere  negligence  in  the  use  of 
their  own  property,  as  against  trespassers.  But  the  allega- 
tions of  the  complaint  show  a  wanton  disregard  of  the  rights 
and  safety  of  others.  It  shows  that  the  appellees  had,  by 
their  knowledge  and  acquiescence,  given  license  to  children 
of  tender  years  to  use  their  uninclosed  lot  as  a  play-ground, 
and  without  any  warning  to  them  or  others  they  constructed 
a  pitfall  in  the  ground  where  such  children  were  accustomed 
to  play,  which  they  filled  with  burning  embers,  and  which 
gave  forth  no  signs  of  its  condition  or  the  danger  in  step- 
ping upon  its  covering,  and  while  in  this  condition  the 
plaintiff,  a  child  of  tender  years,  entered  upon  it  as  he  was 
accustomed  to  do,  without  any  knowledge  of  its  changed 
condition,  and  was  severely  burned  and  injured,  and  the  ap- 
pellees are  liable,  under  such  circumstances,  to  respond  in 
damages. 

The  court  erred  in  sustaining  the  demurrer  to  the  com- 
plaint. 

Judgment  reversed,  at  costs  of  appellees,  and  for  further 
proceedings  in  accordance  with  this  opinion. 


Children  op  Tender  Years,  Care  with  Respect  to.  —  A  greater  de- 
gree of  care  must  be  used  towards  children  of  tender  years  than  towards  per- 
sons of  maturer  years,  under  similar  circumstances:  Note  to  Westbrook  V. 
Mobile  etc.  R.  R.  Co.,  14  Am.  St.  Rep.  592;  Belle/ontaine  etc.  R.  R.  Co.  ▼. 
Snyder,  18  Ohio  St.  399;  98  Am.  Deo.  175,  and  note;  Lafayette  etc  R.  S.  COk 
T.  Huffman,  28  Ind.,287;  92  Am.  Dec.  318,  and  note  321,  322. 
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[125  Indiana,  163.J 
Decrbb  ov  Divorcs  Von),  where  neither  Party  Resides  nr  JxmiSDto 
TION.  —  Where  neither  the  plaintiff  nor  the  defendant  is  a  resident  of 
the  state  or  territory  in  which  a  decree  of  divorce  is  pronounced,  its 
courts  have  no  jurisdiction,  and  their  decree  is  void.  To  give  validity 
to  the  decree  of  a  court  in  a  suit  for  divorce,  one,  at  least,  of  the  parties 
must  be  a  resident  of  the  state  or  territory  in  which  the  decree  is  ren> 
dered.  The  courts  of  one  state  cannot,  by  judgment  or  decree,  fix  the 
ttatua  of  the  citizens  of  another  state.  A  reply  to  an  answer  alleging 
that  the  defendant  had  procured  a  divorce  from  the  plaintiff  in  Mon> 
tana,  having  been  a  resident  of  that  territory  for  more  than  the  period 
required  to  give  its  courts  jurisdiction,  which  alleges  that  neither  of  th« 
parties  was  a  resident  of  Montana  at  any  time,  is  therefore  good. 
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Action  for  divorce.    The  opinion  states  the  case. 
A.  P.  Twineham^  for  the  appellant. 
H.  A.  Yeagerj  for  the  appellee. 

Elliott,  J.  The  appellee,  by  her  complaint,  sought  a  di- 
vorce from  the  appellant,  and  the  latter  answered  in  bar  of 
the  action  that  he  had  obtained  a  decree  of  divorce  in  the  ter- 
ritorial court  of  Montana.  The  answer  sets  forth  at  full  length 
the  proceedings  in  the  suit  brought  and  prosecuted  to  judg- 
ment in  that  court. 

It  appears  from  the  answer  that  the  appellant  made  an 
affidavit  that  he  had  been  a  resident  of  the  territory  for  more 
than  one  year  prior  to  the  time  the  suit  was  instituted,  and 
that  the  territorial  statute  required  that  a  plaintiff  in  a  suit 
for  divorce  should  have  been  a  resident  of  the  territory  for  one 
year  next  preceding  the  filing  of  his  complaint.  The  appellee, 
in  her  reply,  alleges  that  the  appellant  obtained  the  divorce 
in  the  territorial  court  by  fraud;  that  he  was  not  a  resident 
of  Montana  at  any  time,  but  has  always  been  a  resident  of 
this  state;  that  she  has  always  been  a  resident  of  Indiana; 
that  the  territorial  court  had  no  jurisdiction;  that  the  appel- 
lant had  no  cause  for  divorce;  that  he  attempted  to  procure  a 
divorce  for  the  fraudulent  purpose  of  avoiding  the  duty  of 
maintaining  his  children;  that  in  the  year  1882  he  began  a 
suit  for  divorce  in  this  state,  and  the  court  refused  to  grant  it. 

There  is  much  in  the  reply  that  ought  not  to  be  found  in 
Buch  a  pleading;  but  surplusage  does  not  vitiate,  and  the  alle- 
gation that  neither  of  the  parties  was  a  resident  of  Montana 
makes  the  reply  good.  Where  neither  the  plaintiff  nor  the  de- 
fendant is  a  resident  of  the  state  or  territory  in  which  a  decree 
of  divorce  is  pronounced,  its  courts  have  no  jurisdiction,  and 
their  decree  is  void.  The  subject  of  divorce  is  a  peculiar  one, 
and  to  give  validity  to  the  decree  of  a  court,  one,  at  least,  of 
the  parties  must  be  a  resident  of  the  state  or  territory  in  which 
a  decree  dissolving  the  marriage  is  rendered:  2  Bishop  on 
Marriage  and  Divorce,  sec.  144. 

Marriage  gives  to  the  parties  a  peculiar  legal  status,  and  the 
courts  of  one  state  cannot,  by  judgment  or  decree,  fix  the 
ttatiLs  of  the  citizens  of  another  state.  The  courts  of  Mon- 
tana could  not  therefore  by  any  decree  fix  the  status  of  citi- 
zens of  Indiana.  Marriage  is  more  than  a  mere  civil  contract, 
and  the  rules  which  govern  the  general  subject  of  marriage 
and  divorce  are,  in  many  essential  respects,  difierent  from 
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those  which  govern  ordinary  business^  contracts.  The  ques- 
tion is,  however,  so  completely  set  at  rest  by  the  authorities 
that  a  discussion  is  unnecessary:  Tolen  v.  Tolen,  2  Blackf. 
407;  21  Am.  Dec.  742;  Hood  v.  State,  56  Ind.  263;  26  Am. 
Rep.  21;  Hoffman  v.  Hoffman,  46  N.  Y.  30;  7  Am.  Rep.  299; 
Kerr  v.  Kerr,  41  N.  Y.  272;  Butcher  v.  Butcher,  39  Wis.  651; 
Bavis  V.  Commonwealth,  13  Bush,  318;  State  v.  Armington,  25 
Minn.  29;  Reed  v.  Reed,  52  Mich.  117;  50  Am.  Rep.  247;  Strait 
V.  Straity  3  McAr.  415;  Sewall  v.  Sewall,  122  Mass.  156;  23 
Am.  Rep.  299;  Van  Fossen  v.  State,  37  Ohio  St.  317;  41  Am. 
Rep.  507;  Whitcomb  v.  Whitcomh,  46  Iowa,  437;  Litowitch  v. 
Litowitch,  IST'Kan.  451;  27  Am.  Rep.  145. 

As  the  subject  of  marriage  and  divorce  is  a  peculiar  one, 
and  different  in  many  respects  from  ordinary  contracts,  it  is 
not  necessary  to  examine  the  decisions  in  cases  growing  out 
of  such  contracts;  indeed,  all  that  can  be  properly  done  is  to 
ascertain  and  declare  the  rules  applicable  to  the  subject  of 
divorce,  for  other  rules  are  neither  relevant  nor  material. 

What  we  have  said  in  disposing  of  the  questions  arising  on 
the  reply  disposes  of  the  questions  presented  by  the  evidence. 

Judgment  affirmed.  

DivoRCB  —  Validitt  op  Decree.  —  The  power  to  grant  a  decree  of  di- 
Torce  is  statntory:  Weber  v.  Weber,  16  Or.  163.  The  court  has  jurisdiction 
to  grant  a  decree  of  divorce  even  against  a  non-resident,  if  the  plaintiff  has 
resided  in  the  state  for  the  sufficient  statutory  period  prior  to  the  filing  of 
the  complaint:  Jones  v.  Jones,  67  Miss.  195;  19  Am.  St.  Rep.  299,  and  note 
300,  301;  Morrison  v.  Morrison,  64  Mich.  53.  But  where  neither  party  is  a 
resident  of  the  state,  a  divorce  cannot  be  granted:  Raymond  v.  Raymond, 
74  Tex.  414.  Mere  temporary  residence  in  the  state  for  the  sole  purpose  of 
obtaining  a  divorce  is  not  sufficient  to  confer  jurisdiction:  Colburn  v.  Colbum, 
70  Mich.  647.  A  decree  of  divorce  in  another  state  cannot  affect  an  insane 
pauper  defendant  in  Massachusetts,  when  she  was  served  with  a  notice  of 
the  proceedings  while  at  the  hospital,  but  was  in  no  manner  represented  at 
the  trial:  Inhabitants  of  Cummington  v.  Inhabitants  of  Bekhertoum,  149  Mass. 
223.  The  court  should  be  liberal  in  setting  aside  defaults  in  divorce  suits, 
where  it  appears  at  all  probable  that  there  was  no  service  upon  defendant, 
personally  or  constructively:  McBlain  v.  McBlain,  77  Cal.  507;  Remphill  v. 
Hemphill,  38  Kan.  220;  Wadsworth  v.  Wadsimrth,  81  Cal.  182;  15  Am.  St. 
Rep.  38.  A  decree  of  divorce  entered  by  consent  is  binding  upon  the  par- 
ties, unless  impeached  for  mistake  or  fraud:  Brick  v.  Brick,  65  Mich.  230. 
Where  the  court  had  jurisdiction  over  the  parties  and  the  subject-matter, 
a  decree  of  divorce  is  conclusive  as  against  a  petition  for  review  after  the 
expiration  of  the  term  at  which  it  was  entered:  Salisbury  v.  Salisbury,  92 
Mo.  683. 
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Opp  V.  "Ward. 

[125  IMOIAMA,  241.] 

Sdbrooatiok,  Doctrinb  of,  when  Applied.  —  To  justify  the  application  of 
the  doctrine  of  subrogation,  a  person  must  have  paid  a  debt  due  to  a  third 
person,  for  the  payment  of  which  another  was  in  equity  primarily  liable; 
and  the  person  paying  the  debt  must,  in  doing  so,  have  acted  under  the 
compulsion  of  saving  himself  from  loss,  and  not  as  a  mere  volunteer. 

Guarantor  of  Judgment  Creditor  Entitled  to  Subrogation  to  Rights 
OF  Surety  on  Appeal  Bond  when.  —  Where  a  person  becomes 
guarantor  for  a  lessee,  and  the  lessor  recovers  judgment  against  the 
lessee  for  his  failure  to  perform  the  covenants  guaranteed,  and  the 
lessee  appeals  from  this  judgment,  which  is  affirmed,  and  the  lessor  then 
sues  the  guarantor,  and  recovers  judgment  against  him  for  the  rent  of  the 
demised  premises  from  the  date  of  the  rendition  of  the  judgment  against 
the  lessee  up  to  the  time  of  his  death,  which  judgment  the  guarantor 
pays,  the  lessee  having  paid  the  judgment  against  himself,  the  guarantor 
ia  entitled  to  recover  the  amount  so  paid  by  him  from  the  surety  on  the 
appeal  bond,  and  no  demand  before  suit  is  necessary.  The  interposition 
of  the  second  surety  having  been  the  means  of  involving  the  first  in  the 
liability  which  he  was  ultimately  compelled  to  pay,  the  equity  of  the 
first  is  complete,  and  he  is  entitled,  on  the  principles  of  subrogation,  to 
stand  as  though  the  creditor  had  assigned  the  appeal  bond  to  him.  If 
the  first  surety  suffers  loss  or  his  liability  is  increased  or  prolonged  so  as 
to  render  him  liable  to  suffer  loss  by  the  intervention  of  the  second,  the 
latter  assumes  all  the  risk  resulting  from  hia  voluntary  interposition* 

The  opinion  states  the  case. 

B.  W.  Langdon  and  T.  F.  Gaylord,  for  the  appellant. 

R.  P.  Davidson  and  R.  P.  Davidson,  Jr.,  for  the  appellees. 

Mitchell,  J.  The  questions  for  decision  arise  upon  the 
following  facts:  In  1876,  Wilson  and  Hanna  leased  certain 
premises  in  the  city  of  Lafayette  to  James  H.  Telford,  who 
agreed  to  pay  a  stipulated  sum  as  rentj  and  to  surrender  the 
premises  at  the  end  of  one  year.  Ward  became  bound  aa 
guarantor  for  the  faithful  performance  by  the  lessee  of  the 
covenants  or  agreements  contained  in  the  lease.  Telford 
went  into  possession,  but  refused  to  surrender  at  the  end  of 
his  term,  and  the  lessors  recovered  judgment  against  him 
for  possession,  and  for  $164.44  damages.  Telford  appealed  to 
this  court,  Opp  becoming  surety  on  his  appeal  bond,  by  means 
of  which  all  proceedings  to  enforce  the  judgment  were  sus- 
pended, and  the  lessors  were  thereby  kept  out  of  possession 
from  the  thirty-first  day  of  January,  1878,  the  date  of  the 
judgment,  until  the  twentieth  day  of  May,  1881,  the  judgment 
having  been  affirmed  on  the  fifteenth  day  of  February,  1881: 
Telford  v.    Wilson,   71   Ind.   655.     Thereupon   Wilson    and 
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Hanna  brought  suit  and  recovered  judgment  against  Ward, 
on  his  contract  of  guaranty.  The  amount  recovered  was  $676, 
besides  costs,  the  amount  specified  being  the  rental  value  of 
the  leased  premises  from  the  date  of  the  judgment  appealed 
from  to  the  sixteenth  day  of  July,  1880,  at  which  date  Telford 
died,  having  previously  paid  the  judgment  recovered  against 
him  for  damages.  The  judgment  against  Ward  was  after- 
wards affirmed  by  this  court  on  appeal:  Ward  v.  Wilson,  100 
Ind.  52;  50  Am.  Rep.  763.  Ward  subsequently  paid  the 
judgment  recovered  against  him,  which,  with  accumulated  in- 
terest and  costs,  amounted,  when  paid,  to  $838.30,  and  there- 
upon he  brought  this  suit  against  Opp  on  the  appeal  bond. 
Wilson  and  Hanna  were  made  parties  defendant  to  answer. 
They  disclaimed  any  interest  in  the  appeal  bond,  except  that 
they  claimed  judgment  in  their  favor  for  a  small  amount  of 
costs  which  remained  unpaid  in  their  suit  against  Telford. 
The  finding  of  the  court  was  in  favor  of  the  plaintiff  below. 

If  the  plaintiff  was  entitled  to  recover,  it  was  because  after 
paying  the  judgment  recovered  by  Wilson  and  Hanna  against 
him  for  the  rent  that  accrued  pending  the  appeal  taken  by 
Telford  he  became  subrogated  to  their  rights  and  remedies 
upon  the  appeal  bond. 

Subrogation  is  an  equitable  device,  and  rests  upon  the  prin- 
ciples of  justice  and  equity  which  it  is  intended  to  accomplish. 
The  doctrine  is  well  established  that  one  who  occupies  the 
attitude  of  a  surety  will  be  subrogated  to  all  the  rights,  reme- 
dies, and  securities  which  the  creditor  held,  in  case  the  former 
has  been  compelled  to  pay  a  debt  which,  in  equity  and  good 
conscience,  should  have  been  paid  by  another.  Payment  by 
the  surety  is  equivalent  to  a  purchase  from  the  creditor,  and 
operates  as  an  equitable  assignment  of  the  debt,  and  all  its  in- 
cidents, to  the  former:  Thomas  v.  Stewart,  117  Ind.  50;  Pence 
V.  Armstrong,  95  Ind.  191;  Arhogast  v.  Hays,  98  Ind.  26;  Acer 
V.  Hotchkiss,  97  N.  Y.  395.  These  principles  are  familiar,  and 
of  frequent  application. 

The  application  of  the  doctrine  of  subrogation  requires,  — 
1.  That  a  person  must  have  paid  a  debt  due  to  a  third  per- 
son, for  the  payment  of  which  another  was  in  equity  primarily 
liable;  and  2.  That  in  paying  the  debt  the  person  paying 
acted  under  the  compulsion  of  saving  himself  from  loss,  and 
not  as  a  mere  volunteer:  ^tna  Life  Ins.  Co.  v.  Middleport,  124 
U.  S.  534;  Hoover  v.  Epler,  52  Pa.  St.  522;  Southall  v.  FarisJs 
85  Va.  403;  Sheldon  on  Subrogation,  sec.  240. 
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It  is  insisted,  however,  that  in  the  case  of  successive 
sureties  who  become  bound  by  separate  obligations  for  the 
payment  of  the  same  debt,  the  equity  of  the  last  surety  is 
superior  to  that  of  the  first,  and  that  as  the  liability  of  the 
plaintiff  below,  as  guarantor,  was  prior  in  point  of  time  to  that 
of  the  appellant  as  surety  on  the  appeal  bond,  both  being 
bound  for  the  same  debt,  the  equity  of  the  latter  was  at  least 
equal,  if  not  superior,  to  that  of  the  former.  This  view  is  not 
maintainable  in  a  case  like  the  one  under  consideration.  It^ 
is  quite  true  the  plaintiff  below  became  liable,  as  guarantor, 
for  the  payment  of  all  rent,  as  well  as  for  all  damages  grow- 
ing out  of  the  unlawful  detention  of  the  property  by  the 
tenant.  But  it  is  also  true  that  his  liability,  which  theretofore 
was  uncertain  and  contingent,  became  certain  and  fixed  when 
the  landlord  recovered  judgment  for  the  possession  of  the 
leased  premises,  and  for  damages  for  their  unlawful  deten- 
tion. The  guarantor  had  the  right  to  pay  the  amount  of  the 
judgment  recovered  against  his  principal,  and  thus  put  an  end 
to  his  liability  at  once.  By  the  voluntary  intervention  of  the 
appellant  in  becoming  surety  on  the  appeal  bond,  all  further 
proceedings  on  the  judgment,  by  which  the  landlord  was 
awarded  the  right  of  immediate  possession,  were  stayed,  and 
the  hands  of  the  guarantor  were  effectually  tied  until  the  ap- 
peal was  disposed  of.  It  is  settled  that  the  sureties  on  an 
appeal  bond  given  by  a  judgment  defendant  on  appeal  from 
a  judgment  for  the  possession  of  real  estate  are  liable,  not  only 
for  the  money  judgment,  but  also  for  the  rental  value  of  the 
real  estate  pending  the  appeal,  to  an  amount  not  exceeding 
the  penalty  of  the  bond:  Opp  v.  Ten  Eyck,  99  Ind.  345;  Haya 
V.  Wilstach,  101  Ind.  100;  Graeter  y.  De  Wolf,  112  Ind.  1; 
Stults  V.  Zahn,  117  Ind.  297. 

Upon  the  determination  of  the  appeal,  the  landlord  had  his 
election  to  sue  on  the  appeal  bond  and  recover  the  rental  value 
of  the  premises  unlawfully  detained,  or  to  proceed  against  the 
guarantor  on  the  lease.  He  adopted  the  latter  alternative. 
If  he  had  sued  on  the  appeal  bond  and  recovered  judgment 
against  the  surety,  it  is  quite  certain  that  the  latter  would 
have  had  no  standing  in  a  court  of  equity  to  recover  from  the 
guarantor.  This  is  so  because  he  occupies  the  position  of  a 
volunteer,  and,  as  is  pertinently  said  in  Acer  v.  HotchJdss,  97 
N.  Y.  395,  "One  who  is  only  a  volunteer  cannot  invoke  the 
aid  of  subrogation,  for  such  a  person  can  establish  no  equity  ": 
Gans  V.  Thieme,  93  N.  Y.  225.    Having  intervened  as  a  volun- 
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teer,  and  by  his  interposition  stayed  proceedings  on  the  judg- 
ment for  possession,  to  the  prejudice  of  the  guarantor,  whose 
liability  had  become  fixed  and  at  an  end,  so  far  as  respects 
future  rents,  it  must  be  considered  in  equity  that  he  did  so 
upon  the  condition  that  he  would  take  the  place  of  the  guar- 
antor from  that  time  forward:  Barnes  v.  Mott,  64  N.  Y.  397; 
21  Am.  Rep.  625;  Hinckley  v.  Kreitz^  58  N.  Y.  583;  Schnii- 
zeVs  Appeal,  49  Pa.  St.  23. 

The  interposition  of  the  second  surety  having  been  the 
means  of  involving  the  first  in  the  liability  which  he  was 
ultimately  compelled  to  pay,  the  equity  of  the  first  is  com- 
plete, and  he  is  entitled,  on  the  principles  of  subrogation,  to 
stand  as  though  the  creditor  had  assigned  the  appeal  bond  to 
him:  Brandenburg  v.  Flynn,  12  B.  Mon.  397;  Bohannon  v. 
Combs,  12  B.  Mon.  563;  Brandt  on  Suretyship  and  Guaranty, 
sec.  227;  Sheldon  on  Subrogation,  sec.  131. 

One  who  intervenes  without  the  solicitation  of  a  surety,  and 
by  his  interference  ties  the  hands  of  the  latter  so  as  to  prolong 
or  add  to  his  liability,  and  prevent  the  effectual  enforcement 
of  the  judgment  or  process  against  the  principal,  as  it  might 
have  been  but  for  his  intervention,  cannot  be  made  to  say 
that  he  occupies  a  position  which  should  commend  him  to  the 
favor  of  a  court  of  equity. 

The  conclusion  above  stated  is  in  no  wise  in  conflict  with 
that  reached  in  Kane  v.  State,  78  Ind.  103.  In  that  case  the 
principal  had  given  bond  with  sureties  to  the  state,  condi- 
tioned, among  other  things,  that  he  would  pay  all  fines  and 
costs  which  might  be  assessed  against  him  for  any  violation 
of  the  statute  regulating  the  sale  of  intoxicating  liquors. 
Fines  were  afterwards  assessed  against  him,  which,  with 
costs,  amounted  to  a  considerable  sum.  These  were  after- 
wards paid  by  one  who  became  replevin  bail  for  the  stay  of 
execution,  and  it  was  correctly  held  that  the  bail  became 
subrogated  to  the  rights  of  the  state,  and  entitled  to  main- 
tain a  suit  against  the  sureties  on  the  bond.  In  that  case, 
however,  the  liability  of  the  sureties  on  the  bond  was  in  no 
way  enlarged  or  prolonged,  nor  was  the  situation  of  the 
sureties  in  any  way  changed  by  the  intervention  of  the  re- 
plevin bail.  Possibly,  if  it  had  been  shown  that  the  prin- 
cipal had  property  out  of  which  the  fine  and  costs  could  have 
been  made  in  case  execution  had  issued  when  the  fines  were 
assessed,  and  that  he  had  since  disposed  of  the  property  to 
the  prejudice  of  the  sureties  on  the  bond,  a  diflFerent  conclu- 
sion might  have  been  reached. 
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Where  the  first  surety  suffers  loss,  or  where  his  liability  is 
increased  or  prolonged  so  as  to  render  him  liable  to  suffer  loss 
by  the  intervention  of  the  second,  the  latter  assumes  all 
the  risk  arising  from  his  voluntary  interposition.  In  such  a 
case,  there  is  no  injustice  in  requiring  the  second  surety  to 
perform  his  undertaking  according  to  its  terms,  since  by  his 
intervention  he  has  been  the  means  of  involving  the  first  surety 
in  a  liability  which  otherwise  he  might  have  escaped.  The 
conclusion  above  is  not  in  conflict  with  that  reached  in  Holmes 
V.  Day,  108  Mass.  563. 

It  is  undoubtedly  true,  as  the  appellant  contends,  that  a 
surety  will  not  be  subrogated  to  the  equities  or  securities  of 
the  creditor  until  the  claim  of  the  latter,  for  the  payment  of 
which  he  has  taken  security,  has  been  fully  satisfied:  Vert 
V.  Vo88,  74  Ind.  565;  Sheldon  on  Subrogation,  sec.  127.  The 
reason  is,  that  the  law  will  not  permit  the  right  of  action  to 
enforce  the  security  to  be  divided  between  the  creditor  and 
the  surety,  nor  allow  the  debtor  to  be  subjected  to  the  incon- 
venience of  two  actions  instead  of  one. 

In  the  present  case  the  creditors  were  made  parties  to  the 
suit.  They  disclaimed  any  interest  in  the  bond,  except  as  to 
some  costs,  and  the  finding  of  the  court  fails  to  show  that  they 
are  entitled  to  recover  anything  on  the  bond.  All  those  who 
had  any  interest  in  the  bond  were  before  the  court,  and  it  was 
not  so  material  whether  they  were  plaintiffs  or  defendants,  so 
that  the  judgment  settled  the  rights  of  all  the  parties  before 
the  court:  Morningstar  v.  Cunningham,  110  Ind.  328;  59  Am. 
Rep.  211;  Home  Ina.  Co.  v.  Gilman,  112  Ind.  7.  Upon  the 
facts  as  found,  it  appears,  therefore,  that  the  creditor's  claim 
has  been  fully  satisfied,  and  that  the  surety  cannot  be  again 
vexed  by  another  suit  on  the  appeal  bond.  There  was  no 
necessity  that  a  demand  should  have  been  made  before  insti- 
tuting the  suit.  It  does  not  appear  that  the  amount  of  the 
recovery  was  too  large. 

There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

SuBROOATioiT.  —  As  to  when  the  doctrine  of  Bnbrogat!on  applies,  see  Wilton 
T.  Mayberry,  75  Wis.  191;  17  Am.  St  Rep.  193,  and  note;  Phenix  Iw.  Co.  t. 
Fir$t  Nat.  Bank,  85  Va.  765;  17  Am.  St.  Rep.  101,  and  note;  Curry  r.  Curryt 
87  Ky.  667;  12  Am.  St.  Rep.  504,  and  note.  As  to  the  right  of  sureties  to 
■ubrogation,  see  Carter  v.  Jones,  5  Ired.  Eq.  196;  49  Am.  Deo.  425,  and  note, 
«oto  to  New  Bedford  Inst,  etc  v.  Hathaway,  45  Am.  Rep.  295-297. 
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Woodward  v.  Semans. 

[125  Indiana,  890.] 
AaKEKMXsr  to  Yibld  Pbopertt  iw  Exchanqs  foe  Pbopkrtt — Ooi?- 
TRAOT  or  Salb  not  Bailment.  —  An  agreement  by  which  one  party 
agrees  to  deliver  to  another  wheat,  for  which  the  latter  is  to  deliver,  on 
request  a  designated  number  of  pounds  of  flour  and  bran  for  each  bushel 
of  wheat  delivered,  is  essentially  a  contract  of  sale,  and  not  of  bailment. 
The  party  delivering  the  wheat  is  not  entitled  to  the  flour  and  bran  pro< 
dnced  from  the  wheat  delivered  by  him  to  the  other  party,  and  the  lat- 
ter does  not  undertake  to  restore  the  wheat  either  in  its  original  or  in 
its  altered  form.  If,  therefore,  a  person  agrees  to  furnish  to  a  miller 
wheat  for  which  the  latter  agrees  to  deliver  to  him,  on  request,  a  des- 
ignated number  of  pounds  of  flour  and  bran  for  each  bushel  of  wheat 
delivered,  the  flour  and  bran  to  remain  in  the  possession  of  the  miller, 
Bubjeot  to  delivery  upon  demand  of  the  other  party,  and  before  the  de« 
livery  of  all  the  flour  and  bran  the  miller's  mill  and  warehouse,  with 
their  contents,  are,  without  his  negligence  or  wrong,  consumed  by  fire, 
the  miller  will  be  liable  to  such  other  party  for  the  flour  and  braa  whioh 
had  not  been  delivered. 

The  opinion  states  the  case. 

M.  S,  Robinson  and  J.  W.  Lovett,  for  the  appellants. 

C.  L,  Henry  and  H.  C.  Ryan^  for  the  appellees. 

Elliott,  J.  The  appellants  were  dealers  in  grain,  conduct- 
ing a  warehouse  and  a  flouring-mill  at  the  town  of  Lapel. 
The  appellees  agreed  to  furnish  wheat  to  the  appellants,  for 
which  the  appellants  were  to  deliver  to  them,  on  request,  a 
designated  number  of  pounds  of  flour  and  bran  for  each  bushel 
of  wheat  delivered.  The  flour  and  bran  were  to  remain  in 
the  possession  of  the  appellants,  subject  to  delivery  upon  the 
demand  of  the  appellees.  Before  the  delivery  of  all  of  the 
flour  and  bran  to  the  appellees,  the  mill  and  warehouse  of 
the  appellants  were  burned,  and  the  flour  and  bran  destroyed. 
The  fire  was  not  caused  by  any  negligence  or  wrong  of  the 
appellants. 

It  is  the  law  of  this  jurisdiction,  as  well  as  of  many  others, 
that  where  a  warehouseman  receives  grain  on  deposit  for  the 
owner,  to  be  mingled  with  other  grain  in  a  common  receptacle 
from  which  sales  are  made,  the  warehouseman  keeping  con- 
stantly on  hand  grain  of  like  kind  and  quality  for  the  deposi- 
tor, and  ready  for  delivery  to  him  on  call,  the  contract  is  one 
of  bailment,  and  not  of  sale:  Rice  v.  Nixon,  97  Ind.  97;  49 
Am.  Rep.  430,  and  authorities  cited;  Bottenherg  v.  Nixon,  97 
Ind.  106;  Schindler  v.  Westover,  99  Ind.  395;  Lyon  v.  Lenon, 
106  Ind.  567  (570);  Preston  v.  Witherspoon,  109  Ind.  457;  58 
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Am.  Rep.  417;  Momingstar  v.  Cunningham^  110  Ind.  328 
(386);  59  Am.  Dec.  211.  But  the  case  before  us  does  not  fall 
within  the  rule  which  the  cases  cited  assert;  on  the  contrary, 
it  falls  within  an  entirely  different  rule.  There  is  here  no 
agreement  to  restore  to  the  original  owner  the  identical  prop- 
erty nor  to  restore  to  him  property  of  like  quality,  nor  is  there 
any  agreement  to  restore  to  him  the  product  of  the  property. 
The  agreement  is  to  yield  property  in  exchange  for  property, 
and  this  is  essentially  a  contract  of  sale.  The  appellees  were 
entitled  to  a  designated  quantity  of  flour  and  bran  for  each 
bushel  of  wheat  delivered  by  them,  but  they  were  not  entitled 
to  the  flour  and  bran  produced  from  the  particular  wheat  deliv- 
ered by  them  to  the  appellants.  There  was  therefore  no  un- 
dertaking to  restore  the  wheat  either  in  its  original  form  or  in 
an  altered  form.  In  Bretz  v.  Diehlj  117  Pa.  St.  689,  2  Am. 
St.  Rep.  706,  the  court  said:  "The  fundamental  distinction 
between  a  bailment  and  a  sale  is,  that  in  the  former  the  sub- 
ject of  the  contract,  although  in  an  altered  form,  is  to  be  re- 
stored to  the  owner;  whilst  in  the  latter  there  is  no  obligation 
to  return  the  specific  article;  the  party  receiving  it  is  at  lib- 
erty to  return  some  other  thing  of  equal  value  in  place  of  it." 
Our  own  decisions  assert  a  similar  doctrine,  and  by  some  of 
them  it  has  been  applied  to  cases  very  like  the  present:  Ewing 
V.  Frenchy  1  Blackf.  353;  Carlisle  v.  Wallace,  12  Ind.  252;  74 
Am.  Dec.  207;  Lyon  v.  Lenon,  106  Ind.  567  (570).  The  de- 
cisions of  other  courts  are  in  full  agreement  with  our  own: 
Norton  v.  Woodruff,  2  N.  Y.  153;  Austin  v.  Seligman,  21 
Blatchf.  506;  South  Australian  Ins.  Co.  v.  Randell,  L.  R.  8 
P.  C.  100  (108);  Jonea  ▼.  Kemp,  49  Mich.  9. 
Judgment  affirmed. 

G>KTBAOT,  wmtTHKK  ▲  Salx  OB  Bahjcutt.  —  As  to  whether  a  eontrmol 
b  one  of  sale  or  of  bailment,  see  Chickermg  v.  Bcutrest^  130  IlL  206;  17  Aja. 
8i.  Rep.  809,  and  note)  note  to  Sreit  ▼.  Diehi,  2  Am.  St  Rep.  7 11-7  It. 
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Brown  v.  Jones. 

[125  INDIAHA,  875.] 
AoCKFTAItOB  OT  BlLt.  OT  ExCHANOS  —  CoPT  OF,   DOES  NOT  CoimtOXi    AVKR- 

HBNTS  OT  Complaint.  —  In  an  action  upon  a  bill  of  exchange  drawn  by 
the  defendant,  payable  to  his  own  order,  and  by  him  indorsed  to  the 
plaintiff,  the  acceptance  is  not  the  foundation  of  the  action,  and  a  copy 
thereof  filed  with  the  complaint  cannot  control  its  averments. 

Bill  or  Exchanob  Presented  and  P&otestrd  in  Time  when.  —  A 
thirty- day  bill  of  exchange,  made  and  accepted  on  the  11th  of  February, 
1884,  was  properly  presented  for  payment  and  protested  for  non-pay- 
ment on  the  15th  of  March,  1884,  where  the  law  governing  the  case  al- 
lowed three  days  of  grace  after  its  maturity. 

Presentment  of  Bill  of  Exchange,  What  Constitutes. — If  a  bill  of 
exchange  is  taken  to  the  place  designated  in  the  acceptance  as  the  place 
of  payment,  and  the  place  is  unoccupied  and  closed,  and  no  one  can  be 
found  to  whom  presentment  for  payment  can  be  made,  this  amounts,  in 
legal  effect,  to  a  presentment  of  the  bill  and  a  refusal  to  pay  it.  And 
there  is  no  variance  between  a  statement  of  these  facta  in  the  complaint^ 
and  a  statement  in  the  notice  of  dishonor  that  the  bill  was  duly  presented 
for  payment. 

Notice  of  Dishonor  of  Bill  of  Exchange  Mailed  in  Time  when. — A 
notice  of  the  protest  of  a  bill  of  exchange  mailed  by  the  notary  the 
next  day  after  the  protest  is  made  is  mailed  in  time. 

Notice  of  Protest  of  Bill  of  Exchange,  What  Sufficient.  —  A  notice 
of  protest  of  a  bill  of  exchange  in  which  figures  are  used  to  designate 
the  months  is  not  insufficient  on  that  account.  Such  notice  sufficiently 
describes  the  bill  in  these  words:  "A  draft  for  $500  on  F.  W.  PuUen  k 

Co.,  dated  2-11-84,  payable  thirty  days  after  date,  indorsed  by ," 

and  the  words,  "  Done  at  the  request  of  the  First  National  Bank  of  Chi- 
cago," contained  in  sunh  notice,  are  sufficient  to  show  who  held  the  papec 
and  where  it  could  be  found. 

Action  on  a  bill  of  exchange.     The  opinion  states  the  factr. 
J.  McCabe  and  E.  F.  McCabe,  for  the  appellant. 
C.  V.  McAdams,  for  the  appellees. 

Berkshire,  C.  J.  This  was  an  action  upon  a  bill  of  ex- 
change drawn  by  the  appellant,  payable  to  his  own  order,  and 
indorsed  by  him  to  the  appellees. 

The  case  has  been  here  once  before,  but  the  questions  now 
involved  were  not  then  before  the  court  for  consideration: 
Brown  v.  Jones,  113  Ind.  46;  3  Am.  St.  Rep.  623. 

After  the  cause  had  been  remanded  to  the  trial  court  for  a 
new  trial,  the  appellees  obtained  leave  to  amend  their  com- 
plaint, and  did  amend  it.  Thereafter  the  appellant  withdrew 
his  answers,  and  filed  a  demurrer  to  the  complaint. 

The  court  overruled  the  demurrer,  and  the  appellant  saved 
an  exception,  and  filed  an  answer  in  general  deniaL 
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The  cause  being  at  issue,  the  appellant  moved  the  court  for 
a  judgment  on  the  state  of  the  pleadings.  This  motion  was 
overruled,  and  an  exception  reserved,  and  afterwards  a  bill  of 
exceptions  was  filed. 

After  overruling  the  motion  of  the  appellant  for  judgment, 
the  cause  was  submitted  to  the  court  for  trial,  with  a  request 
for  a  special  finding.  A  special  finding  was  thereafter  returned, 
and  to  the  conclusions  of  law  therein  announced  the  appellant 
saved  an  exception,  and  the  court  gave  judgment  for  the  ap- 
pellees. 

The  errors  assigned  are  as  follows:  1.  Overruling  the  de- 
murrer to  the  complaint;  2.  Overruling  the  motion  for  judg- 
ment on  the  state  of  the  pleadings;  3.  Error  in  the  conclusions 
of  law. 

No  specific  causes  for  giving  judgment  in  favor  of  the  ap- 
pellant upon  the  state  of  the  pleadings  were  stated  in  his 
motion,  and  if  for  no  other  reason,  the  court  might  for  this 
reason  have  very  properly  overruled  the  motion. 

The  motion  should  have  been  so  drawn  as  to  direct  the 
court's  attention  to  the  questions  sought  to  be  raised  thereby. 
It  is  the  business  of  the  court  to  consider  such  questions  as 
its  attention  may  be  called  to,  if  they  are  properly  before  it, 
but  none  other.  But  counsel  for  the  appellant,  in  their  argu- 
ment, inform  us  that  the  motion  was  grounded  on  the  insuf- 
ficiency of  the  complaint;  and  that  being  the  case,  the  same 
questions  are  raised  by  the  first  assigned  error.  We  have 
carefully  examined  the  complaint,  and  have  no  hesitation  in 
holding  it  good. 

The  action  rests  upon  a  bill  of  exchange  drawn  by  the  ap- 
pellant in  favor  of  himself  upon  a  firm  doing  business  in  the 
city  of  Chicago,  state  of  Illinois.  After  its  acceptance,  it  was 
indorsed  to  the  appellees.  The  point  is  made  that  it  does  not 
appear  by  averment  in  the  complaint  whether  the  bill  was  in- 
dorsed before  or  after  its  acceptance;  and  on  the  assumption 
that  the  presumption  arises  that  the  indorsement  was  before 
its  acceptance  the  argument  is  built.  But  as  the  complaint 
clearly  shows  that  the  bill  was  accepted  before  its  indorsement, 
the  argument  can  have  no  weight. 

It  is  contended  that  the  copy  of  the  acceptance  filed  with 
the  complaint  limited  the  time  of  payment  to  twenty-eight 
days  from  the  date  of  the  bill,  and  hence  it  was  not  protested 
in  time,  and  therefore  the  drawer  was  discharged.  But  as  the 
acceptance  is  not  the  foundation  of  the  action,  the  copy  thereof 
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filed  with  the  complaint  cannot,  as  contended,  control  the 
averments  of  the  complaint. 

The  court  did  not  err  in  its  conclusions  of  law.  The  bill 
was  drawn  on  February  11,  1884,  and  accepted  on  the  same 
day.  It  was  a  thirty-day  bill.  The  acceptance  was  without 
qualification,  except  as  to  the  place  of  payment.  It  required 
presentation  at  No.  136  East  Kinzie  Street,  Chicago,  Illinois, 
which  was  the  place  of  business  of  the  acceptors. 

There  were  twenty-nine  days  in  February,  1884,  hence  the 
bill  was  payable  on  the  twelfth  day  of  March,  and  when  three 
days  of  grace  are  added  thereto  we  have  reached  the  15th  of 
said  month,  which  was  the  day  on  which  the  bill  was  pre- 
sented for  payment  and  protested  for  non-payment;  and  this 
was  the  proper  date  for  presentment  and  protest:  Helphenatine 
V.  Vincennes  Nat.  Banky  65  Ind.  582. 

The  further  point  is  made  that  there  is  a  variance  between 
the  allegation  in  the  complaint  (which  is  supported  by  the 
special  finding)  and  the  notice  which  was  given  to  the  defend- 
ant of  the  dishonor  of  the  paper.  The  complaint  alleges,  and 
the  special  finding  so  finds,  that  the  bill  was  taken  to  the 
place  designated  in  the  acceptance  as  the  place  of  payment^ 
and  that  the  building  was  unoccupied  and  closed,  and  no  one 
could  be  found  to  whom  presentment  for  payment  could  be 
made,  while  the  notice  states  that  the  bill  was  duly  presented 
for  payment. 

There  is  nothing  in  the  distinction  attempted  to  be  drawn. 
In  legal  eflect,  the  bill  was  presented  and  payment  refused; 
at  least,  we  cannot  see  how  the  appellant  can  be  prejudiced 
because  of  the  failure  of  the  notice  to  recite  the  facts  as  they 
occurred:  See  Henry  v.  State  Bank,  3  Ind.  216;  Tiedeman  on 
Commercial  Paper,  sec.  346;  Randolph  on  Commercial  Paper, 
sec.  1226. 

After  protesting  the  bill,  the  notary  who  executed  the  same 
mailed  a  notice  thereof  at  the  post-oflBce  in  Chicago,  Illinois, 
to  the  Citizens'  Bank  of  Attica,  Indiana,  addressed  to  said 
bank  at  that  place,  with  directions  to  said  bank  to  forward  the 
same  to  the  appellant,  his  address  not  being  known  to  the 
said  notary.  The  said  notice  was  mailed  on  the  16th  of  March, 
the  next  day  after  the  protest  was  made,  and  was  received  by 
the  said  bank  on  the  18th  of  the  said  month,  and  mailed 
by  the  first  mail  going  to  the  appellant's  post-office  after  its 
receipt,  and  was  received  by  the  appellant  on  the  20th  of 
said  month. 
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It  is  contended  tTiat  the  notice  was  not  mailed  by  the  notary 
at  Chicago  within  the  proper  time.  We  think  there  is  nothing 
in  this  objection.  The  paper  was  payable  in  the  state  of  Illi- 
-  nois,  hence  was  controlled  by  the  statutes  of  Illinois  relating  to 
commercial  paper:  2  Daniel  on  Negotiable  Instruments,  sec. 
936;  ShanUin  v.  Cooper,  8  Blackf.  41;  Turner  v.  Rogers,  8  Ind. 
139;  Bryant  v.  Edson,  8  Vt.  325;  30  Am.  Dec.  472;  Andrews 
V.  Pond,  13  Pet.  65;  Allen  v.  Bratton,  47  Miss.  119;  Fcrdyce 
V.  Nelson,  91  Ind.  447;  Murphy  v.  Collins,  121  Mass.  6.  By 
the  laws  of  that  state  there  was  a  period  of  three  days  allowed 
as  grace  after  the  maturity  of  the  bill,  and  forty-eight  hours 
thereafter  given  to  the  notary  in  which  to  mail  the  notice.  But 
the  notice  was  mailed  the  next  day  after  the  protest,  which 
was  in  time  if  controlled  by  the  lex  mercatoria:  2  Am.  &  Eng. 
Ency.  of  Law,  327,  and  cases  cited.  But  it  is  contended 
that  the  notice  was  insufficient.    It  was  as  follows: — 

"  State  of  Illinois,  County  of  Cook. 

"  Chicago,  Illinois,  3-15-1884. 

"Sir,— A  draft  for  $500  on  F.  W.  Pullen  &  Co.,  dated 

2-11-84,  payable  thirty  days   after  date,  indorsed  by , 

has  been  this  day  by  me  protested  for  non-payment,  and  I 
/hereby  notify  you  that  payment  has  been  duly  demanded,  and 
rthe  holder  looks  to  you  for  payment,  damages,  interest,  and 
costs.  Done  at  the  request  of  the  First  National  Bank  of 
Ohicago.  Oeville  Peckenn, 

**  To  James  Brown.  Notary  Public." 

It  is  objected  that  the  figures  "  3-15-1884,"  and  "  2-11-84  " 
haye  no  legal  significance,  and  that  the  appellant  was  not  bound 
to  take  notice  therefrom  the  date  at  which  the  notice  was  writ- 
ten, or  of  the  date  of  the  paper  protested.  There  is  nothing  in 
this  objection;  the  appellant  knew  as  well,  from  the  figures  em- 
ployed, the  dates  intended  as  though  the  names  of  the  months 
had  been  written,  and  that  was  all  that  was  necessary. 

But  it  is  contended  that  the  bill  was  not  so  described  in  the 
notice  as  to  give  to  the  appellant  the  information  that  it  was 
the  paper  sued  on  that  was  protested.     We  think  otherwise. 

From  the  facts  stated,  the  appellant,  if  a  person  of  ordinary 
intelligence,  could  but  understand  that  the  paper  sued  upon 
was  the  paper  referred  to  in  the  notice,  and  especially  so  if  he 
bad  drawn  no  other  bill  for  the  same  amount,  on  the  same 
<late,  directed  to  the  same  persons  for  acceptance.     Upon  the 
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sufficiency  of  such  notices  we  cite  the  following  authorities: 
Henry  v.  State  Bank,  3  Ind.  216;  2  Am.  &  Eng.  Ency.  of 
Law,  408,  and  notes;  Tiedeman  on  Commercial  Paper,  sec. 
345;  Randolph  on  Commercial  Paper,  sec.  1224. 

But  it  is  contended,  lastly,  that  the  appellant  was  not  in- 
formed who  held  the  paper,  and  where  it  could  be  found. 

The  notice  stated  that  the  bill  was  protested  at  the  instance 
of  the  First  National  Bank  of  Chicago,  and  the  appellant  could 
but  understand  from  this  that  it  held  the  paper,  at  least  that 
he  could  ascertain  its  whereabouts  by  inquiring  of  said  bank: 
Randolph  on  Commercial  Paper,  sec.  1221;  2  Am.  &  Eng. 
Ency.  of  Law,  410,  411;  Daniel  on  Negotiable  Instruments, 
sec.  979.  We  quote  from  this  last  authority:  "The  notice 
need  not  state  who  is  the  holder  of  the  bill  or  note,  nor  at 
whose  request  it  is  given." 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 


Neqotiablb  Instkuments  — Place  of  Presentment.  —  As  to  the  place 
of  presentment  of  negotiable  instruments  for  payment,  see  note  to  Oalpin  v. 
Hard,  15  Am.  Dec.  643,  644;  note  to  Berg  v.  Abbott,  24  Am.  Rep.  160,  161. 
A  promissory  note  or  bill  of  exchange  is  not  overdue  until  the  three  days  of 
grace  have  expired:  Ooodpaster  v.  Voj-is,  8  Iowa,  334;  74  Am.  Dec.  313;  Mor* 
rinon  v.  Bailey,  5  Ohio  St.  13;  64  Am.  Dec.  632. 

NeGOTIABLB    iNSTRUMENTa — DEFINITION   AND   OBJECT   OP    PROTEST:      See 

note  to  Dupri  v.  Richard,  43  Am.  Dec.  216-224,  wherein  is  discussed  the 
question  of  presentment  and  demand.  As  to  what  should  constitute  notice 
of  dishonor,  see  note  to  Cromer  v.  PkM,  26  Am.  Rep.  505-508.  As  to  the 
service  of  notice  of  dishonor  of  notes  and  bills,  see  note  to  Ransom  y.  Mack, 
38  Am.  Dec.  607-616. 
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Notice  by  Pubucation,  when  Sufficient.  —  Notice  by  publication  is  suf- 
ficient, where  the  proof  shows  that  three  full  weeks  of  publication  ex- 
pired more  than  thirty  days  before  the  first  day  of  the  term  at  which 
the  non-resident  defendant  was  notified  to  appear. 

Nunc  pro  Tunc  Entry  of  Order  for  Publication  may  be  Mads  when. 
—  A  nunc  pro  tune  entry  of  the  order  for  publication  of  notice  may  be 
properly  made  at  any  time  before  final  judgment  is  entered. 

EguiTABLB  Tender,  when  not  Required  in  Suit  to  Redeem.  —  While  the 
general  rule  is  that  the  plaintiff  in  a  suit  to  redeem  real  property  must 
make  an  equitable  tender  of  the  amount  due  the  senior  lien-holder,  if  it 
appears  that  the  lien-holder  has  money  in  his  bands  exceeding  the 
•mount  of  his  lien,  which  he  is  equitably  bound  to  apply  to  the  dis- 
charge of  his  claim,  such  tender  is  not  required. 
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Complaint  dobs  not  Show  Causk  or  Action  against  Sheriff  Who  Mad» 
Salb  whkn.  —  A  complaint  which  seeks  to  redeem  from  a  sale  affirms 
the  sale,  and  there  caa  therefore  be  no  cause  of  action  against  th» 
sheriff  who  made  the  sale,  even  though  he  did  not  make  a  true  return. 

Mortgagee  in  Possession  cannot  Embarrass  Right  to  Redeem  bv  Max* 
IKO  Improvements.  He  may  make  repairs,  but  he  ^cannot  make  im- 
provements, at  the  expense  of  redemptioners. 

Factobt  and  its  Equipments  mat  be  Personal  Property  when.  —  A 
factory  with  its  equipments,  though  it  is  affixed  to  the  soil,  may  have 
impressed  upon  it  the  character  of  personal  property  by  the  acts  and 
conduct  of  parties  dealing  with  it  as  mortgagees  and  owners,  and  thi» 
character,  when  once  impressed  upon  it,  will  be  retained,  unless  by  de« 
cree  it  is  transformed  into  real  property. 

DsoRBB  OF  Foreclosure  Which  does  not  Adjudicate  xtpon  CHARAcrsa 
OF  Property  which  is  ordered  sold  to  satisfy  the  mortgage  does  not 
estop  the  senior  lien-holder  to  treat  the  property  as  personalty. 

Bbmedy  of  Junior  Mortgagee  where  Sheriff  Sells  Realty  as  Person, 
alty.  —  If  a  sheriff  at  a  foreclosure  sale  sells  as  personal  property  that 
which  is  in  fact  real  property,  the  remedy  of  a  junior  mortgagee  is  to 
attack  the  sale  itself  as  invalid,  and  not  by  a  suit  to  redeem. 

Judgment  Creditor  cannot  Redeem  from  his  Own  Sale.  —  A  judgment 
creditor  is  not  entitled,  under  the  statute,  to  redeem  from  a  sale  made 
to  satisfy  a  judgment  entered  in  his  own  favor  as  well  a«  in  favor  ok 
other  lien-holders. 

Suit  to  redeem.    The  opinion  states  the  case. 

T.  J.  Kane  and  T.  P.  Davis,  for  the  appellants. 

L.  Wallace,  Jr.,  and  R.  Oraham,  for  the  appellee. 

Elliott,  J.  It  is  alleged  in  the  complaint  of  the  appel- 
lee that  in  suits  brought  by  Benjamin  F.  Horn  and  James 
R.  Carson  against  Eber  Teter  and  George  Teter  the  ap- 
pellee recovered  judgment  for  $5,080,  and  that  a  decree  wa» 
entered  foreclosing  a  mortgage  executed  by  the  Teters  to 
the  appellee  on  four  acres  of  land,  with  its  appurtenances; 
that  on  the  land  was  a  barrel-heading  factory,  comprising 
buildings,  engines,  and  machinery.  It  is  also  alleged  that 
Horn  recovered  a  judgment  for  ten  thousand  dollars,  and  ob- 
tained a  decree  of  foreclosure;  that  a  copy  of  this  decree  was 
issued  to  the  sheriff,  who  advertised  the  property  for  sale;  that 
he  sold  the  property  to  Horn  for  two  thousand  dollars,  which 
was  less  than  one  fifth  of  its  value,  and  that  the  sheriff  subse- 
quently made  a  return,  wherein  he  stated  that  Horn  purchased 
the  land  and  buildings  without  the  heading  factory  or  appur- 
tenances, whereas  he  did  in  fact  purchase  the  land  with  its 
appurtenances.  It  is  further  alleged  that  the  appellee  gave 
notice  at  the  time  of  the  sale  that  it  would  contest  the  right  of 
any  one  to  hold  the  property  purchased  at  the  sale  as  person* 
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alty;  that  the  Teters  are  insolvent,  knd  that  appellee's  judg- 
ment can  only  be  collected  from  the  property  sold  to  Horn; 
that  Horn  threatens  to  remove  the  property  from  the  state,  and 
will  remove  it  unless  enjoined;  that  he  has  been  in  possession 
of  the  property  since  1885,  and  that  the  rental  value  of  the 
property  was  from  two  thousand  to  four  thousand  dollars  per 
annum;  that  he  has  given  no  credit  for  rent,  and  that  he  has 
removed  from  the  state,  and  converted  to  his  own  use  prop- 
erty of  the  value  of  twelve  thousand  dollars. 

Horn  entered  a  epecial  appearance,  and  moved  to  quash  the 
notice  given  him  by  publication  as  a  non-resident.  The  con- 
tention that  the  notice  was  not  published  for  the  time  required 
must  fail.  The  proof  of  publication  shows  that  three  full 
weeks  of  publication  expired  more  than  thirty  days  before  the 
first  day  of  the  term  at  which  he  was  notified  to  appear,  and 
this  was  sufiBcient,  as  more  than  fifty-one  days  elapsed  between 
the  first  publication  and  the  first  day  of  the  term:  Hill  v. 
Pressley,  96  Ind.  447. 

It  was  proper  to  make  a  nunc  pro  tunc  entry  of  the  order  for 
publication.  No  final  judgment  had  been  entered  at  the  time 
the  motion  to  quash  was  interposed,  so  that  the  case  was  still 
pending  when  the  order  was  entered.  The  proceedings  were 
therefore  in  fieri  at  the  time  the  nunc  pro  tunc  entry  was 
made,  and  hence  it  was  clearly  within  the  power  of  the  court 
to  make  its  record  speak  the  truth.  The  rule  which  applies 
in  cases  where  the  action  has  been  fully  terminated  by  a  final 
judgment  is  not  relevant  to  such  a  case  as  this. 

The  complaint  is  in  the  nature  of  a  bill  to  redeem  real  prop- 
erty, and  the  general  rule  in  such  cases  is,  that  the  plaintiff 
must  make  an  equitable  tender  of  the  amount  due  the  senior 
lien-holder:  Nesbit  v.  Hanway,  87  Ind.  400;  Kemp  v.  Mitchell^ 
36  Ind.  249.  But  while  the  general  rule  is  that  an  equitable 
tender  must  be  made  by  offering  to  pay  what  may  be  found 
due  upon  an  accounting,  yet  there  are  exceptions  to  that  rule. 
One  of  these  exceptions  exists  where  it  appears  that  the  lien- 
holder  has  money  in  his  hands  exceeding  the  amount  of  his 
lien  which  he  is  equitably  bound  to  apply  to  the  discharge  of 
his  claim:  2  Jones  on  Mortgages,  sec.  1096.  The  principle 
which  underlies  the  rule  requiring  an  equitable  tender  is, 
*'  that  he  who  asks  equity  must  do  equity."  This  is  the  rea- 
son for  the  rule,  and  where  the  reason  fails,  so  also  does  the 
rule  itself.  Beyond  doubt  the  reason  fails  where  the  senior 
lien-holde,r  has  money  in  his  hands  which  it  is  his  duty  to 
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apply  to  the  payment  of  his  lien,  and  which  exceeds  the 
amount  of  his  claim.  As  the  complaint  in  this  case  shows  that 
the  senior  lien-heldor  had  money  in  his  hands  which  it  was 
his  duty  to  apply  to  the  payment  of  his  lien,  the  case  falls, 
not  within  the  general  rule, — for  that  fails,  —  but  falls  within 
the  exception.  We  must  therefore  hold  that  as  the  allega- 
tions of  the  complaint  are  confessed  by  the  demurrer,  the  fail- 
ure to  make  an  equitable  tender  is  excused  by  the  facts  pleaded. 
In  asserting  this  conclusion  we  do  not  inquire  whether  Horn 
was  chargeable  with  the  rents  received  by  him,  for,  leaving  the 
amount  of  the  rent  out  of  consideration,  it  still  appears  that 
he  had  twelve  thousand  dollars  in  his  hands;  hence  we  need 
not,  and  we  do  not,  examine  the  question  of  the  relevancy  of 
the  doctrine  declared  in  the  cases  of  Gavin  v.  Gray  don,  41  Ind. 
659;  Elwood  v.  Beymer,  100  Ind.  504. 

We  do  not  at  this  point  decide  whether  the  appellee  has 
any  right  to  redeem,  but  pass  that  question,  for  the  reason  that 
it  is  fully  presented  in  the  special  finding. 

We  are  unable  to  discover  any  theory  upon  which  it  can  be 
held  that  vE  cause  of  action  is  stated  against  Hawkins.  He 
was,  it  is  true,  the  sheriff  who  made  the  sale;  but  as  the  com- 
plaint seeks  to  redeem,  it  afiirms  the  sale,  and  as  it  does  this, 
there  can  be  no  cause  of  action  against  the  oflScer  who  made 
the  sale,  even  if  it  be  conceded  that  he  did  not  make  a  true 
return.  It  has  been  again  and  again  decided  that  a  com- 
plaint must  proceed  on  a  definite  theory,  and  be  good  on  that 
theory:  Mescall  v.  Tully^  91  Ind.  96;  First  Nat.  Bank  v.  Root, 
107  Ind.  224;  Louisville  etc.  R'y  Co.  v.  Thompson,  107  Ind.  442; 
57  Am.  Rep.  120;  Rahm  v.  Deig,.  121  Ind.  283.  The  only 
theory  upon  which  this  complaint  can  be  good,  if,  indeed,  it 
can  possibly  be  good  on  any,  is,  that  it  shows  a  right  to  redeem 
from  a  sale  made  by  a  sheriff,  and  upon  that  theory  it  is  le- 
gally impossible  that  it  can  be  good  against  the  oSicer  by 
whom  the  sale  was.  made.  The  demurrer  filed  by  Hawkins 
must  be  sustained. 

The  second  paragraph  of  the  answer  of  the  appellant  Horn  is 
a  partial  one,  and  is  addressed  to  so  much  of  the  complaint  as 
charges  him  with  the  rent  of  the  property  of  which  he  was  in 
possession  prior  to  the  sheriff's  sale.  This  answer  alleges  that 
the  appellant  made  permanent  improvements  of  the  value  of 
fifteen  hundred  dollars,  for  which  he  asks  credit. 

Upon  the  assumption  which  we  provisionally  make,  that  the 
complaint  was  good,  the  answer  was  clearly  bad.    A  mort- 
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gagee  in  possession  cannot  embarrass  the  right  to  redeem  by 
making  improvements.  He  may  make  repairs,  but  he  can- 
not make  improvements,  at  the  expense  of  redemptioners: 
Miller  v.  Curry,  124  Ind.  48. 

The  special  finding  states  the  facts  substantially  as  follows: 
On  the  7th  of  May,  1886,  Eber  Teter  and  George  Teter  were 
the  owners,  as  partners,  of  four  acres  of  land.  Situated  on 
this  land,  and  attached  to  it,  were  a  heading  factory  and  ap- 
purtenances. On  the  day  named,  a  suit  was  pending  in  the 
Hamilton  circuit  court,  wherein  James  R.  Carson  and  Ben- 
jamin F.  Horn  were  plaintifiFs,  and  the  Teters,  the  appellee, 
and  others  were  defendants,  and  in  that  suit  a  decree  of  fore- 
closure was  rendered,  in  which  judgments  were  embodied. 
Carson  recovered  $2,935.80,  Horn  $10,889.20,  and  the  appel- 
lee  $5,088.63.  In  June,  1883,  and  prior  to  that  time,  the  Te- 
ters were  partners,  doing  business  under  the  name  of  Teter 
and  Brother;  their  business  was  that  of  manufacturing  bar- 
rel headings,  and  they  were  the  owners  of  a  factory  properly 
equipped  for  that  business.  The  land  on  which  the  factory 
was  situated  was  purchased  by  the  firm  of  Teter  and  Brother, 
but  the  title  was  taken  in  the  name  of  George  Teter,  trustee. 
On  the  twenty-ninth  day  of  June,  1883,  Teter  and  Brother 
executed  a  chattel  mortgage  to  James  R.  Carson  on  the  part- 
nership property,  in  which  the  property  was  designated  "  as 
the  following  personal  property:  One  slack-barrel  heading 
factory,  consisting  of  boiler,  engine,  two  planers,  two  jointers, 
two  heading-turners,  four  saw  rigs,  two  thousand  feet  of  inch 
gas-pipes  and  connections,  and  all  other  property  or  incidents 
connected  therewith,  including  pulleys,  belts,  tanks,  etc.,  now 
located  on  part  of  lot  numbered  2  of  Coles  and  Jones's  ad- 
dition to  the  town  of  Cicero,  Hamilton  County,  Indiana." 
This  chattel  mortgage  was  executed  to  secure  and  indemnify 
the  mortgagee  against  loss  as  surety  upon  a  promissory  note 
executed  by  Teter  and  Brother  for  five  thousand  dollars,  and 
it  was  provided  in  the  mortgage  that  the  mortgagors  might 
remove  the  heading  factory  to  the  four  acres  of  ground  situ- 
ated in  the  town  of  Sheridan.  This  mortgage  was  duly  re- 
corded. During  the  latter  part  of  the  summer  of  1883,  the 
factory  and  appurtenances  were  removed  to  Sheridan  and  at- 
tached to  the  four-acre  tract  of  land.  Before  the  removal  of 
the  factory  to  Sheridan,  Teter  and  Brother  became  indebted 
to  Horn  in  the  sum  of  five  thousand  dollars,  and  to  secure 
this  indebtedness,  and  also  to  secure  advances  that  might  sub- 


236  Horn  t>.  Indianapolis  National  Bank.    [Indiana, 

eequently  be  made  by  Horn,  tbe  firm  of  Teter  and  Brother^ 
and  the  trustee,  George  Teter,  executed  to  hira,  on  the  twenty- 
fourth  day  of  October,  1883,  a  mortgage  on  the  property  in 
Sheridan.  This  mortgage,  after  describing  the  land,  recited 
that,  "And  this  sale  includes  all  machinery,  pipes,  and  ap- 
purtenances connected  therewith  on  said  real  estate."  It  was 
also  declared  in  the  mortgage  that  it  was  subject  to  the  mort- 
gage of  James  R.  Carson.  The  mortgage  to  Horn  was  recorded 
on  the  twenty-fifth  day  of  October,  1883. 

On  the  twentieth  day  of  November,  1883,  Teter  and  Brother 
and  their  trustee  executed  a  conveyance  to  Carson,  in  terms, 
granting  all  the  property  to  him,  but  which,  by  agreement, 
was  in  fact  a  mortgage  to  secure  his  claim.  On  the  seven- 
teenth day  of  August,  1884,  Teter  and  Brother  were  indebted 
to  Horn  in  the  sum  of  $9,720.58,  to  Carson  in  the  sum  of 
$2,500,  and  to  Smith  and  Rodeman  in  the  sum  of  $1,200.  On 
that  day  these  parties  agreed  that  Horn  should  have  a  first 
lien  for  his  claim  on  the  land,  that  the  lien  of  Carson  and 
Horn  should  be  of  the  same  rank  upon  the  factory  and  ap- 
purtenances, and  that  Horn  and  Smith  and  Rodeman  should 
take  possession  and  operate  the  factory,  that  they  should  pay 
the  expense  of  the  business,  and  out  of  the  net  earnings  pay 
one  half  to  Horn,  one  fourth  to  Carson,  and  the  remaining  one 
fourth  to  Smith  and  Rodeman.  This  agreement  was  recorded 
on  the  eighteenth  day  of  August,  1884.  On  the  twenty-eighth 
day  of  November,  1884,  Teter  and  Brother  executed  to  the 
appellee  a  mortgage  on  the  property  in  Sheridan  to  secure  an 
indebtedness  of  four  thousand  nine  hundred  dollars,  and  this 
mortgage  was  seasonably  recorded.  On  that  day  the  appellee 
entered  into  an  agreement  with  the  other  interested  parties 
similar  to  that  entered  into  between  the  mortgagors  and 
their  creditors  on  the  17th  of  August,  in  so  far  as  concerned 
the  operation  of  the  factory  and  the  division  of  profits,  but 
stipulating  that  Smith  and  Rodeman  should  operate  the  mill 
and  conduct  the  business.  The  factory  was  operated  by 
Smith  and  Rodeman  until  October,  1885,  but  no  profits  were 
realized.  In  that  month  Horn,  with  the  consent  of  the  inter- 
ested parties  other  than  the  appellee,  took  possession  of  the 
property.  The  use  of  the  property  during  the  time  Horn  held 
possession  was  of  the  value  of  one  thousand  dollars.  In  May, 
1886,  a  decree  was  rendered  upon  the  several  mortgages  and 
agreements  in  a  suit  wherein  the  mortgagors  and  all  of  the 
mortgagees  were  parties.     The   mortgages  and   agreements 
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"were,"  as  the  special  finding  expresses  it,  "adjusted  and 
merged  in  said  judgment  and  decree,  save  and  except  the 
question  of  the  use  and  possession,  and  the  question  of  re- 
pairs made  by  Horn  after  October  20th,  1885,"  which  matters 
were  left  by  the  court  for  future  consideration.  The  decree 
states  the  amount  which  each  of  the  lien-holders  was  entitled 
to  recover,  and  adjudges  a  recovery.  It  also  fixes  the  order  of 
priority,  directs  a  sale,  and  provides  the  method  of  distribut- 
ing the  avails  of  the  sale.  The  clerk  issued  a  certified  copy 
of  the  decree  to  the  sheriflf;  he  advertised  the  property  for 
sale,  describing  in  the  notice  the  land  by  metes  and  bounds, 
and  adding  to  such  description  the  following:  "  Including  the 
heading  factory  and  all  appurtenances  connected  therewith; 
also  the  buildings  thereon  situate,  together  with  all'machinery, 
located  at  Sheridan,  Indiana,  formerly  known  as  the  Teters's 
Heading  Factory."  The  appellee  gave  notice  to  Horn  and 
to  the  sheriff  that  the  property  should  not  be  sold  separately, 
and  directed  that  it  should  all  be  sold  as  real  estate.  On  the 
third  day  of  July,  1886,  the  sale  was  made.  In  making  the 
sale  the  sheriff  sold  the  land  separately  to  Horn,  who  bid  for 
it  two  thousand  dollars,  and  the  heading  factory  and  equip- 
ments he  also  sold  to  Horn  for  the  sum  of  four  thousand  dol- 
lars, that  being  the  amount  bid  by  him.  Horn  has  removed 
part  of  the  machinery  from  the  state,  and  the  part  so  removed 
is  of  the  value  of  nine  thousand  dollars.  The.Teters  are  in- 
solvent, and  unless  the  appellee  can  make  its  claim  out  of  the 
property  it  will  be  lost.  The  court  stated  as  conclusions  of 
law,  — "  1.  That  the  law  is  with  the  plaintiff;  2.  That  the 
plaintiff  ought  to  have  judgment  against  Benjamin  F.Horn 
and  Elihu  Hawkins  for  one  half  of  the  value  of  the  property." 
It  cannot  be  successfuly  denied  that  the  factory  and  its 
equipments  were  treated  by  all  the  interested  parties  as  per- 
sonal property  long  prior  to  the  time  the  appellee's  mortgage 
was  executed.  It  was  so  characterized  in  the  chattel  mort- 
gage to  Carson,  in  which  the  right  to  remove  it  from  the  town 
of  Cicero  to  Sheridan  was  provided  for,  and  so  it  was  treated 
in  the  agreements  made  between  the  parties  prior  in  equity 
and  in  time  to  the  appellee.  The  agreement  between  the  ap- 
pellee and  the  senior  lien-holders  recognizes  the  validity  of 
the  former  agreements  and  mortgages,  so  that  the  parties 
by  their  own  acts  had  impressed  upon  the  factory  and  its 
equipments  the  character  of  personal  property:  Ford  v.  Cobbf 
20  N.  Y.  344.     It  was  entirely  competent  for  them  to  do  this, 
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for  a  factory  and  its  equipments,  or  a  mill  and  its  machinery, 
may  be  personal  property  although  It  is  aflSxed  to  the  soil: 
Malott  V.  Price,  109  Ind.  22;  Rogers  v.  Cox,  96  Ind.  1^7;  49 
Am.  Rep.  152;  and  cases  cited.  Whether  property  is  real  or 
personal  is,  as  the  modern  decisions  unite  in  declaring,  in  a 
great  measure  a  question  of  intention:  Hubhell  v.  East  Cam- 
bridge etc.  Savings  Bank  Co.,  132  Mass.  447;  42  Am.  Rep.  446, 
and  the  authorities  in  the  note  to  page  447.  In  this  instance 
the  intention  to  fix  upon  the  beading  factory  and  its  equip- 
ments the  character  of  personalty  had  been  fully  and  un- 
equivocally manifested,  and  notice  lawfully  given  before  the 
appellee  acquired  any  rights  in  the  property.  We  are  not 
therefore  dealing  with  a  case  where  a  purchase  is  made,  or  a 
mortgage  accepted,  where  there  is  no  notice  of  the  character 
of  the  property,  and  appearances  indicate  that  it  is  part  of 
the  realty.  We  make  no  inquiry  as  to  what  rights  a  mortga- 
gee acquires  where  his  lien  is  taken  upon  the  faith  that  the 
property  is  land,  and  there  is  neither  actual  nor  constructive 
notice  that  the  parties  have  by  their  conduct  impressed  upon 
the  property  a  diflFerent  character. 

As  the  factory  and  its  equipments  were  originally  personal 
property,  that  character  they  retained,  unless  it  be  true  that 
the  decree  in  the  foreclosure  suit  transformed  it  into  property 
of  another  kind.  The  case  is,  so  far  as  concerns  this  point, 
controlled  by  the  decree.  If  the  decree  does,  as  appellee's 
counsel  contend,  adjudge  that  the  property  is  real  and  not 
personal,  the  appellants  are  estopped  to  treat  it  as  personalty. 
There  is  no  direct  adjudication  upon  this  question,  for  there 
is  no  express  decretal  order  that  the  mill  and  its  equipments 
are  either  real  or  personal  property,  nor  does  it  appear  that 
the  pleadings  directly  presented  that  question  for  decision. 
So  far  as  we  can  judge  from  the  special  findings,  the  parties 
simply  sued  to  foreclose  their  respective  liens,  and  the  only 
questions  which  necessarily  arise  on  pleadings  demanding  a 
foreclosure  are  as  to  the  right  to  a  foreclosure,  the  priority  of 
equities,  and  the  distribution  of  the  proceeds.  It  would  no 
doubt  have  been  within  the  power  of  the  court  to  adjudicate 
upon  the  question  of  the  character  of  the  property  as  an  in- 
cident of  the  suit,  had  that  question  been  directly  made;  but 
the  question  was  not  directly  made,  and  there  is  no  express 
adjudication.  We  must  therefore  ascertain  whether  there  is 
such  an  inferential  or  indirect  decision  of  the  question  of  the 
character  of  the  property  as  concludes  the  parties.    The  ap. 
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pellee's  counsel  assert  that  the  material  part  of  the  decree  is 
this:  "  It  is  therefore  considered,  ordered,  and  adjudged  by  the 
court  that  the  plaintiff  Benjamin  F.  Horn  recover  the  sum 
of  $10,889,  and  that  the  plaintiff  James  R.  Carson  recover 
the  sum  of  $2,935.80,  and  also  that  there  is  due  said  Smith 
and  Rodeman  $1,320,  and  that  said  Indianapolis  National 
Bank  recover  the  sum  of  $5,088.13.  It  is  further  adjudged 
and  decreed  by  the  said  court  that  said  mortgage  set  out  in 
the  complaint  in  favor  of  said  plaintiffs,  and  also  the  mort- 
gage in  the  cross-complaint  in  favor  of  said  bank,  should  be 
foreclosed,  and  that  the  equity  of  redemption  of  said  defend- 
ants, and  each  of  them,  in  and  to  said  property,  and  all  other 
persons  claiming  through  and  under  them,  or  either  of  them, 
in  and  to  said  property  be  and  the  same  is  hereby  barred  and 
forever  foreclosed.  And  it  is  further  ordered  and  adjudged 
by  said  court  that  said  property,  or  so  much  thereof  as  may 
be  necessary  for  that  purpose,  shall  be  sold  by  the  sheriff  of 
said  county  of  Hamilton  as  other  property  is  sold  on  execu- 
tion issued  upon  judgment  at  law,  after  duly  advertising  the 
same." 

This  decretal  order  does  not  direct  that  the  property  shall 
be  sold  as  land  or  real  property,  but  it  simply  directs  that 
it  shall  be  sold  as  property,  so  that  it  cannot  be  in- 
ferred from  the  description  of  the  thing  directed  to  be  sold 
whether  it  is  that  species  of  property  within  the  class  de- 
nominated chattels,  or  within  the  class  denominated  lands, 
for  the  generic  term  employed  includes  both  species.  The 
order  does,  it  is  true,  bar  the  equities  of  the  parties,  but  such 
an  order  would  be  appropriate  if  only  personal  property  were 
involved;  here,  however,  both  classes  of  property  were  involved, 
for  at  the  time  the  decree  was  entered  the  factory  and  ma- 
chinery were  undoubtedly  personal  property.  For  this  reason 
it  cannot  be  justly  said  that  the  provision  barring  the  equity 
of  redemption  is  conclusive  as  to  the  character  of  the  property 
ordered  to  be  sold.  We  cannot  hold  that  there  is  such  an 
adjudication  as  concludes  the  parties  from  showing  the  truth, 
for  the  general  rule  is,  that  decrees  relied  upon  as  creating  an 
estoppel  are  to  be  construed  with  strictness;  and  certainly  this 
general  rule  should  apply  here,  for  the  equities  are  strongly 
with  the  senior  lien-holder,  and  prior  to  the  decree  the  factory 
and  its  equipments  were  certainly  treated  as  personal  prop- 
erty. It  ought,  in  good  conscience,  to  apply,  because  a  sworn 
officer  gave  a  construction  to  the  decree  and  insisted  upon 
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selling  the  factory  and  equipments  as  personal  property,  and 
the  senior  mortgagee  could  not  do  otherwise  than  buy  at  the 
sale  without  suffering  delay,  and  probably  serious  loss.  If 
the  appellee  was  not  satisfied  with  the  construction  of  the  de- 
cree given  by  the  sheriff,  it  ought  to  have  applied  to  the  court 
for  relief,  and  not  have  delayed  until  the  senior  lien-holder 
had  purchased  and  taken  possession  of  the  property. 

It  is  diflBcult  to  perceive  how  it  can  be  possible  for  the  ap- 
pellee to  affirm  the  sale  by  offering  to  redeem,  and  yet  insist 
upon  its  invalidity;  but  this  the  appellee  does  by  insisting  that 
the  property  sold  as  personal  property  is  in  fact  real  estate. 
If  it  be  true  that  the  factory  and  equipments  were  real  estate, 
then  the  sheriff  did  wrong  in  selling  them  as  personal  prop- 
erty, and  the  sale  might  have  been  avoided;  but  this  is  not 
what  the  appellee  seeks  to  do,  for  it  asserts  that  the  sale  is 
valid  by  offering  to  redeem.  In  affirming  the  validity  of 
the  sale  it  made  an  election,  and  made  one  that  necessarily 
affirms  the  sale;  and  thus  affirming  the  validity  of  the  sale, 
the  appellee  cannot  be  heard  to  aver  that  Horn  did  not  buy 
the  mill  and  its  equipments  as  personal  property.  He  could 
not,  indeed,  have  bought  them  as  anything  else,  for  they  were 
advertised  and  sold  as  personal  property.  If  they  are  per- 
sonal property  there  can,  of  course,  be  no  redemption.  If  the 
sale  was  invalid,  the  appellee's  remed}'  was  by  an  attack  upon 
the  sale  itself,  and  not  by  a  suit  to  redeem:  Jo7ies  v.  KokomOf 
etc.  Ass\  77  Ind.  340. 

The  appellee's  equity  of  redemption  was  barred  by  the  de- 
cree, and  the  only  claim  it  can  with  plausibility  assert  is, 
that  it  has  a  right  to  redeem  under  the  statute.  The  only 
right  it  has  to  redeem,  if  it  has  any  at  all,  is  under  the  stat- 
ute, for  its  general  equity  of  redemption  is  cut  off  by  the 
decree:  Eiceman  v.  Finch,  79  Ind.  511;  Dulce  v.  Beeson,  79 
Ind.  24.  If  the  appellee  has  a  right  to  redeem  under  the 
statute  now  in  force,  it  must  be  for  the  reason  that  it  belongs 
to  the  class  of  persons  to  whom  the  statute  grants  the  priv- 
ilege of  redeeming,  for  the  right  is  purely  a  statutory  one, 
and  can  only  be  exercised  by  the  persons  upon  whom  the 
statute  confers  it.  The  law  as  it  now  stands  is  clearly  laid 
down  in  the  well-reasoned  case  of  Hervey  v.  Krosty  116  Ind. 
268.  The  rule  there  declared  is,  that  a  judgment  creditor 
cannot  redeem  from  his  own  sale.  It  is  there  shown  that 
the  decision  in  Greene  v.  Doane,  57  Ind.  186,  was  of  doubtful 
soundness  under  former  statutes,  and  that  it  is  entirely  with- 
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out  force  under  the  present  ones.  We  must  therefore  accept 
as  the  settled  law  of  this  state  the  rule  that  a  judgment 
creditor  cannot  redeem  from  his  own  sale. 

If  the  sale  from  which  the  appellee  seeks  to  redeem  was 
made  to  satisfy  its  judgment,  it  has  no  statutory  right  to  re- 
deem, so  that  the  pivotal  question  is,  whether  the  sale  was 
made  on  its  own  judgment.  It  will  aid  us  in  our  investiga- 
tion to  ascertain  the  reason  for  the  rule  prohibiting  a  judg- 
ment creditor  from  redeeming  from  a  sale  made  to  satisfy  a 
judgment  in  his  own  favor.  The  policy  of  the  law  is  to  make 
the  property  bring  its  full  value,  and  to  discourage  persons 
from  bidding  less  than  the  fair  value  of  the  property.  It  is 
also  the  intention  of  the  law  to  do  justice  to  interested  parties, 
by  securing  the  fair  value  of  the  property  at  one  sale,  and  thus 
prevent  the  annoyance  and  expense  of  numerous  sales;  and 
numerous  sales  may  follow  where  there  are  many  successive 
redemptions.  The  law  was  not  intended  to  enable  a  creditor 
to  offer  only  part  of  the  fair  value  of  the  property,  and  take 
the  chance  of  a  redemption;  neither  was  it  intended  that  the 
creditor  should  permit  others  to  bid  much  less  than  the  value 
of  the  property,  and  subsequently  redeem  from  the  sale.  Nor 
was  it  intended  that  bidders  should  be  discouraged  by  the  un- 
certainty of  acquiring  title,  and  the  probability  that  the  owner 
of  the  judgment  which  the  property  was  sold  to  satisfy  might 
come  in  and  redeem.  These  are  strong  reasons  supporting 
the  conclusion  that  a  judgment  creditor  should  not  be  permit- 
ted to  redeem  from  a  sale  made  to  satisfy  his  own  judgment, 
and  the  conclusion  is  supported  by  authority.  In  Hervey  v. 
Krostj  116  Ind.  268,  it  was  said:  "While  the  courts  favor  and 
give  a  liberal  construction  to  redemption  laws  in  the  interest 
of  the  debtor  and  others  who  are  concerned  that  the  debtor's 
property  shall  go  towards  the  payment  of  his  debts  to  the  full 
extent  of  its  value,  and  to  whom  the  right  of  redemption  may 
be  their  only  means  of  protection,  it  never  could  have  been 
intended  that  redemption  should  afford  a  rapacious  creditor 
the  means  of  speculating  out  of  the  property  and  upon  the 
necessities  of  his  debtor."  The  conclusion  is  supported  by  the 
long  line  of  cases  which  hold  that  where  a  sale  is  made  to  sat- 
isfy two  judgments,  there  can  be  no  redemption,  although  both 
may  not  be  satisfied:  Simpson  v.  Castle,  52  Cal.  644;  Black  v. 
Oerichten,  58  Cal.  56;  People  v.  Easton,  2  Wend.  298;  Ex  parte 
Lawrence,  4  Cow.  417;  15  Am.  Dec.  386;  Jachon  v.  Bowen^  7 
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Cow.  13;  People  v.  Fleming,  2  N.  Y.  484;  Russell  v.  Aliens  10 
Paige,  249;  Clayton  v.  Ellis,  50  Iowa,  590. 

The  appellee  is  clearly  within  the  reason  of  the  rule,  and 
it  is  within  the  letter,  for  the  judgment  was  entered  in  its 
favor  as  well  as  in  favor  of  the  other  iien-holders.  There  was 
one  decree,  and  it  was  the  decree  of  all  the  lien-holders.  The 
decree  authorized  one  sale,  and  it  was  fhe  sale  of  all  the  judg- 
ment creditors.  If  the  property  had  sold  for  enough  to  satisfy 
the  judgment  of  the  appellee,  in  whole  or  in  part,  it  could  not 
be  doubted  that  the  sale  was  on  its  own  judgment;  and  the 
fact  that  it  did  not  sell  for  enough  to  satisfy  its  judgment  does 
not  change  the  principle  which  governs  the  case.  The  decree 
directed  the  property  to  be  sold  to  pay  all  of  the  liens,  and 
made  provision  for  distribution  to  the  appellee,  and  all  other 
lien-holders,  so  that  there  could  only  be  one  sale. 

Analogous  cases  in  our  reports  prove  that  there  was  but  one 
judgment  and  one  sale.  In  Harrison  v.  Stipp,  8  Blackf.  455, 
it  was  held  that  where  the  sheriff  had  several  executions  in 
his  hands,  and  the  property  was  not  susceptible  of  division, 
there  must  be  but  one  sale,  and  this  case  has  often  been  fol- 
lowed and  approved.  The  decision  in  the  case  of  Steamboat 
Rover  v.  Stiles,  5  Blackf.  483,  is,  that  where  liens  are  filed 
against  a  steamboat,  there  can  be  only  one  judgment  and  one 
sale.  It  is  true  that  the  decision  referred  to  is  modified  in 
some  respects  by  the  case  of  Rose  v.  McDonald,  23  Ind.  157, 
but  it  is  not  modified  upon  the  point  to  which  it  is  here  cited. 

In  the  case  of  Shirk  v.  Wilson,  13  Ind.  129,  it  was  held  that 
where  several  claims  are  filed  in  attachment  proceedings  there 
can  be  only  one  sale,  although  some  of  the  judgments  were 
collectible  without  relief  from  appraisement  laws,  and  others 
were  subject  to  these  laws.  Davis  v.  Langsdale,  41  Ind.  399, 
is  not  in  conflict  with  the  cases  to  which  we  have  referred, 
for  in  that  case  the  peculiar  provisions  of  the  decree  prevented 
a  sale  on  the  junior,  mortgagee's  claim  until  after  the  claim  of 
the  senior  mortgagee  should  be  satisfied:  Langsdale  v.  Mills, 
32  Ind.  380.  Decisions  of  other  courts  come  nearer  the  pre- 
cise case  before  us,  and  are  indeed  decisive  of  the  principle 
which  rules  the  case.  In  the  case  of  McCullough  v.  Rose,  4 
Brad.  (App.)  149,  it  was  held  that  where  there  was  an  inter- 
pleader filed  in  a  suit  to  foreclose  a  mechanic's  lien,  the  de- 
cree was  the  decree  of  all,  and  that  none  of  the  parties  to  it, 
in  the  character  of  creditors,  could  redeem  from  the  sale. 
The  case  of  Todd  v.  Davey,  60  Iowa,  632,  declares  that  a 
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mortgagee  cannot  redeem  from  a  sale>  made  upon  a  decree  in 
his  favor,  and  cites  the  cases  of  Clayton  v.  Ellis^  50  Iowa,  590; 
Blake  v.  Black,  55  Iowa,  252;  Poweshiek  County  v.  Dennison^ 
86  Iowa,  244;  14  Am.  Rep.  521;  and  Escher  v.  Sivimona,  54 
Iowa,  269. 

The  opinion  in  the  case  of  Lauriat  v.  Stratton,  6  Saw.  339, 
is  a  strong  one,  and  it  is  declared  that  a  sale  upon  a  decree 
foreclosing  several  mortgages  is  a  sale  as  to  all  the  lien- 
holders,  and  that  there  can  be  no  redemption  by  any  one  of 
them.  The  court  said:  "It  cannot  be  denied,  and  is  ad- 
mitted, that  if  the  sale  was  made  in  pursuance  of  a  decree  in 
favor  of  Crooke  as  mortgagee,  and  upon  process  to  enforce 
such  decree  as  to  his  lien  as  well  as  that  of  Swegle,  his  lien 
was  thereby  extinguished."  The  court  cites,  in  support  of  its 
conclusion,  the  cases  of  Shepard  v.  O^Neil,  4  Barb.  125;  Wood 
V.  Colvin,  5  Hill,  228;  Ex  parte  .Stevens,  4  Cow.  133.  It  is 
true  that  in  Lauriat  v.  Stratton,  6  T^aw.  339,  reference  is  made 
to  the  statute  of  Oregon,  and  it  is  said  that  the  statute  requires 
the  court  to  adjudicate  upon  the  rights  of  all  the  parties  to  a 
foreclosure;  but  this  does  not  w^eaken  the  force  of  the  decis- 
ion as  applied  to  cases  under  our  statute;  on  the  contrary, 
It  strengthens  it,  for  it  has  long  been  the  rule  in  this  state 
that  all  rights  and  equities  must  be  settled  in  one  decree,  and 
that  this  is  one  of  the  leading  purposes  of  our  statute:  Wood- 
worth  V.  Zimmerman,  92  Ind.  349,  and  cases  cited;  Masters  v. 
Templeton,  92  Ind.  447;  Stockwell  v.  State,  101  Ind.  1;  Bundy 
V.  Cunningham,  107  Ind.  360;  Adair  v.  Mergentheim,  114  Ind. 
803.  As  the  law  contemplates  a  final  decree  adjusting  all 
rights  and  equities,  and  as  such  a  decree  was  rendered  in  the 
foreclosure  suit  involved  in  this  case,  it  necessarily  results 
that  a  sale  upon  that  decree  was  a  sale  on  all  the  judgments 
embodied  in  it.  This  being  true,  it  must  also  be  true  that 
none  of  the  claimants  in  whose  favor  a  judgment  was  incorpo- 
rated in  the  decree  of  the  court  can  redeem  from  the  sale 
made  on  the  decree. 

The  judgment  is  reversed,  with  instructions  to  restate  con- 
clusions of  law,  and  render  judgment  upon  the  special  find- 
ings in  favor  of  the  appellant  Horn,  and  with  the  further 
instruction  to  sustain  the  demurrer  of  appellant  Hawkins  to 
the  complaint.  

Who  mat  Redeem  from  Execution  ob  Foreclosurb  SliiK.  —  The 
right  to  redeem  lands  sold  under  execution  is  a  purely  statutory  rigbt»  and  is 
regulated  by  the  statutes  that  give  it.     In  delivering  the  opinion  of  the  ooart 
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In  Eioing  ▼.  Cooh,  85  Tenn.  332,  4  Am.  St.  Rep.  765,  Lurton,  J.,  said:  "Th» 
right  of  a  jadgment  debtor  to  redeem  his  lands  sold  tinder  execution  is  not  an 
equitable  right  at  aU.  It  is  the  creature  of  statute,  and  depends  on  statute 
law,  and  in  no  sense  a  right  either  created  or  regulated  by  principles  of 
equity.  The  right  of  redemption  given  by  statute,  both  to  the  judgment 
debtor  and  judgment  creditors,  is  a  legal  and  not  an  equitable  right.  Strictly 
speaking,  there  is  no  estate  in  the  judgment  debtor  after  sale  and  conveyance 
of  his  land  under  judgment  sale.  Nothing  remains  to  the  debtor,  after  ex* 
ecution  sale  and  sheriff 's  deed,  save  a  statutory  right  of  redemption.  This 
right  of  redemption  has  sometimes  been  spoken  of  as  an  equitable  right,  and 
his  interest  in  the  land  subject  to  redemption  as  an  equitable  estate.  This 
terminology  springs  from»the  supposed  analogy  between  the  statutory  right 
of  redemption  and  the  equity  of  redemption  of  a  mortgagor.  But  whatever 
may  be  the  technical  character  of  the  interest  springing  from  the  right  of 
redemption  given  to  a  judgment  debtor  whose  lands  have  been  sold  under 
execution,  it  is  not  one  which  may  be  reached  and  subjected  to  sale  by  a 
creditor  who  is  in  condition  to  redeem  as  provided  by  statute."  The  stat- 
utes of  the  different  states  which  provide  who  may  redeem  property  sold 
under  execution  differ  more  or  less  from  one  another,  but  they  generally 
confer  the  right  to  redeem  upon  three  classes  of  persons:  1.  The  defendant 
in  execution,  and  his  successors  in  interest;  2.  Creditors  having  liens  by 
judgment;  3.  Creditors  having  liens  by  mortgage:  2  Freeman  on  Executions, 
2d  ed.,  sec.  317. 

A  defendant  in  execution  may,  in  most  of  the  states,  redeem  from  an  ex< 
ecution  sale,  notwithstanding  the  fact  that  he  has  conveyed  to  another  the 
property  sold  under  execution:  Yoakum  v.  Bower,  51  Cal,  539;  Livingston  v. 
Arnoux,  56  N.  Y.  507;  Jones  v.  Planters'  Bank,  5  Humph.  619;  42  Am.  Dec. 
471;  Harvey  V.  Spaulding,  16  Iowa,  397;  85  Am.  Dec  526.  In  the  case  of 
Yoakum  v.  Bovoer,  51  Cal.  540,  the  court  said:  "There  is  no  good  reason  why 
the  statute,  which  is  remedial  in  its  character,  should  receive  a  narrow  con* 
struction,  in  order  to  defeat  the  right  of  redemption  which  it  intended  to 
give.  It  might  be  that  the  judgment  debtor  has  covenanted  with  his  suc- 
cessor in  interest  to  effect  a  redemption  from  the  sale;  and  a  variety  of  other 
cases  might  readily  be  imagined  in  which  the  judgment  debtor,  even 
though  he  had  sold  the  property,  would  still  have  an  interest  in  effecting  a 
redemption  from  the  execution  sale."  And  the  defendant  may  redeem  even 
after  he  has  been  compelled  to  transfer  all  his  assets  to  a  receiver:  2  Free- 
man on  Executions,  sec.  317;  Elsworth  v.  Muldoon,  46  How.  Pr.  246;  Living- 
ston v.  A7-noux,  56  N.  Y.  507.  A  judgment  debtor  whose  lands  have  been 
sold  under  execution  may  redeem  them  from  the  purchaser  without  paying 
the  amount  of  a  prior  judgment  against  him  held  by  a  partnership  of  which 
the  purchaser  is  a  member:  Campbell  v.  Oaks,  68  Cal.  222.  But  if  the  execu- 
tion debtor,  through  his  culpable  negligence  or  ignorance  of  law,  fails  to  re- 
deem within  the  time  limited  by  statute,  he  is  not  entitled  to  any  relief  in 
equity:  Smith  v.  Randall,  6  Cal.  47;  65  Am.  Dec.  475;  Campau  v.  Godfrey, 
18  Mich.  27;  100  Am.  Dec.  133. 

Any  person  to  whom  the  judgment  debtor  conveys  or  assigns  the  property 
has  the  same  right  to  redeem  that  the  debtor  himself  has:  Stoddard  v.  Forbes, 
13  Iowa,  296;  Harvey  v.  Spaulding,  16  Iowa,  397;  85  Am.  Dec.  .526;  Thayer  v. 
Coldren,  57  Iowa,  110;  Watson  v.  Hannum,  lOSmedes  &  M.  521;  Jones  v. 
Planters'  Bank,  5  Humph.  619;  42  Am.  Dec.  471.  But  the  assignment  by 
the  execution  defendant  of  his  right  to  redeem  confers  upon  the  a,ssignes  no 
higher  right  than  the  assignor  himself  possessed,  and  a  redemption  by  such 
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assignee  leaves  the  property  sabject  to  be  taken  in  satisfaction  of  any  subsist* 
ing  lien  thereon,  to  the  same  extent  that  it  might  be  taken  if  in  the  hands  of 
the  execution  defendant:  Stein  v.  Cliambless,  18  Iowa,  474;  87  Am.  Dec.  411j 
Curtis  V.  Millard,  14  Iowa,  128;  81  Am.  Deo.  460.  The  trustees  of  an  al> 
lent  debtor  may  redeem  from  an  execution  sale  against  him;  but  a  stranger 
is  not  entitled  to  redeem:  Phi/fe  v.  Riley,  15  Wend.  248;  30  Am.  Dec.  55. 
General  creditors  who  have  not  reduced  their  claims  to  judgment  and  who 
have  no  lien  on  the  property  are  not  entitled  to  redeem  from  an  execution 
sale:  2  Freeman  on  Executions,  sec.  317;  Thomason  v.  Scales,  12  Ala.  309; 
Woods  V.  McQavock,  10  Yerg.  133;  Hopkins  v.  Webb,  9  Humph.  519. 

The  owner  of  a  judgment,  whether  he  is  the  plaintiff  in  whose  favor  it 
was  rendered  or  his  assignee,  has  the  right  to  redeem:  Couthnay  v.  Berghaus, 
25  Ala.  393;  Sweezy  v.  Chandler,  11  111.  445;  Martin  v.  Judd,  60  111.  78; 
Arnold  v.  Qifford,  62  111.  250;  Seevers  v.  Wood,  12  Iowa,  295;  Van  Rensselaer 
v.  Sheriff,  1  Cow.  443;  Snyder  v.  Warren,  2  Cow.  518;  14  Am.  Dec.  519;  Ex 
parte  Newell,  4  Hill,  608;  Ex  parte  Raymond,  1  Denio,  272;  Beehnan  v.  Burin, 
Hill  &  D.  265;  Aylesworth  v.  Brown,  10  Barb.  167.  A  judgment  creditor  can- 
not redeem  from  his  own  sale:  2  Freeman  on  Executions,  sec.  317;  Clayton 
V.  Ellis,  60  Iowa,  590;  Hayden  v.  Smith,  58  Iowa,  285;  Ex  parte  Paddock,  4 
Hill,  544;  Ex  parte  Stevens,  4  Cow.  133;  Russell  v,  Allen,  10  Paige,  249;  Peo- 
ple V.  Easion,  2  Wend.  297.  And  this  rule  is  applied  where  the  plaintiffs 
and  others  obtain  a  decree  subjecting  certain  property  to  the  payment  of 
their  judgments  in  the  order  of  their  priority,  and  one  execution  issues  in 
the  name  of  all,  and  the  execution  sale  is  for  the  benefit  of  all,  but  the  pro- 
ceeds  are  exhausted  in  paying  prior  judgments:  Hayden  v.  Smith,  58  Iowa, 
285.  A  judgment  creditor  may  redeem  notwithstanding  he  may  have  other 
adequate  securities  for  the  protection  of  bis  debt:  Fletcher  v.  Holmes,  25  Ind. 
458;  Muir  v.  Leitch,  7  Barb.  341. 

Who  mat  Redeem  from  Foreclosure  Sale.  —  Generally  speaking,  any 
party  who  has  an  interest  in  the  property  sold  under  foreclosure  proceedings 
may  redeem  from  the  sale.  But  to  sustain  a  bill  to  redeem,  the  plaintiff 
must  have  the  mortgagor's  title,  or  some  subsisting  interest  under  it:  2  Jonea 
on  Mortgages,  sec.  1055;  Rapier  v.  OulfCity  Paper  Co.,  64  Ala.  330;  Butts  v. 
Broughton,  72  Ala.  294;  Powers  v.  Oolden  Lumber  Co.,  43  Mich.  468;  Boar^ 
man  v.  Catleit,  13  Smedes  &  M.  149;  Orant  v.  Duane,  9  Johns.  59;  Chamber- 
Jin  T.  (JhamberUn,  44  N.  Y.  Sup.  Ct.  116;  Lomax  v.  Bird,  1  Vern.  182.  He 
need  not,  however,  be  interested  in  the  whole  of  the  premises  sold,  nor  is  it 
necessary  that  he  should  have  a  title  in  fee  in  the  premises,  in  order  to  entitle 
him  to  redeem.  If  he  is  in  privity  in  title  with  the  mortgagor,  and  has  such 
an  interest  that  he  would  be  a  loser  by  the  foreclosure,  he  may  redeem: 
Pearce  v.  Morris,  L.  R.  5  Ch.  App.  Cas.  227;  Scott  v.  Henry,  13  Ark.  112; 
Piatt  V.  Squire,  12  Met.  494;  Farnliam  v.  Metcalf,  8  Gush.  46;  Smith  v.  Aus- 
tin, 9  Mich.  465;  Boarman  v.  Catlett,  21  Miss.  149;  Brevxr  v.  Hyndman,  18 
N.  H.  9;  Moore  r.  Beasom,  44  N.  H.  215;  Boqut  v.  Coburn,  27  Barb.  230;  In 
re  Willard,  6  Wend.  94;  Purvis  v.  Brown,  4  Ired.  Eq.  413;  Selwoodv.  Gray, 
II  Or.  534.  In  delivering  the,  opinion  of  the  court  in  Smith  v.  Austin,  9 
Mich.  474,  Christiancy,  J.,  said:  "But  the  interest  required  as  the  basis  of 
a  right  to  redeem  need  not  be  the  fee  subject  to  the  mortgage,  or  the  whole 
of  the  mortgagor's  original  equity  of  redemption  (except  in  some  cases  of 
a  statute  redemption  thus  limited).  Any  person  who  may  have  acquired 
any  interest  in  the  premises,  legal  or  equitable,  by  operation  of  law  or  other- 
wise, in  privity  of  title  with  the  mortgagor,  may  redeem,  and  protect  sach 
interest  in  the  land:  Story's  Eq.  Jur..  see.  1023.    Bat  it  most  be  an  interest 
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in  the  land,  and  it  must  be  derived  in  some  way,  mediate  or  immediate,  from, 
or  through,  or  in  the  right  of  the  mortgagor,  so  as,  in  effect,  to  constitute  a 
part  of  the  mortgagor's  original  equity  of  redemption.  Otherwise  it  cannot 
be  affected  by  the  mortgage,  and  needs  no  redemption."  But  the  right  to 
redeem  exists  only  in  favor  of  one  who  has  such  an  interest  that  the  right  to 
redeem  is  necessary  to  its  protection:  Baser  v.  Skepard,  107  Ind.  417.  In 
general,  only  the  mortgagor  and  those  holding  the  legal  title  under  him  can 
redeem;  an  equitable  title  does  not  give  the  right,  and  therefore  the  holder 
of  a  bond  for  a  deed  from  the  mortgagor  cannot  maintain  a  bill  to  redeem: 
McDougaUi  v.  Capron,  7  Gray,  278;  Grant  v.  Duane,  9  Johns.  591;  Lomax  v. 
Bii-d,  1  Vern,  182;  Fray  v.  Drew,  11  Jur.,  N.  S.,  130.  A  mortgagor  who  has 
by  a  warranty  deed  conveyed  the  equity  of  redemption  to  a  third  person 
cannot  maintain  a  bill  to  redeem:  2  Jones  on  Mortgages,  sec.  1056;  True  v. 
Haley,  24  Me.  297;  Eider  v.  True,  32  Me.  104;  Phillips  v.  LeavUt,  54  Me.  405. 

An  equity  of  redemption  cannot  be  sold  on  execution  to  satisfy  the  debt 
secured  by  the  mortgage,  and  if  such  a  sale  be  made,  the  mortgagor  will  still 
have  the  power  to  redeem,  jnst  as  if  no  such  sale  had  been  made:  2  Jones  on 
Mortgages,  sec.  1056;  Atkins  v.  Satoyer,  1  Pick.  351;  11  Am.  Deo.  188,  note 
193-198;   WasKbum  v.  Ooodwtn,  17  Pick.  137. 

If  a  second  mortgagee  forecloses  a  mortgagor's  equity  of  redemption,  the 
mortgagor  cannot  redeem  from  the  first  mortgage,  for  his  title  is  wholly  ex- 
tinguished, and  vested  in  the  second  mortgagee,  who  alone  has  the  right  to  re* 
deem  from  the  first  mortgage:  2  Jones  on  Mortgages,  see.  1057;  Colwell  v. 
Warner,  36  Conn.  224.  But  if  the  first  mortgagee  forecloses  the  mortgage 
without  making  the  second  mortgagee  a  party  to  the  suit,  the  second  mort- 
gagee may  redeem  from  the  first  mortgage,  and  the  mortgagor  may,  by 
redeeming  from  the  second  mortgage,  acquire  the  right  of  the  second  mort- 
gagee to  redeem  from  the  first:  Ooodman  v.  White,  26  Conn.  317. 

The  right  of  a  mortgagor  to  redeem  is  not  affected  by  the  fact  that  he  may 
have  had  no  title  to  the  mortgaged  property:  Lorenzana  v.  Camarillo,  45  CaL 
125.  A  mortgagor  has  a  right  to  redeem,  where  the  mortgagee  becomes  the 
purchaser  under  a  sale  by  virtue  of  a  power  contained  in  the  mortgage:  Ben- 
ham  V.  Eowe,  2  Cal.  387;  56  Am.  Dec.  342.  But  the  whole  amount  due  upon 
the  mortgage  must  be  paid  before  the  mortgaged  property  can  be  redeemed 
by  a  mortgagor  who  is  tenant  in  common  with  the  mortgagee  of  the  mort- 
gaged premises:  Merritt  v.  Hosnier,  11  Gray,  276;  71  Am.  Dec.  713.  In 
Meissachusetts,  where  a  mortgage  of  lands  contains  a  power  of  sale,  the 
mortgagor  may,  after  a  breach  of  the  condition  of  the  mortgage,  and  before 
a  sale  of  the  premises  conveyed  by  it  has  actually  taken  place,  without  a  pre- 
vious tender,  bring  a  bill  in  equity  to  redeem,  on  offering  in  the  bill  to  pay 
the  amount  due:    Way  v.  Mullett,  143  Mass.  49. 

The  grantee  of  the  equity  of  redemption  has  the  same  right  to  redeem  as 
the  mortgagor  himself  had:  Bradley  v.  Snyder,  14  HI.  263;  58  Am.  Dec.  564; 
Stoekell  v.  Taylor,  3  Md.  Ch.  537;  Frische  v.  Kramer's  Lessee,  16  Ohio,  125; 
47  Am.*Deo.  368.  And  where,  upon  a  foreclosure  of  a  mortgage,  the  mort- 
gagee purchases  the  land  for  a  sum  less  than  the  amount  of  the  judgment, 
and  dockets  a  judgment  for  the  deficiency,  the  purchaser  from  the  mortgagor 
of  the  land,  pending  the  time  for  redemption,  is  entitled  as  successor  in  in- 
terest to  redeem  from  the  mortgagee,  without  paying  the  amount  of  the  defi- 
ciency: Simpson  V.  Castle,  62  Cal.  644.  And  the  purchaser  of  the  equity  of 
redemption  sold  under  execution  has  the  right  to  redeem:  Watson  v.  Steele, 
78  Ala.  361;  Julian  v.  Bell,  26  Ind.  220;  89  Am.  Dec  460;  Coombs  v.  Carr, 
65  Ind.  303;   Wellington  v.  Oale,  13  Mass.  483;  Atkins  v.  Sawyer,  1  Pick.  351  i 
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11  Am.  Dea  188;  Raymond  v.  Holbcm,  23^  Wis.  57;  99  Am.  Dec.  105;  2 
Jones  on  Mortgages,  sec.  1069. 

So,  also,  is  an  assignee  of  the  equity  of  redemption  entitled  to  redeemi 
Tkorne  v.  Thome,  1  Vern.  182;  ScoU  v.  Henry,  13  Ark.  112;  Barnard  v.  Cusk- 
man,  35  111.  451;  Bogera  v.  Meyers,  68  111.  92;  Banks  v.  McClellan,  S24  Md.  62j 
87  Am.  Dec  594;  White  v.  Bond,  16  Mass.  400;  Hepburn  v.  Kerr,  9  Humph. 
726;  61  Am.  Dec.  685;  Lloyd  v.  Hoo  Sue,  5  Saw.  74.  Where  a  mortgagee 
assigns  his  mortgage  as  security  for  the  payment  of  a  debt  due  from  him  to 
the  assignee,  the  assignment  is  in  effect  a  mortgage  of  the  mortgage;  and  if 
the  assignee  forecloses  the  mortgage  and  buys  in  the  mortgaged  premises,  the 
assignor  is  entitled  to  redeem  from  him:  Slee  v.  Manhattan  Co.,  1  Paige,  48; 
Hoyt  V.  Martense,  16  N.  Y.  231;  Winterbottam  v.  Tayloe,  2  Drew.  279.  So, 
too,  an  attaching  creditor  has  the  right  to  redeem:  Toion  o/ Bridgeport  v.  Blinn, 
43  Conn.  274;  Briggs  v.  Davis,  108  Mass.  322;  Chandler  v.  Dyer,  37  Vt.  345. 

A  judgment  creditor  of  the  mortgagor  has  the  right  to  redeem  without 
having  had  an  execution  issued  or  the  land  sold.  But  a  general  creditor 
whose  claim  has  not  been  reduced  to  judgment  and  made  a  lien  on  the  mort- 
gaged premises  cannot  redeem:  Mildred  v.  Austin,  L.  B.  8  Eq.  Cas.  220;  Con- 
necticut M.  L.  J.  Go.  V.  Crawford,  21  Fed.  Rep.  281;  Cramer  v.  Watson,  73 
Ala.  127;  Seals  v.  Pheiffer,  77  Ala.  278;  Fitch  v.  Wetherbee,  110  111.  475;  HiU 
v.  Holliday,  2  Litt.  332;  White  v.  Bond,  16  Mass.  400;  Mallalieu  v.  Wickham, 
42  N.  J.  Eq.  297;  Benedict  v.  Oilman,  4  Paige,  58;  Van  Buren  v.  Olmstead, 
6  Paige,  9;  Dauchy  v.  Bennett;  7  How.  Pr.  375;  Bank  of  Niagara  v.  Bosevrlt, 
9  Cow.  409;  Brainard  v.  Cooper,  10  N.  Y.  356;  Stainback  v.  Oeddy,  1  Dev.  & 
B.  Eq.  479;  2  Jones  on  Mortgages,  sec.  1069. 

A  junior  mortgagee  has  the  right  to  redeem  from  a  sale  made  under  a  senior 
mortgage:  Wiley  v.  Evoing,  47  Ala,  418;  Scott  v.  Henry,  13  Ark.  112;  Frink  v. 
Murphy,  21  Cal.  108;  81  Am.  Dec.  149;  Morse  v.  Smith,  83  111.  396;  Rogers  r. 
Herron,  92  111.  583;  Hervey  v.  Krost,  116  Ind.  268;  Oaskell  v.  Viquesney,  122 
IniL  244;  17  Am.  St.  Rep.  364;  Crossen  v.  White,  19  Iowa,  109;  87  Am.  Dec 
420;  Manning  v.  Market,  19  Iowa,  103;  Anson  v.  Anson,  20  Iowa,  55;  89  Am 
Dec.  514;  Oower  v.  Winchester,  33  Iowa,  303;  American  Buttonhole  etc.  Co.  v. 
Burlington  L.  L.  Ass'n,  61  Iowa,  464;  Bunce  v.  West,  62  Iowa,  80;  Spurgin  v. 
Adamson,  62  Iowa,  661;  Dickerman  v.  Lust,  66  Iowa,  444;  Bigelow  v.  Willson^ 
I  Pick.  485;  Kimmell  v.  Willard,  1  Doug.  (Mich.)  217;  Sager  v.  Tupper,  35 
Mich.  134;  Lamb  v.  Jeffrey,  41  Mich.  719;  Hill  v.  White,  1  N.  J.  Eq.  435; 
Haines  v.  Beach,  3  Johns.  Ch.  459;  Pardee  v.  Van  Auken,  3  Barb.  534;  Jen- 
b'ns  V.  Continental  Ins.  Co.,  12  How.  Pr.  66;  Ellstoorth  v.  Lochwood,  42  N.  Y. 
89;  Frost  v.  Tmkers  S.  Bank,  70  N.  Y.  553;  26  Am.  Rep.  627;  2  Jones  on 
Mortgages,  sec.  1064. 

A  grantor  by  an  absolute  deed  which  is  in  fact  a  mortgage  has  the  same 
right  to  redeem  as  a  mortgagor  in  a  formal  mortgage  would  have,  so  long  as 
the  grantee  retains  the  property:  2  Jones  on  Mortgages,  sec.  1060;  Eiseman 
▼.  Oallagher,  24  Neb.  79;  Vanderhaise  v.  Hugues,  13  N.  J.  Eq.  410;  WhUtick 
y.  Kane,  1  Paige,  202;  Meehan  v.  Forrester,  62  N.  Y.  277;  Ballard  v.  Jones,  6 
Humph.  455;  Still  v.  Buzzell,  60  Vt.  478.  But  a  purchaser  at  an  execution 
sale,  seeking  to  redeem  from  a  trust  deed  which  is  a  prior  lien,  cannot  ask  for 
relief  from  a  penalty  provided  by  such  trust  deed:  Blair  v.  Chamberlin,  39  111. 
521 ;  89  Am.  Dec.  322.  A  conveyance  by  a  debtor,  in  trust,  to  secure  his  debt 
is  to  be  considered  as  a  mortgage  from  which  he  has  a  right  to  redeem:  Chxno- 
ning  v.  Cox,  1  Rand.  306;  10  Am.  Dec.  530;  Pennington  v.  Hanby,  4  Munf. 
140.  If  a  grantee  in  a  deed  absolute  in  form,  but  really  a  mortgage,  conveys 
to  a  bonajide  purchaser,  he  must  make  good  the  loss  to  the  grantor  by  reason 
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of  his  loss  of  his  right  to  redeem  his  land:  Meehan  v.  Forrester,  52  N.  Y.  277j 
Whiitick  V.  Kane,  1  Paige,  202. 

A  tenant  in  common  or  owner  of  an  undivided  interest  in  an  equity  of  re- 
demption may  redeem,  but  in  doing  so  he  must  pay  the  whole  amount  of  th» 
mortgage  debt:  2  Jones  on  Mortgages,  sec.  1063;  Howard  v.  Harris,  1  Vern. 
33;  Pearce  v.  Morris,  L.  R.  5  Ch.  App.  Cas.  227;  Eldridge  v.  Wright,  55  CaL 
531;  Seymour  v.  Davis,  35  Conn.  264;  Lyon  v.  Robhins,  45  Conn.  613;  Eice^ 
man  v.  Finch,  79  Ind.  511;  Smith  v.  Kelley,  27  Me.  237;  46  Am.  Dec.  595; 
Wood  V.  Goodwin,  49  Me.  260;  77  Am.  Deo.  259;  Taylor  v.  Porter,  7  Mass. 
355;  Gibson  v.  Crehore,  5  Pick.  146;  MerrittY.  Hosmer,  11  Gray,  276;  71  Am. 
Dec.  713}  Ex  parte  Willard,  5  Wend.  94;  Boqut  v.  Coburn,  27  Barb.  230;  Hub^ 
bard  V.  Ascutney  M.  D.  Co.,  20  Vt.  402;  50  Am.  Dec.  41;  McLaughlin  v.  Cur- 
tis, 27  Wis.  644. 

The  heirs  or  devisees  of  a  deceased  mortgagor  are  entitled  to  redeemt 
2  Jones  on  Mortgages,  sec.  1062;  Pym  v.  Boureman,  3  Swanst.  241;  Lewis  v. 
NangU,  2  Ves.  Sr.  431;  Butts  v.  Broughton,  72  Ala.  294;  Hunter  v.  Dennis, 
112  111.  568;  Zaegel  v.  Kuster,  51  Wis.  31;  Chew  v.  Hyman,  10  Biss.  240. 

A  tenant  for  life,  a  tenant  in  tail,  or  a  remainderman  may  redeem:  2  Jone» 
on  Mortgages,  sec.  1065;  Wicks  v.  Scrivens,  1  Johns.  &  H.  215;  Evans  v. 
Jones,  Kay,  29;  Davis  v.  Weiherell,  13  Allen,  60;  90  Am.  Deo.  177;  Lamson 
V.  Drake,  105  Mass.  564. 

A  tenant  for  years  may  also  redeem:  2  Jones  on  Mortgages,  sec.  1066;. 
Keech  v.  Hall,  1  Doug.  21;  Bacon  v.  Bowdoin,  22  Pick.  401;  Davis  v.  Weth- 
erell,  13  Allen,  60;  90  Am.  Dec.  177;  Hamilton  v.  Dobbs,  19  N.  J.  Eq.  227; 
Averill  v.  Taylor,  8  N.  Y.  44.  Morse,  J.,  in  delivering  the  opinion  of  the 
court  in  Averill  v.  Taylor,  8  N.  Y.  51,  said:  "The  important  point  of  in- 
quiry in  this  case  is,  whether  a  tenant  for  years  has  a  right  to  redeem  th& 
mortgage  of  his  lessor,  made  before  the  lease  under  which  the  tenant  claims. 

1  understand  the  law  to  be  as  well  settled  as  the  reason  and  justice  of  the 
rule  is  clear,  that  any  one  who  holds  the  actual  relation  of  surety  for  the 
mortgage  debt,  charged  upon  land  in  which  he  has  an  interest,  although 
his  liability  as  such  surety  extends  no  further  than  to  lose  his  interest  in 
the  land,  has  a  right  to  redeem,  for  the  protection  of  such  interest." 

A  widow  who  has  joined  in  the  mortgage  in  release  of  her  dower  may  re> 
deem:  2  Jones  on  Mortgages,  sec.  1067;  Butts  v.  Broughton,  72  Ala.  294; 
Davis  V.  Wetherell,  13  Allen,  60;  90  Am.  Dec.  177;  Lamb  v.  Montague,  112 
Mass.  352;  Opdyke  v.  Bartles,  11  N.  J.  Eq.  133;  McArthur  v.  Franklin, 
16  Ohio  St.  193;  Trejiholm  v.  Wilson,  13  S.  C.  174;  Gatetoood  v.  Gat€wood,  7& 
Va.  407;  Posten  v.  Miller,  60  Wis.  494. 

And  where  a  mortgage  given  by  a  man  and  his  wife  is  foreclosed,  and  she- 
is  not  made  a  party,  or  is  not  served  with  process,  she  may,  after  a  sale  of 
the  mortgaged  premises,  and  during  the  lifetime  of  her  husband,  maintain, 
because  of  her  inchoate  right  of  dower,  an  action  to  redeem  the  mortgaged 
premises  from  the  sale:  Taggart  v.  Rogers,  49  Hun,  265;   Wheeler  v.  Morris, 

2  Bosw.  624;  Mills  v.  Van  Voorhis,  20  N.  Y.  412. 

A  surety  of  a  debt  secured  by  a  junior  mortgage  upon  payment  of  the  debt 
is  subrogated  to  the  rights  of  the  mortgagee,  and  may  redeem  from  a  prior 
mortgagee:  Green  v.  Wynn,  L.  B,  4  Ch.  App.  Cas.  204;  Averill  v.  Taylor,  8 
N.  Y.  44. 

A  party  cannot  redeem  from  his  own  sale:  McCullouqh  r.  Rose,  4  111.  App. 
149;  Hervey  v.  Krost,  116  Ind.  268;  Todd  v.  Davey,  60  Iowa,  532;  Lauriat  v. 
StraUon,  6  Saw.  339. 

Parties  seeking  to  redeem  most  comply  strictly  with  the  provisions  of  the 
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statute  which  confers  npon  them  the  right  tb  redeem:  Wilson  v.  Schneider, 
124  m.  028;  Eiceman  v.  Finch,  79  Ind.  511;  Cummings  v.  Pottinger,  83  Ind. 
294;  TeabotU  v.  Jaffray,  74  Iowa,  29;  7  Am.  St.  Rep.  466;  Waller  v.  Harris, 
2  Wend.  555;  32  Am.  Dec.  590;  Ex  parte  Bank  of  Monroe,  7  Hill,  177;  42  Am. 
Deo.  61;  Hill  v.  Walker,  6  Cold.  424;  98  Am.  ,Dec.  465;  Ewing  v.  Cook,  85 
Teun.  332;  4  Am.  St.  Rep.  765. 

The  equity  of  redemption  is  inseparably  annexed  to  a  mortgage,  and  can* 
not  be  disannexed  therefrom  even  by  the  express  stipulation  of  the  partiesi 
Stephens  v.  Sherrod,  6  Tex.  294;  55  Am.  Deo.  776. 

A  restriction  of  the  right  of  redemption  to  the  mortgagor  personally  is  in- 
consistent with  the  nature  of  a  mortgage,  and  void:  Johnston  ▼.  Oray,  16 
Serg.  &  R.  361;  16  Am.  Dec.  577. 
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[126  Indiana.  536.J 
Husband  and  Wifk  mat  Maintain  Joint  Action  fob  Brbaoh  or  Con- 

TBACT  OF  Bailment  whbn.  —  Where  a  husband  and  wife  enter  into  a 
contract  of  bailment  with  a  person,  and  compensate  him  for  such  baiU 
ment,  they  are  entitled  to  maintain  a  joint  action  against  him  for  a 
breach  of  such  contract.  And  while  in  such  an  action  the  matters 
charged  in  the  complaint  partake  largely  of  the  nature  of  a  tort,  yet  if 
they  are  so  intimately  connected  with  the  contract  of  bailment,  also 
alleged  in  the  complaint,  as  to  be  incapable  of  separation  from  it,  this 
will  constitute  such  a  unity  of  interest  in  such  husband  and  wife  as  will 
give  them  the  joint  right  to  maintain  the  action. 

Bodies  of  the  Dead  Belong  to  the  Surviving  Relatives,  in  the  order 
of  inheritance,  like  other  property,  and  such  relatives,  and  not  the 
executor  or  administrator,  have  the  right  to  the  custody  and  burial 
thereof. 

Plea  of  Satisfaction  Insufficient  when.  —  Where  the  complaint  in 
an  action  alleges  that  the  plaintiffs  employed  the  defendants  to  take 
oare  of  and  safely  keep  in  a  secure  vault  the  body  of  their  deceased 
daughter  until  they  should  be  prepared  to  inter  the  same;  that  the  de- 
fendants^did  not  safely  keep  said  remains,  but  carelessly  and  negligently 
took  or  allowed  the  same  to  be  taken  and  buried,  or  otherwise  disposed 
of,  and  wrongfully  refused  to  inform  the  plaintiffs  where  said  remains  had 
been  removed  to,  —  an  answer  alleging  that  the  defendants,  by  mistake, 
had  shipped  the  body  to  some  point  of  interment  not  remembered  by 
them  at  the  time  the  plaintiffs  demanded  the  body;  that  they  so  notified 
the  plaintiffs,  and  promised  them  to  immediately  find  and  return  the 
body;  that  the  plaintiffs  expressed  themselves  as  satisfied  with  this  ar- 
rangement; that  shortly  afterwards  the  defendants  returned  the  body, 
which  was  taken  and  interred  by  the  plaintiffs;  and  that  the  return  of 
the  corpse  was  taken  and  received  by  the  plaintiffs  in  full  and  perfect 
satisfaction  of  all  wrongs  and  injuries  incident  to  the  mistake  made  by 
the  defendants  —  is  bad,  because  it  makes  no  averment  that  the  plaintiffs 
agreed  with  the  defendants  that  they  would  accept  such  return  in  satis- 

I  faction  of  the  cause  of  action  alleged  in  the  complaint.  The  averment 
at  the  close  of  the  answer,  that  the  return  was  so  received  and  acceptedi 
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is  a  statement  of  a  mere  conclusion,  not  warranted  by  any  premises  pre- 
ceding it. 
Mkntal  Anguish,  Recovery  may  be  had  fob,  whew. — The  jury  in 
assessing  damages  for  the  breach  of  a  contract  may  take  into  consideration 
the  mental  anguish  of  the  plaintiffs,  if  they  suffered  any  mental  anguish 
on  account  of  the  matters  set  out  in  the  complaint.  If  a  person  contracts, 
upon  a  sufficient  consideration,  to  do  a  particular  thing,  the  failure  to  do 
which  may  result  in  anguish  and  distress  of  mind  on  the  part  of  the  other 
contracting  party,  he  is  presumed  to  have  contracted  with  reference  to 
the  payment  of  damages  of  that  character  in  the  event  such  damages  ao« 
ome  by  reason  of  a  breach  of  the  contract  on  his  part. 

Action  to  recover  damages.    The  opinion  states  the  case. 

B.  F.  Davis,  for  the  appellants. 

C.  E.  Clark,  for  the  appellees. 

Coffey,  J.  In  this  case  the  complaint  alleges  that  appel- 
lees, being  husband  and  wife,  on  the  tenth  day  of  December, 
1884,  employed  the  appellants,  who  were  undertakers  and 
funeral  directors  in  the  city  of  Indianapolis,  to  take  charge 
of  and  safely  keep  in  a  secure  vault  the  body  of  the  deceased 
daughter  of  the  appellees  until  such  time  as  they  might  be 
prepared  and  ready  to  inter  the  same;  that  appellants,  in 
pursuance  of  such  employment,  took  charge  and  possession  of 
said  remains,  and  placed  the  same  in  a  vault,  and  that  the 
appellees  compensated  the  appellants  to  safely  keep  the  said 
remains  therein  until  such  time  as  they  might  be  prepared 
and  ready  to  inter  the  same;  that  the  said  appellants  did  not 
safely  and  securely  keep  said  remains,  but  carelessly  and  neg- 
ligently took  or  allowed  the  same  to  be  taken  and  buried,  or 
otherwise  disposed  of,  and  wrongfully  refused,  and  still  refuse, 
to  inform  the  appellees  where  said  remains  have  been  removed 
to,  further  than  to  say,  "Your  child  is  in  Ohio";  that  by 
reason  thereof  appellees  have  suffered  great  distress  of  mind, 
and  are  damaged  in  the  sum  of  five  hundred  dollars,  etc. 

The  court  overruled  a  demurrer  to  this  complaint,  where- 
upon the  appellants  filed  an  answer  in  three  paragraphs. 

The  court  sustained  a  demurrer  to  the  second  paragraph  of 
said  answer,  and  a  trial  of  the  cause  by  a  jury,  upon  issues 
formed,  resulted  in  a  verdict  for  the  appellees,  upon  which  the 
court,  over  a  motion  for  a  new  trial,  rendered  judgment. 

The  assignment  of  error  calls  in  question  the  correctness  of 
the  ruling  of  the  court  in  overruling  a  demurrer  to  the  com- 
plaint, in  sustaining  a  demurrer  to  the  second  paragraph  of 
the  answer,  and  in  overruling  the  motion  of  the  appellants  for 
a  new  trial. 
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The  appellants  claim  that  the  complaint  is  not  sufficient,  — 
1.  Because  it  does  not  show  a  cause  of  action  in  favor  of  both 
of  the  appellees;  2.  Because  the  right  to  control  a  corpse,  and 
superintend  the  burial  thereof,  is  in  the  executor  or  adminis- 
trator, and  not  in  the  next  of  kin,  and  for  this  reason  the  com- 
plaint does  not  state  a  cause  of  action  in  favor  of  either  of  the 
appellees. 

It  is  settled  that  where  a  complaint  does  not  state  a  cause  of 
action  in  favor  of  all  the  plaintiflFs,  it  is  not  sufficient  to  with- 
stand a  demurrer:  Nave  v.  Hadley,  74  Ind.  155;  Yater  v.  State, 
68  Ind,  299;  Neal  v.  State,  49  Ind.  51.  But  if  any  cause  of 
action  exists  in  favor  of  the  appellees  in  this  case,  we  think 
it  is  joint. 

It  is  alleged,  substantially,  in  their  complaint,  that  both 
the  appellees  entered  into  the  contract  of  bailment  therein  set 
out  with  the  appellants,  and  that  they  jointly  compensated 
the  appellants  for  such  bailment.  It  follows,  we  think,  that 
they  are  entitled  to  maintain  a  joint  action  for  a  breach  of 
such  contract.  The  appellants  are  in  error  in  assuming  that 
the  complaint  sounds  wholly  in  tort,  and  that  there  is  no 
community  of  interest  existing  in  the  appellees. 

While  it  may  be  true  that  the  matters  charged  partake 
largely  of  the  nature  of  a  tort,  yet  they  are  so  intimately  con- 
nected with  the  contract  of  bailment  alleged  in  the  complaint 
as  to  be  incapable  of  separation  from  it;  and  in  this  consists 
the  unity  of  interest  which  gives  the  joint  right  to  prosecute 
the  action. 

The  second  objection  urged  against  this  complaint  presents 
a  much  more  difficult  question.  The  decided  cases  bearing 
upon  the  question  are  somewhat  confused,  and  are  not  free 
from  conflict.  This  confusion  and  conflict  arise,  no  doubt,  in 
the  attempt  on  the  part  of  some  of  the  courts,  in  this  country, 
to  follow  the  decisions  of  the  courts  in  England,  while  other 
courts  have  asserted  that  the  rule  of  decision  in  that  country 
can  have  no  application  in  the  American  courts.  It  is  quite 
clear  to  us  that  but  little  light  can  be  had  upon  the  question 
now  under  consideration  from  the  decisions  found  in  the  Eng- 
lish reports,  for  the  reason  that  the  jurisprudence  of  that 
country  is  peculiarly  compounded,  embracing  largely  the 
ecclesiastical  element,  not  found  in  our  jurisprudence.  In 
that  country  the  partition  of  judicial  authority  between  the 
church  and  the  state  has  materially  narrowed  the  powers  and 
actions  of  the  common-law  courts.     This  condition  is  peculiar 
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to  England,  and  for  that  reason  the  English  decisions  upon 
questions  kindred  to  the  one  before  us  should  not  exert  any 
controlling  influence  over  the  courts  of  this  country,  where  no 
such  partition  exists.  It  is  asserted,  and  perhaps  truthfully, 
that  Cuthbert,  Archishop  of  Canterbury,  first  introduced  burial 
in  church-yards  in  England,  in  the  year  750. 

The  exclusive  power  of  the  ecclesiastics,  denominated 
"ecclesiastical  cognizance,"  became  both  executive  and  ju- 
dicial soon  after  the  Norman  Conquest.  It  was  executive 
in  taking  the  dead  body  into  actual  possession  and  guarding 
its  repose  in  consecrated  ground,  and  it  was  judicial  in  de- 
ciding all  controversies  involving  the  possession  or  the  use 
of  holy  places,  as  well  as  in  adjudicating  upon  the  question 
as  to  who  should  be  allowed  to  lie  in  consecrated  earth,  and 
in  fact  who  should  be  allowed  to  be  interred  at  all.  The 
clergy  monopolized  the  judicial  power  over  the  subject  of 
burial;  while  the  secular  courts,  stripped  of  all  authority 
over  the  dead,  were  confined  to  the  protection  of  the  monu- 
ments or  other  external  emblems  of  grief  erected  by  the 
living. 

The  heir  could  maintain  no  action  in  the  common-law 
courts  for  the  disturbance  of  the  remains  of  bis  buried  ances- 
tors, the  remedy  for  such  wrong  belonging  to  the  parson,  in 
whom  was  vested  the  freehold  of  the  soil  in  which  the  burial 
was  made:  Third  Institute,  203. 

The  power  exercised  by  the  ecclesiastical  tribunals  of 
England  is  not  spiritual,  but  temporal  and  judicial.  It  is  a 
legal  secular  authority  which  they  have  gradually  abstracted 
from  the  ancient  civil  courts,  to  which  it  had  originally  be- 
longed. It  will  thus  be  seen  by  this  brief  review  of  the  law 
in  England,  upon  the  subject  now  in  hand,  that  the  decisions 
of  the  courts  of  that  country  upon  the  subject  of  the  right  of 
relations  to  control  the  bodies  of  the  dead  are  not  authorities 
in  this  country.  As  we  have  no  division  of  power  between  the 
church  and  the  state  in  this  country,  it  follows  that  much  of 
the  power  exercised  by  ecclesiastical  tribunals  in  England  is 
vested,  of  necessity,  in  the  secular  courts,  here  charged  with 
the  general  administration  of  the  law. 

The  necessity  for  the  existence  and  exercise  of  such  power 
must  be  apparent  to  all.  Without  it  the  right  to  take  the 
exclusive  control  of  a  corpse,  and  care  for  and  bury  it,  could 
not  be  enforced.  The  father  could  not  legally  protect  the 
remains  of  his  children,  or  the  husband  of  his  wife,  in  the- 
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absence  of  such  power.  While  the  law  might  punish  the 
body-snatcher  who  desecrated  the  grave,  it  would  be  power- 
less to  restore  the  body  to  the  relatives.  The  courts  in  this 
state,  in  our  opinion,  possess  the  power  to  enforce  the  rights 
of  the  appellees  in  this  case  to  the  body  of  their  deceased 
daughter,  if  the  law  gives  them  the  right  to  its  custody,  and 
the  right  to  give  it  decent  burial;  and  they  also  possess  the 
power  to  assess  such  damages  as  may  accrue  to  them  on  ac- 
count of  being  deprived  of  such  right. 

It  will  not  do  to  say  that  the  custody  of  a  corpse  belongs  to 
the  executor  or  administrator  of  the  deceased,  and  that  it 
must  be  interred  by  him,  for  under  our  law  no  letters  of 
administration  can  be  granted,  except  to  relatives,  for  the 
period  of  twenty  days  after  death.  In  the  event  of  the  in- 
ability of  the  relatives  to  give  the  bond  required  by  law,  no 
provision  for  the  burial  could  legally  be  made  during  that 
period.  Certainly,  our  law-makers  did  not  understand  that 
no  one  except  an  executor  or  administrator  had  the  legal  right 
to  the  custody  and  burial  of  a  corpse.  Then  in  whom  is  the 
right  vested?  In  the  case  reported  in  4  Bradford,  503,  this 
question  is  fully  considered  and  passed  upon  by  the  supreme 
court  of  New  York.  In  that  case,  as  appears  by  the  report,  in 
widening  Beekman  Street,  in  the  city  of  New  York,  the  com- 
missioners, in  estimating  the  assessments,  awarded  to  a  cor- 
poration known  as  the  Brick  Presbyterian  Church  twenty-eight 
thousand  dollars  as  the  value  of  a  certain  piece  of  land  taken 
for  that  purpose. 

The  names  of  all  the  persons  interested  in  the  land  not 
being  known,  the  money  was  paid  to  the  chamberlain  of  the 
city  of  New  York,  to  abide  the  order  of  the  court.  In  the 
parcel  of  land  so  taken  were  embraced  certain  vaults  for 
the  burial  of  the  dead,  in  which  various  individuals  claimed 
rights  of  interment,  and  the  use  thereof  as  vaults  for  the  burial 
of  the  dead.  The  corporation,  the  Brick  Presbyterian  Church, 
was  entitled  to  the  whole  of  said  sum,  subject  to  the  rights  of 
said  vault-holders.  The  question  of  the  rights  of  the  respect- 
ive parties  in  this  fund  was  referred  to  the  Hon.  Samuel  B. 
Ruggles,  with  directions  to  investigate  the  facts  and  report  the 
amount  due  to  each.  During  his  investigation,  the  remains 
of  one  Moses  Sherwood  were  identified  by  his  daughter,  Maria 
Smith,  who,  acting  for  herself  and  sister,  and  for  the  descend- 
ants of  her  brothers  and  sisters,  five  in  all,  who  had  died, 
claimed  that  such  remains  should  be  reinterred  in  a  separata 
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grave,  in  such  suitable  locality  as  she  might  select;  that  the 
existing  monument  be  erected  over  such  grave,  and  that  the 
necessary  expenses  be  defrayed  out  of  the  fund  in  court.  It 
appeared  that  Moses  Sherwood  was  buried  on  the  strip  of 
ground  taken  in  widening  the  street,  in  the  year  1801;  that 
the  tombstone  was  erected  at  the  time  to  mark  his  grave, 
and  quietly  stood  there  over  his  remains  until  they  were 
thrust  aside  by  the  city  corporation  to  give  place  for  the  cart- 
ways and  foot-walks  of  Beekman  Street  as  widened. 

Mr.  Ruggles  filed  his  report,  and  the  cause  coming  on  for 
hearing  at  the  special  terra  of  the  supreme  court,  in  April, 
1856,  the  report,  as  the  law  of  the  case,  was  afiirmed.  The 
report  contains  a  statement  of  the  learned  referee's  investiga- 
tion of  the  law  of  burial,  and  it  is  believed  to  be  the  most 
accurate  and  elaborate  collection  and  statement  of  the  law 
upon  that  subject  yet  published.  In  commenting  upon  the 
question  now  under  consideration,  Mr.  Ruggles  says:  "It  will 
be  seen  that  much  of  the  apparent  difficulty  of  this  subject 
arises  from  a  false  and  needless  assumption  in  holding  that 
nothing  is  property  that  has  not  a  pecuniary  value.  The  real 
question  is  not  of  the  disposable,  marketable  value  of  a  corpse, 
or  its  remains,  as  an  article  of  traffic,  but  it  is  of  the  sacred 
and  inherent  right  to  its  custody,  in  order  decently  to  bury  it, 
and  secure  its  undisturbed  repose.  The  dogma  of  the  Eng- 
lish ecclesiastical  law  that  a  child  has  no  such  claim,  no 
such  exclusive  power,  no  peculiar  interest  in  the  dead  body 
of  its  parent,  is  so  utterly  inconsistent  with  every  enlightened 
perception  of  personal  right,  so  inexpressibly  repulsive  to  every 
proper,  moral  sense,  that  its  adoption  would  be  an  eternal  dis- 
grace to  American  jurisprudence.  The  establishment  of  a 
right  so  sacred  and  precious  ought  not  to  need  any  judicial 
precedent.  Our  courts  of  justice  should  place  it,  at  once,  where 
it  should  fundamentally  rest  forever,  on  the  deepest  and  most 
unerring  instincts  of  human  nature,  and  hold  it  to  be  a  self- 
evident  right  of  humanity,  entitled  to  legal  protection  by  every 
consideration  of  feeling,  decency,  and  Christian  duty.  The 
world  does  not  contain  a  tribunal  that  would  punish  a  son 
who  should  resist,  even  unto  death,  any  attempt  to  mutilate 
his  father's  corpse,  or  tear  it  from  the  grave  for  sale  or  dissec- 
tion; but  where  would  he  find  the  legal  right  to  resist,  except 
in  his  peculiar  and  exclusive  interest  in  the  body?" 

The  final  conclusions  reached  by  Mr.  Ruggles  upon  the  sub- 
ject of  the  legal  aspect  of  the  matters  referred  to  him  for  his 
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report  were:  "  1.  That  neither  a  corpse  nor  its  burial  is  le- 
gally subject,  in  any  way,  to  ecclesiastical  cognizance,  nor  to 
sacerdotal  power  of  any  kind;  2.  That  the  right  to  bury  a 
corpse  and  to  preserve  its  remains  is  a  legal  right,  which  the 
courts  of  law  will  recognize  and  protect;  3.  That  such  right, 
in  the  absence  of  any  testamentary  disposition,  belongs  ex- 
clusively to  the  next  of  kin;  4.  That  the  right  to  protect  the 
remains  includes  the  right  to  preserve  them  by  separate  burial, 
to  select  the  place  of  sepulture,  and  to  change  it  at  pleasure." 

Following  the  law  as  announced  by  Mr.  Ruggles  in  the  re- 
port above  referred  to,  this  court  held,  in  the  case  of  Bogert  v. 
City  of  Indianapolis,  13  Ind.  134,  that  the  bodies  of  the  dead 
belong  to  the  surviving  relatives,  in  the  order  of  inheritance, 
as  other  property,  and  that  they  have  the  right  to  the  custody 
and  burial  of  the  same. 

Our  conclusion  is,  that  the  custody  of  the  corpse  and  the 
right  of  burial  do  not  belong  to  the  executor  or  administrator, 
but  to  the  next  of  kin,  and  that  the  courts  of  this  state  pos- 
sess the  power  to  protect  such  next  of  kin  in  the  exercise  of 
such  right. 

It  follows  that  the  court  did  not  err  in  overruling  the  de- 
murrer to  the  complaint  in  this  cause. 

The  second  paragraph  of  the  answer  avers  that  the  appel- 
lants prepared  the  corpse  named  in  the  complaint  for  burial 
on  or  about  the  tenth  day  of  December,  1884,  and  placed  the 
same  in  a  vault  wherein  were  placed  the  corpses  of  other 
children  of  like  age,  and  in  all  respects  prepared  in  the  same 
manner  for  interment;  that  in  consideration  therefor  the  ap- 
pellees promised  and  agreed  to  pay  the  appellants  a  fair  and 
reasonable  price,  which  was  twenty  dollars;  that  on  or  about 
the  twenty-ninth  day  of  April,  1885,  the  appellees  notified  the 
appellants  that  they  desired  to  have  their  said  child  interred, 
when,  for  the  first  time,  they  discovered  that  said  body  and 
corpse  had  been,  by  the  appellants,  shipped  by  mistake  to  some 
point  for  interment  not  then  remembered  by  them;  that  they 
then  and  there  so  notified  the  appellees,  and  promised  them  to 
immediately  find  the  place  of  the  interment  of  said  body,  and 
without  delay  return  the  same  to  appellees,  to  which  the  ap- 
pellees expressed  their  satisfaction;  that  on  the  fourth  day  of 
May,  1885,  they  learned  that  said  corpse  had  been  shipped  to 
and  interred  at  Ohio,  in  the  state  of  Pennsylvania,  and  bo 
notified  the  appellees,  and  informed  them  that  they  would 
have  said    corpse  returned  by  express   at  their  expense,  to 
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wit,  the  sum  of  fifty  dollars,  to  which  the  appellees  assented; 
that  immediately  thereafter,  and  before  said  corpse  had  time 
to  arrive  at  the  city  of  Indianapolis,  to  wit,  on  the  fifth  day 
of  May,  1885,  the  appellees  commenced  this  action;  that 
afterwards,  on  or  about  the  tenth  day  of  May,  1885,  the  body 
of  said  child  was  returned  to  appellants,  and  was  taken  by 
the  appellees,  and  interred;  all  of  which  was  taken  and  re- 
ceived by  the  appellees  in  full  and  perfect  satisfaction  of  all 
wrongs  and  injuries  incident  to  the  mistake  made  by  the 
appellants  in  sending  said  body  to  the  town  of  Ohio,  in  place 
of  one  of  said  other  like  corpses  in  their  said  vault;  that  ap- 
pellees have  failed  to  pay  said  sum  of  twenty  dollars,  or  any 
part  thereof,  although  the  same  was  past  due  at  the  time  of 
the  commencement  of  this  suit. 

We  do  not  think  the  court  erred  in  sustaining  a  demurrer 
to  this  answer.  It  is  drawn  an'd  proceeds  upon  the  theory 
that  the  appellees  accepted  the  acts  of  the  appellants,  in  the 
matter  of  the  return  of  the  corpse,  in  full  accord  and  satis- 
faction of  the  cause  of  action  set  up  in  the  complaint.  The 
averment  found  in  the  answer,  at  its  close,  to  the  effect  that 
a  return  of  the  corpse  was  taken  and  received  by  the  appel- 
lees in  full  and  perfect  satisfaction  of  all  wrongs  and  injuries 
incident  to  the  mistake,  etc.,  made  by  the  appellants,  is  the 
statement  of  a  mere  conclusion  not  warranted  by  any  prem- 
ises preceding  it.  It  was  the  duty  of  the  appellants  to  pro- 
cure a  return  of  the  corpse;  and  there  is  no  averment  in  the 
answer  that  the  appellees  agreed  with  the  appellants  that  they 
would  accept  such  return  in  satisfaction  of  the  cause  of  action 
upon  which  the  complaint  is  based. 

The  only  matter  urged  under  the  assignment  of  error,  call- 
ing in  question  the  action  of  the  court  in  overruling  the  motion 
for  a  new  trial,  relates  to  the  instructions  in  the  cause.  The 
court  instructed  the  jury  that  in  assessing  the  damages  they 
might  take  into  consideration  the  mental  anguish  of  the  ap- 
pellees, if  they  suflfered  any  mental  anguish  on  account  of  the 
matters  set  out  in  the  complaint. 

In  this  instruction  we  do  not  think  the  court  erred.  The 
case  is  analogous  in  principle  to  the  case  of  Reese  v.  Western 
Union  Tel.  Co..,  123  Ind.  294.  In  that  case  it  was  held  that 
the  telegraph  company  was  liable  for  the  mental  anguish  oc- 
casioned by  its  failure  to  deliver  a  message  in  case  of  extreme 
illness.    The  doctrine  announced  in  that  case  is  fully  sup- 
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ported  by  the  cases  of  Western  Union  Tel.  Co.  v.  Cooper,  71 
Tex.  507;  10  Am.  St.  Rep.  772;  Hays  v.  Houston  etc.  R.  R. 
Co.,  46  Tex.  272;  Wadsworth  v.  Western  Union  Tel.  Co.,  86 
Tenn.  695;  6  Am.  St.  Rep.  864;  Beasley  v.  Western  Union  Tel. 
Co.,  39  Fed.  Rep.  181.  The  cases  rest  upon  the  reasonable 
doctrine  that  where  a  person  contracts,  upon  a  sufficient  cou- 
Bideration,  to  do  a  particular  thing,  the  failure  to  do  which 
may  result  in  anguish  and  distress  of  mind  on  the  part  of  the 
other  contracting  party,  he  is  presumed  to  have  contracted 
with  reference  to  the  payment  of  damages  of  that  character 
in  the  event  such  damages  accrue  by  reason  of  a  breach  of  the 
contract  on  his  part.  The  case  of  Wadsworth  v.  Western  Union 
Tel.  Co.,  86  Tenn.  695,  6  Am.  St.  Rep.  864,  is,  in  some  of  its 
features,  much  like  the  case  now  before  us.  In  that  case  the 
following  telegram  was  sent  to  Mrs.  Wadsworth,  the  sister  of 
the  deceased; — 

«  Memphis,  October  3,  1887. 
"  To  Mrs.  T.  J.  Wadsworth,  Byhalia,  Miss. 

"  Mr.  Howell  died  this  morning.  Advise  us  what  to  do. 
Will  look  for  some  one  on  morning  train. 

"  R.  C.  Walden." 

The  company  negligently  failed  to  deliver  this  telegram. 
In  a  suit  by  Mrs.  Wadsworth  against  the  telegraph  company, 
in  which  she  sought  to  recover  damages  on  account  of  injury 
to  her  feelings  in  being  deprived  of  the  privilege  of  being 
present  to  take  charge  of  the  body  and  to  superintend  its 
burial,  the  learned  judge  who  delivered  the  opinion  of  the 
court  said:  "  To  hold  that  the  defendant  is  not  liable  in  this 
case  for  the  wrong  and  injury  done  to  the  feelings  and  affec- 
tions of  Mrs.  Wadsworth  by  its  default  would  be  to  disregard 
the  purpose  of  the  telegrams  altogether,  and  to  violate  that  rule 
of  law  which  authorizes  a  recovery  of  damages  appropriate 
to  the  objects  of  the  contract  broken." 

When  the  appellants  contracted  with  the  appellees  to  safely 
keep  the  body  of  their  daughter  until  such  time  as  they  should 
desire  to  inter  the  same,  they  did  so  with  a  knowledge  of  the 
fact  that  a  failure  on  their  part  to  comply  with  the  terms  of 
such  contract  would  result  in  injury  to  the  feelings  of  the 
appellees,  and  they  must  therefore  be  held  to  have  contracted 
with  reference  to  damages  of  that  character,  in  the  event  of  a 
breach  of  the  contract  on  their  part. 

After  a  careful  examination  of  all  the  questions  presented 
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by  the  record  in  this  cause,  we  find  no  error  for  which  the 
judgment  should  be  reversed. 
Judgment  affirmed.  

Personal  Pbopertt  —  Bodies  of  Dead  Persons.  —  The  general  rule  is, 
that  the  dead  bodies  of  persons  are  not  subjects  of  property:  State  ▼.  Doepke, 
68  Mo.  208;  30  Am.  Rep.  785;  Oriffiih  v.  Charlotte  etc  B,  R.  Co.,  23  S.  0.  250; 
65  Am.  Rep.  1.  Yet  the  relatives  of  a  deceased  have  certain  rights  with  re- 
spect to  his  body  which  the  law  recognizes:  Pierce  v.  Swan  Point  Cemetery, 
10  R.  I.  227;  14  Am.  Rep.  667.  Compare  Weld  v.  Walker,  130  Mass.  422; 
39  Am.  Rep.  465,  and  note. 

Dahaqes  —  Mental  Anguish  and  Suffering.  —  As  to  when  mental 
suffering  may  be  considered  as  an  element  of  damages  for  the  breach  of  a 
contract,  see  Western  Union  Tel.  Co.  v.  Broesche,  72  Tex.  654;  13  Am.  St. 
Rep.  843,  and  note.  Compare  note  to  Austin  v,  Wilson,  60  Am.  Deo.  767- 
776. 


Bedford  Bank  v.  Aooam. 

[126  Indiana,  684.] 
Bank  mat  Pay  Promissory  Note  of  its  Dbfositoe  whbn.  —  Where  a 
promissory  note,  negotiable  and  payable  at  a  bank,  is  sent  to  said  bank 
properly  indorsed  for  collection,  it  has  the  right  to  pay  the  note  out  of 
any  general  funds  of  the  maker  on  deposit  with  it,  and  charge  his  ac- 
count with  the  amount.  One  who  has  drawn  such  a  note  cannot  be 
heard  to  say,  after  his  banker  has  paid  a  just  debt  for  which  he  had 
given  a  note,  to  which  the  maker  claims  no  defense,  that  the  payment 
was  wholly  voluntary  and  unauthorized.  In  such  a  case,  the  banker 
who  has  paid  the  note  is  entitled  to  hold  it  as  the  equitable  owner  or  pur- 
chaser, and  is  entitled  to  set  it  off  in  a  suit  to  recover  a  balance  due  the 
depositor  on  general  account. 

Action  to  recover  the  balance  of  a  deposit  The  opinion 
states  the  case. 

J.  W.  Buskirkf  M.  F.  Dunny  and  Q,  O.  Dunn^  for  the  ap- 
pellant. 

J.  OUes,  for  the  appellee. 

Mitchell,  J.  On  the  eighth  day  of  May,  1888,  John  W. 
Acoam  had  a  sum  of  money  on  general  deposit  in  the  Bedford 
Bank,  in  Bedford,  Indiana.  The  bank  on  that  day  received  a 
note,  indorsed  to  it  for  collection,  payable  by  the  depositor  to 
Stone,  Sons,  &  Co.,  at  the  Bedford  Bank.  The  bank  remitted 
the  amount  due  on  the  note  to  its  correspondent,  and  charged 
the  account  of  its  depositor  with  the  sum  remitted.  This  was 
done  without  notice  to  the  depositor,  or  other  authority,  except 
such  as  the  law  implies  from  the  fact  that  the  note  was  nego- 
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liable  and  payable  at  the  bank,  an^  was  duly  indorsed  and 
Bent  to  it  for  collection.  The  depositor  repudiated  the  act  of 
his  banker,  and  sued  the  bank  to  recover  an  alleged  balance, 
which  it  is  conceded  he  is  entitled  to  recover,  unless  the  bank 
has  the  right  to  set  off  the  amount  of  the  note  above  men- 
tioned. There  is  no  question  but  that  the  bank  acted  in  good 
faith,  nor  is  there  any  dispute  but  that  the  plaintiff  below 
owed  the  note  to  Stone,  Sons,  &  Co. 

It  is  settled  that  as  soon  as  money  is  deposited  in  a  bank, 
the  depositor  and  the  bank  assume  the  relation  of  debtor  and 
creditor.  The  money  at  once  becomes  the  property  of  the 
bank,  and  unless  the  money  deposited  was  designed  for  a  special 
purpose,  or  unless  there  exists  an  agreement  to  the  contrary, 
the  bank  has  the  right  to  apply  a  sufficient  amount  of  the 
deposit  to  the  payment  of  any  debt  due  from  the  depositor  to 
the  bank:  Lamb  v.  Morris,  118  Ind.  179.  If  the  Bedford  Bank 
had  discounted  the  note  of  Stone,  Sons,  &  Co.,  or  taken  an 
absolute  assignment  to  itself  of  the  paper,  there  would  be  no 
dispute  about  its  right  to  retain  the  amount  due  out  of  the 
depositor's  account.  Is  the  right  of  the  bank  to  set  off  the  sum 
admitted  to  be  due  on  the  note  destroyed  because  the  amount 
was  paid,  not  by  way  of  discount,  but  in  consequence  of  the 
note  having  been  made  payable  at  the  bank?  The  authori- 
ties are  not  agreed  upon  the  question,  but  upon  principle,  and 
in  consonance  with  the  weight  of  authority,  it  seems  to  us  the 
right  of  the  bank  to  set  off  the  amount  must  be  affirmed.  In 
England,  it  is  the  settled  rule  that  if  a  note  is  made  payable 
at  a  particular  bank,  the  maker  thereby  authorizes  the  bank 
to  pay  it  out  of  his  funds  on  deposit,  or  by  advancing  the 
amount  to  his  credit.  Accordingly,  in  Roharts  v.  Tucker,  16 
Ad.  &  E.,  N.  S.,  560,  Parke,  B.,  said:  "If  this  were  the  ordi- 
nary case  of  an  acceptance  made  payable  at  a  banker's,  there 
can  be  no  question  that  making  the  acceptance  payable  there 
is  tantamount  to  an  order,  on  the  part  of  the  acceptor,  to  the 
banker  to  pay  the  bill  to  the  person  who  is,  according  to  the 
law  merchant,  capable  of  giving  a  good  discharge  for  the  bill." 
So  in  Kymer  v.  Laurie,  18  L.  J.  Q.  B.  218,  certain  bankers 
holding  in  their  hands  an  amount  of  money  on  account  of  a 
depositor,  paid  a  bill  of  exchange  which  had  been  made  pay- 
able at  their  banking-house,  when  it  became  due  and  was 
presented  to  them  by  the  holder.  No  orders  to  pay  the  accept- 
ance had  been  given,  nor  had  the  authority  contained  on  the 
face  of  the  bill  been  countermanded.     It  was  held  that  the 
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bankers  had  authority  to  apply  the  funds  of  the  depositor  in 
their  hands  to  the  payment  of  the  acceptance.  This  rule, 
with  some  modifications,  has  been  recognized  almost  univer- 
sally by  the  courts  in  this  country.  Accordingly,  we  find  it 
declared  in  an  early  case  {State  Bank  v.  Armstrong,  4  Dev. 
519)  that  there  can  be  no  question  that  if  a  bank  pays  off  a 
note  or  acceptance  of  a  depositor,  payable  at  the  bank,  this 
constitutes  a  proper  debit  in  the  account  of  the  depositor)  and 
in  Mandeville  v.  Union  Bank,  9  Cranch,  9,  Chief  Justice  Mar- 
shall said:  "  By  making  a  note  negotiable  in  bank,  the  maker 
authorizes  the  bank  to  advance  on  his  credit,  to  the  owner  of 
the  note,  the  sum  expressed  on  its  face." 

Many  well-considered  cases  go  to  the  full  extent  of  holding 
that  a  note  payable  at  a  banking-house  is,  in  efi'ect,  the  equiv- 
alent of  a  check  or  draft  on  the  bank  in  favor  of  the  holder  of 
the  note,  and  that  the  bank  is  in  default  if  it  allows  the  paper 
to  go  to  protest,  in  case  the  maker  has  money  due  him  from 
the  bank  on  account  generally  applicable  to  the  payment  of 
drafts  or  checks:  Commercial  Nat.  Bank  v.  Henninger,  105 
Pa.  St.  496;  Indig  v.  National  City  Bank  etc.,  80  N.Y.  100;  Mna 
Nat.  Bank  v.  Fourth  Nat.  Bank  etc.,  46  N.  Y.  82;  7  Am.  Rep. 
314.  See  also  Randolph  on  Commercial  Paper,  sec.  1441; 
Daniel  on  Negotiable  Instruments,  sec.  326  a;  2  Morse  on 
Banks,  sec.  557;  Bolles  on  Banks  and  Depositors,  sec.  403. 

A  contrary  view  has,  however,  been  vigorously  maintained: 
Orissom  v.  Commercial  Nat.  Bank,  87  Tenn.  350;  10  Am.  St. 
Rep.  669;  Eidgely  Nat.  Bank  v.  Patton,  109  111.  479.  While 
we  are  not  inclined  to  the  view  that  a  promissory  note  nego- 
tiable and  payable  at  a  bank  in  this  state  is  in  all  respects 
the  equivalent  of  a  check  drawn  by  the  maker  against  a  fund 
on  deposit  in  the  bank,  so  as  to  require  the  banker  to  pay  the 
note  on  presentation  out  of  funds  applicable  to  that  purpose, 
we  can  conceive  of  no  valid  reason  why  a  note  or  bill  thus 
drawn  should  not  be  held  to  authorize  the  banker  to  pay,  and 
thereby  become  subrogated  to  all  the  rights  of  the  holder,  to 
the  same  extent  as  if  it  had  purchased  the  paper  after  matu- 
rity. One  who  has  drawn  a  note  or  bill  payable  at  a  bank 
must  have  done  so  for  some  purpose,  and  he  cannot  be  heard 
to  say,  after  his  banker  has  paid  a  just  debt  for  which  he  had 
given  a  note,  to  which  the  maker  claims  no  defense,  that  the 
payment  was  wholly  voluntary  and  unauthorized.  In  such  a 
case  the  banker  who  has  paid  the  note  is  entitled  to  hold  it 
as  the  equitable  owner  or  purchaser,  and  is  entitled  to  set  it 
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off  in  a  suit  to  recover  a  balance  du^  the  depositor  on  general 
account. 

The  decision  in  Scott  v.  Shirk,  60  Ind.  160,  upon  the  facts 
there  involved,  is  not  necessarily  opposed  to  the  conclusion 
above.  When  a  note  payable  at  a  bank  is  signed  by  three 
persons,  one  of  whom  has  an  account  at  the  bank,  it  may  well 
be  said  that  the  bank  has  no  power  to  transfer  money  depos- 
ited by  one  of  the  makers  to  the  payment  of  the  note,  without 
the  depositor's  consent:  Lamb  v.  Morris,  118  Ind.  179. 

The  court  erred  in  its  conclusions  of  law  upon  the  facts 
found. 

Judgment  reversed,  with  costs,  with  directions  to  the  court 
below  to  restate  its  conclusions  of  law  in  consonance  with  this 
opinion. 

Banes  and  Bankino  —  Payment  of  Notb  Madb  bt  Deposptob  Pat- 
able  AT  THX  Bank.  —  When  the  maker  of  a  negotiable  note  payable  at  a 
bank  has  at  the  date  of  its  maturity  a  general  deposit  to  his  credit  in  the 
bank  sufficient  to  pay  off  sucl)  note,  which  deposit  is  not  already  set  aside 
for  some  other  purpose,  the  bank  must  pay  the  note,  and  charge  the  same 
against  the  depositor  in  relief  of  his  indorsers:  Oemian  Nat.  Bank  v.  Foreman, 
138  Pa,  St.  474;  post  p.  000.  But  the  contrary  rule  is  laid  down  in  Orisaom 
V,  Commercial  Nat.  Bank,  87  Tenn.  350;  10  Am.  St.  Rep.  669.  Compare  also 
National  Bank  cf  Newburgh  v.  Smith,  66  N.  T.  271;  23  Am.  Bep.  48,  and 
particularly  nota  60-52. 
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In  re  Cameron. 

[44  Kansas,  64.] 
Obxhikai.  Law  —  Obtaining  Goods  under  False  Pbrtsnbkb. — Where  «a 
agent  obtains  personal  property  belouging  to  his  principal,  and  to  the 
immediate  possession  of  which  the  latter  is  entitled,  by  means  of  false 
statements  made  to  a  third  party,  the  agent  is  not  gnilty  of  obtaining 
goods  or  property  by  false  pretenses.  Nothing  is  a  false  pretense,  within 
the  meaning  of  the  statute,  which  has  no  tendency  to  and  does  not  harm 
a  person. 

Original  petition  for  and  proceedings  on  a  writ  of  habeas 
corpus. 

J.  W.  Rose,  for  the  petitioner. 

W.  H.  Robb,  county  attorney,  for  the  state. 

HoRToN,  C.  J.  The  petitioner,  Hannah  Cameron,  alleges 
that  she  is  illegally  restrained  of  her  liberty  by  the  sheriff  of 
Edwards  County,  under  a  warrant  issued  on  the  twenty-seventh 
day  of  March,  1890,  by  J.  Kenneck,  a  justice  of  the  peace  of 
that  county,  charging  her  with  having  unlawfully,  feloniously, 
and  designedly,  by  false  pretenses,  obtained  from  George  W. 
Crawford  an  organ  of  the  value  of  ninety-five  dollars. 

It  appears  from  the  agreed  statement  of  facts  that  Crawford 
had  purchased,  in  November,  1888,  an  organ  from  Mrs.  Cam- 
eron, who  acted  as  agent;  that  he  had  made  a  cash  payment 
upon  the  organ,  and  gave  two  promissory  notes  for  the  deferred 
payments.  The  notes  were  so  executed  that  the  payee  was 
entitled  to  take  possession  of  the  organ  at  any  time,  if  Craw- 
ford failed  to  pay  as  the  notes  matured,  or  if  he  undertook  to 
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remove  the  organ  from  the  place  wheVe  it  was.  It  also  appear* 
that  he  paid  upon  the  organ  sums  aggregating  sixty-six  dol- 
lars; that  at  the  time  Mrs.  Cameron  came  for  the  organ,  on 
January  8,  1890,  there  was  due  upon  the  last  note  between 
thirty-five  and  forty  dollars;  that  she  stated  to  him  "she  was 
the  agent  of  the  Western  Temple  of  Music,  of  which  S.  R. 
Huyett  was  the  general  manager;  that  the  company  had  sent 
her  to  take  the  organ  on  account  of  the  non-payment  of  the 
last  note;  that  she  would  take  the  organ  to  her  house,  at 
Macksville,  in  this  state,  a  few  miles  distant  from  where  Craw- 
ford lived,  and  that  he  could  have  the  organ  at  any  time  by 
making  payment";  that  Crawford  relied  upon  these  state- 
ments, and  surrendered  the  possession  of  the  organ  to  Mrs. 
Cameron.  Soon  afterward,  Crawford  went  to  Macksville  to 
see  Mrs.  Cameron  and  make  the  last  payment,  but  found 
the  organ  had  been  taken  to  Hutchinson,  in  this  state.  It 
further  appears,  however,  that  although  Mrs.  Cameron  'had 
been  acting  as  agent  fpr  the  Western  Temple  of  Music  for 
about  two  years,  and  had  sold  several  organs  for  the  company, 
that  the  one  purchased  by  Crawford  belonged  to  her  daughter, 
Mrs.  Ursula  Searles;  that  she  sold  the  organ  to  Crawford  as 
the  agent  of  Mrs.  Searles;  that  after  the  last  note  was  over- 
due, at  the  request  of  her  daughter,  and  as  her  agent,  she  ob- 
tained possession  of  the  organ  from  Crawford,  who  was  then 
in  default  upon  the  last  note  for  an  amount  exceeding  thirty 
dollars.  It  also  appears  that  Mrs.  Cameron  believed  at  the 
time  she  went  to  Crawford's  for  the  organ  that  he  was  about 
to  remove  with  his  family  to  Texas,  and  take  the  organ  with 
him. 

According  to  all  the  testimony,  the  conditions  of  the  last 
note  which  Crawford  had  executed  for  the  organ  were  not 
complied  with.  It  is  also  conceded  that  the  holder  of  the 
note,  under  its  terms,  was  entitled  to  the  possession  of  the 
organ  upon  default  of  payment,  or  if  the  purchaser  undertook 
to  remove  the  organ  from  the  place  where  it  was.  Upon  the 
facts  as  disclosed  by  the  testimony,  Mrs.  Cameron  has  not 
been  guilty  of  any  public  offense.  Her  daughter,  Mrs.  Searles, 
was  legally  entitled  to  the  possession  of  the  organ  at  the  time 
that  Mrs.  Cameron  made  the  demand  for  it.  It  is  true,  ac- 
cording to  the  testimony  of  Mr.  Crawford,  that  she  made  false 
statements  concerning  the  Western  Temple  of  Music,  and  the 
order  alleged  by  her  to  have  been  given  by  S.  R.  Huyett,  its 
general  manager;  but  nothing  is  a  false  pretense,  within  the 
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terras  of  the  statute,  which  has  no  tendency  to  and  does  not 
harm  a  person.  It  is  not  an  indictable  oflfense,  under  the 
Btatute,  for  one  to  obtain  by  false  statements  payment  of  a 
debt  already  due,  or  personal  property  to  the  possession  of 
which  he  is  entitled,  because  no  injury  is  done. 

In  People  v.  Thomas,  3  Hill,  169,  the  defendant  was  charged 
with  obtaining  property  by  false  pretenses,  the  fraudulent  pre- 
tense being  that  a  note  of  the  prosecutor  which  he  had  for  the 
amount  had  either  been  lost  or  burned,  which  was  known  by 
him  to  be  false;  and  afterward  he  negotiated  the  note  to  a 
third  person.  The  court  held  that  the  false  representation, 
tending  merely  to  induce  one  to  pay  a  debt  previously  due 
from  him,  was  not  within  the  statute  against  obtaining  prop- 
erty by  false  pretenses,  the  court  saying:  "  A  false  represen- 
tation by  which  a  man  may  be  cheated  into  his  duty  is  not 
within  the  statute."  And  in  Commonwealth  v.  Henry,  22  Pa. 
St.  253,  Woodward,  J.,  makes  use  of  almost  precisely  the  same 
language. 

In  this  case  Mrs.  Searles  was  entitled  to  the  possession  of 
the  organ.  Her  mother  obtained  that  possession  by  false 
statements;  but  as  Crawford  was  not  entitled  to  the  posses- 
sion of  the  organ,  and  Mrs.  Cameron  obtained  it  for  her 
daughter  and  at  her  daughter's  request,  no  injury  was  done 
to  Crawford  or  any  one  else,  and  Crawford  cannot  complain. 
No  crime  or  offense  was  committed:  Crimes  Act,  sec.  94;  1 
Bishop's  Crim.  Law,  7th  ed.,  sees.  438,  466;  Commonwealth 
V.  McDuffy,  126  Mass.  467;  State  v.  Holly  way,  41  Iowa,  200; 
20  Am.  Rep.  586;  State  v.  Hurst,  11  W.  Va.  54. 

If  Mrs.  Cameron  had  sold  the  organ  to  Crawford  as  the 
agent  of  the  Western  Temple  of  Music,  and  not  as  the  agent 
of  her  daughter,  Mrs.  Searles,  yet  if  at  the  time  she  made  the 
demand  the  notes  given  by  Crawford  had  not  been  paid,  Craw- 
ford had  no  right  to  hold  or  retain  possession  of  the  organ. 
Upon  default  in  failing  to  pay  the  notes,  or  any  of  them,  the 
payee  thereof,  not  Crawford,  was  entitled  to  the  possession  of 
the  organ.  If  the  testimony  of  the  prosecution  is  all  true, 
Mrs.  Cameron  was  guilty  of  statements  contrary  to  the  truth 
and  good  morals,  but  she  has  not  rendered  herself  criminally 
liable. 

It  appears  from  the  testimony  that  Mrs.  Cameron  was  dis- 
charged by  the  probate  judge  of  Stafford  County,  in  this  state, 
upon  a  writ  of  habeas  corpus,  on  the  fifth  day  of  February, 
1890;  that  a  full  hearing  was  had  of  the  matters  in  contro- 
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versy  before  the  probate  judge,  and  tfiat  we  are  now  asked  to 
rule  that  the  determination  of  the  probate  judge  is  final  and 
conclusive,  notwithstanding  the  filing  of  a  subsequent  com- 
plaint and  the  arrest  thereon.  In  view  of  the  conclusion  we 
have  reached,  that  Mrs.  Cameron  is  not  guilty  of  any  offense 
or  crime,  we  deem  it  unnecessary  to  pass  upon  the  question  bo 
forcibly  presented. 

The  petitioner  will  be  discharged. 

Obtaining  Goods  undeb  False  Pretenses  —  What  is  a  Falsk  Pre- 
tense. —  A  false  pretense  is  such  a  fraudulent  representation  of  an  existing 
or  past  fact  by  one  who  knows  it  to  be  false  as  is  calculated  to  induce  the  per* 
son  to  whom  it  is  made  to  part  with  something  of  value:  Jackson  v.  People, 
126  111.  139.  A  criminal  prosecution  cannot  be  founded  upon  a  false  repre. 
sentation  which  is  not  calculated  to  justify  a  reasonable  man  in  placing  reli- 
ance thereon:  State  v.  Burnett,  119  Ind.  392.  Compare  Commonwealth  v. 
Eiehelberger,  119  Pa.  St  254;  4  Am.  St.  Rep.  642,  and  note;  State  v.  Hall, 
76  Iowa,  85;  14  Am.  St.  Rep.  204,  and  note.  A  defendant  was  properly 
found  guilty  of  obtaining  money  under  false  pretenses,  where  be  was  proved 
to  have  falsely  represented  himself  to  be  a  lawyer  from  Chicago,  the  agent  of 
a  loan  company  organized  to  loan  money  throughout  the  southern  states,  by 
means  of  which  representation  he  obtained  from  the  prosecuting  witness 
thirty -five  dollars  as  a  fee  for  examining  the  title  to  his  land,  which  be  rep- 
resented must  be  done  before  any  money  could  be  loaned:  Bobbitt  ▼.  State, 
87  Ala.  91.  A  defendant  was  found  guilty  of  obtaining  money  under  false 
pretenses,  where  he  falsely  represented  himself  as  owner  of  383  steers,  which 
he  undertook  to  sell  to  the  prosecuting  witness  for  the  sum  of  two  thousand 
dollars,  having  executed  to  him  a  bill  of  sale  and  received  from  him  the  pur- 
chase-money: State  V.  Jackson,  42  Kan.  448.  One  who  obtained  goods  by  ex- 
ecuting a  chattel  mortgage  upon  property  which  he  falsely  represents  that  he 
owns  is  guilty  of  obtaining  goods  under  false  pretenses:  Commonwealth  v. 
Lee,  149  Mass.  179.  A  defendant  was  properly  convicted  of  obtaining  prop- 
erty under  false  pretenses,  where,  having  been  entitled  to  a  claim  for  witness 
fees  against  the  county,  he  assigned  such  claim  to  a  third  party,  and  then 
obtained  his  order  from  the  register  of  deeds  upon  the  false  statement  that 
he  had  not  assigned  his  claim:  State  v.  Hargrave,  103  N.  C.  328.  In  State 
V.  Wilkerson,  103  N.  C.  337,  defendant  was  convicted  under  an  indictment 
charging  false  pretense,  where  the  pretense  alleged  and  proved  was,  that  he 
had  represented  "that  a  certain  bay  horse,  which  he  ...  .  then  and  there 
had,  was  sound,  and  not  lame,  whereas  in  truth  and  in  fact  the  said  bay 
horse  was  not  sound,  and  was  lame  from  a  diseased  shoulder,"  which  repre- 
sentation he  made,  knowing  it  to  be  false.  To  constitute  the  o£fense  of  ob- 
taining money  or  property  under  false  pretenses,  it  is  not  necessary  that  the 
thing  obtained  should  be  of  the  value  which  would  constitute  grand  larceny 
if  it  were  stolen:  Jackson  v.  Commonwealth,  86  Ky.  1. 
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[44  Kansas,  75.1 
JVBT  AND  JtTRORS  —  SiCKNESS  OF  JuROR  MUST  BE  ESTABLTSHBD  IV  PrESENOB 

OF  Accused.  —  Where,  upon  the  trial  of  a  person  accused  of  felony,  tho 
jnry,  after  hearing  the  evidence,  are  allowed  to  separate  and  go  to  their 
homes,  and  the  inability  of  a  juror  to  attend  because  of  sickness  com- 
mencing during  the  recess  is  reported  to  the  court,  the  fact  of  the  sick- 
ness of  such  juror  must  be  establislted  as  any  other  fact  is  established 
in  a  court  of  justice,  in  accordance  with  judicial  methods,  including  the 
right  of  the  accused  to  be  present,  and  to  introduce  evidence  and  cross- 
examine  witnesses;  and  it  is  reversible  error  for  the  court,  of  its  own 
motion,  or  from  mere  reports  unverified  by  affidavits  or  unsupported  by 
oaths  administered  in  open  court,  and  in  the  absence  of  the  accused,  to 
determine  that  there  exists,  because  of  the  sickness  of  such  juror,  an 
nnavoidable  necessity  that  the  remaining  jurors  should  be  discharged 
without  verdict,  and  by  such  an  arbitrary  exercise  of  judicial  discretion 
deprive  the  accused  of  the  plea  of  once  in  jeopardy. 

IvBY  AND  Jurors  —  Record  must  Show  Facts  Authorizing  Discharge  of 
Jury.  —  When  an  order  is  made  by  a  trial  court  discharging  a  jury  with- 
out verdict,  to  which  has  been  committed  the  question  of  the  guilt  or  in- 
nocence of  a  person  accused  of  crime,  the  record  must  show  affirmatively 
the  existence  of  the  fact  or  facts  which  induced  such  order  and  justified 
the  exercise  of  such  extraordinary  power. 

JuBT  AND  Jurors  —  Evidence  to  Establish  Sickness  of  Juror.  —  A  letter 
purporting  to  have  been  written  by  a  sick  juror  to  the  trial  judge  is  not 
admissible  in  evidence  to  establish  the  sickness,  in  the  absence  of  any 
preliminary  proof  of  the  genuineness  of  such  letter. 

C.  F.  Foley  and  W.  E.  Borah,  for  the  appellants. 

L.  B.  Kellogg,  attorney-general,  and  J,  W.  Brinckerhoff,  county 
attorney,  for  the  state. 

Simpson,  C.  At  the  regular  January  term,  1890,  of  the  dis- 
trict court  of  Rice  County,  the  appellants,  James  Smith,  John 
Smith,  and  Martin  Smith,  were  placed  upon  their  trial,  charged 
with  burglary  and  larceny.  They  waived  arraignment,  en- 
tered a  plea  of  not  guilty,  a  jury  was  sworn,  and  the  state  and 
the  defendants  both  submitted  their  evidence.  All  this  took 
place  on  the  tenth  day  of  January.  When  the  court  met  on 
the  morning  of  the  11th  of  January,  counsel  for  appellants 
asked  permission  to  indroduce  further  evidence  in  their  behalf. 
The  jurors  were  called,  and  all  were  present  and  took  their 
seats  in  the  jury-box;  and  thereupon  Frank  Fry,  a  juror, 
stated  to  the  court  that  he  was  unable  to  sit  as  a  juror  on  that 
day,  on  account  of  sickness;  and  upon  this  statement  the 
court  adjourned  the  hearing  of  the  case  until  the  thirteenth 
day  of  January.  When  the  court  met  on  the  13th,  and  the 
jury  were  called,  all  were  present  except  two  jurors,  John 
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Johnson  and  John  Kelly.  The  court  was  informed  that  these 
two  jurymen  were  sick,  and  an  adjournment  was  ordered  until 
the  morning  of  the  14th  of  January.  On  that  morning,  all  the 
jurora  were  present  and  ready  for  duty  except  John  Kelly. 
The  jury  were  permitted  to  separate  until  five  o'clock,  p.  m., 
of  that  day  (the  14th  of  January).  At  five  o'clock,  p.  m.,  the 
jury  were  again  called,  and  it  appearing  that  the  juror  Kelly 
was  still  absent  and  reported  sick,  the  trial  court  discharged 
the  jury  from  any  further  consideration  of  the  case.  During 
all  this  day,  except  during  a  short  time  in  the  morning,  the 
defendants  were  absent  from  the  court-room,  being  confined 
in  the  Rice  County  jail.  They  were  not  present  at  the  time 
the  jury  were  discharged,  but  their  attorneys  were  in  attend- 
ance, and  objected  to  the  discharge  of  the  jury.  The  trial 
court  entered  on  the  journal  the  following  order  discharging 
the  jury:  — 

"Afterward,  to  wit,  on  the  fourteenth  day  of  January,  1890, 
and  just  before  adjourning  for  supper,  court  being  duly  con- 
vened, the  said  jury  was  by  the  clerk  called,  and  all  responded 
to  their  names  except  John  Kelly,  who  was  then  absent  from 
court;  and  upon  inquiry  being  made  regarding  the  absence  of 
said  juror  Kelly,  the  sheriflF  inforrned  the  court  that  a  mes- 
senger had  been  sent  for  the  said  juror,  John  Kelly,  and  that 
said  messenger  stated  that  said  Kelly  reported  himself  too  sick 
to  be  present  in  court;  that  said  Kelly  did  not  know  when  he 
would  be  able  to  be  present  in  court;  that  he  might  not  be 
able  to  come  into  court  for  a  week;  and  that  said  Kelly  stated 
he  would  come  into  court  as  soon  as  he  was  able;  and  the 
court,  being  satisfied  from  the  report  of  said  sheriff,  and  also 
from  a  letter  received  from  said  juror  by  said  court,  purport- 
ing to  be  written  by  said  juror  Kelly,  that  said  juror  John 
Kelly  was  seriously  sick,  and  unable  to  attend  court,  there- 
upon discharged  said  eleven  jurors  from  the  further  consid- 
eration of  said  case. 

"  Whereupon,  and  at  the  same  time,  the  defendants  being 
then  absent  from  the  court-room  and  confined  in  the  county 
jail  of  Rice  County,  Kansas,  the  court  discharged  the  said  jury 
from  the  further  consideration  of  this  cause;  to  all  of  which 
action  of  the  court  the  defendants  by  their  counsel  then  and 
there  duly  excepted,  which  exception  was  by  the  court  al- 
lowed; that  at  the  time  of  the  discharge  of  said  eleven  jurors, 
neither  of  defendants*  counsel,  Messrs.  Borah  or  Foley,  who 
were  present  and  defendants'  said  counsel,  objected  to  the  dis- 
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charge  of  said  eleven  jurors  from  said  case  on  the  ground 
that  their  said  clients,  James,  John,  and  Martin  Smith,  de- 
fendants herein,  were  not  present  in  court. 

*'  During  all  the  proceedings  had  in  this  cause  on  the  four- 
teenth day  of  January,  1890,  except  upon  convening  of  court 
in  the  morning,  at  which  time  no  proceedings  in  this  cause 
were  had  except  to  adjourn  the  further  hearing  of  the  same 
till  the  afternoon  of  the  same  day,  in  order  to  hear  from  juror 
for  whom  a  messenger  was  sent,  the  defendants  and  each  of 
them  was  absent  from  the  court-room,  and  were  confined  in 
the  county  jail  of  Rice  County,  Kansas. 

"  Before  the  said  eleven  jurymen  in  attendance  upon  the  trial 
of  said  cause  were  by  the  court  discharged,  the  court  duly  in- 
quired of  said  Foley  and  Borah  if  they  were  willing  to  proceed 
with  the  trial  of  the  cause  with  the  eleven  jurois  who  were 
able  to  be  and  were  present,  and  they  replied  that  they  were 
not  willing  so  to  do,  but  would  require  a  full  panel. 

"That  the  continuance  from  the  thirteenth  to  the  four- 
teenth day  of  January  was  made  by  the  court  at  its  own 
instance,  the  defendants  by  their  counsel  objecting  to  Buch 
continuance." 

On  the  twentieth  day  of  January,  1890,  the  appellants  were 
arraigned  upon  the  same  information  upon  which  they  had 
previously  been  put  upon  trial,  and  objected  to  being  required 
to  plead  to  the  information,  on  the  ground  that  a  jury  had 
once  been  sworn  to  try  them,  and  that  said  jury  had  been  dis- 
charged without  their  consent,  in  their  absence,  and  while 
they  were  confined  in  the  jail,  and  that  they  had  once  been 
put  in  jeopardy  upon  the  offenses  charged  against  them  in  the 
information.  This  was  overruled.  The  appellants  then  filed 
their  plea  in  abatement,  setting  up  the  same  facts,  and  this 
was  overruled.  The  appellants  then  pleaded  not  guilty,  and 
pleaded  the  same  facts  in  bar.  The  trial  proceeded,  and  the 
appellants  were  convicted  of  the  larceny  of  goods  of  the  value 
of  $50.93.  A  motion  for  a  new  trial  and  a  motion  in  arrest  of 
judgment,  in  which  all  these  facts  were  again  set  forth,  were 
both  overruled.  The  appellants  had  all  proper  exceptions 
noted  and  saved  on  all  these  various  rulings;  at  least  they 
have  done  enough  to  fairly  present  the  questions  they  discuss 
here  for  review.  Their  contention  is  embraced  in  these  two 
propositions:  That  there  was  no  evidence  of  the  sickness  of 
the  juror  Kelly  that  authorized  the  court  to  discharge  the 
jury,  and  that  such  discharge  was  not  legal  without  the  pres- 
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ence  of  the  appellants.  Section  281  of  the  code  provides: 
"The  jury  may  be  discharged  by  the  court  on  account  of  the 
sickness  of  a  juror,  or  other  action  or  calamity  requiring  their 
discharge,  or  by  consent  of  both  parties,  or  after  they  have 
been  kept  together  until  it  satisfactorily  appears  that  there  is 
no  probability  of  their  agreeing." 

Section  208  of  the  Criminal  Code  provides:  "The  proceed- 
ings prescribed  by  law  in  civil  cases,  in  respect  to  the  impan- 
eling of  jurors,  the  keeping  of  them  together,  and  the  manner 
of  rendering  their  verdict,  shall  be  had  upon  trials  on  indict- 
ments and  informations  for  criminal  offenses,  except  in  cases 
otherwise  provided  by  statute." 

The  court  had  the  right  to  discharge  the  jury  on  account  of 
the  sickness  of  one  of  the  members  thereof:  State  v.  White, 
19  Kan.  445;  27  Am.  Rep.  137. 

It  is  insisted  upon  one  side  that  the  determination  of  the 
existence  of  such  a  sickness  rests  largely  and  almost  exclu- 
sively in  the  discretion  of  the  court;  while  the  appellants 
contend  that  its  existence  must  be  established  as  a  fact  in 
accordance  with  the  rules  of  evidence,  and  that  a  trial  court 
cannot,  of  its  own  motion,  or  from  mere  reports  unverified  by 
affidavits  or  unsupported  by  oaths  administered  in  open  court, 
determine  that  there  exists  such  an  unavoidable  necessity  that 
the  remaining  jurors  should  be  discharged,  and  by  such  an 
arbitrary  exercise  of  judicial  discretion  deprive  the  appellants 
of  the  plea  of  once  in  jeopardy.  The  power  to  so  discharge  a 
jury  is  not  to  be  arbitrarily  exercised.  One  of  the  constitu- 
tional rights  of  a  party  charged  with  crime  is,  that  he  is  not 
to  be  twice  put  in  jeopardy  for  the  same  offense;  and  the 
power  of  a  court  to  discharge  a  jury  which  has  been  sworn  to 
pass  upon  the  question  of  his  guilt  and  innocence  must  be  ex- 
ercised with  a  view  to  preserve  inviolate  his  constitutional 
right  in  this  respect.  The  sickness  of  a  juror  is  one  of  those 
unavoidable  necessities  which  arise,  beyond  the  power  of  the 
court  or  the  prosecution  to  foresee. 

It  seems  clear  on  principle,  as  well  as  in  view  of  the  consti- 
tutional privileges  of  the  prisoner,  that  this  authority  cannot 
be  arbitrarily  exercised;  for  in  the  language  of  the  supreme 
court  of  the  state  of  Pennsylvania  in  the  case  of  Commonwealth 
V.  Clue,  3  Rawle,  498,  "Why  it  should  be  thought  that  the 
citizen  had  no  other  assurance  than  the  arbitrary  discretion 
of  the  magistrate  for  the  enforcement  of  the  constitutional 
principle  which  protects  him  from  being  twice  put  in  jeopardy 


270  State  v.  Smith.  [Kansas, 

of  life  or  memfcer  for  the  same  offense,  I  am  at  a  loss  to  im- 
agine. If  discretion  is  to  be  called  in,  there  can  be  no  remedy 
for  the  most  palpable  abuse  of  it  but  an  interposition  of  the 
power  to  pardon,  which  is  obnoxious  to  the  very  same  objec- 
tion. Surely  every  right  secured  by  the  constitution  is  guarded 
by  sanctions  more  imperative.  But  in  those  states  where  the 
principle  has  no  higher  sanction  than  what  is  derived  from  the 
common  law,  it  is  nevertheless  the  right  of  the  citizen,  and 
consequently  demandable  as  such.  But  a  right  which  de- 
pends upon  the  will  of  the  magistrate  is  essentially  no  right 
at  all;  and  for  this  reason  the  common  law  abhors  the  exercise 
of  a  discretion  in  matters  that  may  be  subjected  to  fixed  and 
definite  rules." 

This  was  said  in  a  capital  case,  but  the  language  of  the  sec- 
tion of  the  bill  of  rights  in  our  state  constitution  is  broad 
enough  to  include  all  felonies.  It  seems,  however,  to  be  the 
rule  in  all  grades  of  felony  that  the  only  justification  for  the 
exercise  of  the  power  of  a  trial  court  to  discharge  a  jury  which 
has  heard  the  evidence  in  a  criminal  case  is  the  existence  of 
an  absolute  necessity  for  the  discharge.  Some  unforeseen  fact 
must  intervene  beyond  the  power  of  the  court  to  control,  be- 
fore such  a  power  can  be  legally  exerted.  The  existence  of 
tliis  unforeseen  fact  that  operates  to  stop  the  deliberation  of  the 
jury  and  prevents  a  verdict  must  be  judicially  ascertained  and 
determined.  That  is  to  say,  if  the  sickness  of  the  juror  does 
not  occur  in  the  immediate  presence  of  the  court,  but  com- 
mences during  a  recess  and  is  reported,  the  fact  of  sickness 
must  be  established  as  any  other  fact  is  established  in  a  court 
of  justice,  in  accordance  with  the  rules  of  evidence  governing 
such  matters.  When  an  order  is  made'  by  a  trial  court  dis- 
charging a  jury  without  verdict,  to  which  has  been  committed 
the  question  of  the  guilt  or  innocence  of  a  prisoner  charged 
with  a  crime,  the  record  ought  to  show  affirmatively  the  ex- 
istence of  the  fact  which  induced  such  order  and  justified  the 
exercise  of  such  extraordinary  power.  This  much  seems  to  be 
demanded  in  order  to  preserve  to  the  prisoner  the  full  benefit 
of  the  constitutional  requirement  in  his  behalf. 

The  case  of  ConUin  v.  State,  25  Neb.  784,  illustrates  this 
view.  Section  485  of  the  Criminal  Code  of  that  state  provides: 
"  That  in  case  a  jury  shall  be  discharged  on  account  of  sick- 
ness of  a  juror,  or  other  accident  or  calamity  requiring  their 
<3ischarge,  or  after  they  have  been  kept  so  long  together  that 
there  is  no  probability  of  agreeing,  the  court  shall,  upon  direct- 
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ing  their  discharge,  order  that  the  reasons  for  such  discharge 
ehall  be  entered  on  the  journal;  and  such  discharge  shall  be 
without  prejudice  to  the  prosecution." 

The  journal  showed  this  order:  "  Come  also  the  jury,  .... 
and  report  in  open  court  their  inability  to  agree  upon  a  verdict 
in  this  cause;  and  it  appearing  to  the  satisfaction  of  the  court, 
upon  examination  of  M.  L.  Brown,  one  of  the  jurors  in  said 
case,  that  by  reason  of  his  sickness  he  was  unable  to  further 
perform  his  duties  as  a  juror,  and  upon  further  examination 
of  each  and  every  juror  in  said  case,  the  court  finds  that  there 
is  no  probability  of  the  jurors  agreeing  upon  a  verdict,  and 
that  they  had  been  out  twenty-one  hours  without  sleep,  or  a 
suitable  place  to  sleep  or  rest,  said  jury  is  therefore  discharged 
without  day,  without  prejudice  to  the  prosecution." 

Commenting  on  this  journal  entry,  the  court  says:  "The 
sickness  of  a  juror  is  one  of  the  causes  recognized  by  the 
statute  above  quoted  for  the  discharge  of  a  jury;  but  it  is  sub- 
mitted that  such  sickness  is  classed  with  '  other  accident  or 
calamity  requiring  their  discharge,'  and  it  appears  to  me  that 
such  sickness  must  be  of  a  sudden  and  calamitous  character, 
and  of  such  a  nature  as  to  render  his  further  detention  in  the 
jury-room  manifestly  improper.  It  does  not  appear  here  that 
the  jury  reported  the  sickness  of  one  of  their  number,  or  that 
the  juror  himself  claimed  to  be  sick,  or  incapacitated  on  ac- 
count of  sickness  from  further  service  on  the  jury;  nor  in 
what  the  examination  of  the  juror  by  the  court  consisted;  nor 
whether  the  advice  and  services  of  a  physician  were  had  to 
ascertain  and  advise  the  court  of  the  condition  of  the  juror. 
Again,  it  does  not  appear  that  the  jury  were  discharged  solely 
on  account  of  the  sickness  of  this  juror,  but,  on  the  contrary, 
I  think  that,  taking  the  whole  journal  entry  together,  it  fairly 
appears  that  the  sickness  of  the  juror  was  not  such  that  the 
court  would  have  discharged  the  jury  for  that  cause  alone. 
If  the  sickness  of  this  juror  was  such  that  his  further  service 
on  the  jury  was  impossible,  what  was  the  necessity,  or  even 
the  propriety,  of  further  examining  each  and  every  juror  as  to 
the  probability  of  their  agreeing  upon  a  verdict,  the  length  of 
time  they  had  been  out  without  sleep,  or  a  suitable  place  to 
Bleep  or  rest?" 

The  logic  of  this  case  seems  to  require  that  there  should,  in 
eflFect,  be  a  finding  of  fact  as  to  the  incapacity  of  the  juror,  by 
reason  of  sickness,  to  properly  discharge  his  duty.  In  the  case 
of  State  V.  Shuchardt,  18  Neb.  454,  Judge  Maxwell  says:  "  It 


272  State  v.  Smith.  [Kansas, 

was  never  intended  to  permit  a  court  arbitrarily  to  discharge 
a  jury  for  disagreement,  until  a  sufficient  time  had  elapsed  to 
preclude  all  reasonable  expectation  that  they  will  ever  agree." 

In  the  case  of  Dobbins  v.  State,  14  Ohio  St.  493,  the  court, 
commenting  on  the  power  to  discharge  juries  in  criminal  cases, 
say  "  that  this  power  does  not  rest  upon  the  arbitrary  or  un- 
controllable discretion  of  the  judge  presiding  at  the  trial,  but 
is  a  legal  discretion,  to  be  exercised  in  conformity  with  known 
and  established  rules;  and  finally,  unless  the  facts  stated  in 
the  record  clearly  establish  a  case  of  necessity,  the  discharge 
will  operate  as  an  acquittal  of  the  accused,  and  preclude  his 
further  prosecution." 

This  court,  in  the  case  of  State  v.  White,  19  Kan.  445,  27 
Am.  Rep.  137,  by  the  chief  justice,  says,  that  where  the  jury 
have  deliberated  so  long,  without  finding  a  verdict,  as  to  pre- 
clude a  reasonable  expectation  that  they  will  agree,  they  may 
be  discharged,  if  the  record  shows  a  necessity  for  such  action, 
without  the  consent  of  the  defendant,  and  the  prisoner  be  tried 
by  another  jury.  All  these  authorities  require  that  there  must 
be  a  legal  showing,  made  and  entered  on  the  record,  of  the 
necessity  for  the  discharge,  and  of  the  existence  of  the  facts 
that  authorize  the  exercise  of  the  extraordinary  power  of  the 
court. 

Now,  the  record  in  this  case  shows  that  one  of  the  causes 
for  which  the  trial  court  is  authorized  to  discharge  a  jury  in 
a  criminal  case,  by  the  statute  of  this  state,  happened  on  this 
trial,  to  wit,  the  sickness  of  a  juror.  This  sickness  did  not 
happen  in  the  immediate  presence  of  the  court.  The  juror 
took  sick  at  home,  during  a  recess  of  the  court,  and  the  fact 
of  sickness  had  to  be  established  in  accordance  with  the  rules 
that  govern  in  all  cases  when  a  fact  is  to  be  judicially  estab- 
lished, and  made  a  finding  upon  which  to  base  a  legal  conclu- 
sion or  a  judicial  action.  Then,  in  accordance  with  these 
authorities  quoted,  and  in  view  of  the  constitutional  rights  of 
the  appellants  and  the  requirements  of  section  207  of  the  Code 
of  Civil  Procedure,  these  appellants  ought  to  have  been  present 
in  person  during  the  investigation  and  determination  of  the 
existence  of  the  fact  of  sickness.  This  case  is  not  like  that  of 
State  V.  White,  19  Kan.  445,  27  Am.  Rep.  187,  where  the  jury 
were  discharged  because  there  was  no  reasonable  probability 
of  their  agreement.  In  such  cases,  a  consulting  jury  is  in 
legal  contemplation  always  in  the  presence  of  the  court.  All 
their  reports,  of  every  kind  and  character,  are  made  directly 
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to  the  court,  and  the  court  alone  has^the  sole  right  to  question 
them  as  to  the  probabilities  of  an  agreement.  In  the  very 
nature  of  things,  as  no  one  is  allowed  to  be  present  at  their 
deliberations,  a  determination  by  the  court  as  to  whether  or 
not  there  is  a  reasonable  probability  of  their  agreement  must 
be  made  on  the  report  of  the  jury. 

So  the  language  of  the  court  in  the  case  of  State  v.  White^ 
19  Kan.  445,  27  Am.  Rep.  137,  as  to  the  absence  of  the  defendant 
at  the  time  of  the  discharge  of  the  jury,  cannot  be  fairly  applied 
in  a  case  like  this,  when  the  fact  alleged  as  justifying  a  dis- 
charge of  this  jury  happened  out  of  the  presence  of  the  court, 
and  while  the  jury  were  temporarily  discharged  from  attend- 
ance in  court.  In  one  case,  the  court  acts  on  an  official  report 
made  by  the  jury,  which  the  defendant  has  no  right  to  ques- 
tion; in  the  other,  an  inquiry  as  to  the  existence  of  a  fact 
alleged  to  have  occurred  away  from  the  presence  and  observa- 
tion of  the  court  is  to  be  made  by  judicial  methods,  and  these 
include  the  presence  of  the  parties  interested,  their  right  to  in- 
troduce evidence,  and  cross-examine  witnesses.  We  think 
that  error  was  committed  in  determining  the  sickness  of  a 
juror  as  a  cause  for  the  discharge  of  the  jury,  in  the  absence 
of  the  appellants. 

It  is  evident  from  the  record  that  error  was  also  committed 
on  the  trial  of  the  issue  of  fact  made  by  the  plea  in  abate- 
ment filed  by  the  appellants,  and  the  replication  filed  by  the 
county  attorney.  This  issue  of  fact  was  the  sickness  of  the 
juror  Kelly;  and  to  maintain  the  issue  on  the  part  of  the  state, 
the  county  attorney  was  permitted,  over  the  objection  of  the 
appellants,  to  read  in  evidence  a  letter  purporting  to  have 
been  written  by  the  juror  Kelly  to  the  trial  judge,  without 
any  preliminary  proof  whatever  of  its  genuineness.  For  these 
errors,  there  must  be  a  reversal;  and  for  the  reasons  sug- 
gested by  the  court  in  the  case  of  Conklin  v.  State,  25  Neb. 
784,  we  prefer  this  course,  rather  than  to  pass  upon  the  other 
question  before  all  the  facts  are  fully  and  fairly  presented. 
This  accords,  too,  with  the  case  of  State  v.  Myrick,  38  Kan, 
238. 

We  recommend  that  the  judgment  of  the  district  court  be 
reversed,  and  the  cause  remanded,  with  instructions  to  grant 
the  appellants  a  new  trial. 

The  Court.    It  is  so  ordered. 

Ak.  St.  Kep..  Voi-  XXI.  - 18 
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JuBT,  Unauthorizbd  DISCHARGE  OF,  EFFECT  ov.  —  The  discharge  of  • 
jnror,  or  of.  the  whole  jury,  without  sufficient  cause,  amounts  to  an  acquit- 
tal, BO  that  the  plea  of  autrefois  acquit  will  be  good  made  at  a  subsequent 
trial:  O'Brian  v.  Commonwealth,  9  Bush,  333;  15  Am.  Rep.  715;  People  y. 
Cage,  48  CaL  323;  17  Am.  Rep.  436;  Mahala  v.  State,  10  Yerg.  532;  31  Am. 
Dec.  591,  and  note.  The  discharge  of  the  jury  in  the  absence  of  the  accused 
is  illegal,  and  therefore  discharges  the  defendant:  Note  to  State  ▼.  McKee,  21 
Am.  Dec  607. 


Beown  v,  James  H.  Campbell  Company. 

(44  Kansas,  237.] 
Ohatt£l  Mobtqaoks  —  Sale  of  Propebtt  by  Agent  —  Liabilitt  to 
Mortgagee.  —  A  valid  chattel  mortgage  properly  recorded,  though  over- 
due and  unpaid,  is  notice  to  the  world,  and  though  the  possession  of  the 
property  covered  by  the  mortgage  is  in  the  mortgagor,  a  commission 
merchant  who  receives  and  sells  it  as  the  consignee  of  the  wife  of  the 
mortgagor,  and  as  her  property,  and  then  pays  the  proceeds  of  the  sale  to 
her  as  his  consignor,  without  any  actual  knowledge  on  his  part  of  the 
existence  of  the  mortgage,  and  without  the  knowledge  or  consent  of  the 
mortgagee,  is  liable  to  the  latter  as  for  a  conversion  of  the  property. 

Shinn  and  Yeager^  and  W,  U.  H.  Freeman^  for  the  plaintiffs 
in  error. 

Alden  and  McGrew,  for  the  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district 
court  of  Wyandotte  County  by  George  W.  Brown  and  C.  W. 
Brown,  partners  as  Brown  Brothers,  against  the  James  H, 
Campbell  Company,  a  corporation  and  a  live-stock  com  mis- 
sion merchant,  to  recover  from  the  defendant  the  sum  of  four- 
teen hundred  dollars,  with  interest,  for  the  alleged  conversion 
of  forty-five  head  of  neat  cattle  belonging  to  the  plaintiffs  as 
mortgagees.  A  trial  was  had  before  the  court  and  a  jury,  and 
a  judgment  was  rendered  in  favor  of  the  defendant;  and  the 
plaintiffs,  as  plaintiffs  in  error,  bring  the  case  to  this  court  for 
review. 

The  principal  facts  of  the  case  are,  substantially,  as  follows: 
On  September  27,  1888,  C.  J.  Blanchard,  who  resided  in  Cow- 
ley County,  and  who  owned  and  possessed  the  cattle  above 
mentioned,  in  that  county,  mortgaged  the  same,  along  with 
some  other  personal  property,  to  the  plaintiffs.  The  mortgage 
was  executed  to  secure  a  debt  of  $2,050,  $600  of  the  same  to 
become  due  in  thirty  days,  and  the  remainder  thereof,  $1,450, 
to  become  due  in  ninety  days.  The  mortgage  was  deposited 
in  the  office  of  the  register  of  deeds  on  the  next  day,  to  wit, 
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September  28,  1888.  There  was  no  stipulation  in  the  mort- 
gage as  to  who  should  have  the  legal  title  or  the  possession  of 
the  mortgaged  property,  but  the  mortgagor  was  permitted  to 
retain  the  possession  thereof.  The  mortgaged  property  was  not 
to  be  removed  from  Cowley  Count)'.  The  mortgage  debt  has 
never  been  paid.  On  February  12,  1889,  without  the  consent 
or  knowledge  of  the  plaintiffs,  the  cattle  were  transported  by 
railroad  from  Cowley  County  to  Kansas  City,  Wyandotte 
County,  Kansas,  in  the  name  of  M.  A.  Blanchard.  This  M. 
A.  Blanchard  was  Martha  A.  Blanchard,  the  wife  of  C.  J. 
Blanchard,  the  mortgagor.  The  cattle  were  consigned  to  and 
placed  in  the  possession  of  the  defendant,  which,  as  aforesaid, 
is  a  corporation  and  a  commission  merchant  or  broker.  On 
the  next  day,  the  defendant,  in  the  ordinary  course  of  busi- 
ness, sold  and  delivered  the  cattle  in  four  different  lots,  to 
different  purchasers,  received  the  proceeds  of  the  sale,  and 
paid  the  same,  less  commission,  over  to  the  consignor,  M.  A. 
Blanchard.  All  this  was  done  without  the  consent  or  knowl- 
edge of  the  plaintiffs.  The  defendant  at  the  time  had  no 
actual  knowledge  of  the  chattel  mortgage,  nor  any  knowledge 
that  any  one  except  the  consignor  claimed  to  have  any  interest 
in  the  property. 

The  case  was  tried  in  the  court  below  upon  the  theory  that 
the  plaintiffs  were  negligent  in  not  taking  the  possession  of  the 
cattle  within  a  reasonable  time  after  the  mortgage  debt  be- 
came due,  and  that  if  the  defendant  sold  the  property  and  paid 
over  the  proceeds  to  the  consignor  innocently,  without  any 
knowledge  of  the  plaintiffs'  claim,  and  only  as  a  commission 
broker,  it  was  not  liable.  For  instance,  the  court  gave,  among 
others,  the  following  instructions:  — 

"  If  the  jury  find  from  the  evidence  that  said  defendant  did 
not  purchase  the  cattle  in  controversy,  and  sell  and  dispose  of 
the  same  as  its  own,  but  that  said  cattle  were  shipped  by  M. 
A.  Blanchard  to  the  defendant  as  live-stock  commission  mer- 
chants to  be  sold  by  said  defendant  as  the  agent  for  and  on 
account  of  the  said  M.  A.  Blanchard,  and  the  proceeds  of  said 
sale  paid  over  by  said  defendant  to  the  said  M.  A.  Blanchard, 
in  the  ordinary  course  of  business,  without  actual  notice  to 
said  defendant  of  the  rights  or  claim  of  said  plaintiffs  thereto, 
then  said  defendant  is  not  guilty  of  a  conversion  of  said  cattle 
or  their  proceeds,  and  you  will  find  for  the  defendant. 

"If  the  jury  find  from  the  evidence  that  the  plaintiffs  per- 
mitted the  mortgaged  property  described  in  the  mortgage  in- 
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troduced  in  evidence  in  the  case  to  remain  in  the  possession 
of  the  mortgagor  for  a  considerable  length  of  time  after  the 
conditions  of  the  mortgage  had  been  broken,  and  that  hy 
using  reasonable  diligence  after  default  in  the  conditions  of 
said  mortgage  said  plaintiffs  could  have  obtained  possession 
of  said  property  and  subjected  the  same  in  payment  of  the 
debt  secured  thereby,  then  I  instruct  that  it  was  the  duty  of 
said  plaintiffs  so  to  do  within  a  reasonable  time;  and  if  the 
plaintiflfs  failed  to  so  take  possession  of  said  property  and  sub- 
ject it  to  the  payment  of  said  indebtedness  within  a  reasonable 
time  after  default  in  the  conditions  of  said  mortgage,  they  were 
guilty  of  negligence,  and  cannot  recover  in  this  action,  unless 
you  find  that  the  defendant  had  actual  notice  of  the  plaintiffs* 
mortgage,  in  which  case  you  will  find  for  plaintiffs." 

The  statutes  in  this  state  do  not  in  express  words  enact 
that  a  chattel  mortgage  shall  in  any  case  be  valid  or  shall  in 
any  case  be  notice  to  any  person;  but  by  the  strongest  of 
implications  we  think  they  enact  that  every  chattel  mortgage 
duly  and  honestly  executed,  and  deposited  in  the  oflBce  of  the 
register  of  deeds,  shall  be  valid,  and  shall  be  notice  as  to  all 
the  world  for  the  period  of  one  year  unless  the  mortgage  debt  is 
sooner  satisfied,  and  shall  remain  valid  and  notice  as  to  all 
the  world  for  each  succeeding  year,  provided  the  mortgage 
debt  remains  unsatisfied,  and  provided  a  suflBcient  renewal 
affidavit  is  filed  prior  to  the  expiration  of  each  succeeding 
year:  Mortgage  Act,  sees.  9,  11.  Our  statutes  also  provide 
that  "  in  the  absence  of  stipulations  to  the  contrary,  the  mort- 
gagee of  personal  property  shall  have  the  legal  title  thereto^ 
and  the  right  of  possession":  Mortgage  Act,  sec.  15.  In 
other  words,  where  there  are  no  stipulations  to  the  contrary, 
the  mortgagee  is  the  owner  of  the  mortgaged  property,  and  has 
the  right  to  the  possession  thereof  from  the  execution  of  the 
mortgage  until  it  is  satisfied  orceasestohave  validity,  whether 
the  debt  is  due  or  not;  and  there  are  no  stipulations  to  the  con- 
trary in  the  present  mortgage.  Our  statutes  also  provide  that 
when  a  chattel  mortgage  is  satisfied  it  shall  be  the  duty  of  the 
holder  thereof  to  enter  satisfaction  thereof  of  record,  and  if  he 
fails  to  do  so  within  thirty  days  after  demand  therefor,  he  is 
liable  to  pay  a  penalty  for  his  failure,  of  one  hundred  dollars: 
Mortgage  Act,  sees.  8,  16.  It  will  therefore  be  seen  that  our 
statutes  require  that  the  existence  of  every  chattel  mortgage, 
and  whether  it  is  still  valid  and  in  force  or  not,  shall  be  shown 
by  the  records  in  the  office  of  the  register  of  deeds. 
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The  defendant  claims  that  it  is  not' liable  in  this  action,  for 
Beveral  reasons,  among  which  are  the  following:  It  claims 
that  it  was  not  bound  to  take  notice  of  the  plaintiffs'  mort- 
gage, although  it  was  duly  deposited  in  the  office  of  the  regis- 
ter of  deeds,  and  it  cites  the  case  of  Frizzell  v.  Rundle,  83 
Tenn.  396,  17  Am.  St.  Rep.  908,  and  also  cites  Roach  v.  Turk, 
9  Heisk.  708;  24  Am.  Rep.  360.  This  is  certainly  not  the  law 
in  Kansas,  for  the  implications  of  the  statutes  and  of  all  the 
decisions  of  this  court  are  certainly  to  the  contrary,  and  that 
a  chattel  mortgage  duly  executed,  and  on  file  in  the  office  of 
the  register  of  deeds,  is  notice,  as  above  stated,  to  all  the  world. 
The  defendant  also  claims  that  the  plaintiflfs  were  negligent 
in  not  taking  the  possession  of  the  mortgaged  property  imme- 
diately after  the  mortgage  debt  became  due,  and  that  for  this 
reason  the  mortgage  ceased  to  operate,  and  became  void;  and 
it  cites  the  following  cases  from  Montana  and  Illinois,  to  wit: 
Travis  v.  McCormick,  1  Mont.  148;  Reed  v.  Fames,  Id  111.  594; 
Cass  V.  Perkins,  28  111.  ,382;  Barbour  v.  White,  37  111.  164; 
Reese  v.  Mitchell,  41  111.  365;  Hanford  v.  Obrecht,  49  111. 
146;  Wylder  v.  Crane,  53  111.  490;  Lemen  v.  Robinson,  59  111. 
115;  Arnold  v.  Stock,  81  111.  407;  Dunlap  v.  Eplar,  88  111.  82. 
This,  we  think,  is  also  against  the  implications  of  our  statutes, 
and  against  the  views  heretofore  entertained  by  the  entire 
bench  and  bar  of  this  state,  and  is  against  the  great  weight 
of  authority. 

The  defendant  also  claims  that  it  is  not  liable,  for  the  rea- 
son that  it  was  only  a  mere  agent  or  servant  of  the  consignor, 
transferring  the  property  from  the  consignor  to  the  purchaser, 
and  asserted  no  right,  title,  or  interest  in  or  to  the  property 
with  reference  to  itself;  and  it  relies  upon  the  cases  heretofore 
and  hereafter  cited.  Among  its  cases  cited  in  support  of  this 
claim  is  the  case  of  Rogers  v.  Huie,  2  Cal.  271,  56  Am.  Dec. 
363,  where  it  is  held  that  an  auctioneer  selling  stolen  property 
in  the  regular  course  of  his  business,  and  paying  over  the  pro- 
ceeds to  the  felon,  without  notice  that  the  goods  were  stolen, 
is  not  liable.  This  decision,  we  think,  is  against  all  authority, 
and  is  not  good  law:  See  Mechem  on  Agency,  sec.  915,  and 
cases  there  cited. 

The  defendant  also  cites  Burditt  v.  Hunt,  25  Me.  419,  43  Am. 
Dec.  289,  and  Leuthold  v.  Fairchild,  35  Minn.  99,  100.  These 
cases  seem  to  enunciate  the  doctrine  that  a  mere  servant,  agent, 
or  carrier  who,  in  good  faith,  transports  the  goods  from  one 
place  to  another,  or  otherwise  assists  in  disposing  of  the  goods, 
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without  asserting  or  claiming  any  right,  title,  or  interest  in 
himself,  or  any  right  to  transfer  any  right,  title,  or  interest  in 
the  property  to  another,  is  not  liable.  This  may  be  correct; 
but  if  so,  then  it  will  hardly  apply  to  this  case.  A  person  can 
never  be  held  liable  for  a  conversion  of  personal  property  un- 
less he  claims  or  asserts  some  right,  title,  or  interest  in  him- 
self or  in  another,  adverse  to  the  interest  of  the  owner. 

The  defendant  also  cites  Spooner  v.  Holmes^  102  Mass.  503, 
3  Am.  Rep.  491,  which  seems  to  decide  that  an  innocent  seller 
of  certain  stolen  negotiable  coupons  payable  to  bearer,  and 
which  could  be  transferred  by  mere  delivery,  was  not  liable. 
For  the  purposes  of  this  case  this  may  be  admitted  to  be  good 
law,  but  it  does  not  apply  to  this  case.  The  case  of  Kimball 
V.  Billings,  55  Me.  147,  92  Am.  Dec.  581,  seems,  however,  to 
enunciate  a  dififerent  doctrine.  The  defendant  also  cites  Hath' 
away  v.  Brayman,  42  N.  Y.  322;  1  Am.  Rep.  524.  In  this  case 
it  was  decided  that  a  mortgagor  of  chattels  in  possession  has 
a  right,  before  default,  to  sell  and  deliver  the  mortgaged  prop- 
erty subject  to  the  mortgage.  This,  we  think,  is  good  law, 
provided  the  mortgagor  sells  the  property  in  good  faith,  and 
without  any  intent  to  hinder,  delay,  or  defraud  his  creditors, 
and  especially  the  owner  of  the  mortgage  debt.  If  the  mort- 
gagor, however,  should  sell  the  mortgaged  property  without  ref- 
erence to  the  mortgage  debt,  or  with  any  intent  to  hinder, 
delay,  or  defraud  the  holder  of  the  mortgage,  he  would  com- 
mit a  criminal  offense,  and  the  sale  would  in  all  probability 
be  void:  Gen.  Stats.  1889,  pars.  2233,  2452. 

The  plaintiffs  cite  the  following  cases,  among  others,  with 
regard  to  the  rights  of  mortgagees  of  chattels  where  innocent 
parties,  without  the  consent  of  the  mortgagees,  have  interfered 
or  intermeddled  with  the  mortgaged  property:  Coles  v.  Clarky 
3  Cush.  399;  Spraights  v.  Hawley,  39  N.  Y.  441;  100  Am.  Dec. 
452;  Moloughney  v.  Hegeman,  9  Abb.  N.  C.  403;  Marks  v.  Rob* 
inson,  82  Ala.  69;  Poole  v.  Adkisson,  1  Dana,  110;  Nichols  v. 
Barnes,  3  Dak.  148;  Phillip  Best  Brewing  Co.  v.  Pillsbury  etc. 
Elevator  Co.,  5  Dak.  62;   White  v.  Phelps,  12  N.  H.  382. 

The  plaintiffs  also  cite  the  following  among  other  cases 
which  have  no  particular  relation  to  chattel  mortgages,  but 
which  assert  the  general  principles  regarding  the  liability  of 
persons  who,  as  servants  or  agents  of  others,  interfere  or 
meddle  with  property  not  belonging  to  their  master  or  princi- 
pal: Barnhart  v.  Ford,  37  Kan.  520;  Kimball  v.  Billings,  55 
Me.  147;  92  Am.  Dec.  581;  Koch  v.  Branch,  44  Mo.  542;  100 
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Am.  Dec.  324;  McCormick  v.  Stevenson,  13  Neb.  70.  In  the 
case  of  Coles  v.  Clark,  3  Cush.  399,  the  syllabus  reads  as  fol- 
lows: "Where  the  mortgagor  of  goods,  of  which  the  mort- 
gagee had  the  right  of  immediate  possession  by  a  mortgage 
duly  recorded,  induced  the  mortgagee  by  false  and  fraudulent 
representations  to  allow  the  goods  to  remain  in  his  possession 
for  a  certain  period,  during  which  the  mortgagor,  for  the  pur- 
pose of  cheating  and  defrauding  the  mortgagee,  sent  the  goods 
to  an  auctioneer,  by  whom  they  were  sold  and  the  proceeds 
paid  over  to  the  mortgagor,  it  was  held  that  the  mortgagee 
might  maintain  trover  for  the  goods  against  the  auctioneer, 
although  the  latter  did  not  participate  in  the  fraud  of  the 
mortgagor,  and  had  no  knowledge  in  fact  of  the  existence  of 
the  mortgage." 

In  the  case  of  Spraights  v.  Hawley,  39  N.  Y.  441,  100  Am. 
Dec.  452,  a  portion  of  the  syllabus  reads  as  follows:  "  Where 
the  mortgagor  of  chattels  in  possession  thereof,  after  default 
in  the  payment  of  the  mortgage  debt,  fraudulently  delivered 
them  to  a  third  person  for  sale,  representing  that  they  were 
his  property,  and  the  third  person,  as  agent  for  the  mortgagor, 
sells  the  chattels,  such  third  person  is  liable  to  the  mortgagee 
for  the  value  thereof,  notwithstanding  he  acted  in  good  faith, 
believing  that  the  chattels  were  the  property  of  the  mortgagor, 
and  paid  the  proceeds  of  the  sale,  which  he  made,  to  the  mort- 
gagor, without  reward  for  his  services." 

In  the  case  of  Marks  v.  Robinson,  82  Ala.  69,  a  portion  of 
the  syllabus  reads  as  follows:  "A  factor,  or  commission  mer- 
chant, receiving  and  selling  cotton  for  a  mortgagor,  without 
actual  notice  of  the  mortgage,  is  liable  in  trover  to  the  mort- 
gagee, if  the  mortgage  has  been  properly  recorded  in  the 
county  in  which  the  cotton  was  raised." 

Mr.  Jones,  in  his  work  on  chattel  mortgages,  3d  ed.,  section 
460,  uses  the  following  language:  "  An  absolute  sale  of  the 
mortgaged  property  by  the  mortgagor  or  any  one  claiming 
under  him,  in  exclusion  of  the  rights  of  the  mortgagee,  is  a 
conversion  of  it  for  which  the  mortgagee  may  maintain  trover. 
This  is  upon  the  general  principle  that  assuming  to  one's  self 
the  property  and  right  of  disposing  of  another's  goods  is  a 
conversion If  a  mortgagor,  for  the  purpose  of  defraud- 
ing the  mortgagee,  sends  the  mortgaged  goods  to  an  auction- 
eer, by  whom  they  are  sold,  and  the  proceeds  paid  over  to  the 
mortgagor,  the  mortgagee  may  maintain  trover  for  the  goods 
against  the  auctioneer,  although  the  latter  did  not  participate 
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in  the  fraud,  and  had  no  knowledge  of  the  existence  of  the 
mortgage.  In  such  action  the  plaintiff  need  not  show  that 
the  mortgagor  is  wholly  irresponsible.  An  absolute  sale  of 
the  mortgaged  property  by  the  mortgagor's  assignee  for  the 
benefit  of  creditors  is  a  conversion,  and  he  is  liable  to  an  ac- 
tion of  trover  by  the  mortgagee." 

Mr.  Boone,  in  his  work  on  mortgages,  section  260,  uses  the 
following  language:  "  If  a  mortgagor  of  chattels,  or  any  one 
claiming  under  him,  sells  the  entire  property,  as  owner,  in  ex- 
clusion of  the  rights  of  the  mortgagee,  such  sale  is  a  conver- 
sion of  the  chattels,  and  the  mortgagee  may  maintain  trover 
therefor." 

Mr.  Mechem,  in  his  work  on  agency,  section  915,  uses  the 
following  language:  "An  auctioneer  who  receives  and  sells 
stolen  property  is  liable  to  the  true  owner  as  for  a  conversion, 
although  he  acted  in  good  faith  and  received  the  property  in 
the  usual  course  of  trade.  So  an  auctioneer  would  undoubt- 
edly be  liable  as  for  a  conversion,  who,  having  received  prop- 
erty for  sale  from  one  not  having  authority  to  cause  it  to  be 
sold,  proceeded  to  sell  it  or  to  pay  over  the  proceeds  after 
notice  of  the  rights  of  the  true  owner,  and  without  his  author- 
ity; and  it  has  been  held  that  an  auctioneer  who  in  good  faith 
received  and  sold  property  for  one  whom  he  supposed  to  have 
the  right  to  direct  the  sale,  but  who  in  fact  had  no  such  right, 
was  guilty  of  a  conversion." 

Judge  Story,  in  his  work  on  agency,  section  312,  uses  the 
following  language:  "  A  fortiori,  if  the  principal  is  a  wrong- 
doer, the  agent,  however  innocent  in  intention,  who  participates 
in  his  acts  is  a  wrong-doer  also.  Thus  if  «in  auctioneer  should 
be  employed  by  a  sheriff  to  sell  goods  at  auction,  which  he  had 
unlawfully  seized  upon  an  execution,  and  if  the  goods  did  not 
belong  to  the  execution  debtor,  the  auctioneer  who  should  sell 
would  be  liable  to  an  action  for  the  tortious  conversion,  equally 
with  the  sheriff.  So  if  the  agent  of  a  merchant  who  has  re- 
ceived goods  from  a  bankrupt,  after  a  secret  act  of  bankruptcy, 
should,  pursuant  to  orders  from  his  principal,  sell  the  goods, 
an  action  of  trover  would  lie  in  favor  of  the  assignees  against 
the  agent,  however  ignorant  he  might  be  of  the  defect  of  title; 
for  a  person  is  guilty  of  a  conversion  who  intermeddles  with 
the  property  of  another  without  due  authority  from  the  true 
owner;  and  it  is  no  answer  that  he  acted  as  an  agent,  under 
the  authority  of  a  person  supposed  at  the  time  to  be  entitled 
as  the  owner." 
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Judge  Cooley,  in  his  work  on  torts,  page  *451,  uses  the  fol- 
lowing language:  "One  who  buys  property  must,  at  his  peril, 
ascertain  the  ownership,  and  if  he  buys  of  one  who  has  no 
authority  to  sell,  his  taking  possession,  in  denial  of  the  owner's 
right,  is  a  conversion.  The  vendor  is  equally  liable,  whether 
he  sells  the  property  as  his  own  or  as  officer  or  agent;  and  so 
is  the  party  for  whom  he  acts,  if  he  assists  in  or  advises  the 
sale.  So  it  is  no  protection  to  one  who  has  received  property 
and  disposed  of  it  in  the  usual  course  of  trade,  that  he  did  so 
in  good  faith,  and  in  the  belief  that  the  person  from  whom  he 
took  it  was  owner,  if  in  fact  the  possession  of  the  latter  was 
tortious." 

Mr.  Wait,  in  his  work  on  actions  and  defenses,  volume  6,  page 
140,  uses  the  following  language:  "Every  person  who  aidSiOr 
assists  in  the  conversion  of  property,  whether  with  knowledge 
of  the  facts  or  in  ignorance  thereof,  is  responsible  to  the  owner 
for  all  the  damages  sustained  by  him." 

In  volume  4  of  the  Airierican  and  English  Encyclopaedia  of 
Law,  page  108,  the  following  language  is  used:  "The  action 
of  trover  is  founded  on  the  right  of  property  and  possession; 
and  any  act  of  a  party,  other  than  the  owner,  which  militates 
against  this  conjoint  right  in  law  is  a  conversion.  It  is  not 
necessary  for  a  manual  taking  to  make  conversion,  nor  that  the 
party  has  applied  it  to  his  own  use.  The  question  is,  Does  he 
exercise  dominion  over  it  in  exclusion  or  in  defiance  of  the 
owner's  right?  If  he  does,  that  is  conversion,  be  it  for  his  own 
or  another's  use.  It  is  conversion  if  one  takes  the  property  of 
another  and  sells  or  otherwise  disposes  of  it  without  the  owner's 
authority;  or  if  he  takes  it  for  a  temporary  purpose  only,  in 
disregard  of  the  owner's  right,  it  is  conversion.  The  word 
"conversion,"  by  a  long  course  of  practice,  has  acquired  a  tech- 
nical meaning,  and  means  detaining  goods  so  as  to  deprive  the 
owner,  or  person  entitled  to  possession  of  them,  of  his  domin- 
ion over  them.  Any  carrying  away  of  a  chattel  for  the  use  of 
one,  without  the  owner's  consent,  or  for  a  third  party,  amounts 
to  a  conversion,  because  it  is  inconsistent  with  the  general 
right  of  dominion  which  the  owner  has  in  it,  who  is  entitled  to 
the  use  of  it  at  all  times  and  in  all  places.  Such  an  asporta- 
tion is  conversion." 

We  think  the  defendant  is  liable.  The  mortgage  was  valid; 
it  had  been  executed  and  deposited  in  the  office  of  the  register  of 
deeds  less  than  one  year  prior  to  the  sale;  the  defendant  was 
bound  to  take  notice  of  the  mortgage  and  of  the  plaintiffs' 
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rights  thereunder,  and  in  law  the  plaintiffs  were  the  owners  of 
the  property,  and  had  the  absolute  right  to  the  possession  and 
the  control  thereof;  the  defendant  sold  and  delivered  this 
property  to  different  persons,  not  under  the  mortgage  or  sub- 
ject to  the  mortgage,  but  independent  thereof,  and  as  the  abso- 
lute property  of  M.  A.  Blanchard,  and  attempted  to  give  to  the 
purchasers  the  absolute  title  thereto,  and  absolute  control  and 
dominion  over  the  same.  All  this  was  in  violation  of  the  plain- 
tiffs* rights,  and  rendered  the  defendant  liable  to  the  plaintiffs 
as  for  a  conversion  of  the  property. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 


Qhattel  Mortgages  —  Registration.  —  Chattel  mortgages,  to  be  valid 
against  creditors  and  subsequent  purchasers  and  encumbrancers  without  no- 
tice, must  be  recorded,  when  the  mortgagor  retains  possession  of  the  prop- 
erty: Comp.  Laws  of  Kansas,  1879,  c.  68,  sec.  9;  Beamer  v.  Freeman,  84 
Cal.  554.  An  allegation  that  a  chattel  mortgage  was  recorded  raises  the 
implication  that  it  was  properly  entitled  to  record:  Syfera  v.  Bradley,  115 
Ind.  345.  In  Michigan,  the  record  of  a  chattel  mortgage  ceases  to  impart 
constructive  notice  after  the  expiration  of  one  year  from  the  date  of  its  filing, 
but  it  may  be  renewed  so  as  to  preserve  its  lien  as  to  all  persons  except  such 
as  have  become  purchasers  or  encumbrancers  in  good  faith  in  the  interim: 
Wade  V.  Strachan,  71  Mich.  460. 

A  foreign  corporation,  not  a  resident  of  the  state  of  Arkansas,  cannot  file 
a  chattel  mortgage  for  record,  so  as  to  impart  notice  to  creditors  of  the 
mortgagor,  who  sue  out  executions  against  the  property  before  the  institu- 
tion of  the  action  to  foreclose  the  mortgage:  Watson  v.  2^hompson  L.  Co.,  49 
Ark.  83. 

As  to  what  constitutes  a  filing  or  registration  of  a  chattel  mortgage,  see 
note  to  Beehe  v.  MorreU,  15  Am.  St.  Rep.  294-296.  A  chattel  mortgage  is 
deemed  filed  when  it  is  delivered  to  and  received  by  the  proper  officer  au- 
thorized to  record  it:  Appleton  Mill  Co.  v.  Warder,  42  Minn.  118.  And  prop- 
erly filing  the  chattel  mortgage  is  equivalent  to  registration:  Hicks  v.  Boss, 
71  Tex.  358.  The  registration  of  the  mortgage  in  full  by  the  officer  does 
not  invalidate  the  effect  of  the  registration,  provided  the  provisions  of  the 
statute  applicable  to  the  record  of  chattel  mortgages  are  otherwise  complied 
with:  Orounds  v.  Ingram,  lb  Tex.  509. 

A  chattel  mortgage  must  be  recorded  in  the  county  where  the  mortgagor 
resides  as  well  as  in  the  county  in  which  the  mortgaged  property  is  situated: 
Pollak  v.  Davidson,  87  Ala.  551;  Lundberg  v.  Elevator  Co.,  42  Minn.  37;  King 
V.  Wallace,  78  Iowa,  222.  Where  the  face  of  the  mortgage  shows  that  the 
mortgagor  resides  in  the  county  in  which  the  chattel  mortgage  was  recorded, 
the  burden  of  proof  is  upon  the  person  alleging  it  to  show  that  the  mort- 
gage was  not  reconled  in  the  county  where  the  mortgagor  resided:  Brown  v. 
Corhin,  121  Ind.  455.  A  chattel  mortgage  recorded  in  the  proper  county- ia 
constructive  notice  to  purchasers  in  adjoining  counties:  Hudmon  v.  Du  Bose, 
85  Ala.  446;  or  in  any  other  county  into  which  the  mortgaged  property  may 
be  removed:  Grand  Island B.  Co.  v.  Frey,  25  Neb.  66;  13  Am.  St.  Rep.  478> 
oompare  note  to  Kanaya  v.  Taylor,  70  Am.  Dec.  67-72. 
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Actual  notice  of  the  existence  of  a  chattel  ^mortgage  dispenaes  with  con- 
structive notice  by  recordation  thereof:  American  W.  Works  v.  Whinertf,  76 
Iowa,  400;  Piano  Mfg.  Co.  v.  Oriffith,  75  Iowa,  102;  CUxpp  v.  Trowbridge, 
74  Iowa,  550.  Delay  in  filing  or  neglecting  to  file  a  chattel  mortgage 
operates  as  a  fraud  upon  creditors  and  those  persons  who  become  in- 
terested in  the  property  supposing  it  to  be  unencumbered:  International 
etc.  Co.  V.  McMoran,  73  Mich.  467;  Sanger  v.  Ouenther,  73  Wis.  354;  First 
Nat.  Bank  v.  Summers,  75  Mich.  107.  A  chattel  mortgage,  made  to 
secure  a  debt  and  retained  by  the  maker  for  a  time,  when  it  is  filed  and 
notice  thereof  given  to  the  creditor,  who  accepts  it  as  security,  but  who  had 
no  prior  knowledge  of  its  execution,  has  no  legal  existence  until  delivery, 
which  happens  when  it  is  accepted:  Meri-ill  v.  Denton,  73  Mich.  628.  The 
lien  of  an  unrecorded  mortgage  remains  valid  after  the  death  of  the  mort- 
gagor, and  may  be  enforced  against  the  property  even  after  the  legal  title 
has  vested  in  the  widow:    Wolff  v.  Perkins,  51  Ark.  43. 

Chattel  Mortgage  —  Sale  oe  Disposition  of  Pkoperty  by  Mort- 
gagor.—  In  Hicks  v.  Redditt,  71  Tex,  358,  where  the  mortgagor  of  a  crop  of 
cotton  by  agreement  obtained  a  quantity  of  seed  cotton  in  exchange  for  a 
bale  of  mortgaged  cotton,  and  delivered  the  seed  cotton  to  the  mortgagee 
npon  the  mortgage,  the  mortgaged  bale  having  passed  into  the  hands  of  aub< 
sequent  purchasers,  it  was  decided  that  the  mortgagee  could  not  recover  the 
bale  of  cotton. 

Agency  —  Liability  of  Agent.  —  The  agent  is  personally  liable  for  an 
unlawful  act  done  under  the  direction  of  his  principal,  equally  with  the 
principal:  Johnson  v.  Barber,  5  Gilm.  425;  50  Am.  Dec.  416. 


Burke  v,  Burke. 

[44  Kansas,  307.] 

Divorce  —  Admissions  as  Evidence.  —  In  an  action  for  divorce,  admissions 
of  a  party  against  himself  are  admissible  in  evidence,  if  obtained  without 
connivance,  fraud,  coercion,  or  other  improper  means. 

Divorce  —  Adultery  of  Both  Parties. — Divorce  is  a  remedy  provided 
for  the  innocent  party,  and  one  shown  to  be  guilty  of  adultery  cannot 
have  a  divorce  for  adultery  committed  by  the  other,  when  there  has  been 
no  condonation. 

Divorce  —  Adultery,  Proof  of.  —  In  an  action  for  divorce  on  the  ground  of 
adultery,  the  proof  must  be  clear,  positive,  and  satisfactory,  and  although 
presumptive  evidence  alone  is  sufficient  to  establish  adulterous  inter- 
course, the  circumstances  must  lead  to  it,  not  only  by  fair  inference,  but 
as  a  necessary  conclusion.  Appearances  equally  capable  of  two  interpre- 
tations, one  an  innocent  one,  will  not  justify  the  presumption  of  guilt. 

Divorce  —  Adultery,  Proof  of.  —  In  an  action  for  divorce  on  the  ground 
of  adultery,  proof  of  frequent  opportunity  for  illicit  intercourse,  without 
proof  of  a  will  to  improve  it,  will  not  justify  an  inference  of  guilt;  it 
must  be  further  shown  that  the  parties  were  together  under  suspicious 
circumstances  not  to  be  eas  ly  accounted  for  unless  they  had  the  corrupt 
design. 

James  D.  Snoddy,  A.  A,  Harris,  and  Henry  E,  Harris,  for 
the  plaintiff  in  error. 
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Biddle  and  Smith,  for  the  defendant  in  error. 

HoRTON,  C.  J.  This  was  an  action  brought  in  the  court 
below  by  0.  W.  Burke  against  Texas  Burke,  his  wife,  to  ob- 
tain a  divorce  on  the  ground  of  her  adultery.  The  alleged 
particeps  criminis  was  A.  T.  Brook.  The  defendant  answered, 
denying  the  allegations  of  her  adultery,  and  making  recrimi- 
natory allegations  of  adultery  by  the  plaintiff.  The  woman 
with  whom  the  plaintiff  was  charged  with  having  committed 
adultery  was  Mrs.  Olive  Meek.  Upon  the  trial,  the  court 
granted  a  divorce  to  the  plaintiff  against  the  defendant,  upon 
the  ground  of  her  adultery.  She  complains  of  the  judgment. 
Section  650  of  the  Civil  Code  reads:  "  Upon  the  trial  of  an  ac- 
tion for  a  divorce,  or  for  alimony,  the  court  may  admit  proof  of 
the  admissions  of  the  parties  to  be  received  in  evidence,  care- 
fully excluding  such  as  shall  appear  to  have  been  obtained  by 
connivance,  fraud,  coercion,  or  other  improper  means.  Proof 
of  cohabitation,  and  reputation  of  the  marriage  of  the  parties 
may  be  received  as  evidence  of  the  marriage,  but  no  divorce 
ehall  be  granted  without  proof." 

Upon  the  evidence  of  B.  B.  Boggess  and  J.  W.  Cox,  it 
clearly  appears  that  the  plaintiff  confessed  his  adultery,  as 
alleged  in  the  answer.  The  admissions  were  not  obtained  by 
connivance,  fraud,  coercion,  or  other  improper  means;  nor 
were  such  admissions  collusive  or  for  the  purpose  of  a  recon- 
ciliation with  the  wife.  The  plaintiff  was  present  at  the  trial 
as  a  witness  in  his  own  behalf.  He  did  not  deny  or  dispute 
the  admissions.  The  evidence  offered  on  the  trial  we  deem 
sufficient  to  establish  his  guilt. 

Divorce  is  a  remedy  provided  for  an  innocent  party.  One 
shown  to  be  guilty  of  adultery  cannot  have  a  divorce  for 
adultery  committed  by  the  other;  therefore,  as  the  defendant 
established  her  recriminatory  or  counter  charge,  the  plaintiff 
was  not  entitled  to  any  divorce  or  other  relief  It  is  not 
claimed  that  the  wife  ever  condoned  the  offense  of  her  hus- 
band: 6  Am.  &  Eng.  Ency.  of  Law,  824-826;  2  Bishop  on 
Marriage  and  Divorce,  6th  ed.,  sec.  80;  2  Greenl.  Ev.,  15th  ed., 
sec.  52;  Home  v.  Home,  72  N.  C.  630;  Hoffman  v.  Hoffman,  43 
Mo.  547;  Mattox  v.  Mattox,  2  Ohio,  234;  15  Am.  Dec.  547. 

Further,  however,  it  is  extremely  doubtful  whether  there 
was  sufficient  evidence  introduced  upon  the  trial  to  establish 
the  adultery  of  the  wife.  The  proof  of  adultery,  in .  such  a 
case  as  this,  must  be  clear,  positive,  and  satisfactory.  The 
evidence  should   show  that  actual  adultery  was  committed, 
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Bince  nothing  short  of  the  carnal  act  can  lay  a  foundation  for 
divorce  for  this  cause.  Evidence  Bimply  showing  full  and 
frequent  opportunity  for  illicit  or  carnal  intercourse  is  not 
alone  sufficient  to  found  an  inference  that  the  criminal  act  waa 
committed.  Although  presumptive  evidence  alone  is  suf- 
ficient to  establish  the  fact  of  adulterous  intercourse,  the 
circumstances  must  lead  to  it,  not  only  by  fair  inference,  but 
as  a  necessary  conclusion;  appearances  equally  capable  of  two 
interpretations,  one  an  innocent  one,  will  not  justify  the  pre- 
sumption of  guilt:  Pollock  v.  Pollock,  71  N.  Y.  137;  Osborn  v. 
Osborn,  44  N.  J.  Eq.  257;  Koenig  v.  Koenig,  9  Atl.  Rep.  750; 
N.  J.  Eq.,  May  28,  1887;  Powell  v.  Powell,  80  Ala.  595;  Wit- 
liams  V.  Williams,  67  Tex.  198;  Herherger  v.  Herberger,  16  Or. 
327;  2  Bishop  on  Marriage  and  Divorce,  6th  ed.,  sees.  613- 
635. 

In  this  case,  the  evidence  showed  opportunity  between  the 
wife,  Texas  Burke,  and  A.  T.  Brook,  but  there  was  no  direct 
proof  of  the  fact  of  adultery  between  them.  The  finding  of 
adultery  on  the  part  of  the  wife  is  based  wholly  upon  infer- 
ences from  the  fact  of  opportunity  and  from  the  circumstances 
thereto  attending.  No  letters  from  the  wife  to  Brook,  or  from 
Brook  to  the  wife,  were  in  evidence;  no  witnesses  testified  to 
having  seen  any  kisses,  embraces,  or  undue  familiarity  be- 
tween the  wife  and  Brook.  Both  the  defendant  and  Brook 
denied  under  oath  the  misconduct  alleged,  and  attempted  to 
explain  all  the  circumstances  causing  the  suspicions  of  the 
plaintiff.  It  is  also  significant  that  the  plaintiff,  until  after 
the  separation  between  himself  and  wife,  never  said  anything 
to  her  about  her  intimacy  with  Brook,  and  never  talked  with 
Brook  about  it.  When  the  plaintiff  left  the  defendant  he  was 
asked  "what  reason  he  had  for  acting  that  way."  He  re- 
plied, "  he  did  n't  know." 

In  view,  however,  of  the  adultery  of  the  plaintiff,  the  evi- 
dence offered  to  establish  adultery  on  the  part  of  the  wife 
need  not  be  discussed  at  length.  We  have  referred  to  this 
only  to  show  that  under  the  authorities,  if  the  opportunity 
merely  for  adultery  is  proved,  there  being  no  evidence  of  the 
will  to  improve  it,  this  does  not  justify  the  inference  of  guilt; 
it  must  be  further  shown  that  the  parties  were  together  under 
Buspicious  circumstances  not  to  be  easily  accounted  for  unless 
they  had  the  corrupt  design:  Mayer  v.  Mayer,  21 N.  J.  Eq.  246. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded. 
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Divorce  —  Adultery  —  Admissions  as  Evidence.  —  An  admission  by  a 
wife  to  her  husband  that  she  had  committed  adultery,  unsupported  by  other 
proof,  will  not  sustain  the  charge:  Matdun  v.  Matchin,  6  Pa.  St.  332;  47  Am. 
Dec.  466,  and  note.  In  an  action  for  a  divorce  a  vinculo,  the  admissions  of  the 
parties  are  not  competent  evidence:  Steel  v.  Steel,  104  N.  C.  631. 

Divorce  —  Adultery  of  Plaintiff  as  a  Defense.  —  Where  a  wife  insti- 
tutes an  action  for  divorce  against  her  husband,  he  may  set  up  adultery  on 
her  part  as  a  defense:  Hubbard  v.  Hubbard,  74  Wis.  650.  But  such  a  defense 
cannot  be  established  by  the  husband's  testimony  as  to  the  contents  of  a  let- 
ter intercepted  by  him,  which  is  not  produced,  and  the  contents  of  which,  aa 
testified  to  by  one  to  whom  the  husband  showed  it,  do  not  corroborate  his  tes- 
timony: Farmer  v.  Farmer,  86  Ala.  322.  See  note  to  Jones  v.  Jones,  90  Am. 
Dec.  610-613. 

Divorce  —  Adultery,  Proof  of.  —  The  mere  charge  of  adultery  made  by 
the  wife  against  her  husband,  though  frequently  repeated,  is  not  sufficient 
ground  for  a  divorce:  McAlister  v.  McAlister,  71  Tex.  695.  Adultery  need 
not  be  proved  by  direct  testimony,  but  may  be  inferred  from  circumstances 
that  lead  to  it  by  fair  inferences  as  a  necessary  conclusion:  Matchin  v. 
Matchin,  6  Pa.  St.  332;  47  Am.  Dec.  466,  and  note.  The  testimony  of  a  de- 
tective employed  by  the  wife  to  watch  her  husband  and  procure  evidence  of 
his  adultery  will  be  given  very  little  weight:  Chapman  v.  C/iapman,  129  IlL 
386. 

Divorce  —  False  Accusations  of  Adultery.  —  False  accusations  of 
adultery  made  by  one  spouse  against  the  other  entitle  the  latter  to  a  divorce: 
Eggerth  v.  Eggerth,  15  Or.  626. 

Divorce  —  Pleading  and  Practice.  —  The  complaint  in  an  action  for 
divorce  on  the  ground  of  adultery  must  aver  the  time  and  place,  and  the 
person  with  whom,  the  act  was  committed:  Freeman  v.  Freeman,  39  Minn. 
370.  But  in  alleging  the  time  it  will  be  sufficient  if  the  month  and  year 
are  correctly  given,  without  specifying  the  exact  day:  Scheffling  v.  Scheffling, 
44  N.  J.  Eq.  438.  One  seeking  a  divorce  need  not  make  the  negative  alle- 
gation that  he  himself  is  not  guilty  of  adultery:  Steel  v.  Steel,  104  N.  C.  632. 


MissouEi  Pacifio  Kailway  Company  v.  Gedney. 

[44  Kansas,  329.] 
Railroads  —  Liability  for  Killing  Animals  upon  Track.  —  Where  a 
railway  passes  through  a  level  country  it  is  not  enough  that  the  servants 
in  charge  of  a  train  use  diligence  to  avert  injury  after  they  see  an  ani- 
mal upon  the  track;  but  it  is  their  duty  to  keep  a  vigilant  lookout  for 
objects  and  animals  approaching  or  in  dangerous  proximity  to  the  track, 
and  if  the  circumstances  indicate  that  there  is  danger  that  they  will  get 
upon  the  tract,  to  use  the  means  which  they  possess,  such  aa  sounding 
the  whistle  and  ringing  the  bell,  for  driving  them  away. 

W.  A.  Johnson,  for  the  plaintiff  in  error. 

Kirk  and  Bowman,  for  the  defendant  in  error. 

Johnston,  J.     This  was  an  action  brought  by  Harry  Ged- 
ney to  recover  for  a  cow  killed  by  a  train  of  the  Missouri 
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Pacific  Railway  Company,  at  a  crossing  of  a  public  highway  in 
Anderson  County,  and  resulted  in  a  verdict  of  thirty  dollars, 
in  favor  of  the  plaintiff. 

The  railway  company  insists  that  the  findings  and  verdict 
of  the  jury  are  not  sustained  by  the  evidence.  The  cow  killed 
was  one  of  several  that  were  grazing  on  the  highway,  near  to 
the  crossing  on  the  railroad,  on  the  morning  of  the  accident. 
Some  of  them  were  upon  one  side  of  the  track  and  some  upon 
the  other,  when  a  freight  train,  traveling  at  the  rate  of  fifteen 
miles  an  hour,  passed  along  the  road  and  over  the  crossing. 
Shortly  before  the  train  reached  the  crossing,  the  cow  stepped 
upon  the  track,  and  was  struck  and  killed;  the  principal  ques- 
tion tried  was,  whether  those  in  charge  of  the  train  exercised 
due  care,  under  the  circumstances,  to  avert  the  injury.  The 
jury  found  that  they  did  not.  It  is  found  that  they  failed  to 
keep  a  vigilant  lookout  for  stock  or  obstructions  on  the  track, 
and  failed  to  sound  the  whistle  or  ring  the  bell  when  approach- 
ing the  crossing,  and  failed  to  do  that  which  was  necessary  in 
order  to  avoid  a  collision.  We  think  there  is  sufiicient  evi- 
dence in  the  record  to  support  the  findings  and  verdict.  It  is 
true,  the  jury  found  that  the  engineer  did  not  discover  the  cow 
going  upon  the  track  until  the  engine  was  within  twenty  feet 
of  her,  and  that  the  train  was  then  going  at  the  rate  of  fifteen 
miles  an  hour,  and  could  not  have  been  stopped  after  the  cow 
came  upon  the  track,  and  before  she  was  struck.  It  is  also 
true  that  the  engineer  and  fireman  testify  that  they  were  vigi- 
lant in  looking  out  along  the  line  of  the  road  to  see  if  there 
were  any  objects  ahead,  or  animals  dangerously  proximate  to 
the  track;  and  further,  that  they  sounded  the  whistle  as  they 
approached  the  crossing,  and  as  soon  as  they  saw  the  cow, 
that  they  reversed  the  engine,  and  endeavored  to  stop  the 
train.  The  testimony  of  Gedney,  however,  is  to  the  effect  that 
the  whistle  was  not  sounded,  nor  any  danger  signal  given, 
eighty  rods  from  the  crossing,  nor  at  any  time  afterward,  be- 
fore the  cow  was  struck.  There  is  also  testimony  that  the 
ground  was  level  near  the  crossing,  and  that  there  were  no  ob- 
structions to  prevent  the  engineer  and  fireman  from  seeing  the 
cattle  on  the  side  of  the  track  for  a  distance  of  half  a  mile  or 
more,  and  that  although  the  cattle  were  in  plain  view  and  ap- 
proaching the  track,  no  alarm  was  given  to  drive  them  away 
from  the  track.  If  the  engineer  and  fireman  were  at  their 
posts,  and  kept  a  lookout  for  obstructions,  and  an  animal  not 
seen  by  them  came  suddenly  upon  the  track  when  there  was 
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not  sufficient  time  or  opportunity  to  frighten  her  away,  or 
where  they  could  not,  by  ordinary  diligence,  avoid  a  collision, 
the  company  would  not  be  liable.  It  is  not  enough,  however, 
that  they  used  diligence  to  avert  the  injury  after  they  saw  the 
cow  upon  the  track;  it  was  their  duty  to  keep  a  lookout  for 
objects  or  animals  approaching  or  in  dangerous  proximity  to 
the  track,  and  if  the  circumstances  indicated  that  there  was 
danger  that  they  would  get  upon  the  track,  to  use  the  means 
which  they  possessed  for  driving  them  away.  The  sounding 
of  the  whistle,  or  other  alarm,  eighty  rods  from  the  crossing 
might  not  have  served  the  purpose  of  driving  the  cattle  away 
from  the  track,  but  certainly  the  sounding  of  an  alarm  as  they 
approached  more  closely  would  have  tended  to  drive  the  cat- 
tle beyond  the  reach  of  danger. 

There  was  no  direct  evidence  contradicting  the  testimony 
of  the  engineer  and  fireman  that  they  kept  a  vigilant  outlook 
for  animals  or  objects  on  or  near  the  track;  but  the  testimony 
that  the  view  was  unobstructed  along  the  track  for  a  distance 
of  half  a  mile  or  more,  and  that  the  animals  were  in  plain 
view  and  could  have  been  seen  by  them  for  that  distance  if 
they  had  looked,  certainly  tends  to  support  the  finding  of  the 
jury  that  there  was  negligence  in  not  keeping  an  outlook 
ahead  of  the  train.  If  by  a  diligent  outlook  animals  ap- 
proaching or  dangerously  proximate  to  the  track  could  have 
been  discovered  by  the  engineer  and  fireman,  their  failure  to 
use  the  ordinary  means  provided  for  frightening  animals  from 
the  track,  and  to  avoid  a  collision  with  them,  was  such  negli- 
gence as  would  make  the  company  liable  for  the  injury  oc- 
casioned. As  is  stated  in  Missouri  Pac.  Ky  Co.  v.  Wilson,  28 
Kan.  641 :  "  If  the  employees  of  the  railroad  company  could 
by  the  use  of  ordinary  prudence  see,  or,  seeing  the  stock  on 
the  road,  could  without  danger  stop  the  train  and  avoid  strik- 
ing the  animal,  they  were  required  to  do  so,  because  the  idea 
is  not  tolerable  that  an  injury  may  be  inflicted  which  by  ordi- 
nary care  and  diligence  may  be  avoided."  The  conflict  of 
testimony  as  to  the  care  and  diligence  used  by  the  engineer 
and  fireman  in  respect  to  keeping  an  outlook  and  in  sounding 
an  alarm,  the  topography  of  the  ground  near  the  crossing,  and 
the  proximity  of  the  animals  to  the  track,  have  been  settled 
by  the  jury,  and  under  well-worn  precedents  their  finding  and 
verdict  upon  such  testimony  must  be  held  conclusive. 

We  think  the  case  was  fairly  submitted  to  the  jury  by  the 
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charge  of  the  court,  and  that  no  good  reasons  for  a  reversal  of 

the  judgment  exist. 

Judgment  aflQrmed.  

Kailroad  Companies  —  Duty  as  to  Animals  on  or  near  thb  Tracki 
See  note  to  Memphis  etc.  R.  R.  Co.  v.  Kerr,  20  Am.  St.  Rep.  161,  162. 

The  railroad  company  is  not  required  to  maintain  cattle-guards,  where  it  is 
not  obliged  to  fence  its  track:  Stem  v.  Michigan  C.  R.  R.  Co.,  76  Mich.  591. 
And  it  is  not  required  to  fence,  where  there  are  deep  cuts  or  high  embankments, 
even  though  a  public  highway  may  run  parallel  with  the  track:  Collier  v,  Geor- 
gia Railroad,  76  Ga.  611.  The  company  must  use  ordinary  care  to  keep  its 
cattle-guards  free  from  snow  and  ice,  after  notice  of  their  obstruction  thereby: 
Robinson  v.  Chicago  etc.  R'y  Co.,  79  Iowa,  495.  Care  must  be  exercised  to  avoid 
maintaining  defective  cattle-guards,  and  knowledge  that  many  of  the  cattle- 
guards  are  defective  puts  the  company  upon  notice  aa  to  their  construction 
generally:  Missouri  P.  R'y  Co.  v.  Somers,  71  Tex.  700. 

Depot  grounds  need  not  be  fenced,  and  in  the  absence  of  negligence,  the 
company  is  not  liable  for  cattle  killed  within  such  grounds:  Moses  v.  Southern 
P.  R.  R.  Co.,  18  Or.  385.  The  question  as  to  whether  the  company  used  a 
reasonable  discretion  in  throwing  open  grounds  for  depot  purposes  is  one  of 
law  for  the  court  to  decide:  Rinear  v.  Orand  Rapids  etc.  R.  R.  Co.,  70  Mich. 
620.  A  company  is  not  negligent  in  allowing  snow-drifts  to  remain  over  its 
fences:  Patten  v.  Chicago  etc.  R'y  Co.,  75  Iowa,  459.  A  railroad  running 
parallel  to  another,  the  tracks  being  only  fifty  feet  apart,  need  not  maintain 
a  fence  between  the  two,  and  is  not  liable  for  the  killing  of  animals  straying 
from  a  pasture  upon  the  right  of  way  of  the  adjoining  road  and  thenca  upon 
its  own  right  of  way:  Gallagher  v.  New  York  etc.  R.  R.  Co.,  57  Conn.  442. 
A  company  is  not,  in  the  absence  of  negligence,  liable  for  killing  hogs  in  a 
township  where  they  were  not  permitted  to  run  at  large,  when  they  had 
escaped  from  their  pen  even  without  plaintiff's  fault  and  strayed  upon  de- 
fendant's track,  which  was  fenced  by  a  lawful  fence,  but  not  a  fence  which 
would  have  prevented  hogs  from  coming  upon  the  track:  Leebrick  v.  Republi- 
can V.  di  S.  R.  R.  Co.,  41  Kan.  756.  The  rule  applicable  to  injuries  to  cattle  by 
railway  companies  applies  to  a  team  of  horses  which  escaped  from  its  driver, 
and,  running  at  will,  stopped  upon  a  railway  track:  Gu{f  etc  R'y  Co.  v.  Keith, 
74  Tex.  287. 


Winston  v.  Burnell. 

[44  Kansas,  367.] 

PsAonCB.  —  Evidence  will  not  be  Reviewed  to  determine  whether  or 
not  it  is  sufficient  to  sustain  a  verdict  and  judgment,  when  the  case  made 
contains  no  statement  that  it  embraces  all  the  evidence  given  at  the 
trial,  and  the  statement  upon  that  subject  in  the  certificate  of  the  trial 
judge  attached  to  the  case  made  is  not  sufficient. 

Absolute  Conveyance  as  Mortgage  —  Degree  op  Proof  to  Establish. 
—  The  fact  that  an  absolute  conveyance  was  intended  as  a  mortgage 
must  be  established  by  a  clear  preponderance  of  the  evidence;   or  in 
other  words,  the  proof  of  that  fact  must  be  clear  of  reasonable  doubt. 
AM.  St.  Rep.,  Vol.  XXI.  —19 
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Pbaotioe.  —  Errors  Assigned  on  Refcsal  of  iNSTEtrcTiONS  Requesteb 
ARE  NOT  Available  when  the  record  fails  to  show  that  all  the  instruo* 
tions  given  are  preserved  in  the  record. 

J.  H.  Mechem  and  T.  S.  Kirkpatrick,  for  the  plaintiflf  in 
error. 

C.  Angevine,  for  the  defendant  in  error. 

Johnston,  J.  This  was  an  action  in  ejectment,  brought  by 
Alexander  Winston  against  C.  P.  Burnell,  to  recover  a  quar« 
ter-section  of  land  situate  in  Jewell  County.  The  trial  in  the 
district  court  was  with  a  jury,  at  the  November  term,  1887, 
and  resulted  in  favor  of  the  defendant. 

The  principal  errors  alleged  by  the  plaintiff  are  based  upon 
rulings  of  the  court  in  charging  the  jury,  and  upon  the  suffi- 
ciency of  the  evidence;  but  the  condition  of  the  record  is  such 
as  to  preclude  an  examination  of  some  of  the  most  important 
questions  presented  in  the  plaintiff's  brief.  The  record  con- 
tains no  recital  that  the  copies  of  the  pleadings  found  in  the 
case  made  are  those  which  were  filed  in  the  district  court, 
nor  are  any  of  the  entries  of  the  steps  and  proceedings  taken 
in  the  case,  and  which  appear  to  be  copied  in  the  record, 
properly  described  or  identified.  Although  very  defective  in 
this  respect,  there  is,  perhaps,  sufficient  in  the  record,  such  as 
copies  of  file-marks,  the  titles  to  the  various  pleadings  and 
orders,  and  the  character  of  the  subject-matter  which  they 
contain,  to  indicate  that  they  belonged  to  and  were  filed  as  a 
part  of  the  proceedings  in  the  present  case.  We  think  there 
is  at  least  sufficient  in  the  record  to  resist  the  motion  for  a 
dismissal  of  the  proceeding.  We  cannot,  however,  review  the 
evidence  to  determine  whether  it  is  sufficient  to  sustain  the 
verdict  and  judgment  that  were  rendered,  because  the  case 
made  as  served  contains  no  statement  that  it  embraces  all 
the  testimony  given  on  the  trial.  It  has  been  repeatedly  de- 
cided that  a  statement  to  that  effect  in  the  certificate  of  the 
judge,  which  is  attached  to  the  case  made,  is  not  sufficient: 
Eddy  V.  Weaver  J  37  Kan,  540;  Burlington  etc.  R.  R.  Co.  v. 
Grimes,  88  Kan.  241;  Western  Home  Ins.  Co.  v.  Hogue,  41  Kan. 
524;  Hill  v.  First  Nat.  Bank,  42  Kan.  364j  Hogue  v.  Mackeyy 
44  Kan.  277. 

It  appears  that  Burnell,  who  was  in  the  possession  of  the 
land  in  controversy,  joined  with  his  wife  in  the  execution  of 
a  conveyance  of  the  same  to  the  plaintiff.  It  was  in  the  form 
of  a  warranty  deed,  but  Burnell  claimed  that  the  conveyance 
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was  intended  as  a  mortgage  to  secure  an  indebtedness  of  one 
thousand  dollars  due  from  him  to  the  plaintiflf.  This  is  the 
main  issue  in  the  case,  and  the  evidence  thereon  is  conflicting 
and  unsatisfactory;  but  in  the  absence  of  all  the  testimony, 
the  approved  verdict  of  the  jury  is  conclusive. 

Complaint  is  made,  however,  of  the  charge  of  the  court  in 
respect  to  the  measure  of  proof  necessary  to  sustain  the  de- 
fense of  Burnell.  The  plaintiff  asked  for  an  instruction  that 
parol  testimony  to  establish  that  an  absolute  conveyance  was 
intended  as  a  mortgage  must  be  positive,  and  so  clear  as  to 
leave  no  doubt  as  to  the  intention  of  the  parties.  Instead  of 
giving  that  instruction,  the  court  charged  that  "the  burden 
of  proving  by  preponderance  of  the  evidence  that  said  deed 
was  intended  only  to  secure  the  payment  of  money  rests  upon 
the  defendant;  and  unless  he  has  proved  this  by  a  clear  pre- 
ponderance of  the  evidence,  you  will  find  for  the  plaintiflf." 
A  higher  and  more  satisfactory  character  of  proof  is  required 
to  establish  that  an  instrument  or  conveyance  is  not  what  it 
purports  to  be  than  is  necessary  in  ordinary  civil  cases.  Gen- 
erally, a  mere  preponderance  is  suflBcient;  but  when  parties 
deliberately  execute  a  written  conveyance,  there  is  a  strong 
presumption  that  it  expresses  their  intentions,  and  more  than 
a  bare  preponderance  of  parol  proof  is  required  to  remove  this 
presumption,  and  to  show  a  contrary  intention.  Some  of  the 
courts  declare  that  in  such  cases  the  proof  must  be  "  clear  "; 
others  that  it  must  be  "  convincing  ";  others  that  it  must  be 
"satisfactory";  and  still  others  that  it  must  be  "clear  of  all 
reasonable  doubt."  These  expressions  substantially  convey 
the  same  idea,  and  require  the  same  degree  of  proof.  To  es- 
tablish a  fact  by  the  clear  preponderance  of  the  evidence,  the 
proof  must  be  clear  of  reasonable  doubt.  We  think  the  in- 
struction given  was  not  erroneous:  McMillan  v.  Bissell,  63 
Mich.  66;  Sloan  y.  Becker,  34  Minn.  491;  Gardner  y.  Weston, 
18  Iowa,  535;  Knight  v.  McCord,  63  Iowa,  429;  Miner  v.  Hess^ 
47  111.  170;  Kent  v.  Lasley,  24  Wis.  654;  Stockbridge  Iron  Co. 
V.  Hudson  Iron  Co.,  107  Mass.  290;  Guernsey  v.  American  Ins. 
Co.,  17  Minn.  104;  Hopper  v.  Jones,  29  Cal.  18;  McClellan  v. 
Sanford,  26  Wis.  695;  1  Story's  Eq.  Jur.,  sec.  157;  1  Jones  on 
Mortgages,  c.  8;  see  also  Gabbey  v.  Forgeus,  38  Kan.  62. 

There  are  numerous  errors  assigned  on  the  refusal  of  in- 
structions requested  by  the  plaintiff,  but  these  are  not  avail- 
able. The  record  fails  to  show  that  all  the  instructions  given 
are  preserved  in  the  record,  and  therefore  the  court  cannot  say 


292  Brook  v.  Latimer.  [Kansas, 

that  those  refused  were  not  given,  or  that  any  error  was  com- 
mitted by  the  refusal:  See  Kansas  cases  first  above  cited;  also 
Wilson  V.  Fuller,  9  Kan.  176;  Da  Lee  v.  Blackburn,  11  Kan. 
190;  Ferguson  v.  Graves,  12  Kan.  39;  Pacific  R.  R.  Co.  v. 
Brown,  14  Kan.  469;  Bard  v.  Ehton,  31  Kan.  274. 

The  objections  to  the  ruling  of  the  court  on  the  admission 
of  testimony  are  not  material,  and  furnish  no  ground  for  a  re- 
versal. 

The  judgment  of  the  district  court  will  be  affirmed. 

Aa^olutb  Convetance  as  a  Mortoaob.  —  A  deed  absolute  in  its  ternu 
may  be  shown  by  parol  evidence  to  have  been  intended  to  operate  merely  as 
a  mortgage:  Toioer  v.  Feta,  26  Neb.  706;  18  Am.  St.  Rep.  795,  and  note;  but 
such  evidence  must  be  clear,  satisfactory,  and  conclusive:  Ensminger  v.  Blna' 
minger,  75  Iowa,  89;  9  Am.  St.  Bep.  462,  and  note;  Scarhrough  T.  Alcorn^ 
74  Tex.  359. 


Brook   v.  Latimee. 

[44  Kansas,  431.] 

Evidence  to  Show  Note  to  be  merely  Advancement  between  Parent 
AND  Child.  — An  absolute  promise  in  the  form  of  a  note  to  pay  a  cer- 
tain sum  of  money,  given  by  a  child  to  a  parent,  may  be  shown  by  parol 
evidence  to  be  intended  between  the  parties  to  it  as  a  mere  receipt  or 
memorandum  to  show  that  the  parent  has  made  an  advancement  of  that 
amount  to  his  child,  and  that  it  was  the  intention  of  the  parent  that  it 
should  never  be  collected. 

Parol  Evidence  to  Explain  Writino. — The  admission  of  parol  evidence 
tending  to  show  that  a  promissory  note  absolute  in  terms,  and  given  by 
a  child  to  its  parent,  is  merely  intended  as  between  the  parties  as  an  ad« 
vancement  by  the  parent  to  the  child,  is  not  a  violation  of  the  rule  of 
evidence  which  forbids  a  written  instrument  to  be  varied  or  contradicted 
by  paroL 

James  D.  Snoddy,  for  the  plaintifi"  in  error. 

W.  A.  Johnson,  M.  L.  Ritchie,  and  J.  G.  Johnson,  for  the  de- 
fendant in  error.  . 

Simpson  C.  The  plaintiff  in  error,  I.  J.  Brook,  presented  to 
the  probate  court  of  Anderson  County  for  allowance  a  prom- 
issory note  against  the  estate  of  Jessie  E.  Latimer  (who  was  his 
daughter,  intermarried  with  Walter  Latimer),  that  reads  as 
follows:  — 
"$10,000. 

"  On  demand,  I  promise  to  pay  to  I.  J.  Brook  ten  thousand 
dollars;  yalue  received  this  twelfth  day  of  June,  A.  D.  1882. 

"Jessie;  E.  Brook." 
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Upon  hearing,  the  probate  court  disallowed  the  claim,  and 
an  appeal  was  taken  to  the  district  court,  where  the  case  was 
tried  by  the  court  and  a  jury  on  the  same  pleadings  upon 
which  it  was  heard  in  the  probate  court.  These  consisted  of 
the  verified  claim  of  the  plaintiff  in  error  for  ten  thousand 
dollars,  and  the  answer  of  the  administrator  of  the  estate  of 
Jessie  E.  Latimer.  This  answer  denied  the  execution  of  the 
note,  denied  any  indebtedness  by  Jessie,  at  the  time  of  her  death, 
to  her  father,  and  further  alleged  that  at  the  marriage  of  Jessie 
her  father,  the  plaintiff  in  error,  made  an  advancement  of 
property  and  money  to  her;  that  she  received  an  advancement 
out  of  her  father's  estate;  and  that  the  instrument  presented 
for  allowance  against  her  estate  was  intended  only  to  show  the 
amount  of  money  and  property  advanced  to  her  whenever  it 
became  necessary  to  make  a  final  settlement  and  a  fair  dis- 
tribution of  the  estate  of  her  father.  The  trial  in  the  district 
court  of  Anderson  County  resulted  in  a  verdict  and  judgment 
for  the  defendant  in  error.  A  motion  for  a  new  trial  was 
overruled,  and  the  cause  brought  here  for  review. 

The  various  rulings  of  the  trial  court  upon  the  admission 
of  evidence,  and  the  exceptions  to  the  instructions  given  to 
the  jury,  now  urged  here  as  erroneous,  are  all  dependent  upon 
the  one  controlling  question  as  to  whether  or  not  an  absolute 
promise  in  writing  to  pay  a  certain  amount  of  money,  given 
by  a  child  to  a  parent,  may  be  shown  to  be  intended  between 
the  parties  to  it  as  a  mere  receipt  or  memorandum  to  show 
that  the  parent  had  made  an  advancement  of  that  amount  of 
property  and  money  to  his  child,  and  that  it  was  the  intention 
of  the  parent  that  it  should  never  be  collected.  If  in  an  action 
such  as  this,  to  enforce  the  payment  of  the  demand  note,  such 
a  showing  is  permitted,  then  this  judgment  must  be  affirmed; 
but  if  such  evidence  of  intention  to  make  an  advancement  is 
not  admissible,  the  judgment  must  be  reversed. 

1.  An  advancement  is  an  irrevocable  gift  by  a  parent  to  a 
child  in  anticipation  of  such  child's  future  share  of  the  parent's 
estate.  In  many  of  the  states  their  statutes  prescribe  what 
evidence  is  necessary  to  establish  the  fact  of  advancement,  as 
in  Maine,  Massachusetts,  and  Vermont,  where  there  shall  be 
a  declaration  to  that  effect  in  the  grant  or  gift  of  the  parent, 
or  a  charge  by  the  intestate,  or  an  acknowledgment  in  writing 
by  the  child.  In  some  of  the  states  where  there  are  no  stat- 
utory provisions  like  those  cited  from  Maine,  Massachusetts, 
and  Vermont,  it  has  been  held  that  the  declarations  of  the 
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parent  before,  after,  and  at  the  time  of  the"  transaction  are 
admissible  in  evidence  to  show  the  intention  to  make  an  ad- 
vancement: Mitchell  V.  Mitchell^  8  Ala.  414;  Autrey  v.  Autrej/f 
1  Ala.  Sel.  Cas.  642;  Butler  v.  Merchants^  Ins.  Co.j  14  Ala. 
777;  Merrill  v.  Rhodes^  37  Ala.  449;  Smith,  v.  Smith,  21  Ala. 
761;  Fennell  v.  Henry,  70  Ala.  484;  45  Am.  Rep.  88;  Phillips 
V.  Chappell,  16  Ga.  16;  Dillman  v.  Cox,  23  Ind.  440;  Wooleryy. 
Woolery,  29  Ind.  249;  95  Am.  Dec.  630;  Middleton  v.  Middleton, 
31  Iowa,  151;  Cecil  v.  Cecil,  20  Md.  153;  Graves  v.  Spedden, 
46  Md.  527;  Kingshury^s  Appeal,  44  Pa.  St.  460;  Morris  v. 
Morris,  9  Heisk.  814;   Watkins  v.  Young,  31  Gratt.  84. 

Our  statute  provides  "  that  property  given  by  an  intestate 
by  way  of  advancement  to  an  heir  shall  be  considered  part 
of  the  estate,  so  far  as  regards  the  division  and  distribution 
thereof,  and  shall  be  taken  by  such  heir  toward  his  part  of 
the  estate  at  what  it  would  now  be  worth  if  in  the  condition 
in  which  it  was  so  given  him.  But  if  such  advancement  ex- 
ceeds the  amount  to  which  he  would  be  entitled,  he  cannot  be 
required  to  refund  any  portion  thereof":  Gen.  Stats.  1889, 
pars.  2617,  2618. 

These  statutory  provisions  render  us  no  aid  in  the  solution 
of  the  question  we  are  considering,  as  they  establish  no  rule  of 
evidence  by  which  the  fact  of  advancement  can  be  shown. 
While  there  are  numerous  decisions  of  this  court  contained  in 
almost  every  volume  of  our  reports  upon  questions  affecting 
the  admission  of  parol  testimony  to  vary  or  contradict  the 
express  terms  of  a  written  contract,  the  exact  question  here 
presented  has  not  been  discussed  or  decided.  The  various 
cases  in  this  state  alluded  to  in  the  briefs^  of  counsel  do  not,  in 
our  judgment,  in  any  way  indicate  or  control  the  decision  of 
the  case  at  bar. 

The  question  of  advancement  in  all  cases  is  entirely  de- 
pendent on  the  intention  of  the  donor.  That  intention  can  be 
best  ascertained  by  the  declarations  of  the  parent  at  the  time 
of  the  transaction,  and  by  his  acts  done  and  performed  in  pur- 
suance of  his  declarations.  In  many  cases  his  declarations 
made  prior  to  the  advancement,  or  his  statements  made 
thereafter,  are  admissible  to  establish  the  fact.  It  may  be  es- 
tablished by  the  adoption  of  a  particular  rule  or  system  in  the 
treatment  of  his  children,  with  respect  to  gifts  or  loans  of 
money,  or  by  a  general  policy  adopted  with  reference  to  his 
donations  to  the  members  of  his  family.  The  doctrine  of 
advancement  is  in  aid  of  that  equal  and  impartial  distribu- 
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tion  of  the  estate  of  an  intestate  that  has  become  the  fixed 
policy  of  this  state  by  long-continued  statutory  enactment,  so 
that  equality  between  the  heirs  is  equity  as  well  as  statutory 
command.  We  do  not  deem  the  admission  of  evidence  tend- 
ing to  show  that  a  promissory  note  absolute  by  its  express 
terms  is  a  mere  evidence  of  an  advancement  by  a  parent  to  a 
child  to  be  a  violation  of  that  rule  of  evidence  that  forbids 
a  written  instrument  to  be  varied  or  contradicted  by  parol. 
The  numerous  reported  cases,  including  deeds  that  recite  a 
moneyed  consideration,  bonds  under  seal,  and  promissory 
notes,  in  absolute  terms  justify  the  admission  of  such  evi- 
dence, on  the  principle  that  the  consideration  recited  in  the 
instrument  is  always  subject  to  judicial  inquiry.  This  court 
is  unusually  liberal  in  the  application  of  the  rule  that  permits 
such  inquiry.  In  almost  every  reported  case  in  which  the 
controlling  question  was  whether  or  not  such  parol  evidence 
was  admissible  to  show  that  some  written  instrument  of  in- 
debtedness taken  by  a  parent  from  a  child  was  in  fact  a  mere 
receipt  or  memorandum  of  an  advancement,  it  is  held  that 
such  evidence  should  be  received.  This  case,  however,  differs 
from  all  the  reported  cases  that  have  been  cited,  or  that  we 
have  examined,  in  this  respect.  The  parent  that  made  the 
advancement  is  still  alive,  and  is  now  insisting  that  the 
memorandum  or  receipt  showing  the  amount  of  the  advance- 
ment at  the  time  it  was  made  is  both  prima  facie  and  con- 
clusive evidence  of  a  debt.  We  have  already  stated  that  an 
advancement  is  an  irrevocable  gift,  and  it  has  been  repeatedly 
held  that  a  donor  cannot  change  an  advancement  into  a  debt  or 
trust:  Haverstock  v.  Sarbach,  1  Watts  &  S.  390;  Miller^a  Ap- 
peal, 31  Pa.  St.  337;  Sherwood  v.  Smith,  23  Conn.  516;  Arnold 
V.  Barrow,  2  Pat.  &  H.  1;  Dudley  v.  Bosworth,  10  Humph.  9; 
61  Am.  Dec.  690;  Thompson's  Appeal,  42  Pa.  St.  345;  Cleaver 
V.  Kirk,  3  Met.  (Ky.)  270. 

Applying  the  principle  that  parol  evidence  is  admissible  to 
prove  the  intent  of  the  parent  to  the  facts  developed  on  the 
trial,  we  have  an  abiding  faith  that  there  is  not  only  some 
evidence  to  support  the  verdict  of  the  jury,  but  that  it  was  ren- 
dered in  accordance  with  the  preponderance  of  the  evidence, 
and  it  therefore  becomes  our  duty  to  recommend  an  affirm- 
ance of  the  judgment  of  the  district  court. 

The  Court.     It  is  so  ordered. 


Pakol  Evidence  to  Vary  or  Explain  Notes.  —  Parol  evidence  is  ad- 
missible to  show  the  want  of  consideration  of  a  note:  Bice  v.  Bowland,  147 
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Mass.  407;  Mossop  r.  Creditort,  41  La.  Ann.  296;  or  of  s  bill  of  exchange: 
OMeyer  v.  Bemheim,  67  Miss.  75;  or  to  show  the  real  agreement  entered  into 
by  and  between  the  parties:  MeAteer  v.  McAteer,  31  S.  C.  313;  EJaatmpn  v. 
Cleaver,  72  Mich.  167.  But,  ordinarily,  parol  evidence  of  an  antecedent 
or  a  contemporaneous  parol  agreement  is  inadmissible  to  vary  or  change  the 
terms  of  a  note:  Brown  v.  Nichols,  123  Ind.  492;  Coapstick  v.  Bosvx)Hh,  121 
Ind.  6;  Clanin  v.  Easterly  H.  Mach.  Co.,  1 18  Ind,  372;  Farr  v.  Bicker,  46  Ohio 
St.  265.  Compare  Stanton  v.  New  Yoi'k  etc.  B'y  Co.,  59  Conn.  272,  ante,  p. 
110,  and  note;  Gilbert  v.  Stockman,  76  Wis.  62;  20  Am.  St.  Rep.  23,  and  note; 
Kulenkamp  v.  Qroff,  71  Mich.  675;  15  Am.  St.  Rep.  283,  and  note  287,  288. 

ADVANCEMENTa.  — To  CREATE  A  VaLID  ADVANCEMENT,  the  gift   mUSt  be 

•xpressed  in  writing  as  an  advancement,  or  charged  in  writing  by  the  intes- 
tate, or  acknowledged  in  writing  by  the  child  or  other  descendant:  Wilkinson 
V.  Thomas,  128  111.  363.  Where  a  testator  bequeathed  to  R.,  a  young  man 
raised  in  his  family,  the  sum  of  five  hundred  dollars,  "  in  addition  to  what  I 
have  already  given  him,"  and  at  the  date  of  the  execution  of  the  will  the 
testator  held  against  R.  six  notes,  which  were  found  among  his  assets,  upon 
which  the  administrator  brought  suit,  it  was  decided  that  the  defendant  was 
properly  permitted  to  allege  and  prove  by  extrinsic  evidence  that  he  had  been 
raised  in  the  testator's  family;  that  the  testator,  a  man  of  means,  had  often 
expressed  his  intention  to  liberally  provide  for  him;  that  prior  to  making 
his  will,  the  testator  had  advanced  money  to  defendant  in  anticipation  of  the 
promised  testamentary  provision,  for  which  he  took  defendant's  notes  simply 
as  a  memorandum  of  the  amount  of  money  advanced;  that  no  other  property 
or  money  had  ever  been  given  to  him  by  the  testator;  and  that  the  words 
"in  addition  to  what  I  have  already  given  him,"  used  in  the  will,  referred 
to  the  money  so  advanced:  Dauylierty  v.  Bogers,  119  lud.  255. 


State  v.  Brady. 

[44  Kansas,  435.] 

Libel  —  Charoinq  Person  with  Being  a  Returned  Convict.  —  A  false 
publication  in  a  newspaper,  concerning  a  person,  that  he  has  been  a  con- 
vict in  a  state  penitentiary,  is  libelous  per  ae.    ... 

Libel.  —  Ant  Publication  Which  Tends  to  Degrade  or  injure  another 
person,  or  to  bring  him  in  contempt,  hatred,  or  ridicule,  or  which  ac- 
cuses him  of  a  crime  punishable  by  law,  or  of  any  act  odious  and  dis- 
graceful to  society,  is  libelous,  unless  the  same  is  shown  to  be  true. 

Criminal  Libel  of  Family.  —  A  false  publication  that  a  member  of  a  par- 
ticular family,  by  name,  has  been  a  state-prison  convict,  and  directed 
against  the  whole  family,  is  a  criminal  libel  of  the  whole  family  of  that 
name. 

Libel.  —  Express  Malice  is  Presumed,  and  need  mot  be  Proved,  when 
the  words  published  are  libelous  per  ae, 

J.  O.  Mohler,  for  the  appellant. 

/.  K.  Owens,  county  attorney.  Miller  and  Riichiej  and  D.  H, 

Brown,  for  the  state. 

Green,  C.     This  case  comes  here  on  appeal  from  the  dis- 
trict court  of  Morris  County,  where  the  defendant  was  prose- 
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cuted  and  convicted  of  criminal  libel,  for  publishing  in  the 
Salina  Daily  Republican,  of  which  he  was  the  proprietor,  at 
Salina,  Kansas,  on  the  twelfth  day  of  November,  1889,  the  fol- 
lowing statement:  "'Tis  now  almost  forgotten  that  Governor 
Harvey  pardoned  his  own  brother  out  of  the  penitentiary;  the 
convict  Harvey  had  been  sent  to  Lansing  from  Salina." 

The  information  charged  that  the  libel  was  published  of 
and  concerning  James  M.  Harvey,  John  A,  Harvey,  George 
E.  Harvey,  Z.  T.  Harvey,  J.  E.  Harvey,  and  W.  S.  Harvey. 
The  evidence  showed  that  Dr.  W.  S.  Harvey  was  a  resident  of 
Salina  at  the  time  of  the  publication,  and  a  brother  of  ex-Gov- 
ernor James  M.  Harvey.  The  publication  was  admitted.  The 
claim  is  made  by  the  defendant  that  the  language  published 
was  not  libelous  per  se;  that  the  court  below  erred  in  not  giv- 
ing the  following  instruction  to  the  jury:  "The  publication 
charged  as  libelous  in  this  case  is  not  libelous  per  se;  and  be- 
fore the  jury  can  find  the  defendant  guilty  in  this  case,  express 
malice  must  be  proven." 

This  instruction  was  refused  by  the  trial  court,  and  the  fol- 
lowing given:  "I  instruct  you,  gentlemen  of  the  jury,  that  to 
print  and  publish  concerning  any  person  that  he  has  been  a 
convict  in  the  state  penitentiary  of  the  state  of  Kansas  is  libel- 
ous per  se,  unless  the  same  is  true;  and  in  this  connection,  I 
further  instruct  you  that  there  is  no  attempt  on  the  part  of  the 
defendant  in  this  case  to  prove  the  truth  of  the  matter  charged 
as  libelous,  or  to  show  that  the  same  was  published  for  justi- 
fiable ends." 

1.  The  defendant  insists  that  the  above  instruction  given 
by  the  court  was  erroneous,  as  applied  to  this  case,  and  greatly 
prejudiced  the  substantial  rights  of  the  defendant.  This  is 
the  decisive  and  controlling  question  in  this  case.  Ordinarily, 
the  instructions  to  the  jury  should  be  considered  together,  and 
a  judgment  will  not  be  reversed  because  some  one  of  them 
fails  to  state  the  law  applicable  to  the  facts  with  suJBScient 
qualifications,  provided  the  defects  be  cured  in  other  instruc- 
tions: Rice  v.  City  of  Des  Moines,  40  Iowa,  638;  State  v.  Maloy, 
44  Iowa,  104.  In  the  eleventh  instruction,  which  is  com- 
plained of,  the  court  said  to  the  jury  that  to  print  and  pub- 
lish concerning  any  person  that  he  had  been  a  convict  was 
libelous  per  se,  unless  the  same  was  true.  We  see  no  error  in 
this,  taken  in  connection  with  the  instructions  as  an  entirety, 
Liiael  has  been  defined  by  Judge  Story  to  be  any  publication 
the  tendency  of  which  is  to  degrade  and  injure  another  person, 
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or  to  bring  him  into  contempt,  hatred,  or  ridicule,  or  which 
accuses  him  of  a  crime  punishable  by  law,  or  of  any  act 
odious  and  disgraceful  in  society .  Dexter  v.  Spear^  4  Mason, 
115;  Newell  on  Defamation,  37. 

In  this  case  the  alleged  libel  charged  that  Governor  Harvey 
had  pardoned  his  own  brother  out  of  the  penitentiary;  that 
the  convict  Harvey  had  been  sent  to  Lansing  from  Salina, 
This  was  certainly  charging  that  one  of  the  Harvey  brothers 
had  been  convicted  of  a  felony,  and  comes  clearly  within  the 
definition  of  libel  as  defined  by  the  crimes  act:  "A  libel  is 
the  malicious  defamation  of  a  person,  made  public  by  any 
printing,  writing,  sign,  picture,  representation,  or  effigy  tend- 
ing to  provoke  him  to  wrath  or  expose  him  to  public  hatred, 
contempt,  or  ridicule,  or  to  deprive  him  of  the  benefits  of  pub- 
lic confidence  and  social  intercourse,  or  any  malicious  defa- 
mation, made  public  as  aforesaid,  designed  to  blacken  and 
vilify  the  memory  of  one  who  is  dead,  and  tending  to  scan- 
dalize or  provoke  his  surviving  relatives  and  friends":  Gen. 
Stats.  1889,  par.  2444. 

To  call  a  person  a  returned  convict,  or  otherwise  to  falsely 
impute  that  he  has  been  tried  and  convicted  of  a  criminal 
offense,  is  actionable:  Newell  on  Defamation,  109;  Fowler  v. 
Dowdney,  2  Moody  &  R.  119;  Bell  v.  Byrne,  13  East,  554. 

We  think  the  trial  court  committed  no  error  in  giving  the 
eleventh  instruction. 

2.  The  appellant  again  contends  that  the  statement  pub- 
lished referred  to  no  particular  one  of  the  Harvey  family  as 
having  been  a  prison  convict.  While  this  objection  might  be 
urged  with  some  force  in  a  civil  suit  for,  damages,  we  do  not 
think  it  is  good  in  a  criminal  prosecution  for  libel.  The  law 
is  elementary  that  a  libel  need  not  be  on  a  particular  person, 
but  may  be  upon  a  family  or  a  class  of  persons,  if  the  tendency 
of  the  publication  is  to  stir  up  riot  and  disorder,  and  incite 
to  a  breach  of  the  peace:  Rex  v.  Williams,  5  Barn.  &  Aid.  595; 
Rex  V.  Osborne,  2  Barn.  138,  166;  2  Bishop's  Crim.  Law,  7th 
ed.,  sec.  934;  2  Starkie  on  Slander,  213;  Russell  on  Crimes, 
Ist  Am.  ed.,  305,  332. 

A  scandal  published  of  three  or  four,  or  any  one  or  two,  per- 
sons is  punishable  at  the  complaint  of  one  or  more,  or  all,  of 
them:  Holt  on  Libel,  247.  In  Palmer  v.  City  of  Concord^  48 
N.  H.  211,  97  Am.  Dec.  605,  the  supreme  court  said:  "As 
these  charges  were  made  against  a  body  of  men,  without 
epecifying  individuals,  it  may  be  that  no  individual  soldier 
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could  have  maintained  a  private  action  therefor;  but  the  ques- 
tion whether  the  publication  might  not  afiford  ground  for  a 
public  prosecution  is  entirely  dififerent.  Civil  suits  for  libel 
are  maintainable  only  on  the  ground  that  the  plaintiff  has  in- 
dividually suffered  damage.  Indictments  for  libel  are  sus- 
tained principally  because  the  publication  of  a  libel  tends  to  a 
breach  of  the  peace,  and  thus  to  the  disturbance  of  society  at 
large.  It  is  obvious  that  a  libelous  attack  on  a  body  of  men, 
though  no  individuals  be  pointed  out,  may  tend  as  much,  or 
more,  to  create  public  disturbances  as  an  attack  on  one  indi- 
vidual; and  a  doubt  has  been  suggested  whether  the  fact  of 
numbers  defamed  does  not  add  to  the  enormity  of  the  act." 

3.  The  defendant  claims  there  was  error  in  the  court's  re- 
fusing the  fourth  special  instruction  asked, — that  before  the 
jury  could  convict,  express  malice  must  be  proven.  We  do 
not  think  this  is  the  legal  rule.  In  prosecutions  for  libel, 
malice  is  inferred  from  the  nature  of  the  charge;  and  when  the 
publishing  of  words  libelous  per  se  is  once  proven,  malice  is 
inferred,  as  a  person  is  presumed  to  have  intended  the  conse- 
quences of  his  own  acts.  Chief  Justice  Shaw  has  clearly 
stated  the  rule:  "It  is  not  necessary,  to  render  an  act  mali- 
cious, that  the  party  be  actuated  by  a  feeling  of  hatred  or  ill- 
will  toward  the  individual,  or  that  he  entertain  and  pursue 
any  general  bad  purpose  or  design.  On  the  contrary,  he  may 
be  actuated  by  a  general  good  purpose,  and  have  a  real  and 
sincere  design  to  bring  about  a  reformation  of  matters;  but  if 
in  pursuing  that  design  he  willfully  inflicts  a  wrong  on  others 
which  is  not  warranted  by  law,  such  act  is  malicious:  Newell 
on  Defamation,  317;  Commonwealth  v.  Snelling,  15  Pick.  340; 
Pledger  v.  State,  77  Ga.  242. 

The  want  of  actual  intent  to  vilify  is  no  excuse  for  a  libel; 
and  if  a  man  deems  that  to  be  right  which  the  law  pronounces 
wrong,  the  mistake  does  not  free  him  from  guilt:  Curtis  v. 
Mussey,  6  Gray,  261;  1  Bishop's  Crim.  Law,  sec.  309;  Reynolds 
V.  United  States,  98  U.  S.  145. 

Upon  a  careful  examination  of  the  errors  complained  of,  wo 
are  satisfied  that  the  court  below  committed  no  error,  and  rec- 
ommend an  affirmance  of  the  judgment 

The  Court.    It  is  so  ordered. 


Nbwspapbb  Libbl.  —  For  a  full  and  complete  dfsoiission  of  the  law  per> 
taining  to  newspaper  libel,  seo  extended  note  to  McAllister  v.  Detroit  Free 
Press  Co.,  15  Am.  St  Rep.  333-369. 

LiBKU  —  What  Poblicatioks  abb  Libblous  pbb  Se:  See  Morey  t.  Mom* 
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ing  J.  Ass\  123  N.  Y.  207;  20  Am.  St.  Rep.  730;  Rilet^  v.  Lee,  88  Ky.  603; 
post,  p.  358;  Smith  v.  Smith,  73  Mich.  445;  16  Am.  St.  Rep.  594;  Cotidla  y. 
Kerr,  74  Tex.  89;  15  Am.  St.  Rep.  819;  McAllister  v.  DetroU  Free  Press  Co., 
76  Mich.  338;  16  Am.  St.  Rep.  318;  Doan  v.  Kdley,  121  lad.  413;  Rosewatef 
V.  Hoffman,  24  Neb.  222. 

Libel  —  Malice.  —  Malice,  in  a  legal  sense,  means  a  wrong  committed  in* 
tentionally  without  just  cause:  Bell  v.  Femald,  71  Mich.  267.  And  in  slan- 
der malioe  is  the  gist  of  the  action,  the  mere  speaking  of  actionable  words 
constituting  malice:  Ritchie  v.  Stenius,  73  Mich.  563.  The  law  presumes  mal. 
ice  from  the  publication  of  words  libelous  per  se:  Bell  v.  Femald,  71  Mich. 
267;  but  the  occasion  may  rebut  the  presumption:  Chnffn  v.  Lynch,  83  Va. 
106;  compare  Bradstreet  v.  Gill,  72  Tex.  115;  13  Am.  St.  Rep.  768,  and  note; 
RiUy  V.  Lee,  88  Ky.  603;  post,  p.  358. 


Hess  v.  Sparks. 

[44  Kansas,  465.] 

Slander  —  Words  Actionable  per  Se.  —  The  words,  *•  What  are  you 
doing  with  that  nine-dollar  black-mailer  here  ?  "  spoken  of  an  employea 
to  her  employer  by  a  stockholder  and  director  in  the  company  for  whom 
she  works,  are  not  a  privileged  communication,  but  are  slanderous,  and 
actionable  per  se. 

Slander  —  Measure  of  Damages.  —  Where  the  words  spoken  are  slander- 
ous per  se,  and  are  uttered  maliciously,  punitive  as  well  as  compensatory 
damages  may  be  recovered. 

Slander  —  Privilege  of  Cosimunication  must  be  Pleaded.  —  la  slan- 
der, the  issue  that  the  words  spoken  were  a  privileged  communication 
is  not  raised  by  a  general  deniaL  Such  privilege  must  be  specially 
pleaded. 

Peckham  and  Henderson,  Pyhurn  and  Love,  and  C.  N.  Sterry, 
for  the  plaintiff  in  error. 

HacTcney  and  Asp,  for  the  defendant  in  error. 

Green,  C.  This  was  an  action  for  slander  by  the  defend- 
ant in  error  against  the  plaintiff  in  error.  Two  causes  of  ac- 
tion were  set  out  in  the  petition. 

"  1.  That  the  defendant,  on  the  first  day  of  February,  1887, 
in  the  presence  and  hearing  of  divers  persons,  did  falsely  and 
maliciously  speak  and  publish  of  and  concerning  the  plaintiff 
the  following  false,  malicious,  and  defamatory  words,  that  is 
to  say,  'What  are  you  doing  with  that  nine-dolhir  black- 
mailer here?'  meaning  thereby  that  the  said  plaintiff  had 
committed  the  offense  of  extortion  of  money  from  a  person  or 
persons,  by  threats  of  accusation  or  exposure,  or  opposition  in 
the  public  prints,  and  that  she  was  a  common  black-mailer 
and  extortioner; 
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"2.  That  on  said  first  day  of  February,  1887,  in  the  pres- 
ence and  hearing  of  divers  persons,  said  defendant  did  falsely 
and  maliciously  speak  and  publish  of  and  concerning  tho 
said  plaintiff  the  following  false,  malicious,  and  defamatory 
words,  to  wit:  *  She  [meaning  the  plaintiff]  tried  to  black- 
mail some  one  over  at  Dr.  Sparks's'j  meaning  thereby  that 
said  plaintiff  had  tried  to  levy  black-mail,  or  to  extort  money, 
from  some  person  or  persons  at  Dr.  Sparks's,  in  said  Arkan- 
sas City,  by  threats  of  accusation  or  exposure,  or  of  opposi- 
tion in  the  public  prints,  for  the  purpose  of  obtaining  money 
thereby." 

To  this  petition  the  defendant  below  interposed  a  general 
denial.  A  trial  was  had  by  the  court  and  jury,  and  resulted 
in  a  verdict  and  judgment  for  the  plaintiff  below  for  thirteen 
hundred  dollars.  Plaintiff  in  error  brings  the  case  here  for 
review,  and  his  first  contention  is,  that  the  petition  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  or  that  the 
matters  charged  in  the  petition  were  not  actionable  per  se. 

1.  The  evidence  upon  the  trial  showed  that  the  plaintiff 
below  was  a  young  woman,  engaged  at  the  time  the  alleged 
slanderous  words  were  charged  to  have  been  spoken  in  the 
Arkansas  City  cracker  factory,  making  boxes  and  packing 
crackers,  on  a  salary  of  nine  dollars  a  week,  and  were  ad- 
dressed to  the  president  of  the  cracker  company.  Did  these 
words,  spoken  under  the  circumstances,  charge  the  plaintiff 
below  with  the  commission  of  such  an  offense  as  would  occa- 
sion pecuniary  damages  to  her? 

"  When  language  is  used  concerning  a  person  or  his  affairs, 
■which  from  its  nature  necessarily  must,  or  presumably  will, 
as  its  natural  and  proximate  consequences  occasion  him  pecu- 
niary loss,  its  publication  prima  facie  constitutes  a  cause  of 
action,  and  prima  facie  constitutes  a  wrong,  without  any  alle- 
gation or  evidence  of  damage,  other  than  that  which  is  im- 
plied, or  presumed,  from  the  fact  of  publication;  and  this  is 
all  that  is  meant  by  the  term  '  actionable  per  se,' "  etc.:  Newell 
on  Defamation,  181. 

Applying  this  rule  to  the  case  at  bar,  what  is  meant  or  un- 
derstood by  the  word  "black-mailer,"  or  to  charge  one  with 
being  a  black-mailer?  —  as  that  is  the  substance  of  the  charge 
in  this  case. 

The  word  "black-mail"  has  a  well-defined  meaning:  the 
extortion  of  money  from  a  person  by  threats  of  accusation,  or 
exposure,  or  opposition   in  the   public  prints;    hush-money, 
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bribe  to  keep  silence;  the  extortion  of  husb -money,  obtaining 
of  value  from  a  person  as  a  condition  of  refraining  from  mak- 
ing an  accusation  against  him  or  disclosing  some  secret  cal- 
culated to  operate  to  his  prejudice.  These  definitions,  given 
by  the  best  lexicographers,  convey  to  the  mind  what  is  in- 
tended to  be  understood  by  the  use  of  the  word.  In  speaking 
of  the  word  "  black-mail "  and  its  understood  meaning,  Judge 
Monell  says:  "In  common  parlance  and  in  general  accepta- 
tion, it  is  equivalent  to  and  synonymous  with  extortion;  the 
exaction  of  money,  either  for  the  performance  of  a  duty,  the 
prevention  of  an  injury,  or  the  exercise  of  an  influence.  Not 
unfrequently  it  is  extorted  by  threats,  or  by  operating  upon 
the  fears  or  the  credulity,  or  by  promises  to  conceal,  or  oflfers 
to  expose,  the  weaknesses,  the  follies,  or  the  crimes  of  the  vic- 
tim. There  is  moral  compulsion  which  neither  necessity,  nor 
fear,  nor  credulity  can  resist.  It  cannot  be  doubted,  I  think, 
that  the  term  'black-mailing'  is  invariably  regarded  as  an 
unlawful  act;  and  though,  from  its  indefiniteness  and  compre- 
hensiveness, the  offense  is  not  classified  as  a  distinct  crime, 
nevertheless  it  is  believed  to  be  criminal,  and  to  charge  a  man 
with  '  black-mailing '  is  equivalent  to  charging  him  with  a 
crime":  Edsallv.  Brooks,  26  How.  Pr.  426. 

The  doctrine  of  construction  has  been  well  stated  by  Mr. 
Starkie,  in  his  treatise  on  slander,  page  44:  *'  Both  judges  and 
jurors  shall  understand  words  in  that  sense  which  the  author 
intended  to  convey  to  the  minds  of  the  hearers,  as  evinced  by 
the  whole  circumstances  of  the  case.  It  is  the  province  of  the 
jury,  where  doubts  arise,  to  decide  whether  the  words  were 
used  maliciously  and  with  a  view  to  defame;  such  being  mat- 
ter of  fact,  to  be  collected  from  all  concomitant  circumstances; 
and  for  the  court  to  determine  whether  such  words,  taken  in 
the  malicious  sense  imputed  to  them,  can  alone,  or  by  the  aid 
of  the  circumstances  stated  upon  the  record,  form  the  legal 
basis  of  an  action." 

Courts  and  juries  will  understand  them  in  the  same  way  that 
other  people  would:  Walton  v.  Singleton^  7  Serg.  &  R.  451;  10 
Am.  Dec.  472. 

Lord  Mansfield  remarked,  in  the  case  of  PeaTce  v.  Oldham^  1 
Cowp.  272,  273,  '*  that  where  words,  from  their  general  import, 
appear  to  have  been  spoken  with  a  view  to  defame  a  party, 
the  court  ought  not  to  be  industrious  in  putting  a  construc- 
tion upon  them  diff'erent  from  what  they  bear  in  the  common 
acceptation  and  meaning  of  them":   Goodrich  v.  WoolcottyZ 
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Cow.  239;  Proctor  v.  Owens,  18  Ind.  21;  81  Am.  Dec.  341;  Ed- 
gar V.  McOutchen,  9  Mo.  759;  Ranger  v.  Goodrich,  17  Wis.  80. 

The  charge  alleged  by  the  defendant  in  error  against  the 
plaintiff  in  error  was,  that  she  was  a  black-mailer;  that  is,  that 
she  was  guilty  of  extortion,  —  illegal  compulsion.  This,  the 
plaintiff  below  alleges,  meant  that  she  had  committed  the 
offense  of  extorting  money  from  persons  by  threats  of  accusa- 
tion or  exposure,  or  opposition  in  the  public  prints,  and  that 
she  was  a  common  black-mailer  and  extortioner.  This  is  the 
innuendo  to  explain  what  the  plaintiff  below  claimed  was 
meant  by  the  use  of  the  words,  "  What  are  you  doing  with 
that  nine-dollar  black-mailer  here?" 

The  purpose  and  object  of  the  innuendo  is  to  make  certain 
what  might  otherwise  be  uncertain.  One  of  the  means  of 
insuring  certainty  in  a  petition  for  slander  or  libel  is  an  innu- 
endo: Henicke  v.  Griffith,  29  Kan.  516;  Townshend  on  Slander 
and  Libel,  sec.  335;  Rodebaugh  v.  Hollingsworth,  6  Ind.  339. 

Now,  taking  the  innuendo  in  connection  with  the  words 
charged,  we  think  the  language  imputed  an  offense  which  was 
punishable  under  the  laws  of  this  state,  and  the  petition  stated 
facts  sufficient  to  constitute  a  cause  of  action;  and  the  court 
committed  no  error  in  submitting  the  matter  to  the  jury  to 
determine  whether  it  was  so  understood  or  not. 

2.  It  is  insisted  that  the  words  spoken  were  privileged.  We 
do  not  think  the  plaintiff  in  error  was  in  a  position  to  claim 
that  the  words  charged  were  privileged.  Text-writers  have 
enumerated  four  kinds  or  classes  of  privileged  communica- 
tions: 1.  When  the  speaker  of  the  alleged  slander  acted  in 
good  faith  in  the  discharge  of  a  public  or  private  duty,  legal 
or  moral,  or  in  the  prosecutions  of  his  own  rights  or  interests; 
2.  Anything  said  by  a  master  concerning  the  character  of  a 
servant  who  has  been  in  his  employ;  3.  Words  used  in  legal 
proceedings;  and  4.  Words  used  in  ordinary  parliamentary 
proceedings.  The  very  words  charged  —  *'  What  are  you  doing 
with  that  nine-dollar  black-mailer  here?"  —  would  clearly  in- 
dicate that  the  relation  of  master  and  servant  did  not  exist, 
and  that  the  communication  was  not  privileged,  and  not  made 
for  honest  motives. 

3.  The  last  error  complained  of  is,  that  the  court  below  in- 
structed the  jury  that  if  they  believed  from  the  preponderance 
of  the  evidence  that  the  words  alleged  to  have  been  spoken 
were  spoken,  and  spoken  maliciously,  by  the  defendant,  that 
then  they  were  authorized  to  assess  punitory  damages  against 


804  Hess  v.  Spares.  [Kansas, 

the  defendant  We  do  not  think  the  court  erred  in  giving  this 
instruction.  If  the  words  were  spoken  maliciously,  the  jury  had 
the  right  to  assess  punitive  as  well  as  compensatory  damages. 
The  words  charged  and  proven,  in  our  judgment,  were  action- 
able per  se;  and  it  was  the  province  of  the  jury  to  determine, 
in  view  of  all  the  evidence,  whether  punitive  damages  should 
be  allowed  or  not.  The  rule  seems  to  be  quite  well  settled 
that  where  the  jury  are  satisfied  by  proper  evidence  that  there 
was  actual  inalice,  they  may  allow  punitory  damages:  Klewin 
V.  Bauman,  53  Wis.  244;  Bergmann  v.  Jones,  94  N.  Y.  51;  Wood 
v.  Hilbish,  23  Mo.  App.  389;  Casey  v.  Hulgan,  118  Ind.  590. 

We  cannot  say,  from  all  the  facts  which  surround  this  case, 
that  the  damages  were  excessive.  It  is  the  peculiar  province 
of  a  jury,  in  cases  of  this  kind,  to  consider  the  whole  of  the 
circumstances  of  the  case,  the  occasion  of  the  speaking  of  the 
slanderous  words,  the  relationship  between  the  parties,  and 
the  determination  of  the  amount  of  the  recovery,  under  proper 
instructions  from  the  court;  and  unless  there  has  been  an 
abuse  of  these  prerogatives,  courts  will  not  interfere. 

We  do  not  think  this  case  presents  such  a  state  of  facts  as 
warrants  an  interposition. 

We  recommend  an  affirmance  of  the  judgment  of  the  court 
below. 

The  Court.    It  is  so  ordered. 

A  motion  for  rehearing  was  made  and  disposed  of  by  the 
following  opinion:  — 

Per  Curiam.  It  is  urged  that  the  opinion  handed  down  in 
this  case  wholly  ignores  the  question  whether  the  language 
spoken  by  defendant  below  was  a  privileged  communication, 
or  a  qualified  privileged  communication.  It  is  said  that  de- 
fendant below  was  one  of  the  board  of  directors,  and  one  of 
the  largest  stockholders  of  the  company,  and  that  the  com- 
munication was  made  to  the  then  secretary  and  treasurer  of 
the  company,  in  relation  to  an  employee  of  the  company. 

The  answer  in  this  case  was  a  general  denial  only.  No 
facts  in  justification,  or  privilege,  or  qualified  privilege,  were 
alleged  as  new  matter;  therefore  this  question,  so  forcibly 
pressed  upon  the  hearing  of  the  motion  for  a  new  trial,  was 
not  before  the  trial  court  under  the  pleadings. 

The  demurrer  to  the  evidence  was  properly  sustained,  and 
also  the  instruction  prayed  for  properly  refused,  considering 
the  pleadings  and  issues  presented.     Bliss  on  Code  Pleading, 
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in  section  363,  says:  "  Facts  in  justification,  eitlier  as  sliowing 
the  truth  of  the  charge  or  that  the  publication  was  privileged, 
were  always  required  to  be  specially  pleaded.  Facts  in  miti- 
gation are  just  as  essentially  new  matter;  they  disprove  no 
fact  which  the  plaintifif  is  bound  to  establish;  they  create 
issues  upon  which  no  evidence  can  be  offered  until  raised  by 
the  defendant;  they  should  then  be  set  up  in  the  answer." 

The  other  facts  presented  are  sufficiently  disposed  of  in  the 
former  opinion. 

The  motion  for  a  rehearing  will  be  overruled. 


Slandeb  —  Words  Actionable  per  Se.  —  Words  are  actionable  in  thera- 
Belves,  where  an  offense  is  imputed  by  them  for  which  the  party  could  b« 
punished  criminally,  such  as  imputing  the  crime  of  adultery  to  a  married 
woman:  Davis  v.  Sladden,  17  Or.  259;  or  charging  one  with  letting  a  house 
to  fallen  women  for  lewd  purposes:  Halley  v.  Gregg,  74  Iowa,  663;  or  char- 
ging a  postmaster  with  unlawfully  detaining,  suppressing,  or  breaking  open 
mail  matter  addressed  to  another:  Hairis  v.  Terry,  98  N.  C.  131;  or  charging 
one  with  being  a  thief:  Wiest  v.  Luyendyk,  73  Mich.  661;  Frolidi  v.  McKUrnan, 
84  Cal.  177;  SUimer  v.  Pitchman,  124  111.  250;  Harrison  v.  Manship,  120  Ind. 
43;  or  charging  one  with  forgery:  Bencway  v.  Thorp,  77  Mich.  181.  Worda 
spoken  injurious  to  one  in  his  business,  and  false  and  malicious,  are  action- 
able as  slanderous  per  se,  and  special  damages  need  not  be  shown:  Haney 
Mfg.  Co.  V.  Perkins,  78  Mich.  I.  Maliciously  saying  of  another  that  he  has 
contracted  a  loathsome  disease  is  slanderous  perse:  Monks  v.  Monks,  118  Ind. 
238.  While  the  words  "thief,  rogue,  and  robber"  are  actionable  per  se, 
ordinarily,  from  the  mere  use  of  which  the  law  will  presume  malice,  the  party 
using  them  may  explain  by  showing  that  he  did  not  intend  to  impute  crime, 
and  that  the  words  were  spoken  in  the  heat  of  passion  and  under  strong  prov- 
ocation: RitcMe  V.  Stenitis,  73  Mich.  563.  A  want  of  chastity  is  not  imputed 
by  the  words,  *'  I  know  all  about  that  case;  while  she  was  out  there  claiming 
to  be  the  wife  of  F.,  she  was  back  here  claiming  to  be  my  wife":  Funk  v. 
Beverly,  112  Ind.  190.  But  where  slanderous  words  are  spoken,  which  by 
the  proper  inducement  and  innuendo  may  be  shown  to  have  been  spoken 
with  the  intent  to  charge  a  female  with  unchastity,  they  are  actionable  just 
as  if  the  specific  charge  of  unchastity  had  itself  been  made:  Freeman  v.  San- 
derson, 123  Ind.  265;  Wilcox  v.  Moore,  61  Vt.  484.  See  note  to  Cobum  r, 
Harwood,  12  Am.  Dec.  39-46,  for  a  classification  of  slanderous  words  action- 
able per  se:  St.  Martin  v.  Desnoyer,  1  Minn.  156;  61  Am.  Dec.  494,  and 
note;  K v.  // ,  20  Wis.  239;  91  Am.  Dec.  397,  and  note  402,  403, 

Slander  —  Damages  Recoverable.  —  In  slander,  the  awarding  of  exem- 
plary damages  is  entirely  within  the  discretion  of  the  jury:  Wwner  v.  All- 
baugh,  78  Iowa,  79;  16  Am.  St.  Rep.  422.  Where  actual  malice  ia  proved, 
the  jury  may  allow  exemplary  damages:  Newman  v.  Stein,  75  Mich.  402;  13 
Am.  St.  Rep.  447,  and  note;  Beeves  v.  Winn,  97  N.  O.  246;  2  Am.  St.  Rep. 
287,  and  note;  Wabash  etc.  Co.  v.  Crumrine,  123  Ind.  89.  In  estimating  the 
exemplary  damages  to  be  awarded  in  an  action  for  malicious  slander,  they 
may  consider  the  plaintiff's  counsel  fees  in  the  case:  Wynne  ▼.  Parsons,  57 
Conn.  73.  And  in  estimating  the  amount  of  damages,  even  in  a  state  where 
exemplary  damages  are  not  recoverable,  the  jury  may  take  into  consideration 
the  defendant's  pecuniary  circumstances:  Rosewater  y.  Hoffman,  24  Neb.  222. 
▲jf.  ST.  Eep.,  Vox-  XXL— 20 
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State  v.  Ceeditoe. 

[44  Kansas,  665.] 
CoNSTITUTIONAt     LaW  —  VALIDITy  OF  STATUTE    ReGULATINO    PRACTICE  OF 

Dentistry.  —  The  legislature  may  by  statute  regulate  the  practice  of 
dentistry  within  the  state,  and  may  provide  that  only  those  possessing 
skill  and  learned  in  that  profession  shall  be  permitted  to  practice.  It 
may  prescribe  the  nature  and  extent  of  the  qualifications  required  and 
the  rules  for  ascertaining  and  determining  whether  those  proposing  to 
practice  come  up  to  the  statutory  standard.  If  the  statute  operates 
equally  upon  all  who  may  desire  to  practice,  and  is  enacted  to  promote 
the  health  and  welfare  of  the  people  by  excluding  those  who  are  igno* 
rant  and  incapable,  then  the  fact  that  the  conditions  may  be  rigorous, 
impolitic,  and  unjust  will  not  render  the  statute  invalid.  Such  legisla- 
tion  is  not  repugnant  to  section  2  of  article  4  of  the  United  States  con* 
■titution,  nor  in  conflict  with  section  1  of  the  fourteenth  amendment 
thereto. 
Constitutional  Law  —  Vaxiditt  of  Statute  Regulatino  Practice  of 
Dentistry. — A  statute  regulating  the  practice  of  dentistry,  and  pre- 
scribing the  nature  and  extent  of  the  qualifications  required,  and  the 
mles  for  ascertaining  and  determining  whether  those  proposing  to  prac* 
tice  come  up  to  the  statutory  requirement,  cannot  be  deemed  to  unduly 
discriminate  between  persons  or  classes,  or  to  be  unconstitutional  be- 
cause it  exempts  those  engaged  in  the  practice  of  dentistry  within  the 
■tate  at  the  time  of  its  enactment  from  the  necessity  of  obtaining  a 
diploma  from  a  dental  college,  and  requires  such  a  diploma  from  all 
others.  Although  this  fact  may  work  a  hardship  upon  a  practicing  den* 
tist  who  comes  into  the  state  after  the  enactment  of  the  statute,  it  does 
not  render  the  law  invalid. 

Dale  and  Wall,  for  the  appellant. 

L.  B.  Kellogg,  attorney-general,  for  the  state. 

Johnston,  J.  E.  H.  Creditor  was  convicted  in  the  district 
court  of  Sedgwick  County  for  practicing  dental  surgery  with- 
out authority,  and  in  violation  of  the  provisions  of  chapter 
123  of  the  Laws  of  1885,  entitled  "An  act  to  regulate  the 
practice  of  dentistry,  and  punish  violators  thereof."  He  ap- 
peals, and  challenges  the  validity  of  the  statute.  The  act 
provides  that  it  shall  be  unlawful  for  any  person  to  practice 
dentistry  or  dental  surgery  without  having  a  diploma  from 
some  reputable  dental  college,  school,  or  university  depart- 
ment in  which  there  was,  at  the  time  the  diploma  was  issued, 
annually  delivered  a  full  course  of  lectures  and  instruction  in 
dentistry  or  dental  surgery.  It  enacts  that  the  requirement 
of  a  diploma  shall  not  apply  to  those  engaged  in  the  practice 
of  dentistry  or  dental  surgery  within  the  state  at  the  time  of 
the  passage  of  the  act.  A  board  of  examiners  is  created,  who 
are  granted  authority  to  issue  certificates  to  persona  engaged 
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in  the  practice  of  dentistry  at  the  tirAe  of  the  passage  of  the 
act,  and  to  decide  upon  the  validity  of  such  diplomas  as  may 
be  presented  for  registration.  All  persons  engaged  in' the 
practice  of  dentistry  within  the  state  at  the  time  of  the  pas- 
sage of  the  act  are  required  to  register  their  names  and  place 
of  business  with  the  board  of  examiners  within  six  months, 
and  when  that  is  done  the  board  is  authorized  to  issue  to  such 
persons  certificates  authorizing  them  to  continue  the  practice- 
All  persons  desiring  to  begin  the  practice  after  the  passage  of 
the  act  are  required  to  present  to  the  board  of  examiners  a 
diploma  or  a  duly  authenticated  copy  of  the  same,  which,  if 
found  by  the  board  to  be  valid,  is  accepted,  and  the  person 
holding  the  diploma  is  granted  a  certificate  authorizing  him 
to  practice.  A  charge  of  three  dollars  is  made  for  the  certifi- 
cates issued  to  persons  practicing  in  the  state  at  the  time  the 
act  is  passed,  and  for  the  certificates  issued  to  persons  com- 
mencing to  practice  after  the  passage  of  the  act,  a  charge  of 
ten  dollars  is  imposed.  It  is  finally  provided  that  any  person 
who  engages  in  the  practice  of  dentistry  in  violation  of  the 
provisions  of  the  act  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined  in  a  sum  not  less  than  ten 
nor  more  than  one  hundred  dollars. 

The  appellant  contends  that  the  act  is  repungant  to  section 
2  of  article  4  of  the  federal  constitution,  which  declares  that 
*'  the  citizens  of  each  state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  states,"  and  is  also  in 
conflict  with  section  1  of  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States,  which  provides  that  "no  state 
shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States."  The  power 
of  the  legislature  to  regulate  the  practice  of  medicine,  dentistry, 
or  surgery  is  undoubted;  it  is  an  exercise  of  the  police  power  of 
the  state  for  the  protection  of  the  health  and  the  promotion  of 
the  comfort  and  welfare  of  the  people.  It  may  provide  that 
only  those  possessing  skill  and  learned  in  these  professions 
shall  be  permitted  to  practice;  may  prescribe  the  nature  and 
extent  of  the  qualifications  required,  and  the  rules  for  ascer- 
taining and  determining  whether  those  proposing  to  practice 
come  up  to  the  statutory  standard.  If  the  regulations  and 
conditions  are  adopted  in  good  faith,  and  they  operate  equally 
upon  all  who  may  desire  to  practice,  and  who  possess  the  re- 
quired qualifications,  and  if  they  are  adapted  to  the  legislative 
purpose  of  promoting  the  health  and  welfare  of  the  people  by 
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excluding  from  the  practice  those  who  are  ignorant  and  inca- 
pable, then  the  fact  that  the  conditions  may  be  rigorous,  im- 
politic, and  unjust  will  not  render  the  legislation  invalid.  The 
authorities  uniformly  support  the  exercise  of  this  power  by 
the  state,  and  statutes  similar  to  the  one  under  consideration 
have  been  repeatedly  sustained:  Dent  v.  West  Virginia,  129 
U.  S.  114;  State  v.  Vandersluis,  42  Minn.  129;  Hewitt  v. 
Charier,  16  Pick.  353;  Eastman  v.  State,  109  Ind.  278;  58  Am. 
Rep.  400;  People  v.  Phippin,  70  Mich.  6;  Richardson  v.  State* 
47  Ark.  562;  Ex  parte  Spinney,  10  Nev.  323;  Harding  v.  Peo- 
ple, 10  Col.  387;  Antle  v.  State,  6  Tex.  App.  202;  Musser  v. 
Chase,  29  Ohio  St.  577;  Thompson  v.  Hazen,  25  Me.  104;  Stats 
V.  Gregory,  83  Mo.  123;  53  Am.  Rep.  565;  State  v.  Medical 
Ex.  Board,  32  Minn.  324. 

Although  not  specifically  declared  in  the  act,  the  manifest 
purpose  of  the  legislature  was  to  exclude  from  a  profession 
requiring  learning,  skill,  and  experience  those  who  are  unfit 
to  practice,  and  thus  protect  the  public  from  ignorance  and 
incompetency.  No  arbitrary  or  capricious  conditions  are  im- 
posed. The  profession  and  practice  are  open  to  every  citizen 
of  the  United  States  who  is  qualified,  and  who  can  produce 
evidence  of  the  same.  The  legislature  saw  fit  to  permit  those 
practicing  in  the  state  when  the  act  was  passed  to  continue 
to  practice  without  diploma  or  other  evidence  of  competency. 
It  may  be,  as  contended,  that  the  fact  of  being  in  the  practice 
is  not  the  best  test  or  evidence  of  skill  and  capability;  but 
the  courts  have  nothing  to  do  with  the  expediency  or  wis- 
dom of  the  standard  of  qualification  fixed,  nor  with  the  tests 
adopted  for  ascertaining  the  same.  The  legislature  proceeded 
upon  the  theory  that  the  fact  that  they  had  been  engaged  in 
the  practice  within  the  state  was  suflBcient  evidence  of  their 
proficiency  in  the  profession.  This  fact  is  made  by  the  legis- 
lature an  evidence  of  skill  and  competency  equivalent  to  a 
diploma  from  a  dental  college;  and  the  wisdom  of  either  test 
is  a  question  for  the  legislature,  and  not  for  the  courts.  The 
act  cannot  be  held  to  unduly  discriminate  between  persons 
or  classes,  and  unconstitutional  because  it  exempts  those 
engaged  in  the  practice  within  the  state  when  the  law  was  en- 
acted from  the  necessity  of  obtaining  a  diploma:  Fox  v.  Terri' 
tory,  2  Wash.  297;  Ex  parte  Spinney,  10  Nev.  323;  People  v. 
Phippin,  70  Mich.  6;  State  v.  Vandersluis,  42  Minn.  129.  All 
who  enter  the  profession  after  the  passage  of  the  law  are 
subject  to  the  same  conditions.     No  distinctions  are  made 
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between  citizens  of  this  and  other  states.  There  is  no  dis- 
crimination between  graduates  from  dental  colleges  in  Kan- 
sas and  those  graduated  from  colleges  located  in  other  states 
or  in  foreign  countries.  No  higher  qualification  is  required, 
nor  any  different  test  of  competency  prescribed,  nor  any 
higher  charge  for  a  certificate  imposed  on  the  appellant,  who 
came  into  the  state  after  the  law  was  enacted,  than  was  re- 
quired of  or  imposed  on  one  who  resided  in  Kansas  at  that 
time,  but  was  not  engaged  in  tlie  practice  of  dentistry.  It 
may  be  unfortunate  for  the  appellant  that  he  had  not  begun 
the  practice  in  the  state  when  the  law  was  enacted,  and  thus 
have  had  that  evidence  of  qualification  essential  to  the  ob- 
taining of  a  certificate  without  a  diploma;  but  when  no  more 
is  required  of  him  than  is  required  of  all  other  citizens  of  the 
United  States  proposing  to  begin  the  practice  within  this 
state,  he  has  no  cause  to  complain.  A  charge  of  three  dollars 
is  made  for  a  certificate  issued  to  those  who  were  practitioners 
when  the  law  was  passed,-^  and  while  a  charge  of  ten  dollars 
is  made  for  a  certificate  to  those  who  are  not  engaged  in  the 
practice,  and  who  presented  diplomas  as  evidence  of  their  fit- 
ness, the  charges  are  trifling,  and  in  each  case  it  is  probably 
commensurate  with  the  trouble  and  expense  of  attending  the 
examination  and  the  granting  of  the  certificate.  Those  who 
were  practicing  when  the  law  was  passed  obtained  a  certifi- 
cate upon  the  mere  registration  of  their  names  in  a  book  pro- 
vided by  the  board  of  examiners;  but  in  the  other  cases,  the 
board  is  required  to  examine  the  validity  of  the  diplomas 
offered  as  evidence  of  the  qualification  of  the  applicant,  and 
the  increased  charge  for  a  certificate  in  such  case  probably 
corresponds  with  the  increased  trouble  and  expense  in  mak- 
ing the  inquiry.  The  difference  in  the  charge  is  not  an 
undue  discrimination,  and  is  not  invalid,  for  the  same  rea- 
son that  the  exemption  of  those  engaged  in  the  practice  from 
the  requirement  of  the  diploma  does  not  render  the  act  in- 
valid. 

The  cited  case  of  State  v.  Hinman^  Sup.  Ct.  N.  H.,  July  28, 
1889,  is  not  an  authority  against  the  validity  of  our  statute. 
The  New  Hampshire  statute  which  was  there  held  to  be  in- 
valid was  an  act  regulating  the  practice  of  dentistry.  It  re- 
quired a  dentist  practicing  in  one  part  of  the  state  to  undergo 
an  examination  and  to  pay  a  certain  license-fee,  while  den- 
tists residing  elsewhere  in  the  state  were  exempted  from  these 
requirements.     There  was  a  discrimination  between  persons 
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residing  and  practicing  in  the  state,  founded  solely  upon  the 
accidental  circumstance  of  residence,  or  a  change  of  resi- 
dence, and  for  that  reason  the  statute  was  held  to  be  unconsti- 
tutional and  void.  No  such  discrimination  is  found  in  our 
statute,  and  we  do  not  think  that  it  is  repugnant  to  the  fed- 
eral constitution  upon  either  of  the  grounds  relied  upon,  and 
therefore  the  conviction  of  the  defendant  must  stand. 
Judgment  affirmed.  

Dentistry — Constitutionality  of  Statute. — The  Arkansas  statute 
providing  that  every  one  engaged  in  dentistry  at  the  date  of  its  enactment 
shall  cause  his  name  to  be  registered  with  the  board  of  examiners,  making 
it  a  misdemeanor  for  any  one  to  practice  as  a  dentist  after  the  expiration  of 
three  months  from  the  passage  of  the  act  unless  he  possesses  a  certiticata 
from  such  board  of  examiners,  is  not  unconstitutional  as  depriving  a  citizea 
of  the  right  to  follow  a  lawful  vocation:  Qoanell  v.  State,  52  Ark.  228. 


Gardom  v.  Woodward. 

[44  Kansas,  758.] 
Fraudulent  Conveyances  —  Evidence  op  Intent.  —  Where  a  sale  of  per- 
sonal property  is  attacked  as  having  been  made  with  intent  to  hinder, 
delay,  and  defraud  creditors,  the  seller  may  testify  as  to  whether  or  not 
such  was  his  intent  in  making  the  sale. 

J.  K.  Owens  and  John  T.  Bradley^  for  the  plaintififs  in  error. 
J.  Jay  Buck  and  E.  S.  Bertram,  for  the  defendants  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district 
court  of  Morris  County,  on  February  17, 1888,  by  B.  W.  Wood- 
ward, F.  A.  Faxon,  and  J.  C.  Horton,  partners,  doing  business 
under  the  firm  name  of  Woodward,  Faxon,  &  Co.,  against 
P.  A.  Gardom,  to  recover  the  sum  of  $794.25,  on  an  account. 
At  the  same  time  an  order  of  attachment  was  procured  in  the 
case  upon  the  following  grounds,  as  alleged  in  plaintiffs'  affi- 
davit therefor,  to  wit:  "That  said  defendant  is  about  to 
convert  his  property,  or  a  part  thereof,  into  money,  for  the 
purpose  of  placing  it  beyond  the  reach  of  his  creditors,  and 
has  property  and  rights  in  action  which  he  conceals;  has  as- 
signed, and  is  about  to  dispose  of  his  property,  or  a  part 
thereof,  with  the  intent  to  defraud,  hinder,  and  delay  his 
creditors." 

The  order  of  attachment  was  levied  upon  certain  personal 
property  as  the  property  of  Gardom,  valued  by  the  appraisers 
at  $1,650.36.     On  April  9,  1888,  Gardom  filed  a  motion  to 
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discharge  the  attachment,  upon  the  ground,  among  others, 
that  the  grounds  set  forth  in  the  plaintiffs'  aflSdavit  for  the 
attachment  were  not  true.  On  the  same  day,  John  A.  Mc- 
Quistan,  with  leave  of  the  court  and  under  the  provisions  of 
chapter  137  of  the  Laws  of  1877  (Gen.  Stats.  1889,  par. 
4123),  filed  an  interplea  claiming  that  the  personal  property 
attached  belonged  to  him.  The  plaintiffs  replied  to  this  in- 
terplea. On  April  23,  1888,  by  consent  of  the  parties  and  the 
court,  a  trial  was  had  before  the  court  without  a  jury  upon 
both  the  motion  and  the  interplea  upon  the  same  evidence. 
The  decision  of  the  court  below  was  in  favor  of  the  plaintiffs 
and  against  Gardom  and  McQuistan,  and  they,  as  plaintiffs 
in  error,  bring  the  case  to  this  court  for  review. 

It  appears  that  the  attached  property  once  belonged  to  the 
defendant  Gardom,  but  that  prior  to  the  levying  of  the  at- 
tachment, and  on  January,  5,  1888,  McQuistan  purchased  the 
same  from  Gardom  for  the  sum  of  $1,234.45,  that  amount  be- 
ing the  amount  of  a  promissory  note,  with  interest,  which  Mc- 
Quistan at  the  time  held  against  Gardom.  The  plaintiffs 
claim  that  this  sale  was  a  sham,  made  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  creditors  of  Gardom; 
but  Gardom  and  McQuistan  claim  that  the  sale  was  made  in 
the  best  of  faith.  Whether  the  sale  was  a  sham  or  not,  or 
whether  it  was  made  in  good  faith,  was  about  the  only  mate- 
rial question  presented  to  the  court  below  for  its  determina- 
tion. If  it  was  a  sham  sale,  then,  as  to  the  plaintiffs,  the 
property  belonged  to  Gardom,  and  the  plaintiffs  were  entitled 
to  their  attachment;  but  if  it  was  an  honest  and  bona  fide 
sale,  then  the  property  belonged  to  McQuistan,  and  the  plain- 
tiffs were  not  entitled  to  their  attachment.  During  the  trial 
the  defendant  Gardom  was  examined  as  a  witness  on  the  part 
of  himself  and  McQuistan,  and  he  was  asked  the  following^ 
among  other  questions:  "I  wish  to  ask  you  about  these  mat- 
ters. There  are  three  charges  against  you;  one  is,  that  you 
were  about  to  convert  your  property,  or  a  part  thereof,  into 
money,  for  the  purpose  of  placing  it  beyond  the  reach  of  your 
creditors.  I  wish  you  to  state  to  the  court  whether  or  not  you 
were  about,  at  the  time  of  the  attachment,  —  at,  or  before, 
or  about  that  time,  —  if  you  were  about  to  convert  your  prop- 
erty, or  a  part  thereof,  into  money,  for  the  purpose  of  placing 
it  beyond  the  reach  of  your  creditors?" 

The  plaintiffs  objected  to  the  question,  upon  the  ground  that 
it  was  "incompetent,  irrelevant,  and  immaterial,  and  called 
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for  a  legal  conclusion";  and  the  court  below  sustained  the 
objection,  to  which  Gardom  and  McQuistan  excepted.  The 
witness  was  also  asked  the  following  question,  to  wit:  "He 
charges  you  with  having  assigned  your  property,  or  a  part 
•hereof,  with  the  intent  to  hinder,  defraud,  and  delay  your 
'jreditors.     Is  that  true?    Did  you  have  any  such  intent?  " 

To  which  the  plaintiffs  objected,  as  "incompetent,  and  as 
involving  a  question  of  law,"  which  objection  was  sustained 
by  the  court,  and  the  ruling  duly  excepted  to. 

It  will  be  perceived  that  these  questions  were  not  objected 
to  on  the  ground  of  their  form,  or  that  they  were  leading,  but 
upon  the  grounds,  in  substance,  that  the  evidence  to  be  elicited 
by  them  would  be  incompetent,  irrelevant,  and  immaterial,  a 
legal  conclusion  and  a  question  of  law.  We  think  the  court 
below  committed  error.  A  vital  question  involved  in  the 
case  was,  whether  the  aforesaid  sale  was  made  in  good  faith, 
or  was  a  mere  sham,  and  made  for  the  purpose  of  hindering, 
delaying,  and  defrauding  Gardom's  creditors.  Whether  the 
sale  was  in  good  faith  or  not  depended  upon  the  state  or  con- 
dition of  Gardom's  and  McQuistan's  minds,  their  thoughts, 
intentions,  motives;  and  the  aforesaid  questions  were  asked 
for  the  purpose  of  eliciting  evidence  tending  to  show  what  the 
condition  of  Gardom's  mind,  in  particular,  was,  —  his  inten- 
tions and  motives.  Dr.  Wharton,  in  his  work  on  the  law  of 
evidence,  section  508,  uses  the  following  language:  "  A  witness, 
also,  is  not  to  be  permitted  to  testify  as  to  the  motives  by 
which  another  person  is  or  has  been  actuated.  Motives  are 
eminently  inferences  from  conduct.  The  facts  from  which  the 
inferences  are  to  be  drawn  are  to  be  detailed  by  the  witnesses; 
for  the  jury  the  work  of  inference  is  to  be  reserved.  Yet 
where  a  party  is  examined  as  to  his  own  conduct,  he  may  be 
asked  as  to  his  motives,  his  testimony  to  such  motive  being 
based,  not  on  inference,  but  on  consciousness."  See  also 
Wharton  on  Evidence,  sees.  482,  955. 

In  an  article  in  the  Albany  Law  Journal  of  December,  1876, 
the  following,  among  other  language,  is  used:  "Upon  the  re- 
view of  all  the  cases,  it  would  appear  that  in  cases  arising 
under  a  statute,  where  the  statute  makes  the  intent  of  the  one 
doing  an  act  involved  in  the  issue  essential,  it  is  competent  to 
inquire  of  him  as  a  witness,  what  his  intent  was,  and  his  testi- 
mony goes  to  the  jury  with  the  other  evidence  contradicting  or 
corroborating  it "  :  14  Alb.  L.  J.  387. 

In  the  case  of  Commonwealth  v.  Woodward,  102  Mass.  155, 
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161,  the  following  language  is  usedf  "The  criminal  purpose 
or  intent  must  always  be  proved.  It  is  usually  inferred  from 
the  character  and  circumstances  of  the  offense,  or  proved  by 
preceding  threats,  accompanying  declarations,  or  subsequent 
conduct  or  admissions.  Now  that  the  defendant  himself  is 
admitted  as  a  witness,  it  must  be  competent  for  him  to  testify 
directly  to  that  which  is  always  a  subject  of  proof  or  disproof 
by  indirect  evidence." 

In  the  case  of  Seymour  v.  Wilson,  14  N.  Y.  567,  the  follow- 
ing is  decided:  "  On  an  issue  of  fact  as  to  whether  an  assign- 
ment or  transfer  of  property  was  made  to  hinder,  delay,  or 
defraud  creditors,  it  is  competent,  where  the  assignor  is  a  wit- 
ness, to  inquire  of  him  whether,  in  making  the  assignment  or 
transfer,  he  intended  to  delay  or  defraud  his  creditors."  See 
also  the  following  additional  authorities:  Wheelden  v.  Wil- 
Bon,  44  Me.  11;  Snow  v.  Paine,  114  Mass.  520;  Fisk  v.  Inhab- 
itants of  Chester,  8  Gray,  506;  Lombard  v.  Oliver,  7  Allen,  155; 
Persse  v.  Willett,  1  Rob.,(N.  Y.)  131;  Mathews  v.  Poultney,  33 
Barb.  127;  Pope  v.  Hart,  35  Barb.  630;  Bedell  v.  Chase,  34  N.  Y. 
886;  Thurston  v.  Cornell,  38  N.  Y.  281,  287.  and  cases  there 
cited;  Thome  v.  Helmer,  2  Keyes,  27;  Courtland  Co.  v.  Her- 
kimer Co.,  44  N.  Y.  22;  Kerrains  v.  People,  60  N.  Y.  221;  19 
Am.  Rep.  158;  People  v.  Pease,  27  N.  Y.  45;  Norris  v.  Afor- 
Hll,  40  N.  H.  395;  Hale  v.  Taylor,  45  N.  H.  405;  Delano  v. 
Goodwin,  48  N.  H.  203;  98  Am.  Dec.  601. 

The  condition  of  a  man's  mind  with  reference  to  what  he 
thinks,  feels,  believes,  intends,  and  his  motives,  is  always  a 
fact,  and  it  is  a  fact  which  is  often  required  to  be  ascertained 
both  in  civil  and  in  criminal  cases;  and  only  one  person  in 
the  world  has  any  actual  knowledge  concerning  that  fact,  and 
that  person  is  the  one  whose  condition  of  mind  is  in  question; 
and  where  he  is  a  competent  witness  to  prove  such  condition, 
he  may  testify  to  the  same  directly.  Other  witnesses  can  tes- 
tify only  to  extraneous  facts  tending  to  prove  this  condition. 
He  may  also  testify  to  such  extraneous  facts,  but  he  may  tes- 
tify directly  as  to  what  the  condition  of  his  own  mind  is  or 
was  at  any  particular  time  or  on  any  particular  occasion. 
The  court  below  held  otherwise.  The  court  below  held  that 
such  direct  testimony  of  the  witness  himself  as  to  the  condi- 
tion of  his  own  mind  was  worthless.  If  this  testimony  of  the 
witness  had  been  admitted,  the  finding  of  the  court  below 
might  perhaps  have  been  different  from  what  it  was.     Indeed, 
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it  is  probable  tbat  the  finding  of  the  court  below  without  this 
testimony  is  erroneous,  at  least  as  to  McQuistan. 

The  order  and  judgment  of  the  court  below  will  be  reversed, 
and  the  cause  remanded  for  further  proceedings. 

Right  OP  Party  TO  Testify  to  his  Belief,  Motive,  or  Intent. — The 
rule  is  well  settled  and  supported  by  the  weight  of  modern  authority  that 
whenever  the  motive,  belief,  or  intention  of  any  person  is  a  material  fact  to 
be  proved  under  the  issue  on  trial,  it  is  competent  to  prove  it  by  the  direct 
testimony  of  such  person,  whether  he  is  a  party  to  the  suit  or  not.  Tlie  rule 
as  thus  stated  is  applicable  alike  to  civil,  quasi  criminal,  and  criminal  cases: 
Watson  V.  Cliesire,  18  Iowa,  202;  87  Am.  Dec.  382;  Berkty  v.  Judd,  22  Minn. 
287;  Anderson  v.  Wehe,  62  Wis.  401;  Germania  Fire  Ins.  Co.  v.  Stone,  21  Fla. 
655;  Snow  v.  Paine,  114  Mass.  520;  Thurston  v.  Cornell,  38  N.  Y.  281;  Over 
V.  Scuffling,  102  Ind.  191;  Kerrainsv.  People,  60  N.  Y.  221;  19  Am.  Rep.  158; 
Roddy  V.  Finnegan,  43  Md.  490;  Superintendent  etc  v.  Supei-intendent  etc., 
44  N.  Y.  22;  Norris  v.  Morrill,  40  N.  H.  395;  Wheelden  v.  Wilson,  44  Me.  11. 
"Before  the  statute  making  parties  competent  witnesses,  the  ordinary  way 
to  prove  their  intent  or  understanding  was  by  circumstantial  evidence.  But 
now  that  the  party  himself  ia  admitted  to  testify,  there  is  no  reason  for  con- 
fining his  testimony  to  a  variety  of  circumstances  tending  to  show  his  pur- 
pose or  understanding,  when  he  knows  and  can  testify  directly  what  that 
purpose  or  understanding  was.  Accordingly,  it  has  been  held  that  where  the 
intention  or  good  faith  of  a  party  to  a  suit  becomes  material,  it  may  be  shown 
directly,  as  well  as  from  circumstances;  and  the  party  himself,  if  a  competent 
witness,  may  testify  directly  to  his  intention  or  understamling,  unless  pre- 
vented by  some  other  principle  of  law  applicable  to  the  particular  case  ": 
Delano  v.  Goodwin,  48  N.  H.  203;  97  Am.  Dec.  601;  citing  Hall  v.  Taylor,  45 
N.  H.  405;  Fisk  v.  Chester,  8  Gray,  506;  Thacher  v.  Phinney,  7  Allen,  146; 
Lombard  v.  Oliver,  7  Allen,  155. 

In  Watson  v.  Chesire,  18  Iowa,  212,  87  Am.  Dec.  382,  the  court  said:  "The 
error  assigned  is,  that  it  is  not  permissible  to  allow  a  witness  to  testify  as  to 
his  belief,  especially  in  reference  to  a  question  upon  which,  in  a  case  of  fraud, 
the  whole  cause  usually  turns.  We  admit  that  it  is  going  a  great  way  to  aU 
low  this  to  be  done,  especially  where  the  witness  is  a.  party  to  the  suit,  testi« 
fying  at  his  own  instance  and  in  his  own  behalf.  Yet  the  authorities  do  hold 
that  when  the  knowledge,  belief,  or  intention  of  the  witness  is  a  material 
fact,  it  may  be  testified  to  the  jury,  the  same  as  any  other  fact;  giving  to 
the  opposite  party  a  liberal  scope  in  the  cross-examination  ";  citing,  in  addi- 
tion to  the  cases  mentioned  supra,  Seymour  v.  Wilson,  14  N.  Y.  567.  To 
the  same  effect  is  Berkey  v.  Judd,  22  Minn.  287. 

The  evidence  of  a  witness  as  to  hb  intent,  motive,  or  belief,  though  ad- 
missible, is  never  conclusive  in  the  face  of  other  facts  and  circumstances. 
Thus  the  court  in  Anderson  v.  Wehe,  62  Wis.'402,  said:  "It  is  true  that  this 
court,  as  well  as  many  other  courts,  holds  that,  upon  a  question  of  intent 
with  which  an  act  was  done,  the  party  doing  the  act  may  testify  directly; 
but  it  has  never  been  held  that  such  direct  negative  testimony  must  neces- 
sarily outweigh  the  evidence  of  facts  and  circumstances  tending  to  prove  such 
intent."  In  the  application  of  the  rule  in  the  trial  of  an  accusation  of  an  as- 
sault with  intent  to  commit  a  rape,  the  court,  through  Sanderson,  J.,  in  Peo- 
pfe  V.  Farrell,  31  Cal.  576-583,  said:  "The  court  also  erred  in  not  allowing 
the  defendant  to  testify  fully  as  to  what  he  said  in  the  conversation  with 
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Sexton,  and  to  explain  his  meaning  to  the  jury.  The  rule  that  the  intent 
must  be  inferred  from  the  acts  and  words  of  the  party  had  its  foundation  in 
necessity  created  by  the  rule  which  excluded  parties  in  interest  from  the  wit- 
ness-stand. That  necessity  is  now  removed  by  the  abrogation  of  the  rule 
which  created  it,  and  the  legal  tenet  that  actions  must  speak  for  themselves, 
and  words  furnish  their  own  interpretation,  is  much  modified,  if  not  wholly 
abrogated,  by  the  recent  innovation  upon  the  common  law  by  which  parties 
are  allowed  to  testify  in  their  own  behalf.  Before  that  time,  there  was  no 
way  of  ascertaining  the  motives  and  intentions  of  parties  except  by  in- 
ference  from  their  acts  and  sayings,  and  all  experience  shows  that  they  may 
frequently,  it  not  at  all  times,  prove  very  imperfect  guides.  The  object  of 
the  recent  changes,  as  we  conceive,  was,  not  merely  to  enable  parties  to  dis- 
close facts  wholly  within  their  own  knowledge,  but  to  do,  in  addition,  what 
theretofore  had  been  impossible,  —  explain  their  acts  and  the  motives  with 
which  they  were  performed,  and  to  explain,  if  need  be,  what  they  meant  or 
intended  to  be  understood  as  meaning  by  what  they  may  have  said  in  regard 
to  any  material  fact.  It  is  presumed  that  there  are  but  few  members  of  the 
legal  profession  who  have  not,  at  one  time  or  another,  felt  the  harshness,  if 
not  the  injustice,  of  the  rule  which  excluded  parties  from  the  witness-stand, 
and  closed  the  door  to  explanations  which  otherwise  could  have  been  made, 
and  would  have  given  a  very  dififerent  color  to  the  transaction.  Actions  and 
words  are  liable  to  misconstruction,  as  all  human  experience  proves.  Ac- 
tions apparently  suspicious  become  innocent,  when  the  motive  with  which 
they  were  performed  is  understood.  Words  are  of  a  very  different  import 
when  spoken  in  earnest  and  when  spoken  in  jest,  when  imperfectly  under- 
stood and  when  fully  explained.  If,  under  the  new  rule,  parties  are  to  be 
kept  in  harness,  and  not  allowed  to  explain  their  actions  and  words,  when 
they  admit  of  explanation,  and  when  explanation  is  needed  in  order  to  ex- 
hibit the  whole  truth,  but  half  the  evil  which  was  felt  under  the  old  rule 
has  been  removed.  It  is  no  answer  to  say  that  this  enables  a  party  to  sub- 
stitute a  false  motive  for  the  true  one,  or  to  convert  words  spoken  in  one 
sense  into  another.  If  the  argument  proves  anything,  it  proves  too  much, 
and  shows  that  the  radical  change  which  has  been  made  is,  in  all  respects, 
founded  in  folly,  rather  than  wisdom.  For  the  truthfulness  of  parties  when 
upon  the  witness-stand  we  must  depend,  as  in  the  case  of  other  witnesses, 
upon  the  obligations  of  their  oath,  and  their  reputation  for  truth  and  vera- 
city. If  these  can  be  relied  upon  for  the  truth  of  statements  made  in  refer- 
ence to  acts  and  words  of  which  the  eye  and  ear  may  take  notice,  they  may, 
for  the  same  reason,  be  accepted  as  guaranties  for  the  truth  of  statements 
made  in  respect  to  motives  and  intents  of  which  the  mind  or  inner  man  alone 
can  take  cognizance.  Nor  is  there,  in  our  judgment,  any  well-grounded  rea- 
son for  apprehending  that  this  rule  will  obstruct,  rather  than  advance,  the 
ends  of  justice.  There  is  no  more  danger  of  imposing  upon  the  jury  false- 
hood or  pretense,  in  respect  to  motives  and  intents,  than  there  is  of  doing 
the  like  in  respect  to  visible  or  external  circumstances.  The  jury  can  as 
readily  distinguish  between  the  false  and  true  in  respect  to  the  former  as  the 
latter.  If  the  motive  or  intent  assigned  is  inconsistent  with  the  external 
circumstances,  it  must  be  discarded  as  false.  If,  on  the  contrary,  they  are 
consistent,  there  is  no  reason  why  they  may  not  be  true.  As  to  the  policy 
of  the  change  which  has  been  made,  it  may  be  too  soon  to  speak.  That  in  a 
search  for  truth,  whether  in  the  course  of  judicial  proceedings  or  in  the 
prosecution  of  any  other  science,  no  source  of  information  should  be  closed, 
cannot  be  denied,  on  the  score  of  theory  at  least.     But  what  will  be  the 
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practical  workings  of  a  given  rule,  whether  it  will  embarrass  or  advance  the 
ends  intended  to  be  subserved,  can  be  tested  only  by  experience.  The  law, 
like  every  other  science,  is  progressive,  and  it  is  not  to  be  presumed  that  its 
administration  has  yet  reached  its  highest  perfection.  In  civil  cases,  the 
testimony  of  parties  in  interest  has  always  been  resorted  to,  more  or  less,  ia 

one  form  or  another There  is  no  reason  why  the  rules  of  evidence  in 

criminal  cases  should  difiFer  from  those  in  civil  cases.  On  the  contrary,  what 
works  well  in  the  latter  cases  ought,  for  the  same  reason,  to  work  ■well  in  the 
former.  The  late  change  is  but  an  extension  of  a  principle  which  has  been 
found  to  work  well,  so  far  as  previously  applied.  Let  it  have  a  fair  trial  ia 
the  new  field.  If  it  works  well,  a  further  step  in  the  right  direction  will 
have  been  taken;  and  if  not,  the  step  can  be  readily  retraced." 

The  rule  above  considered  has  been  applied  to  various  classes  of  cases,  and 
under  numerous  different  circumstances;  as,  for  instance,  in  actions  for  mali- 
cious prosecution  it  is  competent  to  ask  the  defendant,  he  being  a  witness  in 
his  own  behalf,  if  at  the  time  he  instituted  the  prosecution  complained  of 
he  believed  that  the  claim  upon  which  the  same  was  founded  was  a  valid  and 
legal  claim  against  the  person  prosecuted:  Oarrett  v.  MannJieimer,  24  Minn. 
193;  and  he  may  also  be  allowed  to  testify  that  he  acted  in  good  faith,  and 
had  no  malice  or  ill-feeling  against  the  plaintiff:  Vansickle  v.  Brown,  68  Mo. 
627;  and  he  may  further  testify  as  to  his  motive  in  instituting  the  prosecution 
complained  of:  Heap  v.  Parrish,  104  Ind.  36;  or  in  such  action  the  defendant 
may  testify  that  when  he  made  complaint  against  the  plaintiflF  for  perjury  he 
believed  him  to  be  guilty  of  the  charge  made  against  him:  McKown  v.  Hunter, 
30  N.  Y.  625. 

On  the  issue  of  fact  as  to  whether  or  not  an  assignment,  transfer,  or  sale 
of  property  was  made  to  hinder,  delay,  or  defraud  creditors,  it  is  competent, 
when  the  assignor  or  seller  is  a  witness,  to  inquire  of  him  whether  or  not,  in 
making  the  sale,  assignment,  or  transfer,  he  intended  to  delay  or  defraud  his 
creditors:  Seymour  v.  Wilson,  14  N.  Y.  567;  Germania  Fire  Ins.  Co.  v.  Stone, 
21  Fla.  555;  Sedgioick  v.  Tucker,  90  Ind.  271;  Snow  v.  Paine,  114  Mass.  520; 
Manufacturers'  etc.  Bank  v.  Koch,  105  N.  Y.  630;  Miner  v.  Phillips,  4'2  111. 
123;  Shockey  v.  Mills,  71  Ind.  288;  36  Am.  Rep.  196.  The  rule  is  thus 
laid  down  in  Watkins  v.  Wallace,  19  Mich.  56,  75:  "It  is  alleged  as  error 
that  the  court  allowed  the  assignor  to  answer  what  his  intentions  were 
in  making  the  assignment.  The  main  inquiry  iij  the  case  was  concern- 
ing this  intention.  Intention  is  generally  proved  by  circumstances,  because 
usually  there  i3  no  other  mode  of  proof.  But  when  the  only  person  who 
knows  the  fact  is  accessible  as  a  witness,  his  answer  must  necessarily  be 
more  direct  evidence  than  any  other;  and  if  there  is  any  reason  to  suspect 
his  candor,  the  jury  can  make  all  the  allowances  called  for  by  his  position 
and  demeanor.     The  evidence  was  admissible." 

When  the  good  faith  of  a  purchase  is  sought  to  be  impeached  as  against 
creditors,  the  purchaser  may  be  examined  as  to  the  intention  with  which  it 
was  made:  Bedell  v.  Chase,  34  N.  Y.  386. 

A  party  charged  with  having  obtained  a  contract  by  means  of  misrepre- 
sentations may  testify  that  he  acted  in  good  faith  in  making  them:  Phelps  v. 
Oeorge'a  Creek  etc.  Co.,  CO  Md.  536.  Again,  where  a  mortgage  is  assailed  on 
the  ground  that  it  was  made  to  hinder,  delay,  and  defraud  the  creditors  of 
the  mortgagor,  the  mortgagee  may  testify  as  to  the  motive  which  induced  him 
to  take  the  mortgage:  Wheelden  v.  Wilson,  44  Me.  11.  In  a  case  where  a  note 
was  attacked  for  usury,  the  court  said:  "We  have  seen  that  the  whole  case 
was  resolved  into  a  question  of  fact  for  the  jury;  viz.,  What  was  the  in  ten- 
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tion  of  the  plaintiff  in  reserving  this  sum  of  $2r.50  ?  Not,  it  mnst  be  observed, 
whether  she  intended  to  take  usury;  for  the  law  defines  what  usury  is,  and 
whether  it  be  taken  intentionally  or  ignorantly  is  immaterial.  But  whether 
it  was  intended  as  compensation  for  tlie  loan,  or  as  compensation  for  trouble 
and  expenje  incurred  in  collecting  the  money  to  be  loaned,  was  precisely  the 
question  of  fact  for  the  jury;  and  the  law  is  now  well  settled,  under  the  rule 
admitting  parties  to  testify  in  their  own  behalf,  that  where  the  character  of 
the  transaction  depends  upon  the  intent  of  the  party,  it  is  competent,  when 
that  party  is  a  witness,  to  inquire  of  him  what  his  intention  was":  Thurston  v. 
Cornell,  38  N.  Y.  281-287. 

On  the  question  as  to  whether  or  not  a  deed  was  signed  by  a  grantor  with 
knowledge  of  its  contents,  his  testimony  that  he  never  intended  to  convey 
his  land  to  the  grantee  named  in  the  deed  is  admissible.  So  a  party  to  a 
deed  may  testify  that  he  executed  it  in  good  faith,  when  its  validity  is  in 
issue:  Thacher  v.  Pldnney,  7  Allen,  146;  Perry  v.  Porter,  121  Mass.  522. 

On  an  issue  as  to  whether  or  not  land  has  been  dedicated  to  a  public  use, 
the  intention  to  dedicate  or  not  to  dedicate,  on  the  part  of  the  owner  of 
the  land,  is  a  prime  element  in  determining  whether  there  has  been  a  dedica- 
tion in  fact,  and  such  owner  may  testify  as  to  what  his  intention  really  was: 
Bidinger  v.  Bishop,  76  Ind.  244. 

Where  the  validity  of  a  chattel  mortgage  is  assailed  on  the  ground  of  frauds 
the  mortgagee  may  testify  th>t  he  did  not  know  that  it  was  made  by  the 
mortgagor  with  intent  to  defraud  his  creditors,  and  that  he  himself  had  no 
such  motive  in  taking  it:  Frost  v.  Rosecrans,  66  Iowa,  405.  One  may  testify 
to  his  intent  in  making  a  certain  payment:  Stearns  v.  Oosselin,  58  Vt.  194. 

On  the  trial  of  an  action  against  the  superintendent  of  the  poor,  to  recover 
for  the  maintenance  of  a  pauper  alleged  to  have  been  improperly  removed 
from  the  county,  with  intent  that  he  should  become  chargeable  to  another 
county,  the  superintendent  may  testify  as  to  the  intent  with  which  he  re- 
moved such  pauper:  Superintendent  etc  v.  Superintendent  etc.,  44  N.  Y.  22. 
Whenever  the  question  of  intent  is  material  in  determining  the  question  of 
domicile  or  residence,  as  for  voting  or  other  purposes,  the  party  in  interest 
may  testify  as  to  the  intent  with  which  he  removed  from  one  place  to  another: 
Lombard  v.  Oliver,  7  Allen,  155;  Fiak  v.  Inhabitania  of  Cheater,  8  Gray,  506; 
Kennedy  v.  Ryall,  67  N.  Y.  379. 

An  exception  to  the  rule  above  considered  is  found  in  the  fact  that  a  party 
to  a  written  contract  cannot  testify  to  thoughts  and  purposes,  intent  or 
motives,  on  his  part,  undisclosed  at  the  time  of  making  the  contraci.,  for  the 
purpose  of  affecting  its  legal  import:  Cake  v.  Poltsville  Bank,  116  Pa.  St.  264; 
Spencer  v.  CoU,  89  Pa.  St.  314;  Browne  v.  Hickie,  68  Iowa,  330;  Dillon  v.  An- 
deraon,  43  N.  Y.  231;  Quimby  v.  Moirill,  47  Me.  470;  Thomaa  v.  Loose,  114 
Pa.  St.  35.  "  When  a  party  is  charged  with  the  commission  of  an  act  with 
a  particular  intent,  he  may  testify  what  that  intention  was;  but  he  cannot 
testify  to  the  undisclosed  purpose  of  his  mind,  or  declare  a  mental  reserva- 
tion, to  nullify  the  express  words  of  his  contract":  Cake  v.  Pottsville  Bank, 
116  Pa.  St.  270.  The  court,  in  applying  the  exception  mentioned  in  Dillon 
v.  Anderson,  43  N.  Y.  231,  said,  in  relation  to  the  application  and  restric- 
tions upon  the  main  rule,  that  "  there  are  authorities  that  a  witness  may  be 
asked  his  motive  or  intent  in  doing  an  act.  We  think  that  they  hold  no 
more  than  this:  that  where  the  doing  of  the  act  is  not  disputed,  but  is 
affirmed,  and  whether  the  act  shall  be  held  valid  or  invalid  hangs  upon  the 
intent  with  which  it  is  done,  which  intent,  from  its  nature,  would  be  formed 
and  held  without  avowal,  there  he  upon  whom  the  intent  is  charged  may 
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testify  whether  he  secretly  held  such  intent  when  he  did  the  act;  ....  but 
that  an  act  should  be  held  to  have  or  not  to  have  effect,  and  one  party  to  it 
to  be  bound  or  not  as  the  other  party  to  it  should,  by  his  undisclosed  purpose, 
have  determined,  is  warranted  by  no  sound  principle." 

In  the  trial  of  criminal  cases  it  is  a  general  rule  that  where  the  intent  is 
an  essential  element  to  constitute  the  crime  for  which  the  prisoner  is  on  trial, 
he  has  the  right  to  testify  as  to  his  intent  in  doing  any  act  which  is  claimed 
to  prove  criminal  intent:  Kerrains  v.  People,  60  N.  Y.  221;  19  Am.  Rep.  158; 
People  V.  Farrell,  31  Cal.  676;  Moss  v.  State,  116  Ind.  495.  In  the  last  case 
the  court  said:  "  Before  defendants  in  criminal  cases  were  permitted  to 
testify  in  their  own  behalf,  there  was  no  means  of  ascertaining  the  intent 
with  which  they  did  any  particular  act,  except  as  it  could  be  inferred  from 
the  facts  and  circumstances  attending  it.  The  intent,  however,  was  always 
a  fact  necessary  to  be  established,  where  it  constituted  an  essential  element 
in  the  crime  charged.  Now  that  defendants  are  permitted  to  testify  in  their 
own  behalf,  there  can  be  no  valid  reason  assigned  why  they  should  not  be 
allowed  to  testify  to  the  intent  with  which  any  act  was  done,  where  such  in- 
tent is  a  fact  necessary  to  be  ascertained. "  The  rule  has  been  applied  on  the 
trial  of  an  indictment  for  assault  and  battery  with  intent  to  commit  a  felony, 
where  the  defendant  was  allowed  to  testify  as  to  what  was  his  intention  in 
committing  the  assault:  Greer  v.  State,  53  Ind.  420. 

In  the  trial  of  an  indictment  for  larceny,  the  defendant  may  testify  as  to 
what  his  intention  was  at  the  time  that  the  goods  came  into  his  possession,  in 
regard  to  converting  them  to  his  own  use:  White  v.  State,  53  Ind.  595,  in  which 
the  court  said:  "In  a  criminal  case,  the  intent  is  a  fact  known  to  and  pecu- 
liarly within  the  knowledge  of  the  defendant,  and  we  see  no  well-founded 
reason  why  he  may  not  testify  concerning  it,  as  he  might  to  any  other  fact  of 
which  he  has  knowledge.  Because  the  intent  is  a  fact  which  cannot,  in  the 
nature  of  things,  be  positively  known  to  others,  and  is  hence  a  matter 
about  which  other  witnesses  cannot  directly  testify,  does  not,  in  our  opinion, 
affect  the  rule  above  laid  down  as  to  the  competency  of  the  defendant  in  that 
respect." 

In  trespass  quare  clausum,  where  the  malice  of  the  defendant  may  be  ground 
for  exemplary  damages,  he,  being  a  competent  witness,  may  testify  what  his 
motive  and  purpose  were  in  doing  the  acts  complained  of:  Norria  v.  MorriU, 
40  N.  H.  395. 

On  the  trial  of  a  charge  of  obtaining  goods  or  property  by  means  of  false 
pretenses,  with  intent  to  defraud,  the  defendant  may  testify  as  to  the  intent 
with  which  he  received  the  goods  or  property:  People  v.  Baker,  96  N.  Y.  340; 
Over  V.  Shiffling,  102  Ind.  191. 

On  a  trial  for  manslaughter,  ensuing  from  a  blow  which  defendant  seeks  to 
justify  as  self-defense,  his  testimony  that  he  only  intended  to  hit  the  shoul- 
der, and  not  the  head,  of  the  deceased,  is  competent  on  the  ground  of  justifi- 
cation, though  incompetent  as  to  his  implied  intent  to  kill  by  the  blow: 
Commonwealth  y.  Woodward,  102  Mass.  155.  "A  person  on  trial  for  assault 
with  intent  to  murder  is  competent  as  to  the  purpose  for  which  he  procured 
the  instrument  with  which  he  committed  the  assault. "  To  the  same  effect, 
Kerrains  v.  People,  60  N.  Y.  221;  19  Am.  Eep.  158;  Fenwick  v.  State,  63  Md. 
239. 

A  defendant  charged  with  murder  may  testify  whether,  at  the  time  he 
discharged  his  pistol  at  the  deceased,  he  did  or  did  not  believe  that  his  life 
was  iu  danger,  or  that  he  might  receive  great  bodily  harm,  to  show  the  con< 
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dition  of  hia  mind,  and  to  establish  justification:  State  v.  Harrington,  12 
Nev.  126. 

The  only  states  in  which  a  contrary  rule  to  that  enunciated  in  the  ma- 
jority  of  the  cases  mentioned  above  is  held  to  prevail,  so  far  as  we  have 
been  able  to  learn,  are  Alabama  and  Ohio.  In  the  former  state,  the  doc- 
trine is  well  settled  that  the  motive  or  intent  with  which  an  act  is  done  or 
refused  to  be  done  is  an  inferential  fact,  to  which  a  witness  cannot  testify 
for  want  of  the  requisite  knowledge;  and  the  principle  of  the  common  law 
is  extended  to  a  party  testifying  as  a  witness  for  himself,  because  such  evi- 
dence is  not  susceptible  of  contradiction:  Alabama  etc  Co.  v.  Reywild*^  19 
Ala.  497;  McGormick  v.  Joseph,  77  Ala.  236;  Whizenant  v.  State,  71  Ala.  o83; 
Burie  v.  State,  71  Ala.  377;  Wheless  v.  RliMiea,  70  Ala.  419.  The  rule  is 
there  applied  to  civil  and  criminal  cases  alike,  although  the  fact  is  recog- 
nized that  a  different  doctrine  prevails  in  nearly  all  of  the  remaining  states 
of  the  Union. 

8o  in  Ohio,  a  person  on  trial  for  assault  with  intent  to  murder  cannot 
testify  aa  to  the  intent  with  which  he  made  the  assault,  at  least  without 
showing  that  it  was  thereby  intended  to  disprove  the  felonious  intent 
charged:  Bolen  v.  State,  26  Ohio  St.  371.  And  a  witness  cannot  testify  as  to 
what  he  intended,  or  his  motive  in  asking  questions  of  another,  in  a  convert 
sation  which  he  is  narrating.  His  meaning  must  be  gathered  from  the  iou 
port  of  the  language,  without  the  aid  of  a  subsequent  explanation  of  his  own 
language:  Hayvoood  ▼.  Foster,  16  Ohio,  88. 

A  witness  can  never  testify  directly  to  the  motives  or  intentions  of  another 
party;  he  can  only  testify  to  acts  and  declarations  of  such  party,  showing  hia 
motive  or  intention:  Cihak  v.  Klekr,  117  BL  643;  Manv^factwrtri  etc  Bank  v. 
Koch,  105  N.  T  690. 
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Stewart  v.  Mulholland. 

[88  Kbntuckt,  88.J 

Wills,  Revocation  ot,  bt  Marriage.  —  A  will  made  by  a  single  woman 
three  days  before  her  marriage,  with  the  consent  of  her  intended  hus- 
band,  who,  by  antenuptial  contract  entered  into  on  the  day  of  the 
marriage,  relinquished  all  interest  in  her  estate,  and  agreed  that  she 
■h<^uld  hold  it  as  her  separate  property,  with  power  to  dispose  of  it  by 
will,  is  not  revoked  by  the  marriage,  as  the  will,  the  contract,  and  the 
marriage  were  so  nearly  and  directly  connected  as  to  make  the  whole 
but  one  transaction.  Section  9  of  chapter  13,  General  Statutes  of  Ken- 
tucky, providing  that  "  every  will  made  by  a  man  or  woman  shall  be 
revoked  by  his  or  her  marriage,  except  a  will  made  in  the  exercise  of  a 
power  of  appointment,  when  the  estate  thereby  appointed  would  not,  in 
default  of  such  appointment,  pass  to  his  or  her  heir,  personal  represent* 
ative,  or  next  of  kin, "  does  not  apply  in  such  a  case. 

Will  Once  Revoked  by  Marriage  or  Otherwise  can  only  be  revived  by 
a  valid  re-execution.  Mere  subsequent  recognition  will  not  revive  it^ 
though  it  may  be  an  olographic  wilL 

Brown,  Humphrey,  and  Davie,  for  the  appellants. 

James  S.  Pirtle  and  William  Lindsay,  for  the  appellees. 

Pbyor,  J.  Mrs.  Mary  Hall  Jacob,  being  about  to  inter- 
marry with  James  R.  Stewart,  was  desirous  of  entering  into 
an  antenuptial  contract,  by  which  she  could  secure  to  herself 
the  right  to  hold  and  use  her  property  as  her  separate  estate, 
and  to  make  such  disposition  of  it  as  she  saw  proper  by  last 
will  and  testament.  She  communicated  her  wishes  to  her 
intended  husband,  and,  obtaining  his  consent,  prepared  a  will 
in  her  own  handwriting,  by  which  she  devised  her  estate,  one 
half  of  it  to  her  future  husband,  Stewart,  and  the  remaining 
half  to  her  two  nieces,  excluding  from  the  general  devise  an 
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interest  in  a  dwelling-house  in  Elizabethtown,  that  she  devised 
to  her  nephew.  She  had  three  brothers  and  a  nephew  who 
were  not  made  the  beneficiaries  by  that  instrument,  and  who 
are  now  contesting  its  probate.  A  sister  of  Mrs.  Jacob  had 
died  many  years  before  the  date  of  the  will,  leaving  children, 
and  among  them  two  infant  daughters,  one  eight  days  old, 
and  the  other  two  years  of  age.  These  children  were  taken 
charge  of  by  Mrs.  Jacob,  and  raised  by  her  to  womanhood, 
and  are  made,  together  with  her  husband,  the  objects  of  her 
bounty  in  the  disposition  she  has  made  of  her  estate.  The  will 
is  dated  on  the  9th  of  January,  1876;  the  marriage  contract 
seems  to  have  been  written  on  the  11th  of  January,  two  days 
after  the  will  was  written,  and  signed  by  the  contracting  par- 
ties on  the  12th  of  January,  the  next  day,  and  the  same  day 
on  which  the  marriage  ceremony  was  performed. 

After  the  ceremony  was  over,  and  the  parties  made  man  and 
wife,  the  wife,  on  her  way  from  Elizabethtown  to  Louisville, 
on  the  same  day  she  was  married,  handed  the  paper,  inclosed 
by  an  envelope,  to  a  friend  of  hers,  telling  him  to  keep  it 
safely,  that  it  was  her  will.  This  was  in  the  presence  of  her 
husband.  This  friend,  the  husband  of  her  deceased  sister, 
took  charge  of  the  paper,  and  placed  it  in  the  vaults  of  a  bank, 
where  he  kept  it  for  three  or  four  years,  and  Mrs.  Stewart, 
having  removed  to  Wisconsin,  it  being  her  husband's  home, 
wrote,  after  the  lapse  of  three  or  four  years,  to  her  friend  to 
send  her  the  will.  This  he  did.  The  will  was  received  by 
her,  and  kept  in  a  tin  box  in  her  custody  and  that  of  her  hus- 
band, until  offered  for  probate.  The  paper  is  identified  by 
Samuels,  the  friend  with  whom  it  was  left,  as  the  same  paper 
he  had  the  custody  of,  he  having  read  it,  and  is  identified  as 
the  same  paper  received  by  Mrs.  Stewart  from  Samuels,  and 
the  same  taken  from  the  tin  box  after  her  death;  that  she 
spoke  of  her  will  often  while  living  in  Wisconsin  is  abun- 
dantly established,  and  that  the  papec  offered  for  probate  is  the 
paper  alluded  to  by  her  is  settled  beyond  controversy.  The 
preparation  and  the  execution  of  this  paper  by  Mrs.  Stewart 
on  the  eve  of  her  marriage  is  not  in  fact  controverted,  or  if 
denied,  is  a  fact  well  established. 

The  propcunders  of  the  paper  as  the  last  will  of  Mrs.  Stew- 
art are  met  with  the  objection  by  her  three  brothers,  who  are 
the  contestants,  that  the  marriage  of  their  sister  with  Stewart 
revoked  her  will,  by  reason  of  an  express  provision  of  our 
statute  in  regard  to  wills,  and  the  court  below,  adopting  that 
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view  of  the  case,  denied  its  probate.  The  ninth  section  of 
chapter  113,  General  Statutes,  title  Wills,  provides:  "Every 
will  made  by  a  man  or  woman  shall  be  revoked  by  his  or  her 
marriage,  except  a  will  made  in  the  exercise  of  a  power  of 
appointment,  when  the  estate  thereby  appointed  would  not,  in 
default  of  such  appointment,  pass  to  his  or  her  heir,  personal 
representative,  or  next  of  kin."  Section  11  of  the  same  chap- 
ter also  provides  that  "  no  will  or  codicil,  or  any  part  thereof, 
which  shall  be  in  any  manner  revoked,  shall,  after  being 
revoked,  be  revived,  otherwise  than  by  re-execution  thereof, 
or  by  a  codicil  executed  in  the  same  manner  hereinbefore 
required,  and  then  only  to  the  extent  to  which  an  intention 
to  revive  the  same  is  shown  thereby." 

It  is  manifest,  under  these  two  sections  of  the  statute,  that 
a  will  once  revoked  can  only  be  revived  by  a  re-execution  of 
the  instrument  in  the  manner  pointed  out  by  the  statute.  It 
is  in  fact  the  making  of  another  will,  and  must  be  executed  in 
the  same  manner  in  which  the  original  will  was  required  to 
be  executed. 

The  will  offered  for  probate  is  all  in  the  handwriting  of  the 
testatrix,  who,  at  the  time  of  its  execution,  was  the  widow  of 
Jacob,  and  it  being  olographic,  it  is  contended  that  its  pres- 
ervation by  Mrs.  Stewart  for  so  many  years,  and  her  frequent 
recognition  of  the  paper  as  her  will,  so  often  made  during  a 
long  period  of  time,  amounts  not  only  to  a  republication  of  the 
paper  as  her  will,  but  such  an  execution  of  the  instrument  as 
makes  it  a  complete  will.  There  can  be  no  doubt,  from  the 
testimony  of  those  intimately  acquainted  with  the  testatrix, 
that  she  always,  from  the  date  of  the  execution  of  the  paper 
until  her  death,  regarded  it  as  her  last  will,  and  as  having 
given  her  property  to  those  whose  claim  upon  her  affections 
made  them  the  objects  of  her  bounty.  This  manifest  inten- 
tion, however  plain  on  the  part  of  Mrs.  Stewart,  will  not  be 
permitted  to  override  the  plain  letter  of  a  statute  that  was 
enacted  for  the  purpose  of  preventing  a  litigation  over  the 
question  of  intent,  and  admitting  to  probate  a  paper  already 
revoked,  that  has  no  stronger  proof  of  its  validity  than  the 
mere  intention  of  the  maker  to  impart  a  new  life  to  the  in- 
strument. 

The  statute  in  regard  to  wills,  and  particularly  the  two  sec- 
tions referred  to,  with  their  meaning  and  purpose  properly 
understood,  leaves  but  little  room  for  construction.  This  court, 
in  the  case  of  Porter  v.  Ford^  82  Ky.  191,  where  testatrix  exe- 
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ecuted  a  paper  in  her  own  handwriting,  purporting  to  be  her 
will,  while  she  was  a  married  woman,  and  after  she  became 
discovert  not  only  recognized  the  paper  as  her  will,  but  made 
indorsements  upon  it  to  that  effect,  held  that  as  she  was  then 
capable  of  making  a  will,  such  a  recognition  made  it  a  valid 
instrument,  and  being  all  in  her  own  handwriting,  there  was 
nothing  in  the  statutes  requiring  the  paper  to  be  rewritten  or 
resubscribed  by  her  after  her  disability  was  removed,  in  order 
to  make  it  a  testamentary  paper.  It  was  also  held  in  that 
case,  in  construing  the  section  of  the  statute  in  regard  to  rev- 
ocation, that  the  section  did  not  apply,  because  the  paper,  at 
no  time  during  the  coverture,  was  valid,  but  absolutely  void, 
and  its  recognition  after  the  death  of  her  husband  gave  to  the 
paper,  for  the  first  time,  legal  vitality.  That  case,  relied  on 
as  authority  in  this  case  in  support  of  the  will,  is  not  analo- 
gous, because  the  question  here  involved  is,  whether  this  will 
of  Mrs.  Jacob  had  ever  been  revoked;  for  if  revoked,  new  life 
could  never  be  imparted  to  it  by  mere  recognition  or  a  repub- 
lication, because  the  statute  requires  where  a  will  has  been 
once  revoked  there  must  be  a  re-execution;  and  the  will  of 
Mrs.  Jacob  cannot  well  be  held  to  be  the  will  of  Mrs.  Stewart, 
if  that  paper  was  revoked  by  the  marriage  with  Stewart.  By 
the  rule  of  the  common  law,  the  marriage  of  a  woman  re- 
voked a  will  previously  made  by  her,  because,  if  allowed  to 
stand,  it  would  aflect  the  marital  rights  of  the  husband,  and 
during  marriage  no  power  existed  by  reason  of  the  disability 
of  the  wife,  either  to  revoke,  alter,  or  make  another  will.  At 
common  law,  however,  when  the  wife  had  the  right  of  dispos- 
ing of  her  separate  estate  by  an  antenuptial  agreement,  her 
will  previously  made  was  not  revoked  by  her  subsequent 
marriage,  and  in  this  state  a  married  woman  may  dispose  of 
her  separate  estate  by  last  will  and  testament:  Gen.  Stats., 
c.  113,  sec.  4.  In  this  case  the  power  to  make  a  will  dur- 
ing the  marriage,  and  the  separate  estate  in  the  wife,  existed 
by  reason  of  the  antenuptial  contract  between  Mrs.  Jacob 
and  her  intended  husband,  executed  on  the  12th  of  January, 
1876,  the  day  on  which  the  marriage  ceremony  was  performed, 
and  two  days  after  the  date  of  the  will.  It  is  therefore  con- 
tended that  as  the  will  of  Mrs.  Stewart,  then  Jacob,  was 
executed  on  the  9th  of  January,  it  was  revoked  by  the  mar- 
riage, and  not  having  been  re-executed,  her  estate  descends 
to  her  heirs  at  law.  This  position  is  based  on  the  section  of 
the  statute  referred  to,  by  which  a  will  made  prior  to  the  mar- 
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riage  is  revoteJ,  unless  made  under  a  power  to  dispose  of 
property  that  would  not,  if  undisposed  of,  pass  to  the  heirs 
and  representatives  of  the  donee  of  the  power,  the  argument 
being  that  it  is  immaterial  how  the  power  to  make  such  a  will 
is  conferred,  whether  by  a  contract  between  the  wife  and  a 
stranger,  or  by  reason  of  an  antenuptial  contract;  if  the  prop- 
erty disposed  of  by  the  will  before  the  marriage  is  the  property 
of  the  wife,  the  subsequent  marriage  revokes  it;  that  the 
statute  is  imperative,  and  no  contract  by  which  a  will  is  made 
prior  to  the  marriage  can  affect  its  provisions,  although  the 
will  is  made  by  the  consent  of  the  husband,  and  under  a  con- 
tract that  fixes  definitely  the  marital  rights  of  husband  and 
wife.  It  must  be  conceded  that  the  wife,  at  no  time  from  the 
date  of  the  will  until  her  death,  was  disqualified  by  the  dis- 
ability of  coverture,  or  from  any  other  cause,  so  far  as  appears 
in  the  record,  from  making  a  valid  disposition  of  her  estate 
by  last  will  and  testament;  and  while  this  same  fact  exists  in 
regard  to  her  husband,  we  perceive  no  reason  why  the  parties* 
when  about  to  consummate  the  marriage,  may  not  agree  that 
the  wife  may,  by  will,  dispose  of  her  estate  as  she  sees  propar, 
or  that  a  will  already  made  may  retain  its  legal  virtue  after 
the  marriage,  and  particularly  in  a  case  like  this.  The  will 
was  executed  by  the  intended  wife,  in  pursuance  of  the  ante- 
nuptial contract.  It  was  made  and  published  by  the  con- 
sent of  the  husband,  he  having,  by  the  marriage  contract, 
relinquished  all  interest  in  her  estate.  It  was  executed  as  if 
the  contract  had  been  signed  and  the  marriage  ceremonj'  per- 
formed, and  was  so  directly  connected  with  those  two  events^ 
as  to  time,  place,  and  circum«tance,  as  tq  make  the  whole  but 
one  transaction.  The  intended  husband,  before  he  left  his 
home  in  the  Northwest  to  consummate  the  marriage,  had 
agreed  that  the  wife's  estate  should  be  secured  to  her.  On  the 
10th  of  January,  1876,  after  reaching  her  home  in  Kentucky, 
she  told  him  that  she  was  then  writing  her  will,  or  had  writ- 
ten it.  The  antenuptial  contract  is  dated  on  the  1 1th,  but 
executed  by  both  the  parties  on  the  12th,  the  day  on  which 
the  ceremony  of  marriage  took  place.  After  the  marriage, 
and  on  the  same  day  she  was  leaving  her  home,  the  wife,  in 
the  presence  of  her  husband,  confided  her  will  to  the  custody 
of  her  friend  in  Kentucky,  in  pursuance  of  the  contract,  and, 
we  must  presume,  with  a  full  knowledge  of  the  statute  on  the 
subject  of  the  revocation  of  wills;  and  from  the  date  of  the 
marriage  until  the  death  of  the  wife  the  paper  in  questioa 
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was  recognized  by  both  as  the  will  of  the  wife,  although  the 
husband  was  not  aware  of  its  contents. 

Giving  to  the  statute  in  question  a  reasonable  construction, 
is  there  any  rule  of  law  that  would  require  a  court  to  sever 
the  dates  of  the  two  writings  and  the  date  of  the  marriage, 
with  a  view  of  determining  that  the  will  of  the  wife  was  re- 
voked by  the  marriage,  and  the  testamentary  disposition  made 
by  the  wife  under  such  circumstances  disregarded?  The  will 
was  in  execution  of  the  marriage  contract.  That  contract  was 
signed  on  the  day  the  marriage  took  place;  it  was  delivered, 
although  dated  on  the  9th,  to  the  friend  of  the  wife  on  that 
day  for  safe-keeping,  and  must  be  regarded  as  a  part  of  the 
entire  transaction. 

The  reason  for  the  enactment  of  this  statute  was  to  prevent 
fraud  upon  the  husband  or  wife  by  reason  of  a  will  executed 
by  the  one  or  the  other  prior  to  the  marriage,  and  the  dis- 
turbance or  change  that  would  necessarily  arise  from  such  an 
act  on  the  marital  relation,  in  so  far  as  it  afiFected  the  right  of 
property,  and  in  case  of  an  unmarried  woman,  for  the  addi- 
tional reason  that  after  the  marriage  the  wife  would  be  inca- 
pable of  making,  revoking,  or  altering  her  will.  In  this  case, 
the  marriage  never  deprived  Mrs.  Stewart  of  the  power  to  re- 
voke the  will  made,  or  the  power  to  make  a  new  will.  This 
right  she  could  have  exercised  at  any  time,  and  when  the 
husband  surrenders  at  the  same  time  his  marital  rights,  even 
if  these  transactions  cannot  be  said  to  have  taken  place  on 
the  day  of  the  marriage,  who  has  the  right  to  complain  but 
the  husband?  His  marital  rights  are  preserved  or  relinquished 
at  his  own  instance  and  by  the  agreement,  and  the  statute 
cannot  apply,  because  the  very  reason  for  its  enactment  has 
been  removed.  It  is  not  a  question  here  whether  the  will  was 
properly  executed,  for  its  validity  prior  to  the  marriage  cere- 
mony is  not  controverted;  nor  does  the  question  arise  as  to 
whether  or  not  an  olographic  will,  once  revoked,  can  be  re- 
vived by  a  republication,  when  the  statute  requires  a  re-exe- 
cution; but  the  question  is,  Was  the  will  of  Mrs.  Jacob  revoked 
by  her  marriage  with  Stewart?  It  is  conceded  that  by  a  con- 
tract the  property  rights  of  either  could  be  regulated  and 
fixed;  but  when  a  will  is  made  in  pursuance  of  that  contract, 
and  in  this  instance,  where  it  is  directly  connected  with  the 
act  of  marriage,  we  are  asked  to  say  that  the  marriage  re- 
voked the  will,  because  dated  two  days  prior  to  the  antenup- 
tial contract  and  the  marriage  ceremony.     The  marital  rights 
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having  been  settled  by  their  agreement,  and  no  one  else  being 
interested,  directly  or  indirectly,  but  the  husband,  why  should 
the  will  of  the  wife  be  revoked?  It  could  have  no  eflfect  on 
after-born  children,  because,  by  section  24  of  chapter  113, 
they,  and  not  the  devisee,  take  the  estate,  unless  the  child 
should  die  under  age,  and  unmarried  and  without  issue.  Was 
the  statute  intended  to  apply  to  any  such  case  as  this?  It  is 
argued  that  the  exceptions  made  by  its  provisions  excluded 
the  idea  of  any  other  exception.  Should  such  a  construction 
be  given  its  provisions?  If  there  had  been  no  exception,  then 
the  language  of  the  statute  might  have  been  held  to  embrace 
every  will  made  by  a  married  woman,  whether  under  the  ex- 
ercise of  a  power  or  not;  and  to  remedy  this,  the  statute  was 
enacted,  making  an  exception  where  the  marital  rights  could 
not  be  afifected  by  the  execution  of  the  power.  It  was  to  pro- 
tect the  marital  rights  of  parties  that  the  statute  was  en- 
acted, and  it  was  never  designed  to  prevent  parties,  by  written 
contract,  from  fixing  their  marital  rights,  and  to  give  to  one 
or  both,  by  an  antenuptial  contract  between  the  two,  the 
power  to  dispose  of  their  estate  by  will.  It  is  idle  to  say 
that  by  a  deed  evidencing  a  marriage  contract  the  parties 
about  to  consummate  it  can  before  marriage  fix  and  deter- 
mine their  right  to  property  by  reason  of  the  marital  relation 
that  is  binding  on  both,  and  cannot  under  the  same  contract 
agree  that  the  one  or  the  other  shall  dispose  of  their  property 
by  a  will  already  executed  if  made  as  the  statute  requires. 
The  will  made  by  the  wife  in  this  case  was  as  much  a  part  of 
the  marriage  contract  as  if  it  had  been  inserted  in  it.  In  the 
case  of  Phaup  v.  Wooldridge,  14  Gratt.  332,  relied  on  by  counsel 
for  the  appellee,  the  testator  made  his  will,  that  was  properly 
signed  and  attested,  in  the  year  1852.  Some  two  years  there- 
after he  intermarried  with  Mrs.  Bass,  and  by  an  antenuptial 
contract  she  surrendered  all  interest  in  his  estate.  The  ques- 
tion in  that  case,  under  a  statute  similar  to  ours,  was,  whether 
the  marriage  to  Mrs.  Bass  revoked  the  will  of  Phaup.  The 
wife  was  not  a  party  to  the  litigation,  but  the  will  was  assailed 
by  the  heirs.  The  court  held  that  the  marriage  did  re. 
voke  the  will,  and  that  the  recognition  by  the  testator,  in  the 
presence  of  one  of  the  witnesses,  of  the  instrument  as  his  will, 
was  not  a  re-execution;  the  court  further  holding  that  mar- 
riage alone,  save  in  the  exception  made,  was  an  absolute  revo- 
cation, and  that  the  marriage  settlement  in  no  wise  affected 
the  construction  to  be  given  the  statute.     While  the  construe- 
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tion  in  that  case  sustains  the  views  of  counsel  and  the  judg- 
ment below,  the  facts  are  not  at  all  analogous  to  the  case 
being  considered.  There  the  will  of  Phaup  was  made  long 
before  his  marriage,  and  when  he  was  about  to  marry  Mrs* 
Bass,  two  years  after,  an  agreement  was  entered  into  by  which 
the  wife  was  empowered  to  devise  her  estate,  and  in  consider- 
ation of  that  fact  relinquished  all  interest  in  his  estate.  She 
made  no  will,  nor  was  she  asserting  any  claim  to  his  propertyi 
nor  did  they  contract  with  reference  to  the  will  already  made 
by  the  future  husband.  It  was  a  naked  proposition  submitted 
to  the  court  as  to  whether  or  not  the  marriage  revoked  the 
will.  If  Mrs.  Bass,  in  that  case,  in  pursuance  of  the  power 
given  her  to  make  a  will  by  the  marriage  contract,  had,  in  the 
exercise  of  the  power,  and  on  the  eve  of  the  marriage,  executed 
her  will,  we  are  inclined  to  doubt  that  the  court  would  have 
permitted  the  husband  to  have  asserted  his  marital  rights,  and 
held  the  will  void  because  dated  two  days  before  the  marriage, 
when  made  in  pursuance  of  the  antenuptial  agreement;  still, 
the  reasoning  of  the  court  in  that  case,  and  the  construction 
given  the  statute,  would  lead  to  the  conclusion  that  the  will 
would  have  been  held  to  have  been  revoked. 

In  the  case  of  Osgood  v.  BlisSy  141  Mass.  474,  55  Am.  Rep- 
488,  the  parties  were  married  in  the  state  of  Indiana,  and  on 
the  eve  of  the  marriage  made  an  antenuptial  contract,  by 
which  it  was  agreed  that  the  marriage  should  not  revoke  a  will 
that  had  been  made  by  the  intended  wife.  The  husband  had 
never  seen  the  will,  and  knew  nothing  of  its  contents,  yet  he 
signed  the  agreement.  The  statute  of  Indiana  contained  no 
exceptions,  but  provided:  "After  the  making  of  a  will  by  an 
unmarried  woman,  if  she  shall  marry,  such  will  shall  be 
deemed  revoked  by  such  marriage."  The  wife  dying,  the 
husband  claimed  about  twelve  thousand  dollars  in  money  or 
choses  in  action,  that  she  had  disposed  of  by  her  will,  on  the 
ground  that  the  marriage  rendered  the  instrument  a  nullity. 
The  supreme  court  of  Massachusetts  held  that  the  marriage 
did  not  revoke  the  power  to  make  the  will.  It  is  true,  in  that 
case,  the  court  draws  the  distinction  between  the  execution  of 
a  power  and  the  execution  of  the  will,  and  bases  its  conclu- 
sion on  that  distinction.  They  proceed  to  say  that  the  reason 
given  for  holding  that  marriage  is  deemed  to  be  a  revocation 
of  a  woman's  will  is,  because  by  the  marriage  she  divests  her- 
self of  the  power  of  revoking  it,  and  destroys  the  power  to 
change  or  alter  it.     It  is  argued  that  such  reasoning  does  not 
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apply  to  an  appointment  by  will,  and  for  that  reason  it  was 
held  that  the  marriage  was  not  a  revocation.  The  argument 
is  well  founded,  and  based  on  the  common-law  rule,  and  the 
statute  but  follows  it;  and  as  such  reasoning  cannot  apply  to 
the  exercise  of  a  right  by  a  married  woman  to  make  a  will, 
when  she,  at  all  times  before  and  after  the  marriage,  had  the 
legal  capacity  to  make  a  will,  that  case  supports  directly  the 
principle  recognized  in  this  case.  Besides,  the  marital  rights 
of  both  husband  and  wife  are  fixed  by  the  very  contract  under 
which  the  disability  of  coverture,  in  so  far  as  it  stands  in  the 
way  of  the  execution  by  her  of  a  will,  is  entirely  removed. 

We  are  satisfied  that  a  proper  construction  of  the  statute 
should  not  confine  the  court  to  the  one  exception  of  the  exer- 
cise of  a  power  to  make  a  will  by  a  married  woman,  when 
disposing  of  the  property  of  another,  or  of  property  that  would 
not  pass  to  her  heirs,  but  that  the  contract  rights  of  husband 
and  wife,  determining  the  right  of  property  and  fixing  the 
stoiVfS  of  the  marital  relation  in  that  respect  before  the  mar- 
riage, although  it  may  recognize  the  existence  of  a  will  then 
made,  if  properly  executed,  should  be  regarded,  and  that 
such  cases  are  not  embraced  by  the  statute.  The  statute  of 
Wisconsin  provided,  in  reference  to  such  wills,  "  Excepting 
only  that  nothing  contained  in  this  section  shall  prevent  the 
revocation  implied  by  law  from  subsequent  changes  in  the 
condition  of  the  testator."  The  court  held  that  the  revoca- 
tion implied  by  law  evidently  means  such  as  would  be  im- 
plied at  common  law,  —  "the  marriage  of  a  woman  was  the 
revocation  of  her  will  previously  made."  Ann  Ward,  living 
in  Wisconsin,  made  a  will  during  her  second  marriage,  by 
which  she  gave  her  property  to  her  children  by  her  first 
husband.  She  had  no  issue  of  the  second  or  third  marriages. 
By  the  laws  of  that  state  a  married  woman  has  the  right  to 
dispose  of  her  estate  by  will.  Having  made  the  will  during 
her  second  marriage,  she  married  Ward,  her  third  husband, 
and  shortly  after  died.  Her  will  was  admitted  to  probate, 
the  supreme  court,  to  which  the  appeal  had  been  taken,  say- 
ing: "To  hold  that  marriage  of  itself  revoked  a  former  will 
of  the  wife,  under  the  circumstances  here  presented,  when  on 
the  next  day  after  the  marriage  she  had  the  power  to  reinstate 
the  same  writing  as  her  last  will  and  testament,  would  seem 
to  be  absurd":   Will  of  Ward,  70  Wis.  251;  5  Am.  St.  Rep.  174. 

In  view  of  our  statute,  it  seems  to  us  that  it  would  be  trifling 
with  the  rights  of  the  husband  and  the  devisees  of  Mrs.  Stew- 
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art  to  so  construe  its  provisions  as  t6  destroy  the  testamen- 
tary act  of  the  testatrix,  and  if  no  other  reason  exists  for 
denying  the  probate  of  this  paper,  it  should  be  admitted  to 
probate  as  the  last  will  of  Mrs.  Stewart,  formerly  Jacob. 

The  judgment  is  reversed,  and  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 

Wills,  Revocation  of,  by  Makriagk.  —  As  to  the  revocation  of-  a  will 
by  marriage  and  the  birth  of  a  child,  see  Young's  Appeal,  39  Pa.  St.  116;  80 
Am.  Dec  513,  and  note  516-519;  note  to  Harwell  v.  Lively,  76  Am.  Dec. 
656;  note  to  Ctravea  v.  Sheldon,  15  Am.  Dec.  659-661;  note  to  Pickens  y.  Da- 
vis, 45  Am.  Rep.  342.  In  Fellows  v.  Allen,  60  N.  H.  439,  49  Am.  Rep.  328, 
and  note  329-331,  the  rule  is  laid  down  as  to  when  a  woman's  antenuptial 
will  is  not  revoked  by  her  marriage.     And  also  in  In  re  Hunt,  81  Me.  275. 

Where  a  husband  before  marriage  covenants  with  his  intended  wife  that 
she  may  dispose  of  her  property  by  will,  a  will  made  by  her  to  that  effect 
during  coverture  is  valid,  even  though  the  property  is  not  held  for  her  by 
trustees:  Barnes  y.  Irwin,  2  Dall.  192;  1  Am.  Dea  278.  Compare  note  to 
Cutter  y.  Staler,  57  Am.  Dec.  340-349. 
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[88  Kentucky,  222.] 

EVIDEKCB,  AdMISSIBILITT  OT,  FOR  PORPOSB  OF  IMPEACHMENT  OH  TO  ES- 
TABLISH Neqliqenob.  —  In  an  action  against  a  railroad  company  to  re> 
cover  for  personal  injury  to  a  boy  fourteen  years  of  age,  not  a  trespasser, 
and  conclusively  shown  to  have  been  injured  because  of  a  defective  rail- 
road platform,  by  means  of  which  he  was  thrown  under  a  moving  train 
and  crushed,  evidence  on  the  part  of  the  defense  that  such  boy  was  in 
the  habit  of  jumping  on  moving  trains  at  that  place,  and  had  been  warned 
of  the  danger,  is  incompetent  to  contradict  his  testimony  as  to  the  man- 
ner in  which  he  received  the  injury,  or  to  show  that  it  was  caused  through 
his  negligence. 

Barnett,  Noble^  and  Barnett,  and  William  Lindsay,  for  the 
appellant. 

Baker,  Kinney,  and  Kinney,  O'Neal,  JacJcson,  and  PhelpSf 
and  James  W.  Head,  for  the  appellees. 

Pbyob,  J.  The  appellee  Berry,  a  boy  about  fourteen  years 
of  age,  at  the  instance  of  Mrs.  McGee,  with  whom  he  lived 
and  by  whom  he  was  controlled,  accompanied  a  lady  and  her 
child  to  the  depot  of  the  defendant,  to  aid  her  in  boarding  the 
train.  It  was  after  night,  and  dark,  when  the  train  approached. 
The  platform  from  which  passengers  get  on  and  oflF  the  train 
lies  between  the  two  tracks  of  the  railway,  and  is  about  four 
feet  wide,  with  the  edge  of  the  cars,  when  they  reach  the  plat- 
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form,  extending  over  it  some  four  or  five  inches.  After  the 
boy  had  reached  the  platform  and  the  lady  had  entered  the 
car,  the  boy,  on  leaving  the  platform,  stepped  with  one  foot 
into  a  hole  that  had  been  caused  by  the  rottening  of  the  plank, 
causing  the  appellee  to  fall,  with  one  leg  protruding,  under 
the  wheels  of  the  cars  as  they  moved  off,  crushing  his  ankle 
and  foot  in  such  a  manner  as  required  his  leg  to  be  ampu- 
tated. That  the  company  knew  of  the  defect  in  the  platform, 
or  by  the  exercise  of  ordinary  care  should  have  known  it. 
He  claimed  and  was  awarded  compensatory  damages  for  the 
injury  sustained.  The  case  went  to  the  superior  court,  and 
was  there  aflBrmed,  and  an  appeal  was  then  prayed  and 
granted  to  this  court. 

The  boy  testifies  as  to  the  fall  caused  by  the  defect  in  the 
platform,  and  the  injury  received.  The  hole  in  the  platform 
at  the  place  where  the  boy  says  he  was  injured  was  visible, 
and  caused  by  the  decay  of  the  timber;  blood  was  seen  near 
the  place  where  the  injury  occurred,  and  he  was  carried  from 
the  spot  by  those  who  heard  his  cries  of  distress  in  that  direc- 
tion. 

The  foot  or  ankle  was  crushed  as  the  train  moved  off.  That 
the  platform  was  much  out  of  repair,  and  had  been  for  a  long 
time,  is  sustained  by  the  weight  of  the  testimony,  and  the  in- 
jury to  this  boy  caused  by  this  defect  in  the  platform,  that 
should  have  been  observed  and  remedied  by  the  defendant's 
employees.  We  are  satisfied  from  the  testimony  that  the  in- 
jury resulted  from  the  causes  alleged  in  the  petition;  but  the 
appellant,  in  making  out  its  defense,  insisted  on  proving  by 
the  appellee  and  others  that  he  was  in  the  habit  of  jumping 
on  the  cars  when  they  stopped  at  the  station,  and  had  been 
warned  of  the  danger,  and  hence  the  jury  had  the  right  to  in- 
fer that  it  was  the  boy's  own  negligence  that  caused  the  injury, 
and  not  the  defect  in  the  platform.  If  the  habit  of  the  boy 
had  been  established,  as  the  appellant  offered  to  prove,  it 
would  not  have  authorized  the  jury  to  say  that  he  was  steal- 
ing a  ride  on  the  cars,  and  in  getting  off  caused  the  injury. 
It  is  shown  that  he  was  sent  to  the  depot  by  the  lady  with 
whom  he  lived;  that  he  accompanied  the  passenger  to  the 
train  at  her  instance,  and  had  the  right  to  be  on  the  platform 
at  the  place  where  he  was  injured.  That  he  was  at  this  par- 
ticular spot,  and  was  injured  by  reason  of  the  defective  and 
rotten  plank,  is  sworn  to  positively  by  the  boy,  and  his  state- 
ment corroborated  by  circumstances  that  are  convincing;  and 
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the  mere  fact  that  he  had  been  in  the  habit  of  exposing  him* 
6elf  to  danger  on  former  occasions,  or  had  theretofore  placed 
himself  in  positions  where  he  might  have  been  injured  in  the 
same  manner,  was  not  only  insuflBcient  to  contradict  the  tes- 
timony on  that  subject  offered  by  the  plaintiff,  but  was  in- 
competent for  any  purpose.  Neither  the  boy's  habits  or  his 
bad  character  constituted  a  defense  to  the  recovery.  The 
opinions  of  one  or  more  witnesses  for  the  appellant  were  per- 
mitted to  go  to  the  jury,  to  the  effect  that  the  boy  was  not  in- 
jured in  the  manner  stated  by  him,  and  an  instruction  given 
by  the  court,  to  the  effect  that  if  the  boy  was  stealing  a  ride 
on  the  train  of  appellant,  and  thereby  caused  the  injury,  the 
company  was  not  responsible.  Whether  there  was  proof  to 
authorize  such  an  instruction  it  is  not  necessary  to  determine, 
but  the  fact  that  he  had  previously  been  guilty  of  such  negli- 
gence threw  no  light  on  the  issue  made.  Such  misconduct 
on  the  part  of  the  appellee  did  not  prevent  him  from  recover- 
ing, if  injured  by  reason  of  this  defect  in  the  platform. 

In  Oahagan  v.  Boston  etc.  R.  R.  Co.,  1  Allen,  187,  79  Am. 
Dec.  724,  the  issue  presented  was  as  to  the  negligence  of  the 
company  in  the  use  of  the  highway  at  the  time  the  plaintiff's 
intestate  received  the  injury  for  which  the  recovery  was  asked. 
The  plaintiff  offered  to  prove  the  habit  of  the  company  at  other 
times  in  the  use  of  the  highway,  to  show  negligence,  and  the 
court  held  that  it  had  no  legitimate  bearing  on  the  issue,  and 
was  properly  excluded. 

There  was  evidence  for  both  the  appellee  and  the  appellant, 
showing  the  movements  of  the  boy  from  the  time  he  reached 
the  depot  until  he  was  injured,  and  from  that  evidence  the 
jury  returned  their  verdict.  "  As  a  general  rule,  therefore,  it 
is  inadmissible  when  the  issue  is  whether  A  did  a  particular 
thing,  to  put  in  evidence  the  fact  that  he  did  a  similar  thing 
at  some  other  time.  To  admit  evidence  of  such  collateral  acts 
would  be  to  oppress  the  party  implicated,  by  trying  him  on  a 
case  as  to  which  he  has  no  notice  to  prepare,  and  sometimes 
by  prejudicing  the  jury  against  him  by  publishing  offenses  of 
which,  even  if  guilty,  he  may  have  long  since  repented,  or 
may  have  long  since  been  condoned  ":  1  Wharton  on  Evi- 
dence, sec.  29. 

The  effect  of  such  testimony  as  was  excluded  in  this  case, 
if  permitted  to  go  to  the  jury,  would  have  been  to  prejudice 
the  jury,  or  at  least  lead  their  minds  to  the  conclusion  that  if 
a  bad  boy,  although  injured  by  the  neglect  of  the  company, 
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his  measure  of  compensatioii  should  be  lessened  by  reason  of 
his  reckless  or  mischievous  habits. 

We  perceive  no  objection  to  the  instructions;  in  fact,  they 
were  more  favorable  for  the  appellant  than  they  should  have 
been;  nor  does  the  alleged  misconduct  of  the  juror  or  counsel 
for  the  defendant  authorize  a  reversal. 

The  judgment  below  is  therefore  affirmed,  with  damages. 

Neoligbnci  —  EviBENOl. — Evidence  of  previous  accidents  of  a  limilar 
nature  are  not  admissible  in  an  action  against  a  railroad  company  for  negli* 
gence:  Southern  R.  R.  Co.  r.  Kendrick,  40  Miss.  374;  90  Am.  Dec.  332,  and 
note;  Bridger  r.  AaJieville  etc  R.  R.  Co.,  27  S.  C.  466;  13  Am.  St  Rep.  653; 
Hudson  r.  Chicago  etc.  R.  R.  Co.,  59  Iowa,  581;  44  Am.  Rep.  692,  and  note 
694-696;  Parker  v.  Portland  P.  Co.,  69  Me.  173;  31  Am.  Rep.  262;  Hodgee 
T.  Bearse,  129  111.  87. 

In  an  action  for  personal  injnries  sastained  by  reason  of  an  obstruction  in 
a  highway,  evidence  that  others  passed  safely  is  not  competent:  Branch  v. 
Libbey,  78  Me.  321;  57  Am.  Rep.  810,  and  note. 

Evidence  that  other  railroad  companies  maintained  bridges  similar  to  the 
one  by  which  plaintiff  was  injured  is  not  competent  in  an  action  by  an  em- 
ployee for  injuries  sustained  through  the  negligent  construction  of  a  railroad 
bridge:  Lowsville  etc  R'y  Co.  v.  Wright,  115  Ind.  378;  7  Am.  St.  Rep.  432. 
To  the  same  effect  is  Engel  v.  Smith,  82  Mich.  1. 
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[88  Eentdckt.  282.] 
Railkoads  —  Right  to  Eject  Drunken  and  Disorderly  Passenger.  — 
Where  the  conduct  of  an  intoxicated  passenger,  too  drunk  to  take  care 
of  himself,  is  so  violent  or  indecent  as  to  excite  alarm,  or  insult  other 
passengers,  or  if  he  interferes  with  the  management  of  the  train  by  pull- 
ing  the  bell-rope,  or  otherwise,  or  threatens,  with  an  opened  knife,  to 
take  the  life  or  do  bodily  harm  to  the  conductor,  or  attempts  to  deter  or 
intimidate  him  while  in  the  performance  of  his  duties,  he  has  the  right 
to  pat  him  off  the  train  at  night  and  between  stations,  nsing  no  more 
force  than  is  reasonably  necessary  for  the  purpose,  and  putting  him  off 
the  track  out  of  the  way  of  that  train.  The  company  is  not  then  liable 
if  snch  passenger  subsequently  goes  upon  the  track,  and  is  run  over  and 
killed  by  another  train  belonging  to  it. 

WiUiam  Lindsay  and  W.  J.  lAsle,  for  the  appellant. 

Harrison  and  Belden,  for  the  appellee. 

Lewis,  C.  J.  Appellee,  widow  of  E.  V.  Logan,  brought  this 
ection  to  recover  damages  for  destruction  of  his  life  by.  the 
alleged  willful  neglect  of  the  servants  of  appellant,  the  mate- 
rial facts  of  the  case  being  as  follows:  — 

The  deceased,  about  half-past  ten  o'clock  at  night,  June  19, 
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1883,  at  Lebanon,  got  on  a  passenger  train  bound  from  Louis- 
ville to  Knoxville,  Tennessee,  to  go  to  a  station  where  he  re- 
Bided,  fourteen  miles  distant.  He  was  at  the  time  intoxicated; 
stumbled  or  slipped  and  fell  on  the  depot  platform;  was 
helped  upon  the  car  platform;  and,  in  the  opinion  of  two  wit- 
nesses, too  drunk  to  take  care  of  himself,  though  he  was  also 
boisterous,  profane,  and  disposed  to  be  quarrelsome. 

Upon  being  requested  by  the  conductor,  soon  after  the  train 
started,  to  pay  his  fare,  he  asserted  he  had  paid  it,  which  was 
untrue,  and  in  reply  to  the  statement  of  the  conductor  he  had 
not,  he  said,  with  an  oath,  he  would  not;  that  there  were  not 
men  enough  on  the  train  to  put  him  off,  at  the  same  time 
pulling  out  his  knife,  and  did  not  pay  until  the  conductor  and 
brakeman  had  proceeded  with  him  to  the  car  platform  for  the 
purpose  of  putting  him  off.  After  receiving  his  fare,  the  con- 
ductor left  him  in  the  smoking-car,  where  his  seat  was,  and 
proceeded  to  the  ladies'  car  to  collect  fare  from  those  who  had 
boarded  the  train  at  Lebanon,  and  while  so  engaged  the  de- 
ceased, leaving  the  smoking-car,  went  behind  him,  having,  as 
some  of  the  witnesses  testify,  a  knife  opened  in  his  pocket, 
and  assuming  a  menacing  attitude,  applied  to  him,  in  a  loud 
tone  of  voice,  such  profane,  opprobrious,  and  threatening  lan- 
guage as  to  cause  general  excitement  among  the  passengers, 
one  lady  being  so  much  frightened  that  she  implored  the 
conductor  to  remove  him  from  the  car.  The  deceased  then 
returned  to  the  smoking-car,  and  upon  being  soon  after  ap- 
proached and  admonished  by  the  conductor  to  keep  his  seat 
and  be  quiet,  he  drew  his  knife,  and  threatened  to  kill  him; 
and  after  the  conductor  returned  to  the  ladies'  car,  the  de- 
ceased again  tried  to  enter  it,  but  being  unable  to  do  so  be- 
cause the  door  had  been  locked  to  keep  him  out,  he,  on  his 
way  back  to  the  smoking-car,  pulled  the  bell-rope  the  number 
of  times  required  to  stop  the  train,  and  it  was,  in  obedience  to 
his  signal,  stopped  by  the  engineer.  The  conductor  then 
went  into  the  smoking-car,  and  telling  the  deceased,  who, 
though  he  had  just  taken  his  seat,  pretended  to  be  asleep, 
that  he  would  not  permit  any  one  to  pull  the  bell-rope,  and 
paying  back  his  fare,  with  the  aid  of  the  brakeman  put  him 
off  the  train,  and  left  him.  The  place  where  it  was  done 
is  about  four  miles  from  Lebanon,  two  from  the  nearest 
station  south,  about  one  hundred  and  fifty  yards  from  a 
private  crossing  of  the  railroad  north,  and  two  hundred  from 
the  nearest  farm-house.     Early  the  next  morning  the  muti- 
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lated  body  of  the  deceased  was  found  about  twenty-five  yards 
north  of  the  private  crossing  mentioned,  and  his  hat,  a  sack 
and  bucket,  which  he  had  the  night  before,  were  near  the 
place  he  was  put  off  the  train,  his  hat  being  nearest  the  body. 
Three  trains  passed  the  place  where  his  body  was,  after  he  was 
expelled  from  the  passenger  train,  two  going  north,  one  of 
which  passed  within  about  one  hour  and  a  half,  the  other 
later  in  night,  and  the  third  going  south  about  daylight.  It 
is  plain  he  was  not  killed  by  being  struck  or  run  over  by  the 
passenger  train  from  which  he  was  ejected;  for  not  only  was 
his  body  found  near  two  hundred  )rard8  north  of  where  he 
was  left  by  it,  but  a  little  more  than  twenty-five  yards  north 
of  the  place  on  the  track  where  there  was  the  first  appearance 
of  blood,  showing  conclusively  the  train  by  which  he  was 
killed  was  going  north. 

Assuming,  as  the  evidence  seems  to  warrant,  that  he  was 
killed  by  one  of  the  north-bound  trains,  though  by  which  one 
of  the  two  does  not  appear,  the  first  inquiry  is,  whether  any 
legal  liability  has  been  fixed  upon  appellant  on  account  of 
negligence  of  those  in  charge  of  it;  and  as  there  is  no  evidence 
showing  at  what  time  in  the  night,  or  why,  he  went  upon  the 
track  in  front  of  a  passing  train,  if  he  did  so  voluntarily,  nor 
whether  he  was  in  such  position  at  the  time  of  being  struck 
as  to  make  it  the  duty  of  those  in  charge  to  stop  the  train,  or 
as  to  enable  them,  by  the  exercise  of  proper  diligence,  to  dis- 
cover him  in  time  to  prevent  a  collision,  or  at  all,  and  con- 
sequently none  whatever  of  any  negligence  or  fault  on  their 
part,  that  question  must  be  answered  in  the  negative. 

It  thus  results  that  whatever  cause  of  action  there  may  be 
in  favor  of  appellee  arises  entirely  from  the  conduct  of 
the  conductor  of  the  passenger  train,  and  the  liability  of 
appellant  therefor,  if  liable  at  all,  is  not  dependent  upon  nor 
increased  by  the  fact  that  the  train  by  which  he  was  sub- 
sequently killed  was  owned  and  operated  by  the  same  com- 
pany; for  if  the  act  of  the  conductor  was  not  itself  wrongful, 
it  could  not  be  made  "SO  by  referring  it  to  or  connecting  it 
with  the  independent  act  of  other  employees,  to  whom  no 
wrong  can  be  attributed. 

Counsel  argue,  in  effect,  that  when  an  intoxicated  person 
offers  to  go  upon  a  railroad  train  as  passenger,  the  alternative 
is  presented  to  the  company  either  to  refuse  permission,  or 
else,  having  received  him  and  accepted  his  fare,  to  answer  in 
damages  for  whatever  calamity  to  him  may  follow  his  sub- 
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eequent  expulsion,  though  justified  by  his  improper  conduct. 
Although  it  has  been  held  that  a  railroad  company  is  not 
bound  to  receive  and  carry  a  person  who  is  so  intoxicated  as 
to  be  oflfensive,  the  power  to  exclude  one  from  the  right  of 
traveling  on  a  train,  who  offers  to  pay  his  fare,  and,  though 
intoxicated,  has  not  been  guilty  of  any  conduct  as  passen- 
ger  forfeiting  the  right,  is  always  subject  to  be  called  in  ques- 
tion, and  the  company  cannot  therefore  be  fairly  held  to  a 
strict  exercise  of  it,  except  where  the  rights  of  others  are  in- 
volved. But  even  conceding  the  conductor  could  have  forcibly, 
and  without  incurring  any  legal  liability  to  him,  kept  the  de- 
ceased off  the  train  at  Lebanon,  and  committed  an  error  in 
failing  to  do  it,  we  do  not  see  how,  on  that  account,  the  right 
was  impaired,  or  the  duty  lessened,  to  put  him  off  at  any  place 
or  time  afterwards,  when  his  behavior  rendered  it  legal  and 
necessary.  And  if  the  deceased,  for  whose  drunken  state  the 
company  was  in  no  way  responsible,  acted  so  as  to  justify  and 
require  his  expulsion,  it  would  be  a  harsh  rule  to  make  the 
company  liable,  if  not  otherwise  so,  merely  because  the  con- 
ductor did  not  assume  the  risk  and  responsibility  of  deciding, 
even  if  aware  of  the  fact,  that  he  was  too  much  intoxicated  to  be 
allowed  to  go  upon  the  train  at  Lebanon.  Then,  regarding  the 
deceased  upon  the  train  by  his  own  volition,  which  the  con- 
ductor did  not  nor  was  bound  to  oppose,  the  main  question  is, 
whether  the  willful  neglect  of  appellant,  or  its  servants  in 
charge  of  it,  to  perform  any  duty  it  owed  to  him,  was  the 
proximate  cause  of  his  death. 

The  law  makes  it  the  duty  of  a  railroad  company  to  use  all 
reasonable  care  in  operating  trains  for  both  the  safety  and  pro- 
tection from  molestation  and  insult  of  passengers;  otherwise, 
orderly  and  infirm  persons  and  females,  who,  upon  the  faith 
of  such  protection,  frequently  travel  unattended,  would  have 
no  security  against  turbulent,  bad  men;  and  as  it  is  obvious 
a  train  must  be  run  with  skill  and  system  in  order  to  assure 
safety  and  comfort,  the  conduct  of  any  one  who  interferes  with 
the  management,  or  without  just  cause  attempts  to  do  bodily 
injury  to,  or  put  in  fear,  those  in  charge,  is  reprehensible  and 
unlawful.  But  a  railroad  company  is  not  required  to  keep  at 
hand  armed  police  to  arrest  and  confine  on  a  moving  train 
those  who  violate  its  necessary  rules  or  do  injury  to  other  pas- 
sengers, nor  can  the  employees  neglect  their  duties,  upon  the 
faithful  performance  of  which  the  safety  of  all  depends,  in 
order  to  do  so.     Consequently  the  only  effectual  remedy  for 
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or  security  against  disorderly  and  lawless  behavior  on  board 
a  passenger  train  is  the  immediate  and  summary  expulsion 
of  the  wrong-doer,  and  plenary  authority  of  the  conductor  to 
do  it  is  universally  recognized,  and  required  to  be  exercised 
whenever  necessary  for  the  safety  or  protection  of  either  pas- 
sengers or  employees. 

It  is  clear,  from  the  evidence  in  this  case,  the  conduct  of 
the  deceased  was  such  as  to  justify  his  expulsion;  for  he  not 
only,  with  a  hostile  purpose,  left  his  proper  place,  and  pur- 
sued the  conductor  into  the  ladies'  car,  where  he  disturbed, 
alarmed,  and  offended  the  passengers,  but,  baflSed  in  an  effort 
to  enter  it  a  second  time  with  the  same  intent,  he  wantonly 
and  slyly  pulled  the  bell-rope,  whereby  the  train  was  stopped 
between  stations.  Moreover,  his  behavior  to  the  conductor 
was  without  provocation,  and  such  as  to  afford  to  him  reason- 
able grounds  to  believe  he  was  in  danger  of  bodily  harm,  if 
not  of  losing  his  life.  In  fact,  the  gravamen  of  the  action,  as 
stated  in  the  petition,  is  not  based  upon  the  lack  of  legal 
cause  for  the  expulsion,  but  rather  upon  the  circumstances  of 
time,  place,  and  manner  it  was  done,  in  view  of  the  alleged 
physical  and  mental  condition  of  the  deceased.  Though  the 
time  was  at  night,  it  was  not  too  dark  to  see  the  railroad  track 
distinctly,  nor  was  the  weather  either  cold  or  inclement;  while 
it  would,  in  fairness,  seem  no  more  than  retributive  justice 
that  he  was  put  off  at  the  place  his  own  malicious  and  unlaw- 
ful act  caused  the  train  to  stop,  especially  as  the  locality  was 
not  unsafe. 

The  question  then  arises  whether,  notwithstanding  his  con- 
tinued presence  on  the  train  was  so  offensive  and  dangerous, 
both  to  the  conductor  and  other  passengers,  as  to  justify  and 
require  his  expulsion,  the  paramount  duty  was  imposed  upon 
the  company,  by  reason  of  the  mental  and  physical  condition 
of  the  deceased,  to  carry  him  to  the  next  station,  the  non- 
performance of  which  is,  in  legal  contemplation,  willful 
neglect. 

It  was  not  enough  for  the  jury  in  this  case  to  find  he  was 
too  intoxicated  to  take  care  of  himself;  but,  to  constitute  will- 
ful neglect,  even  if  the  company  was  under  obligation  to  look 
after  his  safety  after  he  had  forfeited  his  right  as  passenger, 
it  was  necessary  that  the  conductor  knew,  or  had  reasonable 
grounds  to  believe,  not  in  the  language  of  one  of  the  iostructions 
of  the  lower  court  that  to  put  him  off  the  train  "  would  neces- 
sarily expose  him  to  the  danger  of  death  from  being  run  over 
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by  passing  trains,"  but  that  such  would  be  the  natural  and 
probable  result  of  putting  him  off. 

If  his  actions  while  on  the  train,  by  which  alone  the  con- 
ductor could  or  was  required  to  judge,  be  taken  as  evidence 
of  what  his  actual  condition  was,  he  not  only  had  the  power 
of  locomotion,  as  shown  by  his  passing  with  entire  safety  to 
and  fro  between  the  cars  while  the  train  was  in  motion,  but 
knew  well  how  to  do  mischief  to  others,  and  was  at  the  same 
time  extremely  sensitive  of  injury  to  himself.  And  it  seems 
to  us,  in  the  light  of  the  undisputed  facts  of  the  case,  unrea- 
sonable to  charge  the  company  with  negligence  of  any  degree 
in  expelling  him  from  the  train  at  the  time  and  place  it  was 
done.  But  as  it  is  proper,  we  will  consider  the  relation  and 
mutual  obligations  existing  between  him  and  the  company, 
as  though  it  was  an  open  question  of  fact  whether  the  con- 
ductor knew,  or  had  reasonable  grounds  to  believe,  he  -was  too 
intoxicated  to  take  care  of  himself.  i 

It  is  well  settled  by  this  court,  and  the  certain  and  just  exo* 
oution  of  the  law  and  welfare  of  society  require  it  to  be  settled, 
that  voluntary  drunkenness  affords  no  excuse  for  the  commis- 
sion of  crime;  nor  is  it  a  valid  defense  to  an  action  for  a  civil 
injury.  For  in  every  situation  and  relation  an  intoxicated 
person,  like  others,  should  be  held  to  the  strict  observance  of 
the  just  and  salutary  rule  which  requires  each  one  to  so  use 
and  enjoy  his  own  as  not  to  injure  others.  It  thus  becomes 
lawful  for  a  landlord  to  expel  from  his  tavern  to  the  street  or 
highway,  at  any  time,  a  person  who,  whether  intoxicated  or 
not,  endangers  the  safety  or  molests  and  insults  his  guests; 
and  no  one  would  question  the  right  of  a  housekeeper  to  eject 
from  his  domicile  a  drunken  man  who  maltreats  or  offends,  by 
indecent  conduct  or  language,  his  wife  and  children,  provided 
no  more  force  be  used  for  the  purpose,  in  either  case,  than 
reasonably  necessary.  Such  being  a  rule  of  conduct  recog- 
nized as  just  and  necessary,  we  do  not  see  why  it  ought  not  to 
be  applied,  upon  the  same  conditions,  for  the  benefit  and  pro- 
tection of  passengers  on  a  railroad  train,  nor  why  they  should 
be  given  the  right  to  maintain  an  action  against  a  railroad 
company  for  suffering  them  to  be  molested,  put  in  fear,  and 
insulted  on  a  train  by  drunken  men,  while  denying  the  com- 
pany the  right,  except  at  its  peril,  to  resort  to  the  only  feasi- 
ble means  in  its  power  to  prevent  or  stop  the  wrong  being  done. 
Common  justice  would  seem  to  require  either  that  passengers 
be  left  without  redress  against  the  company  for  wrong  and  in- 
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iury  done  to  them  on  trains  by  disorderly  and  vicious  persons, 
or  else  that  no  liability  attach  or  negligence  be  imputed  to  the 
company  when  the  expulsion  of  the  latter  is  rendered  neces- 
sary for  the  safety  and  protection  of  the  former.  Thus  the 
issue  in  every  such  case  as  this  is  really  between  the  orderly, 
infirm,  and  females  on  the  one  side,  and  the  turbulent  and 
evil-disposed  on  the  other,  and  the  company  has  the  right  to 
terminate  the  relation  of  carrier  and  passenger  between  it  and 
the  latter  class  whenever  and  wherever  they  lawlessly  put  in 
fear,  disturb,  or  insult  the  former;  and  in  our  opinion,  if  the 
deceased  went  into  the  ladies'  car,  and  there,  by  his  violence 
and  indecent  behavior  or  language,  excited,  alarmed,  or  insulted 
the  other  passengers,  or  if  he  interfered  with  the  management 
of  the  train  by  pulling  the  bell-rope,  or  otherwise,  or  if  he 
threatened,  with  an  opened  knife,  to  take  the  life  or  do  bodily 
harm  to  the  conductor,  or  attempted  to  deter  or  intimidate  him 
while  in  the  performance  of  his  duties,  the  right  existed  to 
put  him  oflF  the  train  at  the  place  it  was  done,  and  all  required 
of  the  company  was  to  use  no  more  force  than  reasonably  ne- 
cessary for  the  purpose,  and  to  place  him  off  the  track,  out  of 
the  way  of  that  train;  for  although  there  might  be  a  case 
where  a  railroad  company  would  be  guilty  of  willful  neglect, 
in  the  meaning  of  the  statute,  by  ejecting,  without  imperative 
necessity,  a  passenger  so  drunk  as  to  be  helpless,  when  his 
death  would  naturally  and  probably  result  from  agencies  other 
than  his  own  act,  then  present  and  impending,  the  law  does 
not  exact  care  and  precaution  against  the  death  of  one,  from 
remote  causes  or  self-inflicted,  whose  conduct  has  afforded 
legal  grounds  for  his  expulsion. 

The  case  of  Louisvillef  C  &  L.  R.  R.  Co.  v.  Sullivan^  81  Ky. 
624,  50  Am.  Rep.  186,  is  unlike  this.  There  the  only  cause 
for  expulsion  was  the  failure,  by  reason  of  inability,  to  pay  the 
fare,  which  was  twenty  cents.  Here  the  deceased  was  able  to 
pay,  but  threatened  violence  because  he  was  urged  to  pay, 
and  compelled  the  conductor  to  resort  to  force  to  get  it.  There 
the  delinquent  was  not  turbulent  nor  offensive  to  either  pas- 
sengers or  employees.  Here  the  deceased  not  only  insulted 
and  alarmed  the  passengers,  but  menaced  the  conductor  and 
imperiled  the  safety  of  all  on  board  by  causing  the  train  to 
ptop.  In  that  case  Sullivan  was  inhumanely  put  off  in  a  deep 
snow,  the  weather  being  intensely  cold,  and  on  account  of  his 
helpless  condition,  which  the  conductor  knew  of,  was  unable 
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to  escape  the  injury  that  was  at  the  time  manifestly  inevita- 
ble. In  this  case  the  deceased  was  killed  by  his  own  act,  in 
going  upon  the  track  at  least  one  hour  and  a  half  after  he  was 
put  oflF  the  train,  which  the  conductor  had  no  reason  to  be- 
lieve, from  his  actual  condition,  as  it  appeared  to  him,  was 
probable. 

As  the  lower  court  refused  to  give  any  instruction  according 
with  the  views  here  expressed,  but,  instead,  gave  those  which 
are  either  abstract  or  erroneous  and  misleading,  the  judg- 
ment is  reversed,  and  cause  remanded  for  a  new  trial  con- 
sistent with  this  opinion. 

Carriebs  of  Passengers  —  Ejectiok  ot  Drunken  Passenger.  —  Pas- 
sengers may  be  expelled  from  vehicles  of  commoa  carriage  for  intoxication, 
offensive  conduct,  or  boisterous  demonstrations;  but  they  must  be  exposed  to 
as  little  peril  as  is  possible  under  the  circumstances:  Note  to  Cincinnati  etc 
&  R.  Co.  T.  Coop&r,  16  Am.  St  Rep.  339,  340. 
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Corporations  —  Liability  op  Directors  on  Note  Executed  by  Theic 
—  A  note  by  which  "the  directors  "  of  a  corporation  promise  to  pay  a 
certain  sum,  and  signed  by  them  without  ofScial  designation,  must  be 
regarded  as  the  undertaking  of  the  parties  whose  names  appear  to  it  as 
obligors,  and  not  that  of  the  corporation;  and  the  question  of  individual 
or  corporate  liability  must  be  raised  by  answer,  and  not  by  demurrer. 

CSokforations  —  Liability  on  Note  Signed  by  Directors.  —  A  note  by 
which  the  directors  of  a  corporation  promise  to  pay  a  certain  sum,  and 
■igned  by  them  without  official  designation,  is  ptima  facie  the  obligation 
of  the  signers  alone,  and  imports  no  undertaking  to  pay  on  the  part  of 
the  corporation.  In  order  to  make  it  liable  on  the  note,  it  is  necessary 
to  aver  and  prove  that  the  undertaking  was  for  the  use  and  benefit  of 
the  corporation,  and  that  by  mutual  mistake  the  not«  was  executed  and 
signed  by  the  obligors  as  individuals. 

/.  /.  Landrum,  for  the  appellant. 

/.  W.  Greene,  for  the  appellees. 

Holt,  J.  The  appellant,  R.  McKensey,  as  the  assignee  of 
the  obligation,  seeks  to  obtain  a  personal  judgment  upon  this 
note:  — 

**  JoNESviLLE,  Ky.,  Aug.  12,  1879. 

"The  directors  of  the  Jonesville  and   Glencoe  '{'urnpike 
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Boad  promise  to  pay  to  Andrew  Hearne  two  hundred  dollars, 
this  note  bearing  ten  per  cent  until  paid. 

"  J.  W.  Edwards. 

"  G.  W.  Herndon. 

"Joseph  Brock. 

"J.  L.  Green. 

"Lemuel  Beatty. 

"John  McKensey." 
The  petition  is  in  the  usual  form  when  based  upon  a  promis- 
sory note.  A  demurrer  was  sustained  to  it,  and  the  action 
dismissed  upon  the  ground  that  the  writing  is  the  obligation 
of  the  corporation,  and  not  of  the  signers  as  individuals.  We 
find  no  case  decided  by  this  court  where  the  obligation  sued 
upon  was  exactly  similar. 

In  the  cases  of  Trask  v.  Roberts,  1  B.  Mon.  201,  and 
Whitney  v.  Sudduth,  4  Met.  296,  the  promise  of  the  defend- 
ants to  pay  was  both  joint  and  several.  The  obligations  were 
clearly  of  this  form,  and  the  cases  were  made  to  turn  upon 
this  point,  as  it  was  held  that  the  several  promise  could  not 
be  otherwise  than  personal.  The  case  of  Yowell  v.  Dodd,  3 
Bush,  581,  is  distinguishable  from  the  one  now  before  us.  In 
that  case  the  obligation  reads  thus:  — 

"  Twelve  months  after  date,  the  president  and  directors  of 
the  Hustonville  and  Bradfordsville  Turnpike  Road  Company 
will  pay  Leroy  Yowell  twelve  hundred  dollars,  for  value  re- 
ceived, at  six  per  cent  interest  from  date,  this  16th  of  Novem- 
ber, 1865.  "  E.  J.  DoDD,  Pres. 

"James  Yowell. 
"  Jas.  J.  Dryb. 
"  M.  P.  Drye. 
"  Wm.  L.  McCain." 
It  was  held  to  be  the  obligation  of  the  company.     The 
dififerences  between  it  and  the  writing  now  in  question  are 
Italicized  above.     It  does  not  appear  that  the  president  of  the 
company  united  in  the  execution  of  this  one.     This,  however^ 
may  not  be  material.     The  record  does  not  disclose  whether 
it  is  so  or  not.     The  word  "  company,"  however,  does  not  ap- 
pear in  it,  and  no  official  designation  is  annexed  to  the  name 
of  any  one  of  the  signers.     Upon  the  other  hand,  no  personal 
pronouns  or  words  expressly  indicating  a  personal  liability 
are  used.     No  action  could,  however,  have  been  maintained 
upon  it  against  the  corporation  without  an  averment  of  mis- 
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take  or  fraud  in  its  execution.  No  company  is  mentioned. 
Upon  the  face  of  the  note  there  is  no  one  to  sue  but  the  makers 
of  it.  A  petition  founded  upon  it  against  the  corporation 
would  not  have  been  sufficient,  if  drawn  in  the  usual  form 
upon  a  note.  It  would  have  been  necessary  to  aver  a  mistake 
in  its  execution,  and  ask  a  reformation  of  the  obligation.  The 
party  would  have  been  compelled  to  set  up  the  omission  as  a 
mistake  in  the  drafting  of  the  note,  and  that  by  inadver- 
tence, or  for  some  other  reason,  it  did  not  show  the  real  and 
true  obligor. 

The  face  of  the  obligation  does  not  show  that  the  corpora- 
tion received  the  consideration,  or  that  it  was  applied  to  its 
benefit,  and  an  action  could  not  be  maintained  upon  it  against 
a  corporation  without  averring  and  proving,  if  denied,  that  it 
was  executed  and  received  as  its  obligation,  and  that  by  a 
mutual  mistake  in  its  execution  this  fact  was  not  made  to  ap- 
pear. Upon  the  face  of  the  note  the  corporation  is  not  prima 
facie  liable.  It  cannot  properly  be  said  that  upon  its  face  it 
purports  to  be  the  note  of  the  company.  The  "  company  " 
does  not  promise  to  pay  it.  As  it  would  have  been  necessary 
to  make  these  independent  averments  to  maintain  an  action 
against  the  corporation  upon  it,  it  necessarily  results  that  the 
writing  must,  upon  its  face,  be  regarded  as  the  undertaking 
of  the  parties  whose  names  appear  to  it  as  obligors;  and  the 
question  of  individual  or  corporate  liability  must  be  raised  by 
a  proper  answer,  and  not  by  demurrer:  Pack  v.  White,  78 
Ky.  243. 

Judgment  reversed,  and  cause  remanded,  with  directions  to 
overrule  the  demurrer,  and  for  further  proceedings  consistent 
with  this  opinion. 

Corporations — Personal  Liability  or  Directors. — The  personal  re- 
sponsibility of  the  directors  of  a  corporation  upon  contracts  entered  into  on 
behalf  of  the  corporation  is  governed  by  the  ordinary  law  of  principal  and 
agent;  if  they  fail  to  contract  in  such  a  manner  as  to  bind  the  corporation, 
they  bind  themselves.  So  where  they  execute  a  note,  affixing  merely  their  in- 
dividual names,  they  are  individually  liable  thereon:  Note  to  Hodges  v.  New 
England  Screw  Co.,  53  Am.  Dec.  649,  650.  Where  the  president  of  a  corpora- 
tion, having  no  seal,  executes  a  contract  as  president,  under  his  hand  and  a 
common  scroll  for  a  seal,  it  will  neither  be  his  own  contract  nor  that  of  the 
corporation:  McCaulley  v.  Jenney,  5  Houst.  32.  A  deed  purporting  to  be  exe- 
cuted by  a  corporation  to  one  as  a  trustee,  which  bears  the  signature  and  seal 
of  the  president,  with  the  suffix  of  "  President  of  D.  R.  Co.,"  and  also  the  sig- 
nature and  seal  of  the  trustee,  with  but  one  subscribing  witness,  is  not  the 
deed  of  the  corporation,  bat  the  personal  act  of  the  president:  Clayton  t. 
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Cagle,  97  N.  0.  300.  The  corporation  may,  however,  by  ratification  bind  it- 
eelf  upon  such  contracts  on  which  it  would  not  otherwise  be  liable:  Taylor 
V.  Navigation  Co.,  105  N.  C.  484;  Patterson  v.  Robinson,  116  N.  Y.  193.  Com- 
pare Liebsdier  v.  Kraus,  74  Wis.  387;  17  Am.  St.  Rep.  171,  and  note. 
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[88  Kentucky,  2J1.] 
Statute  of  Limitations  —  Amendments  Bringing  in  New  Parties. — 
Where  a  plaintiff  commences  his  action  against  a  corporation,  and  it  is 
served  with  summons  as  such,  when  no  such  corporation  exists,  and,  after 
the  statute  of  limitations  has  fully  run,  he  amends  his  petition  so  as  to 
bring  in  new  parties  as  partners  and  defendants,  the  new  parties  so 
brought  in  may  successfully  rely  upon  the  statute  of  limitations  as  a 
defense. 

J.  M.  Chatterson,  and  Bakery  Kinney^  and  Kinney^  for  the 
appellant. 

J^.  HagaUy  for  the  appellees. 

Bennett,  J.  The  appellant,  in  November,  1884,  commenced 
action  against  the  Times  Company  as  an  incorporated  institu- 
tion for  the  purpose  of  printing  and  publishing  a  newspaper, 
called  the  Louisville  Times,  etc.,  and  Dr.  Keller.  The  appel- 
lant sought  to  recover  damages  for  an  alleged-  libel  published 
in  said  paper  upon  him.  The  appellant  dismissed  the  action 
as  to  Dr.  Keller. 

An  answer  was  filed  in  the  name  of  the  Times  Company^ 
without  disclosing  whether  or  not  it  was  an  incorporated  in- 
stitution or  merely  a  private  concern,  alleging  the  truth  of  the 
libelous  matter  charged.  The  pleadings  having  been  made 
up  for  more  than  a  year,  the  Times  Company  filed  an 
amended  answer,  disclosing  the  fact  that  it  was  not  incor- 
porated. Thereupon  the  appellant  filed  an  amended  petition, 
setting  up  the  fact  that  his  allegation  that  the  Times  Company 
was  a  corporation  was  a  mistake,  and  that  the  Times  was  a 
private  concern,  owned  and  published  by  the  appellees  Hal- 
deman  and  Logan  as  partners.  These  two  persons  were  sum- 
moned to  answer  this  amended  petition.  They  answered, 
among  other  things,  that  more  than  one  year  having  elapsed 
since  the  publication  complained  of,  the  action  against  them 
was  barred  by  the  statute  of  limitations  of  one  year.  The 
lower  court,  deeming  the  reply  to  this  plea  insufficient,  sus- 
tained a  demurrer  to  it,  and  the  appellant  declining  to  plead 
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further,  his  action  was  dismissed.     The  sole  question  is,  Was 
the  demurrer  properly  sustained? 

The  appellant,  in  support  of  his  contention  that  the  demur- 
rer was  improperly  sustained,  relies  upon  the  case  of  Heck- 
man's  AdmW  V.  Louisville  and  Nashville  R.  R.  Co.,  85  Ky.  631. 

In  that  case  the  administrator,  by  mistake,  sued  the  Louis- 
ville, Cincinnati,  and  Lexington  Railway  Company  for  an  in- 
jury to  his  intestate,  resulting  in  his  death.  An  answer  was 
filed,  apparently  in  the  name  of  said  company.  It  was  discov- 
ered afterwards  that  the  Louisville  and  Nashville  Railroad 
Company  operated  the  road,  and  did  the  injury  complained 
of,  instead  of  the  Louisville,  Cincinnati,  and  Lexington  Rail- 
road Company,  and  that  the  Louisville  and  Nashville  Railroad 
Company  had  in  fact  filed  the  answer.  Upon  the  discovery  of 
the  mistake,  the  true  state  of  case,  by  amendment,  was  set  up, 
and  judgment  was  asked  against  the  Louisville  and  Nashville 
Railroad  Company.  Tp  the  action  as  amended  the  Louis- 
ville and  Nashville  Railroad  Company  interposed  the  plea  of 
the  statute  of  limitations.  It  was  held  that  where  a  person 
against  whom  a  cause  of  action  exists  is  sued  by  the  wrong 
name,  and  a  summons  is  served  upon  him,  though  in  his 
wrong  name,  and  he  appears  and  files  an  answer,  though  in 
the  name  by  which  he  was  sued,  he  is  thereby  efiectually 
brought  before  the  court.  Thus  if  a  person  having  a  cause 
of  action  against  A  sues  him  in  the  name  of  B,  and  A  is 
served  with  summons  in  the  name  of  B,  and  answers  in  that 
name,  he  thereby  adopts  the  alias,  and  effectually  brings  him- 
self before  the  court. 

Here  the  attempt  was  made  to  bring  the  Times  Company 
before  the  court  as  a  corporation,  and  to  recover  judgment 
against  it  as  a  corporation,  but  no  such  corporation  was  in  ex- 
istence; therefore  the  Times  Company  representing  individ- 
uals as  partners,  and  not  a  corporation,  such  individuals  were 
not  brought  before  the  court  by  filing  the  action  against  the 
Times  Company  and  issuing  summons  thereon  in  that  name 
alone.  Had  the  appellees  been  made  defendants  to  the  origi- 
nal action,  in  connection  with  the  Times  Company  as  an  al- 
leged corporation,  and  had  been  summoned  and  answered,  or 
had  appeared  and  answered  without  having  been  summoned, 
in  such  case  the  mistake  in  suing  the  Times  Company  as  a 
corporation  would  not  have  availed  the  appellees  on  their  plea 
of  the  statute  of  limitations.  But  the  appellees,  as  the  own-, 
ers  of  the  Times,  were  not  made  defendants  until  more  than 
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a  year  after  the  cause  of  action  had  accrued;  therefore  this 
case  is  wholly  unlike  the  Heckman  case,  supra.  But  the  case 
falls  within  the  principle  that  where  a  plaintiff  commences 
his  action  against  the  wrong  party,  when  no  such  party  was 
in  existence,  and,  after  the  statute  of  limitations  has  fully 
run,  amends  his  petition  by  bringing  in  new  parties  as  defend- 
ants, the  parties  so  brought  in  may  successfully  rely  upon  the 
statute  of  limitations  as  a  defense.  Also,  as  intimated,  the 
bringing  of  the  action  against  the  Times  Company  by  that 
name  did  not  have  the  effect  of  bringing  the  individual  mem- 
bers of  the  company  before  the  court,  nor  of  suspending  the 
statute  of  limitations  as  to  them;  for  the  statute  of  limita- 
tions is  not  suspended  by  merely  filing  the  petition  in  the 
proper  court,  but  a  summons  must  be  issued  against  the  de- 
fendants before  the  statute  is  suspended. 

The  fact  that  the  original  summons  was  served  by  the  sher- 
iff upon  the  appellant,  Logan,  as  the  business  manager  of  the 
supposed  corporation  defendant,  did  not  have  the  effect  to 
bring  him  before  the  court  as  a  defendant. 

The  judgment  is  affirmed. 

LiHiTATioNa  07  Actions  —  Ambndmekt.  — Unless  some  new  claim  or  title 
not  previously  let  forth  is  set  up  by  way  of  amendment,  the  plea  of  the 
statute  of  limitations  will  be  determined  with  reference  to  the  date  when 
the  original  complaint  was  filed:  Chicago  etc  R.  R.  Co.  v.  Bills,  118  Ind.  221; 
SubleU  V.  Hodges,  88  Ala.  491;  Fanderslice  v.  Matthews,  79  Cal.  273;  Blanch- 
ardy.  Lake  Shore  etc  R'y  Co.,  126  HI.  417;  Pennsylvania  Co.  v.  Sloan,  125 
HI.  73;  Rowland  v.  Murphy,  66  Tex.  634.  But  where  an  amended  complaint 
brings  in  new  parties,  they  are  entitled  to  have  the  period  of  limitation  esti* 
mated  as  to  themselves  from  the  date  of  the  acquirement  of  their  rights  in 
the  subject-matter  down  to  the  filing  of  the  amended  complaint:  Ruder  T. 
Dailey,  66  Tex.  284. 
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NBaoTiABLS  Instrumknts  —  Promissory  Note  —  Assionmbnt.  —  A  note 
signed  by  two  obligors,  and  made  payable  to  "order  of  myself,"  may  be 
shown  by  extrinsic  evidence  to  be  payable  to  one  of  such  obligors  and  to 
bind  the  other  obligor  thereon  to  the  payee,  and  a  third  party  who  holds 
the  note  by  indorsement  from  the  payee  may  hold  both  obligors  bound 
thereon. 

Neqotiablb  Instruments  —  Promissory  Notb  —  Assignment.  —  One  who 
makes  a  note  payable  to  himself  may  become  bound  thereon  to ,  another 
by  writing  his  name  on  the  back  of  the  note  and  delivering  it  to  such 
other  party.  This  under  section  13,  chapter  22,  General  Statutes  of 
Kentucky. 
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KsaoTiABLB  Instruments  —  Promissory  Notk  —  Parol  Evtdence  to 
Explain.  —  Where  a  note  reads,  "  We  promise  to  pay  to  the  order  of  my- 
self," and  is  signed  by  two  obligors,  parol  evidence  is  admiasible  to  show 
which  of  the  two  obligors  was  intended  as  the  payee. 

Dulaney  and  Mitchell^  for  the  appellant. 
Wright  and  McElroy,  for  the  appellee. 

Bennett,  J.  The  appellant,  James  L.  Jenkins,  declared  on 
a  writing  that  reads  as  follows:  — 

"  Bowling  Green,  Ky.,  July  8,  1886. 

"  Sixty  days  after  date,  we  promise  to  pay  to  the  order  of 
myself  three  hundred  and  sixty  dollars,  value  received,  ne- 
gotiable and  payable  at  Warren  Deposit  Bank  without  defal- 
cation. "E.  R.  MURBELL. 

"J.  N.  Bass." 
Indorsed  on  the  back  of  this  writing  is  the  following:  — 
*'  Pay  to  James  L.  Jenkins  or  order.  E.  R.  Murrell." 
The  appellant,  as  the  above-named  assignee,  declared  on 
this  writing  as  a  promissory  note,  and  sought  to  recover  judg- 
ment on  it  against  E.  R.  Murrell  and  the  appellee,  J.  N.  BasS) 
as  the  makers.  E.  R.  Murrell  made  no  defense.  But  the  ap- 
pellee, Bass,  filed  a  general  demurrer  to  the  petition,  which  the 
lower  court  sustained.  The  appellant  then  filed  an  amended 
petition,  in  which  he  alleged  that  the  note  was  executed  by 
E.  R.  Murrell  and  the  appellee,  Bass,  for  the  purpose  of  en- 
abling the  former  to  borrow  money  upon  it,  but  it  was  not 
known  at  the  time  the  note  was  signed  from  whom  he  could 
or  would  obtain  the  money,  so  Murrell  and  the  appellee,  Bass, 
agreed  that  a  space  should  be  left  in  the  note  for  the  purpose  of 
inserting  the  name  of  the  lender  as  the  payee,  or  that  Murrell 
might  insert  the  name  of  himself  as  payee,  and  by  an  indorse- 
ment on  the  back  of  the  note  order  the  same  payable  to 
whomsoever  he  chose;  that  pursuant  to  the  authority  of  the 
appellee,  Bass,  Murrell  wrote  the  word  "  myself"  in  said  space, 
which  word  he  intended  to  represent  his  own  proper  name; 
and  thereafter,  Murrell  having  sold  said  note  to  the  appellant 
for  value,  he  indorsed  the  same  to  appellant  by  writing  hia 
name  across  the  back  of  it,  which  was  pursuant  to  the  author- 
ity of  the  appellee. 

The  lower  court  sustained  a  demurrer  to  this  amended  peti- 
tion, and  the  appellant  declining  to  further  amend,  his  action 
was  dismissed,  and  the  case  is  here  by  appeal. 

Section  13  of  chapter  22  of  the  General  Statutes  reads; 
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"Whenever  a  promissory  note  is  made  by  the  oHigor  payable 
to  himself  or  to  his  order,  and  is  signed  on  the  back  thereof  by 
the  said  obligor,  and  then  delivered,  such  signature  and  delivery 
shall  operate  as  a  promise  to  pay  the  face  of  the  note  at  ma- 
turity to  the  party  to  whom  the  same  shall  have  been  deliv- 
ered, and  such  party  may  fill  up  the  blank  with  words  of 
promise,  and  recover  thereon  in  the  same  manner  as  if  such 
party  had  been  named  as  payee  in  the  note,  and  such  note 
shall  be  assignable  as  are  other  promissory  notes." 

According  to  common-law  principles,  a  promissory  note 
made  payable  by  a  person  to  himself  creates,  of  itself,  no  lia- 
bility upon  him  to  pay  it.  This  is  so,  not  for  the  reason  that 
it  is  contrary  to  public  policy,  immoral,  or  illegal,  but  for  the 
reason  that  a  person  cannot  contract  with  himself.  So  the 
statute  supra  provides  that  a  person  who  makes  a  promissory 
note  payable  to  himself  may  become  bound  thereon  to  another 
person  by  writing  his  name  on  the  back  of  the  note  and  de- 
livering it  to  such  person.  In  such  case,  he  becomes  bound 
upon  the  writing  as  his  promissory  note  to  such  person.  In 
the  case  at  bar,  if  the  name  of  E.  R.  Murrell,  instead  of  the 
word  *'  myself,"  had  appeared  in  the  face  of  the  note  as  payee, 
it  will  not  be  denied  that  he,  by  writing  his  name  on  the  back 
of  the  note  and  delivering  it  to  the  appellant,  would  have  be- 
come bound  thereon  to  the  appellant. 

In  the  case  just  supposed,  is  there  any  reason  why  the  appel- 
lee would  not  have  been  bound  to  E.  R.  Murrell  on  said  note? 
It  is  true  that  Murrell  would  not  have  been  bound  to  pay 
himself,  not,  as  above  suggested,  because  it  was  contrary  to 
public  policy,  immoral,  or  illegal,  but  because  he  could  not,  in 
the  nature  of  things,  be  a  debtor  to  himself;  but  the  appellee 
could  become  debtor  to  him,  and  by  signing  a  note  as  payor, 
with  E.  R.  Murrell  as  payee,  he  would  make  himself  debtor  to 
E.  R.  Murrell  the  amount  that  the  note  called  for.  Would  the 
fact  that  E.  R.  Murrell's  name  was  also  signed  to  the  note  as 
payor  render  the  note  unobligatory  upon  the  appellee?  We 
think  not.  The  fact  that  he  also  signed  the  note  as  payor 
would  not  render  it,  in  any  sense  whatever,  vicious,  but  he 
would  not  be  bound,  as  above  suggested,  simply  for  the  reason 
that  he  could  not  bind  himself  to  pay  himself  a  debt.  Had  a 
married  woman  signed  with  the  appellee,  her  act  would  not 
have  been  void,  but,  nevertheless,  the  appellee  would  have 
been  bound  for  the  whole  amount  of  the  note.  So,  likewise,  he 
would  have  been  bound  to  E.  R.  Murrell  if  his  name  had  been 
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expressed  in  the  note  as  payee,  notwithstanding  the  fact  that 
he  did  the  nude  act  of  trying  to  make  himself,  in  conjunction 
with  the  appellee,  debtor  to  himself.  So,  also,  in  the  case  sup- 
posed, had  E.  R.  Murrell  assigned  the  note  to  the  appellant, 
the  appellee,  without  doubt,  would  have  been  bound  to  him 
on  the  note,  and  under  the  statute  supra  E.  R.  Murrell  would 
have  been  also  bound  to  the  appellant. 

It  is  contended  that  as  the  word  "  myself,"  as  used  in  the 
writing,  refers  equally  to  E.  R.  Murrell  or  the  appellee  as 
payee,  parol  evidence  cannot  be  introduced  for  the  purpose  oi 
showing  which  one  was  meant.  This  is  a  mistake.  Such 
evidence  will  not  contradict  the  writing.  Here  the  note  names 
a  payee,  and  the  payee  is  one  of  two  persons,  but  the  writing  does 
not  inform  which  one  is  the  person  meant  as  the  payee.  Now, 
to  show  by  extrinsic  evidence  which  one  of  the  two  persons  was 
meant  is  admissible.  Such  evidence  does  not  contradict  the 
writing,  but  merely  explains  which  of  two  persons  the  pro- 
noun "myself"  refers  to  as  the  payee,  the  pronoun  "myself" 
certainly  referring  to  the  one  or  the  other  as  such  payee.  The 
rule  is  without  exception,  as  far  as  we  have  been  able  to  ascer- 
tain, that  if  a  payee  is  expressed  in  a  note,  but  in  such  man- 
ner as  leaves  it  ambiguous  as  to  the  particular  person  meant, 
extrinsic  evidence  may  be  resorted  to  for  the  purpose  of  show- 
ing that  fact:  2  Parsons  on  Contracts,  sec.  550j  McCullough  v. 
Wainright,  14  Pa.  St.  171. 

In  Jackson  v.  Sill,  11  Johns.  201,  6  Am.  Dec.  863,  it  is  said: 
"  You  must  always  look  beyond  the  instrument  itself,  to  some 
extent,  in  order  to  ascertain  who  is  meant." 

In  Garrison  v.  Owens,  1  Pinn.  471,  it  was  held  that  parol 
evidence  was  admissible  to  show  in  what  capacity  a  person 
signed  his  name,  —  whether  as  witness  or  party  to  the  con- 
tract. 

In  the  case  of  Kinney  v.  Flynn,  2  R,  I.  319,  the  action  was 
on  an  instrument  of  this  kind:  "  I  0  U  the  sum  of  $160, 
which  I  shall  pay  on  demand  to  you."  Signed,  etc.  Parol 
evidence  was  admitted  to  show  who  "  you  "  was. 

It  is  not  competent  to  show  what  the  parties  secretly  and  in 
fact  intended,  when  such  intention  contradicts  the  written 
contract;  but  when  the  inquiry  is  what  they  meant  by  the  use 
of  certain  words  in  the  writing  which,  as  therein  used,  are 
ambiguous,  extrinsic  evidence  is  always  admissible:  1  GreenL 
Ev.  282. 

So  it  seems  to  be  clear  that  parol  evidence  is  admissible  to 
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ehow  who  the  parties  meant  by  the  word  "myself"  as  the 
payee.  This  being  shown,  it  would  follow  that  the  other  party 
would  be  bound  on  the  note  as  paj'^or  to  such  payee. 

The  petition  as  amended  sets  out  a  cause  of  action  against 
the  appellee,  and  the  demurrer  to  the  amended  petition  should 
have  been  overruled. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  for  further  proceedings  consistent  with  this  opinion. 


Kbootiablb  Instruments.  —  The  maker  becomes  liable  upon  a  note 
made  payable  to  his  own  order  by  indorsement  and  delivery  thereof: 
Hattv.  Burton,  29  111.  321;  81  Am.  Dec.  310,  and  note.  A  note  payable  to 
the  order  of  "  myself,"  signed  by  two  persons,  and  placed  by  one  in  the  hands 
of  the  other  to  be  negotiated  for  his  own  benefit,  may  be  transferred  by 
indorsement  by  that  other  alone;  and  parol  evidence  is  admissible  to  show 
the  circnmstances:  First  Nat.  Bank  v.  Fowler,  36  Ohio  524;  38  Am,  Rep. 
610.  Parol  evidence  is  always  competent  to  show  the  real  agreement  and 
relation  of  the  parties  to  a  note:  McAteer  v.  McAteer,  31  S.  C.  313;  Bktatman 
T.  Cleaver,  72  Mich.  167;  Chapeze  v.  Young,  87  Ky.  476;  First  Nat.  Bank  v. 
Oaines,  87  Ky.  597;  Kulenkamp  v.  Groff,  71  Mich.  675;  15  Am.  St.  Rep.  283, 
and  note  287,  288;  Adrian  v.  McCaakill,  103  N.  C.  181;  14  Am.  St.  Rep.  788, 
«nd  note. 
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Chimin AL  Law  —  Murder  —  Evidence.  —  On  a  trial  for  murder,  where  it 
appears  tha,t  a  father,  receiving  information  that  his  daughter  was  being 
abused  by  her  husband,  seized  his  pistol  and  went  to  the  residence  of  the 
husband,  and  found  the  daughter  and  her  children,  at  night,  in  the  street 
driven  from  her  home,  and  on  meeting  her  husband,  shot  and  killed  him, 
after  some  words  had  passed  between  them,  evidence  of  the  son-in-law's 
previous  threats  against  the  accused,  and  of  previous  violence  against  the 
wife,  is  competent  to  show  the  lawful  purpose  of  the  accused  in  going  to 
the  place  of  the  tragedy;  but  the  exclusion  of  such  evidence  is  not  rever- 
sible error,  when  other  evidence  admitted  shows  the  good  faith  of  the 
father  in  his  efiFort  to  protect  the  daughter,  and  that  she  was  in  constant 
danger  of  bodily  harm  from  her  husband. 

Criminal  Law  —  Murder  —  Evidence  op  Self-defense.  —  Where  a  father 
has  knowledge  of  cruel  treatment  inflicted  upon  his  daughter  by  her  hus- 
band, endangering  her  life,  it  is  his  natural  and  legal  right  to  go  to  the 
rescue  of  his  daughter,  to  prevent  the  infliction  upon  her  person  of  cruel 
and  inhuman  blows;  and  if  in  his  effort  to  do  so  he  kills  the  husband, 
evidence  of  the  threats  of  the  latter  to  take  the  life  of  the  accused,  ac- 
companied by  an  effort  to  do  so,  such  as  an  attempt  to  draw  a  pistol  at 
the  time,  is  competent  on  the  issue  of  self-defense. 

Criminal  Law  —  What  will  Reduce  Murder  to  Manslaughter  —  In- 
STRUCTIONS.  — A  father  has  the  right  to  protect  his  daughter  from  the 
personal  violence  of  her  husband,  and  to  go  to  his  premises  for  that  pur- 
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pose;  and  if  he  kills  him  in  the  heat  of  sndden  passion,  in  an  effort  made 
in  good  faith  to  so  protect  his  daughter,  it  is  not  necessary  that  a  blow 
should  be  given,  or  a  trespass  committed  on  the  person  of  the  accused, 
to  reduce  the  crime  from  murder  to  manslaughter.  It  is  reversible  error 
to  fail  to  so  instruct  the  jury,  even  if  a  verdict  of  manslaughter  is  re- 
turned. 
Cbuinal  Law  — What  will  Reduce  Murder  to  Manslaughter  —  In- 
8TEUCTI0NS.  —  On  the  trial  of  a  father  for  the  killing  of  his  daughter's 
husband,  the  jury  should  be  instructed,  when  such  instruction  is  justi. 
fied  by  the  evidence,  that  as  matter  of  law  a  father  has  the  right  to  pro- 
tect his  daughter  from  great  bodily  harm  against  the  violence  of  her 
husband;  that  if  prior  to  the  day  of  the  tragedy  she  bad  been  beaten  by 
her  husband  so  as  to  endanger  her  life  or  inflict  upon  her  great  bodily 
injnry,  of  which  the  accused  had  knowledge,  and  that  the  violence  was 
renewed  on  the  night  of  tragedy,  the  father,  on  receiving  information  of 
the  fact,  had  a  right  to  arm  himself  and  go  to  the  residence  of  the  bus- 
band  to  protect  his  daughter  from  his  violence;  and  that  if  finding  his 
daughter  and  her  children  expelled  from  their  home  into  the  street  by 
the  husband,  and  suddenly  meeting  him  in  the  heat  of  sudden  passion 
caused  by  the  violence  to  the  wife,  the  father  shot  him,  not  in  necessary 
self-defense,  and  without  malice,  he  is  guilty  of  manslaughter. 

F,  Hagan,  for  the  appellant. 

Frank  Parsons  and  Alpheits  Baker,  for  the  appellee. 

Pryor,  J.  The  appellant,  Peter  Campbell,  was  indicted  by 
the  grand  jury  of  Jeflferson  County  for  the  murder  of  his  son 
in-law,  Michael  Eady,  the  trial  resulting  in  a  verdict  of  man- 
slaughter, with  the  punishment  fixed  at  confinement  in  the 
state  prison  for  the  period  of  ten  years.  The  deceased  and 
the  daughter  of  the  accused  had  been  married  about  five 
years,  and  from  the  testimony  in  the  case  it  was  not  long 
after  the  marriage  before  his  conduct  toward  his  wife  became 
cruel  and  inhuman.  His  blows  upon  her  person  caused  the 
premature  birth  of  a  child.  She  was  driven  from  his  home,  at 
midnight,  with  her  two  infant  children,  or  her  presence  sought 
by  the  police  of  the  city  at  that  hour  upon  a  warrant  issued  at 
the  instance  of  the  husband,  and  the  policeman,  instead  of 
giving  her  shelter  in  the  station-house,  carried  her  to  the 
house  of  her  father.  At  other  times  she  sought  shelter  in  the 
outhouses  near  their  residence,  or  in  the  cabins  of  the  hum- 
blest negroes  in  the  vicinity,  was  abused  and  beaten  in  public 
by  the  husband,  and  denounced  as  a  street-walker  and  com- 
mon prostitute  in  the  presence  and  hearing  of  her  neighbors. 
This  cruel  treatment  of  the  daughter  was  brought  home  to  the 
father,  who  has  been  convicted  in  this  case,  and  he  remon- 
strated time  and  again  with  his  son-in-law  for  this  bruta] 
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conduct,  resulting  in  widening  the  breach  between  them,  and 
causing  the  deceased  at  one  time  to  attempt  to  take  the  life  of 
the  accused  by  shooting  him  with  a  pistol,  and  was  prevented 
by  parties  present  from  firing.  On  the  Saturday  night  preced- 
ing the  difficulty  in  which  Eady  lost  his  life,  the  deceased 
had  driven  his  wife  from  her  home  to  her  father's,  and  on  the 
next  day  (Sunday)  the  deceased  went  to  the  home  of  the  ac- 
cused, with  pistol  in  hand,  threatening  to  kill  him,  and  was 
prevented  from  executing  his  threat  by  the  wife  of  the  accused 
closing  the  door  and  hiding  her  husband  from  his  sight.  The 
deceased,  from  the  evidence  before  us,  had  an  unnatural  aver- 
sion to  both  his  wife  and  her  father,  and  this  passion,  fed  and 
inflamed  by  the  constant  use  of  intoxicating  drinks,  kept  the 
wife  in  constant  danger  of  his  brutal  assaults,  that  seemed  to 
increase  as  their  married  life  progressed. 

Such  is,  in  substance,  the  history  of  these  domestic  troubles 
and  the  connection  of  the  accused  with  them  up  to  the  Slst  of 
May,  about  nine  o'clock  at  night,  when  the  accused  fired  the 
shot  that  ended  his  son-in-law's  life. 

The  accused  was  told  about  four  o'clock  in  the  evening  of 
that  day  that  the  deceased  was  abusing  his  daughter,  and  at 
eight  o'clock  another  messenger  arrived,  informing  him  of 
what  was  transpiring.  He  lived  about  three  squares  distant 
from  the  residence  of  his  son-in-law,  and  on  receiving  the  last 
information,  seized  his  pistol,  and  hurried  to  the  residence  of 
the  deceased,  and  there  found  his  daughter  and  her  children, 
at  night,  in  the  streets,  driven  from  their  home;  and  on  meet- 
ing his  daughter's  husband,  after  some  words  had  passed,  ac- 
cording to  the  theory  of  the  commonwealth,  fired  at  the 
deceased  as  he  was  leaving  him,  but  from  the  weight  of  the 
evidence  when  he  was  fronting  him,  the  shot  producing  death. 
The  theory  of  the  defense  is  based  on  the  testimony  of  the 
accused  and  another,  who  state  that  when  they  met,  Eady 
cursed  and  abused  the  appellant,  and  made  a  motion  with  his 
hand  behind  him  as  if  to  draw  a  pistol,  when  the  appellant 
fired;  and  in  this  the  accused  is  corroborated  by  an  eye-wit- 
ness, who  says  he  saw  the  pistol  on  the  deceased  at  the  time. 
Other  persons,  several  in  number,  heard  words  pass  between 
the  accused  and  the  deceased,  but  did  not  understand  what 
was  said,  and  their  statements  conducing  to  show,  also,  that 
the  deceased  was  making  no  demonstration  when'  he  was 
shot,  but  in  a  defenseless  condition. 

This  is,  in  substance,  the  testimony  heard  on  the  trial.    The 
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grounds  for  a  reversal  of  the  judgment  of  conviction  arise  from 
the  instructions  given  by  the  court,  and  in  refusing  to  permit 
evidence  of  the  various  assaults  and  batteries  made  upon  the 
wife  by  the  husband  during  their  married  life,  with  a  view 
of  showing  the  bona  fides  of  the  father  in  leaving  his  home  on 
the  night  of  the  killing,  with  pistol  in  hand,  and  going  to  the 
rescue  of  his  daughter.  It  seems  to  us,  from  the  uncontra- 
dicted proof  in  the  case,  that  there  was  evidence  sufficient  to 
satisfy  any  reasonable  mind  that  the  apprehension  by  the 
father  of  his  daughter's  danger  alone  prompted  him  to  go  to 
the  home  of  the  deceased  on  the  night  of  the  killing.  Threats 
had  been  made  from  time  to  time  against  the  accused  by  his 
son-in-law,  by  reason  of  his  having  interfered  for  the  protec- 
tion of  his  daughter,  and  the  entire  circumstances  and  acts 
transpiring,  from  which  these  threats  originated,  were  permit- 
ted to  go  to  the  jury,  with  a  view  of  sustaining  the  plea  of  self- 
defense  by  the  accused,  and  his  purpose  in  leaving  his  home 
on  the  evening  of  the  killing.  The  details  of  the  treatment  of 
the  daughter  by  her  husband,  as  stated  by  these  witnesses, 
placed  before  the  jury  the  real  facts  of  the  case,  and  left  no 
room  to  question  the  good  faith  of  the  father  in  the  effort  to 
protect  his  daughter.  Other  acts  of  personal  violence  than 
those  admitted  were  excluded,  but  enough  was  admitted 
showing  that  the  wife  was  in  constant  danger  of  bodily  harm; 
and  therefore  this  court  could  not  well  have  reversed  this 
case  for  the  reason  alone  that  this  evidence  was  excluded.  To 
have  permitted  such  an  investigation  would  have  prolonged 
the  trial,  and  shed  no  light  upon  the  issue  between  the  com- 
monwealth and  the  accused. 

At  the  time  of  the  shooting  the  daughter  was  not  in  immi- 
nent peril.  The  trouble  had  just  ended,  and  the  daughter  and 
her  children  on  the  street,  when  the  accused  reached  the 
ground,  and  therefore  there  was  no  reason  for  permitting 
these  threats  against  the  accused,  or  the  assault  and  batteries 
of  the  wife,  to  go  to  the  jury  in  support  of  the  proposition  that 
the  father  shot  his  son-in-law  to  save  the  life  of  his  daughter. 
The  previous  bad  treatment  of  the  wife  would  not  justify  the 
accused  in  taking  Eady's  life,  but  it  would  be  competent,  as 
already  indicated,  to  show  the  lawful  purpose  of  the  accused 
in  going  to  the  place  of  the  tragedy. 

The  threats  of  the  deceased  to  take  the  life  of  the  accused 
accompanied  by  an  effort  to  do  so,  such  as  the  attempt  to 
draw  his  pistol,  would,  of  course,  be  competent  on  the  issue  of 
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the  defense  of  the  person  of  the  accused  at  the  time  he  shot. 
The  surrender  of  all  parental  control  in  confiding  to  the  de- 
ceased the  care  and  custody  of  his  daughter  did  not  lessen  the 
love  of  the  father  for  his  child,  but  seems  to  have  created  new 
ties  of  affection  in  the  birth  of  two  children,  that  made  her  the 
more  the  object  of  his  love,  than  when  she  left  the  parental 
roof;  and  having  a  knowledge  of  such  cruel  treatment  as  not 
only  destroyed  her  happiness,  but  endangered  her  life,  it  was 
his  natural  and  legal  right  to  go  to  the  rescue  of  his  daughter, 
to  prevent  the  infliction  upon  her  person  of  cruel  and  inhuman 
blows.  Having  the  right  to  go  to  the  premises  of  the  deceased 
for  this  lawful  purpose,  he  had  the  right  to  defend  his  own  per- 
son, whilst  there,  from  bodily  injury. 

The  objection  to  the  manslaughter  instruction  is,  that  it  only 
follows  the  law  as  in  ordinary  cases  of  homicide,  the  jury  being 
told  that  "  if  the  killing  was  in  a  sudden  affray,  or  in  sudden 
heat  and  passion,  produced  by  considerable  provocation,  such 
as  a  blow,  an  actual  trespass  to  his  person,  then  the  jury  should 
only  find  the  accused  guilty  of  voluntary  manslaughter,  and 
fix  his  punishment  at  confinement  in  the  state  prison  for  a 
term  not  less  than  two  nor  more  than  twenty  years."  It  loses 
sight  of  the  relation  of  these  parties,  and  the  right  of  the  father 
to  protect  his  child  from  the  personal  violence  of  the  husband 
and  to  go  even  on  his  premises  for  that  purpose;  and  when 
considering  the  instruction  in  regard  to  self-defense,  this  error 
becomes  still  more  apparent. 

In  this  case  there  was  no  blow  or  trespass  to  the  person,  but, 
from  the  testimony  on  the  part  of  the  state,  the  killing  by  the 
father  was  under  the  influence  of  sudden  heat  and  passion,  in 
in  the  effort  made,  in  good  faith,  to  protect  his  daughter  against 
the  assaults  of  her  husband.  It  is  not  necessary  that  a  blow 
should  be  given,  or  a  trespass  committed  on  the  person  of  the 
accused,  in  a  case  like  this,  to  reduce  the  crime  from  murder 
to  manslaughter.  The  true  test  is:  "  Whether  the  law  deems 
the  provocation  calculated  to  excite  the  passions  beyond  con- 
trol; if  so,  it  reduces  the  offense  from  murder  to  manslaugh- 
ter": Bishop's  Crim.  Law,  711.  It  is  difficult  to  establish 
any  rule  defining  the  crime  of  manslaughter  that  will  ap- 
ply to  every  state  of  case,  and  hence  the  necessity  of  pla- 
cing before  the  jury,  in  such  a  case  as  we  have  here,  the 
right  of  the  father  to  protect  his  child;  for  if  a  stranger  had 
appeared  upon  the  street,  and  taken  the  life  of  the  deceased, 
not  in  self-defense,  the  crime  could  not  be  reduced  to  man- 
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slaugliter  upon  the  idea  that  he  was  provoked  to  take  the  life 
of  the  deceased  because  of  the  story  of  the  wrongs  perpetrated 
on  the  injured  woman;  nor  could  the  father,  unless  impelled 
by  passion  created  at  the  instant  of  time,  have  the  oflfense  re- 
duced to  manslaughter;  but  the  law,  in  its  wisdom,  looking 
to  the  frailty  of  human  nature,  and  the  passions  common  to 
all  men,  where  there  is  a  sufficient  provocation,  will  punish 
for  the  lesser  offense;  but,  as  said  by  Christiancy,  J.,  in 
the  case  of  Maher  v.  People,  10  Mich.  212,  81  Am.  Dec.  785: 
"  Provocations  will  be  given  without  reference  to  any  previous 
model,  and  the  passions  they  excite  will  not  consult  precedent.'* 

Whether  there  has  been  time  for  the  passions  to  subside, 
and  the  better  judgment  to  prevail,  must  necessarily  depend 
on  the  facts  of  the  particular  case.  The  father  had  long  lis- 
tened to  the  details  of  his  daughter's  wrongs;  he  knew  that 
her  life  was  endangered;  that  his  own  life  had  been  threat- 
ened; and,  meeting  her  husband  at  the  moment  when  the 
daughter  and  children  had  been  turned  into  the  street,  with 
angry  words  passing  between  them,  he  fired  the  fatal  shot,  it 
was,  if  in  the  absence  of  malice,  under  great  provocation,  and 
such  as  lessened  the  punishment,  if  there  had  been  an  absence 
of  all  proof  as  to  self-defense.  If  a  heinous  offense  should  be 
committed  on  the  person  of  a  man's  wife  or  his  daughter,  as 
said  in  the  case  referred  to,  the  passion  would  hardly  subside 
as  soon  as  in  the  case  of  a  sudden  quarrel.  All  such  questions 
are  necessarily  under  the  control  of  the  court,  and  to  be  deter- 
mined when  evidence  is  offered  in  mitigation  of  the  offense. 
Lord  Hale  states  a  case  like  this:  A,  the  son  of  B,  and  C,  the 
son  of  D,  fall  out,  and  fight;  A  is  beaten,  and  runs  home  to  his 
father,  all  bloody;  B  takes  his  staff,  runs  to  the  field,  three 
quarters  of  a  mile  off,  and  strikes  C  that  he  dies.  It  was  held 
not  murder  in  B,  but  sudden  heat  and  passion.  East  and 
Blackstone  both  cite  this  case;  and  while  some  of  the  elemen- 
tary writers  criticise  this  illustration  of  the  rule,  by  saying 
that  the  blow  was  inflicted  by  a  weapon  not  likely  to  produce 
death,  it  still  serves  to  show  the  view  taken  of  the  question  by 
the  earlier  writers  on  criminal  law;  and  whether  that  decision 
turned  upon  the  one  question  or  the  other  is  immaterial  in 
determining  the  question  presented  here. 

In  this  case,  the  jury  returned  a  verdict  of  manslaughter, 
and  it  is  therefore  maintained  that  no  error  existed  by  reason 
of  the  failure  of  the  court  to  instruct  the  jury  as  to»the  right 
of  the  parent  to  protect  the  child.    It  is  impossible  to  say 
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what  effect  a  proper  instruction  as  to  manslaughter  would 
have  had  on  the  minds  of  the  jury  as  to  the  duration  of  the 
punishment  for  the  crime  of  which  the  accused  was  found 
guilty.  It  is  manifest  that  under  the  instructions  given,  the 
appellant  was  either  guilty  of  murder  or  entitled  to  an  acquittal 
on  the  ground  of  self-defense;  and  if  the  question  of  provoca- 
tion, caused  by  the  beating  of  appellant's  daughter,  had  been 
inserted  in  the  instruction,  the  verdict  as  to  the  term  of  pun- 
ishment might,  and  doubtless  would,  have  been  lessened. 
The  jury  should  have  been  told,  as  a  matter  of  law,  that  the 
father  had  the  right  to  protect  the  person  of  his  daughter  from 
great  bodily  harm,  even  against  the  assault  and  battery  of  the 
husband;  and  further,  that  if  they  believed,  from  the  testi- 
mony, the  daughter  of  the  accused,  prior  to  tlie  day  on  which 
the  deceased  lost  his  life,  had  been  assaulted  and  beaten  by 
her  husband  so  as  to  endanger  her  life,  or  he  had  inflicted 
upon  her  person  great  bodily  injury,  and  that  the  accused  was 
appraised  of  that  fact,  and  if  they  further  believed  that  the 
assault  and  beating  of  the  wife  was  renewed  on  the  night  of 
the  31st  of  May,  and  that  he  was  informed  of  that  fact,  the 
accused  had  the  right  to  arm  himself,  and  go  to  the  resi- 
dence of  the  deceased  to  protect  his  daughter  from  the  per- 
sonal violence  of  the  husband;  and  if,  on  reaching  the  place 
of  trouble,  he  found  his  daughter  and  her  children  expelled 
from  their  home  into  the  street  by  the  deceased,  and  suddenly 
meeting  with  the  deceased,  in  sudden  heat  and  passion  caused 
by  the  beating  and  ill-treatment  of  the  wife  from  the  appear- 
ances then  surrounding  them,  shot  the  deceased  when  not  in 
necessary  self-defense,  and  without  malice,  he  is  guilty  of 
manslaughter. 

In  ordinary  cases  of  homicide,  where  the  party  kills  when 
there  is  no  reasonable  ground  for  belief  on  his  part  of  immedi- 
ate danger  of  great  bodily  harm,  the  offense  is  murder.  Not 
so  when  the  husband  pursues  the  adulterer  and  takes  his  life 
before  there  is  time  for  his  passion  to  subside,  or  the  father 
flying  to  the  relief  of  the  child  whose  life  has  been  endangered 
by  the  repeated  cruelty  of  the  husband.  In  all  such  cases 
the  parent  exercises  no  greater  right  than  nature  has  assigned 
to  the  beasts  of  the  field,  that  prompts  them  to  fly  to  their  off- 
spring when  in  danger  of  bodily  harm. 

The  error  in  failing  to  give  such  an  instruction  as  the  one 
indicated  -becomes  the  more  apparent  when  considering  the 
qualification  annexed  to  the  instruction  in  regard  to  self-de- 
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fense.  That  qualification  reads,  **  Unless  by  his  own  wrong- 
ful act  he  made  the  harm  or  danger  to  himself  necessary  or 
excusable  on  the  part  of  said  Eady."  What  wrongful  act  had 
been  committed  by  the  accused  is  not  developed  by  the  testi- 
mony, unless  it  consisted  in  his  going  to  the  home  of  his  daughter 
in  order  to  protect  her.  The  jury  may  have  so  considered  it, 
and  treated  this  case  with  no  greater  right  on  the  part  of  the 
father  to  interfere  for  the  protection  of  the  daughter  than  if  he 
had  been  an  entire  stranger  to  both  the  wife  and  husband. 
This  qualification  should  be  eliminated  from  the  instruction, 
and  while  the  jury,  in  the  exercise  of  a  humane  feeling,  have 
by  their  verdict  lessened  the  rigor  of  the  law  as  expounded  by 
the  court,  nevertheless  the  appellant  was  entitled  to  have  con- 
sidered by  the  jury  his  rights  as  parent  and  the  provocation 
that  prompted  him  in  the  endeavor  to  protect  his  daughter 
from  the  cruel  assaults  of  her  husband. 

The  judgment  is  therefore  reversed,  and  cause  remanded, 
with  directions  to  award  the  appellant  a  new  trial,  and  for 
proceedings  consistent  with  this  opinion. 


MuKDSR,  What  Reduces  to  MANSLAiraHTER.  —  As  to  what  will  redao* 
murder  to  manslaughter,  see  Croom  v.  State,  85  Ga.  718,  ante,  p.  179,  and 
Dote. 

Murder  —  Instructions.  —  It  is  the  duty  of  the  court  to  instruct  the 
jury  upon  the  law  applicable  to  every  degree  of  the  offense  indicated  by  the 
evidence,  no  matter  how  slight  such  evidence  may  be:  Blocker  v.  State,  27 
Tex.  App.  16.  Yet,  where  there  is  absolutely  no  evidence  tending  to  eatab- 
lish  a  certain  degree  of  murder,  no  instruction  need  be  given  with  respect  to  it: 
State  v.  Munchrath,  78  Iowa,  269;  note  to  Croom  v.  State,  ante,  p.  179.  Where 
a  defendant  was  convicted  of  manslaughter,  upon  a  trial  for  murder,  he  can- 
not complain  of  a  failure  of  the  court  to  instruct  as  to  the  definition  of 
manslaughter,  if  he  did  not  ask  for  such  an  instruction:  Shubert  v.  State,  66 
Miss.  446. 

Murder  —  Threats  as  Evidence.  — See  Levy  v.  State,  28  Tex.  App.  203; 
19  Am.  St.  Rep.  826,  and  note.  Prior  threats  by  the  deceased  against  de- 
fendant are  not  admissible  for  defendant,  unless  some  phase  of  the  other 
evidence  tends  to  show  a  case  of  self-defense:  Butledge  v.  State,  88  Ala.  85; 
Hinson  v.  State,  66  Miss.  532.  Threats  made  by  defendant  against  the  de- 
ceased are  admissible  to  show  malice  on  the  part  of  the  defendant:  Babcock 
V.  People,  13  CoL  516;  Cheatham  v.  State,  67  Miss.  335;  19  Am.  St  Rep. 
310,  and  note;  PullUxmv.  State,  88  Ala.  1;  Westbrook  v.  People,  126  111.  81; 
notwithstanding  no  special  connection  is  shown  between  the  threats  and  the 
killing:  Rains  v.  State,  88  Ala.  92;  and  although  such  threats  were  made  long 
before  the  homicide:  Cribba  v.  State,  86  Ala.  613;  People  v.  Brown,  76  CaL 
573.  But  there  is  no  legal  presumption  that  a  killing  is  done  in  pursuance 
of  a  threat  previously  made  by  the  accused  against  the  deceased:  Bolzer  v. 
People,  129  111.  113. 
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HoMioiBS.  —  One  may  repel  force  with  force  when  lie  himself,  or  his 
wife,  child,  or  servant,  is  forcibly  attacked  in  person  or  property:  Note  to 
Stanley  r.  CommonvxcUth,  9  Am.  St.  Rep.  308;  compare  Sstep  ▼.  Common- 
weaUh,  86  Ky.  39;  9  Am.  St  Rep.  26a 


Thomas  v.  Ireland. 

[88  KSNTUCKY,    581.] 
JUDOUBNTS,     CONCLUSIVBNKSa    OF,    WHEN    BASED    VTOJt    FaLSB    RlTrEW.  — • 

Where  plaintiff  acts  in  good  faith  in  obtaining  a  judgment  npon  the  r»> 
tnrn  of  a  sheri£^  indorsed  npon  the  snmmons,  that  it  was  executed  on  the 
defendant,  though  in  fact  it  was  not,  the  return  is  conclusive  as  between 
the  plaintiff  and  defendant.  Such  false  return,  though  procured  by  one 
of  the  defendants,  and  that  defendant  the  husband  of  the  wronged  de> 
fendant,  will  not  justify  setting  aside  the  judgment  as  against  the  inno- 
cent plaintiff.   The  remedy  is  against  the  wrong-doers  to  recover  damages. 

JVDOMENTS  —  COLLATERAI.    IMPEACHMENT  OF  RETURN.  —  A  sheriff's  retum, 

though  false,  cannot  be  impeached  in  a  collateral  proceeding  for  the  pur* 
pose  of  setting  aside  or  of  getting  rid  of  a  judgment  authorized  by  such 
return. 

O.  W.  Williams  and  Sorij  and  W.  S.  Roberts,  for  the  appellants. 

W.  W.  Ireland,  and  Miller  and  Morrison,  for  the  appellees. 

Bennett,  J.  In  1880,  upon  the  petition  of  J.  B.  Ireland 
and  cross-petition  of  Joel  Marshal  against  the  appellants,  the 
Hancock  circuit  court  rendered  judgment  enforcing  mortgage 
liens  upon  a  tract  of  land  belonging  to  the  appellant  Mrs, 
Thomas,  which  was  executed  by  her  and  appellant  J.  C. 
Thomas  to  the  appellees,  J.  B.  Ireland  and  Joel  Marshal. 
The  return  of  the  sheriff  of  Hancock  County  showed  that 
summons  was  served  upon  both  of  the  appellants  in  each 
case.  The  judgment  was  rendered  by  default,  and  the  land 
was  sold  to  satisfy  the  judgment,  and  purchased  by  Joel  Mar- 
shal. 

In  1885  the  appellants  instituted  this  action  in  equity  against 
the  appellee  J.  B.  Ireland  and  the  representatives  of  Joel  Mar- 
shal, he  having  died,  to  set  aside  said  judgment,  upon  the  ground 
that  summons  was  not  served  upon  the  appellant  Mrs.  Thomas 
to  answer  either  the  petition  or  cross-petition;  that  the  return 
of  the  sheriff,  showing  that  the  summons  on  both  petitions  had 
been  executed  on  her,  which  was  false,  was  brought  about  by 
the  appellant  J.  C.  Thomas,  who  induced  the  sheriff  not  to 
serve  the  summons  upon  Mrs.  Thomas,  but  to  indorse  the 
same  executed  upon  her,  in  order  to  conceal  from  her  the  fact 
that  her  land  was  in  danger  of  being  sold  to  satisfy  the  mort- 
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gage  debts,  which  were  his  and  not  hers,  which  conduct,  it 
is  alleged,  was  a  fraud  upon  her.  It  is  not  alleged  that  the 
appellees  J.  B.  Ireland  and  Joel  Marshal,  or  either  of  them, 
were  participants  in  this  wrong-doing,  or  had  any  knowledge 
of  it  whatever. 

It  is  well  settled  by  this  court  that  where  the  plaintiff  acts 
in  good  faith  in  obtaining  a  judgment  upon  the  return  of  the 
sheriff,  indorsed  upon  the  summons,  that  it  was  executed  on 
the  defendant,  though  in  fact  it  was  not,  the  return  is  conclu- 
eive  as  between  the  plaintiff  and  defendant.  The  stability  of 
judgments  requires  this  rule;  otherwise  judgments  settling 
the  rights  of  parties  and  giving  remedies  for  the  enforcement 
of  these  rights  could  never  be  regarded  as  permanent,  but 
would  be  liable  to  be  set  aside,  and  the  rights  settled  thereby 
be  reopened,  when  the  facts,  not  only  appertaining  to  the  ser- 
vice of  the  summons,  but  the  merits  of  the  controversy,  had 
been  forgotten  or  rendered  unavailing  by  reason  of  the  death 
of  Uie  parties  or  witnesses. 

Of  course,  if  the  plaintiff  induces  the  sheriff  to  make  a 
return  that  he  had  served  the  summons,  when  he  had  not, 
whereby  the  plaintiff  is  enabled  to  obtain  judgment  against 
the  defendant,  the  chancellor  would  not  hesitate  to  set  the 
judgment  aside,  upon  the  ground  that  it  was  fraudulently  ob- 
tained; also,  if  he  knew  the  sheriff  had  made  a  false  return, 
and  took  judgment  against  the  defendant  notwithstanding, 
he  would  be  regarded  as  an  aider  and  abettor  of  the  fraud, 
and  the  chancellor  would  set  the  judgment  aside.  But  as 
long  as  the  plaintiff  is  an  innocent  party,  no  false  return  of 
the  sheriff,  though  procured  by  one  of  the  defendants,  and 
that  defendant  the  husband  of  the  wronged  defendant,  will 
justify  setting  aside  the  judgment  as  against  the  plaintiff. 
His  protection  lies  in  the  fact  that  he  is  an  innocent  party. 

When  the  plaintiff  is  an  innocent  party,  the  sheriff  and  his 
coadjutor,  if  he  has  one,  are  the  wrong-doers,  and  the  wronged 
party  may  have  an  action  against  them,  or  either,  for  dam- 
ages commensurate  to  the  injury  he  has  sustained  growing  out 
of  the  wrongful  act. 

Also,  as  the  sheriff  is  the  wrong-doer,  and  not  a  party  to  the 
judgment,  the  proceeding  to  impeach  his  return  is  collateral; 
and  it  is  well  settled  that  his  return  cannot  be  impeached  in 
a  collateral  proceeding  for  the  purpose  of  setting  aside  or  of 
getting  rid  of  a  judgment  authorized  by  such  a  return:  Tay- 
lor  V.  Lewis,  2  J.  J.  Marsh.  400;  19  Am.  Dec.  135;  Smith  v. 
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Eomhackj  3  A.  K.  MarBh.  392;   Sergeant  v.  Qeorge,  6  Litt 
199. 
The  judgment  is  affirmed. 

Shekiff's  Return  not  Collaterally  Assailablb.  —  The  miscondaet 
of  a  sheriff  in  falsely  returning  process  which  he  never  served  is  not  of  itself 
sufficient  ground  for  setting  aside  a  judgment  founded  upon  such  false  return: 
Fowler  v.  Lee,  10  Gill  &  J.  358;  32  Am.  Dec.  172,  and  note.  A  sheriff's  re. 
turn  is  conclusive  between  the  parties  interested  and  their  privies:  Studebdker 
y.  Johnson,  41  Kan.  326;  13  Am.  St.  Rep.  287,  and  note.  But  a  sheriff'* 
return  may  be  impeached  whea  the  matters  stated  therein  are  not  presump- 
tively  within  his  personal  knowledge:  Great  West  Min.  Co.  v.  Woodmaa,  12 
Col.  46;  13  Am.  St.  Rep.  204;  or  where  the  service  was  procured  by  fraudu- 
lent and  unlawful  means:  Chubbuck  v.  Cleveland,  37  Mian.  466;  6  Am.  St. 
Rep.  864,  and  note.  In  Slate  Ins.  Co.  v.  Waierhouse,  78  Iowa,  674,  it  is  de- 
cided that  where  a  notice  has  been  served  upon  an  agent  of  the  defendant, 
there  being  no  statutory  warrant  for  service  upon  such  agent,  no  jurisdiction 
is  acquired  over  defendant,  and  a  judgment  rendered  upon  such  service  is 
void. 


Riley  v.  Leb. 

[88  Kentucky,  603.] 

Libel — Advertisement  Charging  Falsehood. — A  written  or  printed 
publication  which  tends  to  degrade  or  disgrace  the  person  about  whom 
it  is  written  or  printed,  or  which  tends  to  render  him  odious,  ridiculous, 
or  contemptible  in  the  estimation  of  his  friends  or  acquaintances  or  the 
public,  is,  per  se,  actionable  as  libelous.  Accordingly,  the  publication  of 
a  card  in  a  newspaper,  charging  a  person  with  having  uttered  a  falsehood, 
is  libelous  per  se. 

Libel.  —  Malice  in  Libel  Consists  in  Intentionally  Publlshino,  with- 
out justifiable  cause,  any  written  or  printed  matter  which  is  injurious  to 
the  character  of  another;  and  everything  written  and  published  of  another 
that  is  injurious  to  his  character  must,  for  the  purposes  of  the  action,  be 
taken  to  be  false,  until  it  is  shown  by  plea  and  proof  to  be  true;  and 
the  presumption  of  malice  remains  through  the  entire  case  until  it  is  met 
by  plea  and  proof  of  a  contrary  motive,  or  that  the  publication  was  jus- 
tifiable. 

Libel.  —  Gravamen  of  Libel  Consists  in  its  Publication.  Accordingly, 
the  fact  that  a  libelous  card  or  advertisement  was  written  by  a  person 
other  than  the  publisher  will  not  exonerate  the  latter  from  liability. 

Libel  —  Freedom  of  Press. — The  constitutional  guaranty  of  "the  free- 
dom of  the  press  "  is  simply  intended  to  secure  to  the  conductors  of  the 
press  the  same  rights  and  immunities,  and  such  only,  as  are  enjoyed  by 
the  public  at  large,  in  relation  to  criticising  the  acts  of  public  officers  and 
private  individuals. 

Libel  —  Defamatory  Advertisement.  —  An  advertisement  proclaiming  the 
defamation  of  a  person's  character,  and  averred  to  have  been  published 
without  malice,  as  a  matter  of  news,  is  not  the  subject  of  a  lawful  adver- 
tisement unless  it  is  proved  to  be  true,  and  in  the  absence  of  such  proof, 
the  publisher  must  answer  in  damages. 
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/.  J.  Landram,  for  the  appellant. 

Evan  E.  Settle,  and  Lindsay  and  Botts,  for  the  appellees. 

Bennett,  J.  The  appellant's  petition  and  amended  petition 
charge  the  appellees,  as  the  owners  and  publishers  of  a  news- 
paper known  as  the  Owenton  News,  in  Owen  County,  Ken- 
tucky, with  having  maliciously  procured  and  published,  for 
the  purpose  of  defaming,  degrading,  and  holding  up  to  con- 
tempt and  ridicule  the  appellant,  a  writing  which  was  false, 
and  known  by  them  to  be  false,  as  follows:  — 

"Whereas  0.  V.  Riley  did  make  representations  to  me  that 
it  would  be  impossible  for  my  sister,  Bettie  Threlkeld,  to  secure 
the  position  of  teacher  of  the  school  in  the  Cedar  Hill  district, 
when,  at  the  very  time  that  he  made  this  assertion,  a  bona  fide 
contract  with  the  trustees  of  said  school  had  been  made,  in 
which  she  was  positively  engaged  to  teach  said  school;  and 
whereas  the  disappointment  occasioned  by  this  misrepresenta- 
tion of  his  caused  my  sister's  mind  to  be  sorely  troubled  during 
her  late  illness,  causing  her  to  despair,  and  assisting  the  rav- 
ages of  disease  to  undermine  her  constitution,  and  further  con- 
sidering the  fact  that  his  sister  had  applied  for  the  same  school, 
—  I  regard  this  conduct  in  him  as  uncalled  for,  ungentlemanly, 
and  detestable  as  his  statement  was  fallacious. 

[Signed]  "A.  E.  Threlkeld,  M.  D." 

The  lower  court  sustained  demurrer  to  the  petition  and 
amended  petition,  setting  up  the  foregoing  matters.  From 
this  ruling  the  appellant  has  appealed. 

The  sole  question  to  be  determined  is.  Are  the  matters 
charged  in  the  petition  and  amended  petition  libelous? 

There  is  a  material  difference  between  slander  and  libel. 
Many  things  are  actionable  when  written  or  printed  and  pub- 
lished that  are  not  actionable  if  spoken,  as  the  following  cases 
show:  — 

In  Clement  v.  Chivis,  9  Barn.  &  C.  172,  it  is  said:  "There  is 
a  marked  distinction  in  the  books  between  oral  and  written 
slander.  The  latter  is  premeditated,  and  shows  design;  it  is 
more  permanent,  and  calculated  to  do  a  much  greater  injury, 
than  slander  merely  spoken.** 

In  McClurg  v.  Boss,  5  Binn.  218,  it  is  said:  "Words  are 
often  spoken  in  heat,  in  haste,  and  with  very  little  reflection 
or  ill  intention,  and  frequently  forgotten  or  repented  of  as  soon 
as  spoken.  But  writing  requires  deliberation,  and  is  therefore 
more  injurious  to  the  character  attacked.    We  are  apt  to  sup- 
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pose  that  before  a  man  reduces  an  accusation  to  writing  he 
has  satisfied  himself  of  the  truth  of  it,  and  if  he  has  not 
satisfied  himself,  his  conduct  is  certainly  very  reprehensible. 
Besides,  the  scandal  is  more  permanent  and  widely  diffused. 
So  that  whether  we  consider  the  injury  itself,  or  the  mind  of 
the  person  by  whom  the  injury  is  committed,  a  libel  is  entitled 
to  less  allowance  than  a  slander  by  words." 

In  Stow  V.  Converse,  8  Conn.  325,  342,  8  Am.  Dec.  189,  it  is 
said:  "It  is  because  the  imputations  are  written,  and  may 
circulate  extensively,  and  never  be  forgotten,  that  the  law  re- 
specting libel  is  so  different  as  it  is  from  the  rules  relative  to 
verbal  slander." 

In  view  of  the  fact  that  newspapers,  as  the  chroniclers  of 
current  events,  public  measures,  and  the  acts  of  public  men, 
are  circulated  everywhere,  and  read  by  all  classes  as  seekers 
of  such  information,  and  which  the  publishers  and  editors  en- 
deavor to  impress  upon  such  readers  are  true,  and  which  are 
false,  but  seldom  rejected  as  absolutely  false,  but  generally 
received  as  probably  true,  or  as  containing  at  least  some  truth; 
and  as  these  papers  are  preserved  for  years  and  years,  and 
whose  attacks  upon  personal  character  may  be  reproduced  at 
any  time  to  wreck  honorable  old  age,  or  be  thrown  in  the 
teeth  of  his  descendants  in  order  to  gratify  personal  spite  or 
to  subserve  partisan  ends,  —  the  reason  for  the  distinction 
between  libel  and  slander,  in  reference  to  newspapers,  is  inten- 
sified. 

The  following  cases  illustrate  the  rule  for  libel  as  distin- 
guished from  the  rule  for  slanderous  words  spoken:  — 

Cooper  V.  Tilney,  3  Salk.  225:  "  Scandalous  matter  is  not 
necessary  to  make  a  libel;  it  is  enough  if  the  defendant  induce 
an  ill  opinion  of  the  plaintiff,  or  make  him  contemptible  and 
ridiculous." 

Villera  v.  Mousley,  2  Wils.  403:  To  publish  a  "  writing  of 
another  which  tends  to  hinder  mankind  from  associating  or 
having  intercourse  with  him  "  is  libelous. 

Woodard  v.  Dawsing,  2  Man.  &  R.  74:  "That  which  tends 
to  disgrace,"  if  written  and  published,  is  a  libel. 

Forbes  v.  King,  1  Dowl.,  N.  S.,  672:  "  Undoubtedly,  to  write 
of  a  man  what  will  degrade  him  in  society  is  actionable."    . 

Parmiter  v.  Coupland,  6  Mees.  &  W.  105:  "A  publication  in 
writing,  without  lawful  excuse,  which  is  calculated  to  injure 
the  reputation  of  another,  by  exposing  him  to  hatred,  con- 
tempt, or  ridicule,  is  libelous." 


May,  1889.]  Riley  v.  Lee,  861 

Dexter  v.  Speer^  4  Mason,  115  (Judge  Story):  "Any  publica- 
tion, the  tendency  of  which  is  to  degrade  or  injure  another 
person,  or  bring  him  into  hatred,  ridicule,  or  contempt,  ia 
libelous." 

Nunn  V.  Winters^  2  Humph.  513:  "  Any  writing  or  printing 
tending  to  injure  the  character  of  an  individual,  or  diminish 
his  reputation,  is  a  libel." 

Colby  V.  Reynolds,  6  Vt.  489;  27  Am.  Dec.  574:  "Any  writ- 
ten publication  concerning  another  that  tends  to  render  his 
situation  in  society  uncomfortable  and  irksome,  or  tends  to 
impair  his  standing  in  society  as  a  man  of  rectitude  and  prin- 
ciple, or  unfit  for  the  society  and  intercourse  of  honorable  and 
honest  men,  is  libelous," 

Rice  V.  Simmons,  2  Harr.  (Del.)  417;  31  Am.  Dec.  766:  "A 
published  writing  which  tends  to  disgrace  a  man  or  lower  him 
in  or  exclude  him  from  society  is  actionable." 

In  accordance  with  thfese  cases  is  the  case,  decided  by  this 
court,  o{  McGee  v.  Wilson,  Litt.  Sel.  Cas.  187,  which  declares: 
"  It  does  not  follow  that  the  libel  is  not  actionable  because 
words  of  a  similar  import,  when  spoken,  are  not  so;  for  the 
rule  with  respect  to  written  slander  is  different  from  that 
which  prevails  when  it  is  only  verbal.  Words,  to  be  action- 
able per  86,  when  spoken  of  a  person  not  in  any  oflfice,  trade, 
or  profession,  must  imply  the  imputation  of  an  ofiense  which 
would  subject  him  to  punishment;  but  words  when  written, 
if  they  tend  to  degrade  or  disgrace,  or  to  render  odious  or 
ridiculous,  the  person  of  whom  they  are  written,  will  be  libel- 
ous, and  consequently  actionable." 

So  it  may  be  regarded  as  thoroughly  settled  that  if  the 
written  or  printed  publication  tends  to  degrade  the  person 
about  whom  it  is  written  or  printed, —  that  is,  if  it  tends  to 
reduce  his  character  or  reputation  in  the  estimation  of  his 
friends  or  acquaintances  or  the  public  from  a  higher  to  a 
lower  grade,  or  if  it  tends  to  disgrace  him, —  that  is,  if  it  tends 
to  deprive  him  of  the  favor  and  esteem  of  his  friends  or 
acquaintances  or  the  public,  or  tends  to  render  him  odious, 
ridiculous,  or  contemptible  in  the  estimation  of  his  friends 
or  acquaintances  or  the  public,  —  it  is,  per  se,  actionable  libel. 

Accordingly,  to  publish  any  writing  or  printing  of  a  person, 
that  he  is  guilty  of  falsehood,  is  libelous:  Cooper  v.  Stone,  24 
Wend.  434-441.  Also,  this  court  held,  in  the  case  of  Shelton 
V.  Nance,  7  B,  Mon.  129,  that  the  following  language,  written 
in  a  church  book:  "A  report  raised  and  circulated  by  William 
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Shelton  against  brother^ Nance,  stating  that  he  (Nance)  made 
him  (Shelton)  pay  a  note  twice,  and  proved  by  said  Shelton 
to  be  false,"  —  was  libelous.  In  this  case,  as  well  as  in  the 
Cooper  case,  supra,  the  only  charge  against  the  party  was  that 
of  having  written  a  falsehood  in  reference  to  another,  which 
was  held,  if  untrue,  to  be  libelous. 

Truth  is  not  only  enjoined  by  the  divine  law,  but  the  amity, 
happiness,  and  welfare  of  society  are  hinged  upon  it;  and  no 
man  can  or  ought  to  enjoy  a  reputation  as  that  of  an  honest 
and  honorable  man  unless  he  speaks  the  truth  on  all  occa- 
sions. Falsehood  is  degrading;  it  ought  to  degrade  the  man 
that  tells  it,  and  leave  him  a  mere  hulk,  stranded  on  the  out- 
skirts of  society;  and  to  charge  him  with  it  certainly  tends  to 
degrade  him. 

In  this  case  the  substance  of  the  card  is,  that  the  appellant, 
for  the  purpose  of  aiding  his  sister  to  procure  the  situation  of 
teacher  in  the  Cedar  Hill  district  school,  —  Miss  Bettie  Threl- 
keld  being  an  applicant  for  the  same  position,—  uttered  a 
falsehood  in  the  interest  of  his  sister,  which  card,  according 
to  the  principles  just  discussed,  is  clearly  libelous  per  se. 

It  is  charged  that  this  card  was  maliciously  published, 
etc.  Malice,  in  a  case  of  this  kind,  consists  in  intentionally 
publishing,  without  justifiable  cause,  any  written  or  printed 
matter  which  is  injurious  to  the  character  of  another;  and 
everything  written  and  published  of  another  that  is  injurious 
to  his  character  must,  for  the  purposes  of  the  action,  be  taken 
to  be  false,  until  it  is  shown  by  plea  and  proof  to  be  true;  and 
the  presumption  of  malice  remains  through  the  entire  case, 
until  it  is  met  by  plea  and  proof  of  a  contrary  motive,  or  that 
the  publication  was  justifiable. 

The  fact  that  the  card  was  written  by  a  person  other  than 
the  appellees  does  not  exonerate  them  from  liability,  for  it 
is  the  publication  that  is  the  gravamen  of  the  action.  Nor  can 
the  appellees  shelter,  in  a  case  like  this,  behind  the  "  freedom 
of  the  press."  By  the  provisions  of  the  United  States  and 
state  constitutions  guaranteeing  the  "freedom  of  the  press,"  it 
was  simply  intended  to  secure  to  the  conductors  of  the  press 
the  same  rights  and  immunities  that  are  enjoyed  by  the  pub- 
lic at  large.  The  citizen  has  the  right  to  speak  the  truth  in 
reference  to  the  acts  of  government,  public  officials,  or  indi- 
viduals. The  press  is  guaranteed  the  same  right,  but  no 
greater  right.  The  citizen  has  the  right  to  criticise  the  acts 
of  government,  provided  it  is  with  the  good  motive  of  correct 
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ing  what  he  believes  to  be  existing  evils  or  defects,  and  of 
bringing  about  a  more  efficient  or  honest  administration  of 
government.  For  like  purpose  and  with  like  motive  he  may 
criticise  the  acts  of  public  officials;  and  for  the  honest  purpose 
of  better  subserving  the  public  interest  he  may  criticise  the 
fitness  and  qualifications  of  candidates  for  office,  not  only  in 
respect  to  their  ability,  fidelity,  and  experience,  but  in  respect 
to  their  honesty  and  personal  habits.  The  press  has  pre- 
cisely the  same  rights,  but  no  more.  An  individual  may,  in 
what  he  honestly  believes  to  be  in  the  interest  of  good  morals 
and  good  order,  and  the  suppression  of  immorality  and  dis- 
order, criticise  the  acts  of  other  individuals.  So  may  the 
press.  But  in  no  case  has  the  citizen  the  right  to  injure  the 
rights  of  others,  among  the  most  sacred  of  which  is  the  right 
to  good  name  and  fame;  their  rights  are  as  absolute  as  his, 
and  neither  can  injure  the  rights  of  the  other.  This  negation 
extends  to  the  denial  of  the  citizen's  right  to  speak,  write,  or 
print  that  which  tends  to  injure  the  character  or  reputation  of 
another,  unless  it  is  in  fact  true.  The  press  is  under  the  same 
restraints.  As  said,  the  gravamen  of  libel  consists  in  its  pub- 
lication. If  it  be  said  the  conductors  of  newspapers  may  pub- 
lish as  an  advertisement  what  has  been  written  by  others, 
the  answer  is,  that  the  conductors  of  the  paper  are  presumed 
to  know  that  the  writing  is  an  attack  upon  the  character  and 
reputation  of  another,  which  no  one  has  the  right  to  make  un- 
less the  truth  of  the  charge  actually  exists,  and  its  publication 
in  the  newspaper  not  only  gives  the  charge  a  more  extended 
circulation,  but  gives  it  a  permanent  lodgment  in  the  memory 
of  the  living,  and  it  may  be  reproduced  when  all  else  concern- 
ing the  person  has  been  forgotten.  Continuing  the  parallel, 
if  the  citizen,  for  wages,  should  proclaim  and  read  a  libelous 
writing  from  the  street-corners,  would  the  fact  that  he  merely 
did  it  as  a  matter  of  business  protect  him?  The  answer  is, 
No;  for  the  reason  that  the  good  name  of  a  citizen  is  too  sacred 
to  be  let  out  on  contract.  So  the  answer  to  the  conductors  of 
the  paper  is,  that  the  advertisement  proclaimed  the  defama- 
tion of  a  person's  character,  which,  unless  true,  is  not  a  sub- 
ject of  lawful  advertisement;  consequently  they  must  answer 
in  damages.  Also,  in  reference  to  publishing  such  writing 
without  malice,  as  a  matter  of  news,  for  the  same  reasons  the 
answer  comes  back  that  it  is  not  lawful  to  bruit,  thither  and 
yon,  defamation  of  a  person's  character  merely  to  gratify 
a  morbid  appetite  for  such  scandal;  that  nothing  short  of  the 
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truth  of  the  matter  published  will  be  heard  in  justification  of 
the  unwarranted  liberties  thus  taken  with  a  person's  good 
name. 

But  it  is  said  that  it  would  be  a  harsh  rule  to  require  con- 
ductors of  newspapers  to  be  responsible  for  the  truth  of  the 
information  that  they  furnish  the  public.  The  answer  is,  that 
the  press  must  not  be  the  vehicle  of  attacks  upon  the  charac- 
ter and  reputation  of  a  person,  unless  the  attack  is  known  to 
be  true;  if  it  is  not  known  to  be  true,  do  not  publish  it;  the 
publication  can  seldom,  if  ever,  do  good,  and  the  indulgence 
in  publications  of  the  sort,  not  strictly  true,  would  soon  de- 
prave the  moral  taste  of  society,  and  render  it  miserable. 

The  judgment  sustaining  the  demurrer  to  the  petition  and 
amended  petition  is  reversed,  and  the  case  is  remanded,  with 
directions  to  overrule  the  same,  and  for  further  proceedings 
consistent  with  this  opinion. 


Libel.  —  As  to  what  publications  are  libelous  per  «,  see  State  v.  Brady,  44 
Kan.  435;  ante,  p.  296,  and  note. 

Libel  —  Malice.  —  For  the  definition  of  malice  as  applicable  to  actions  for 
slander  or  libel,  see  note  to  State  v.  Brady,  ante,  p.  296. 

Libel  —  Malicb.  —  Express  malice  is  presumed,  and  need  not  be  proved, 
when  the  words  published  are  libelou  s  per  se:  State  v.  Brady,  44  Kan.  435; 
unte,  p.  296,  and  note. 

Newspaper  Libel  is  Discussed  at  Length  in  an  extended  note  to  Mo 
Allister  v.  Detroit  Free  Press  Co.,  15  Am.  St.  Rep.  333-369. 

Libel  —  Freedom  of  the  Press. — For  the  meaning  of  the  phrase  "lib- 
erty of  the  press,"  see  McAllister  v.  Detroit  Free  Press  Co.,  76  Mich.  338;  15 
Am.  St.  Rep.  318,  and  note  343,  344;  compare  Park  v.  Detroit  Free  Press  Co., 
72  Mich.  660;  16  Am,  St  Rep.  544. 
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City  op  New  Orleans  v.  Orleans  R  K.  Co. 

[42  Louisiana  Anmcal,  4.] 

TiiXATlON  or  CoRFORATioiT.  — No  exemption  of  a  particular  corporation  from 
taxation  can  be  implied  from  the  mere  fact  of  the  payment  of  a  bonns 
by  it  for  its  franchise. 

Taxation  of  C!obpoeation  —  Exemption.  —  No  railroad  or  other  corporation 
can  claim  exemption  from  taxation  or  from  a  license,  simply  because  it 
has  paid  a  bonus  for  its  charter  or  franchise,  in  the  absence  of  a  stipula- 
tion on  the  part  of  the  state  or  other  taxing  power  that  inch  bonus  waa 
received  in  lien  of  any  further  or  future  taxation. 

Frank  N.  Butler^  for  the  appellant 

W,  B,  Sommerville,  assistant  city  attorney,  for  the  appellee. 

PocHE,  J.  The  defendant  corporation  appeals  from  a  judg- 
ment enforcing  the  claim  of  the  city  of  New  Orleans  for  a 
license  of  $250  for  the  privilege  of  conducting  the  business  of 
operating  and  running  a  street-railroad  for  the  transportation 
of  passengers  within  the  limits  of  the  city  for  the  year  1888. 

Its  grounds  of  resistance  are:  1.  The  unconstitutionality  of 
act  101  of  1886,  under  which  the  city  predicates  its  right  to 
enforce  the  license  under  discussion,  on  the  ground  that  the 
statute  does  not  rate  or  grade  licenses,  in  compliance  with  the 
provisions  of  article  206  of  the  constitution;  2.  That  by  the 
terms  of  its  contract  with  the  city  of  New  Orleans,  the  com- 
pany had  acquired  its  right  to  operate  its  road  for  and  in  con- 
sideration of  the  sum  of  ten  thousand  dollars,  payable  in  five 
equal  annual  installments,  and  that  thereby  the  city  had  ex- 
hausted its  power  to  lay  any  further  tax  on  the  defendant's 
franchise. 

865 


366  New  Orleans  v.  Orleans  R.  R.  Co.    [Louisiana, 

The  identical  defenses  were  set  up  in  the  case  of  New  Or- 
leans V.  New  Orleans  City  etc.  R.  R.  Co.,  decided  adversely  to 
the  defendant  by  this  court  last  year,  and  reported  in  40  La. 
Ann.  587. 

On  the  present  appeal,  the  defendant  does  not  press  the 
first  point  of  its  defense,  as  hereinabove  stated.  But  its  coun- 
sel solicits  a  reconsideration  of  our  views  on  the  second  point 
of  the  controversy,  and  suggests  that  our  conclusions  on  the 
question  are  antagonized  by  several  decisions  of  the  highest 
authority  and  respectability,  which  he  submits  for  our  consid- 
eration. 

We  have  carefully  examined  those  decisions,  and  we  find  in 
them  no  utterance  or  principle  announced  at  variance  with 
our  reasoning  in  the  case  assailed  as  erroneous,  but  a  great 
deal  to  establish  and  to  confirm  the  correctness  of  our  conclu- 
sions, to  which  we  shall  adhere.  We  shall  now  refer  to  the 
cases  relied  on. 

The  case  of  Gordon  v.  Appeal  Tax  Courts  3  How.  133,  pre- 
sented the  attempt  of  the  state  of  Maryland  to  levy  a  tax  on 
the  stockholders  of  a  bank  for  their  stock,  in  the  face  of  a  pre- 
vious act  of  the  legislature,  which  had  accepted  a  bonus  from 
the  bank  in  lieu  of  taxation,  and  the  supreme  court  of  the 
United  States  held  the  state  to  its  contract. 

The  syllabus  reads:  "Where  the  legislature  of  a  state  ac- 
cepted from  banking  corporations  a  bonus  as  a  consideration 
for  the  franchise  granted,  and  pledged  the  faith  of  the  state 
*  not  to  impose  any  further  tax  or  burden  upon  them  during 
the  continuance  of  their  charters  under  this  act' :  held,  that 
the  tax  upon  the  stockholders,  by  reason  of  their  stock,  was  a 
violation  of  the  contract,  and  the  tax  was  illegal." 

The  following  extract  from  the  syllabus  of  the  decision  in 
State  Bank  v.  Knoop,  16  How.  376,  is  sufficient  to  show  that 
the  case  has  no  bearing  on  our  present  discussion:  "The  legis- 
lature of  a  state,  if  not  restrained  by  its  constitution,  may 
make  a  valid  and  binding  contract  with  a  banking  corpora- 
tion, in  its  charter,  that  no  more  than  a  specified  amount  of 
taxes  shall  be  levied  on  its  property  during  a  terra  of  ten 
years;  and  a  succeeding  legislature  has  no  power  to  pass  a 
law  impairing  the  obligation  of  such  a  contract." 

The  issue  decided  in  the  case  of  Jefferson  Branch  Bank  v. 
Skelly,  1  Black,  U.  S.  436,  is  sufficiently  stated  in  the  follow- 
ing extract  from  the  head-notes  of  the  decision:  "The  charter 
of  a  bank  is  a  franchise,  which  is  not  taxable  as  such,  if  a 
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price  has  been  paid  for  it,  which  the  legislature  has  accepted 
with  a  declaration  that  it  is  to  be  in  lieu  of  all  other  taxation.^* 

The  Italics  are  ours,  and  the  words  thus  emphsgized  actu- 
ally demonstrate  the  striking  difference  between  that  and  our 
case. 

In  the  case  of  New  Yorlc  etc.  R.  R.  Co.  v.  Sahin,  26  Pa.  St. 
242,  the  supreme  court  of  Pennsylvania  recognized  in  very  clear 
language  the  legal  difference  between  a  bonus  and  a  tax,  which 
underlies  our  decision  now  under  discussion,  when  it  said: 
"It  sometimes  happens  that  a  bonus  is  demanded  and  re- 
ceived from  a  bank  or  other  corporation  at  the  granting  of  its 
charter,  and  afterward  all  that  class  of  corporations  are  ex- 
pressly subjected  to  another  rate  of  taxation.  No  exemption 
of  a  particular  institution  is  to  be  implied  from  the  payment 
of  the  bonus,  for  that  would  be  to  set  up  judicial  implications 
against  an  express  exercise  of  the  taxing  power." 

In  our  case  we  are  called  on  to  set  up  a  judicial  implication 
of  an  exemption  from  a  license  for  which  there  is  not  the 
slightest  stipulation  in  the  contract  by  which  the  company 
acquired  a  renewal  of  its  expired  franchise,  simply  for  the 
reason  that  the  contract  stipulated  the  payment  of  a  bonus  for 
a  valuable  franchise  for  a  term  of  twenty-five  years. 

It  is  a  principle  clearly  deducible  from  the  veiy  decisions 
quoted  by  defendant's  counsel,  that  no  corporation  can  claim 
immunity  from  taxation  or  from  a  license  because  it  paid  a 
consideration  for  its  charter  or  franchise,  in  the  al)fience  of  a 
stipulation  on  the  part  of  the  state,  or  other  taxing  power, 
that  the  bonus  was  received  in  lieu  of  any  further  or  future 
taxation.  We  therefore  conclude  that  our  former  decision 
must  remain  untouched,  and  that  this  case  was  correctly  de- 
cided below. 

Judgment  affirmed.  

Corporations  —  Taxation  —  Exemptioit.  — A  honua  is  the  prio»  xjald  for 
•  franchise,  or  power  of  doing  business  as  a  corporation,  and  m».v  be  meas- 
nred  by  the  tax  on  the  capital  stock,  or  by  a  specific  snm  stipulated;  but  an* 
less  otherwise  stipnlated  in  the  charter,  the  payment  of  a  bonoM  po  mora 
exempts  'from  taxation  other  property  of  the  corporation  than  it  does  the 
dividends  in  the  hands  of  the  stockholders,  or  the  real  property  whiofc  th« 
corporation  holds:  StaU  v.  Bank  q^  Smyrna,  2  Hoost  99;  73  Aot.  D«»  MM. 
endnote. 
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Newgass  v.  City  op  New  Orleans. 

[42  Louisiana  Annual,  163.] 

Municipal  Corporations  —  Power  to  Issue  Obligatiox  to  Pay  Monet. 
—  A  mnnicipal  corporation  has  no  right  as  an  incidental  function  to  bor* 
row  money,  issue  negotiable  securities  or  unconditional  obligations  to 
pay  money,  without  express  legislative  sanction  or  irresistible  implica- 
tion. It  may,  however,  issue  warrants  or  orders  negotiable  in  form  and 
transferable  by  delivery  or  indorsement,  but  they  are  not  negotiable 
paper  in  the  hands  of  the  holder  so  as  to  exclude  inquiry  into  the  legal* 
ity  of  their  issue,  or  to  preclude  defenses  thereto. 

Municipal  Corporations. — Certificates  of  Indebtedness  issued  by  a 
municipal  corporation  without  express  authority  of  law,  and  regularly 
filled  in  the  name  of  its  creditor  or  bearer,  are  not  unconditional  obliga- 
tions to  pay,  and  are  not  negotiable  so  as  to  pass  title  by  delivery, 
especially  when  the  ordinance  under  which  they  are  issued  is  printed 
on  and  forms  part  thereof,  and  requires  as  a  condition  precedent  to 
their  issue  that  the  party  named  therein  sign  a  receipt  therefor,  which 
condition  has  not  been  complied  with.  In  such  case  the  question  as  to 
whether  or  not  they  were  fraudulently  issued,  or  the  good  faith  of  the 
holder  for  value,  is  immaterial.  The  holder  takes  them  with  notice  of 
everything  which  appears  thereon. 

W.  S.  Benedict^  for  the  appellant. 

Francis  B.  Lee,  assistant  city  attorney,  Cafleton  Hunt,  city 
attorney,  and  Walter  H.  Rogers,  for  the  appellee. 

Bermudez,  C.  J.  The  question  to  be  determined  in  this 
case  involves  the  right  of  the  plaintiff  to  recover  from  the  city 
of  New  Orleans,  as  holder  of  certain  certificates  of  indebted- 
ness, issued  by  the  comptroller  and  mayor,  in  the  name  of  the 
city,  under  a  certain  ordinance,  in  favor  of  parties  named 
therein,  or  bearer,  and  which  on  their  face  purport  to  be  evi- 
dences of  liability;  in  other  words,  whether  such  vouchers 
can  be  assimilated  to  ordinary  promissory  notes,  state  or 
municipal  bonds,  and  such  as  can  be  recovered  upon  by  hold- 
ers in  good  faith  and  for  value,  etc. 

Substantially,  the  answer  is  a  denial  of  ownership  in  plain- 
tiff and  of  the  right  to  sue  and  a  declaration  of  the  worth- 
lessness  of  the  instruments,  afid  the  assertion,  under  any 
contingency,  of  the  right  of  setting  up  equities  destructive  of 
the  rights  of  plaintiff. 

From  a  judgment  of  dismissal  plaintiff  appealed. 

In  April,  1881,  and  in  June,  1883,  ordinances  Nos.  6968^ 
A.  S.,  and  347,  C.  S.,  were  adopted  by  the  city  council  of  New 
Orleans,  authorizing  the  issuance  of  certificates  of  indebted- 
ness to  certain  creditors  of  the  city,  to  be  signed  by  the  comp- 
troller and  the  mayor. 
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They  are  to  the  effect,  — 

1.  That  any  creditor  of  the  city  to  whom  the  appropriation 
has  been  made,  but  in  whose  favor  the  comptroller  cannot 
draw  a  warrant  until  there  be  money  in  the  treasury  to  the 
credit  of  the  appropriate  account  not  otherwise  appropriated, 
shall  be  authorized,  upon  demand,  to  receive  a  transferable 
certificate  of  ownership  entitling  him  or  bearer  to  receive  a 
cash-warrant; 

2.  That  the  creditor  shall  sign  a  receipt  therefor,  stipulat- 
ing that  the  cash-warrant  shall  be  claimed  only  on  the  sur- 
render of  the  certificate,  and  the  acceptance  of  the  warrant 
shall  be  an  acceptance  of  the  conditions  of  the  ordinance; 

8.  That  the  warrant  shall  issue  strictly  in  the  order  of  the 
promulgation  of  the  appropriating  ordinance; 

4.  That  the  certificate  shall  not  novate  or  affect  the  nature 
of  the  claim,  but  shall  be  simply  an  evidence  of  transferable 
ownership; 

5.  That  the  certificate  shall  state  upon  its  face  the  nature 
and  effect  of  its  issue,  with  numbers,  dates,  and  names,  and 
that  upon  its  reverse  the  ordinance  shall  be  printed. 

Ordinance  347,  C.  S.,  contains  the  form  of  the  certificate 
mentioned  in  it,  and  which  reads  as  follows:  — 
"Office  of  the  Comptrolleb. 
"  Certificate  of  Ownership  of  Appropriation. 
"Issued  under  Ordinance  No.  347,  C.  S.,  approved  June  £6^ 

1883. 

"  New  Obleans, ,  188-. 

**  This  is  to  certify  that  under  ordinance  No.  — ,  adopted 

,  IBS-,  the  sum  of  $ has  been  appropriated  to for 

and  on  account  of ,  and  the  said ,  or  bearer  hereof, 

shall,  upon  the  surrender  of  this  certificate  (and  not  other- 
wise), be  entitled  to  receive,  in  the  order  of  the  promulgation 
of  said  ordinance,  a  cash-warrant  on  the  treasurer  on  any 
fund  in  the  treasury  to  the  credit  of  the  appropriate  fund,  and 
not  otherwise  appropriated. 

"  It  is  herein  specially  agreed  to  by  the  holder  of  this  cer- 
tificate that  it  bears  no  interest,  and  shall  not  novate,  nor  in  any 
manner  affect,  the  nature  of  the  claim  against  the  city  under 
the  ordinance  referred  to,  but  shall  be  simply  an  evidence  of 
transferable  ownership  thereof;  and  whenever  the  ordinance, 
or  that  portion  of  it  to  which  this  certificate  applies,  is  paid  or 
canceled  by  being  tendered  and  received  in  payment  of  taxes 
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when  authorized  by  law,  then  this  certificate  shall  be  bu> 
rendered  to  the  ofl&ce  of  the  comptroller. 

" ,  Comptroller. 

" ,  Mayor." 

The  certificates  sued  on  are  in  that  form,  and  bear  on  their 
reverse  a  copy  of  the  ordinance.  Naturally,  the  blanks  are 
filled  up. 

The  right  of  municipal  corporations  to  borrow  money  and 
to  issue  negotiable  securities  has  frequently  been  questioned; 
and  although  judicial  adjudications  on  the  subject  may  have 
considered  it  from  different  stand-points,  recognizing  or  deny- 
ing it  according  to  circumstances,  it  may  now  be  admitted  as 
settled  that  they  can  do  neither  without  express  legislative 
sanction  or  irresistible  implication. 

After  reviewing  all  the  authorities  on  the  subject,  Mr.  Dil- 
lon says  that  he  regards  it  as  the  true  doctrine  that,  as  inci- 
dental to  the  discharge  of  its  ordinary  corporate  functions,  no 
municipal  or  public  corporation  has  the  right  to  invest  any 
instrument  it  may  issue,  whatever  its  form,  with  that  supreme 
and  dangerous  attribute  of  commercial  paper  which  insulates 
the  holder  for  value,  from  equities  which  attach  to  its  incep- 
tion; and  he  adds  that  this  point  should  be  guarded  by  the 
courts  with  the  utmost  vigilance:  Dillon  on  Municipal  Corpo- 
rations, sec.  126. 

The  consequences  of  recognizing  such  a  power,  in  the  ex- 
travagance it  will  stimulate,  in  the  frauds  it  will  engender, 
and  in  the  ruinous  indebtedness  it  will  inevitably  produce,  are 
alarming  to  contemplate:  Id.,  sec.  125,  par.  2. 

Further  on,  he  says  that  although  warrants  or  orders  nego- 
tiable in  form  may  be  made  by  the  proper  municipal  oflficers, 
and  in  many  states  may  be  transferred  by  delivery  or  indorse- 
ment, and  the  holder  may  sue  thereon,  yet  they  are  not  com- 
mercial or  negotiable  paper  in  the  hands  of  holders,  which 
exclude  inquiry  into  the  legality  of  their  issue,  or  preclude 
defense  thereto.  They  are  not  bills  of  exchange:  Id.,  sec.  487. 
Such  warrants  and  orders  are  not  intended  to  have  the  quali- 
ties of  negotiable  paper,  but  are  instruments  authorized  for 
convenient  use  in  conducting  the  current  or  ordinary  business 
of  the  corporation,  and  as  a  means  of  anticipating  its  ordinary 
revenue.  It  would  overwhelm  municipalities  with  ruin  to 
hold  that  they  protect  an  innocent  holder  for  value  from  de- 
fenses of  which  he  has  no  notice,  actual  or  constructive.  All 
holders  of  such  orders,  even  when  payable  to  bearer,  stand  in 
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the  shoes  of  the  payee,  and  the  rights  and  remedies  are  essen- 
tially diflferent  from  those  of  the  holders  of  authorized  nego- 
tiable municipal  bonds.  Such  is  the  sound  doctrine  and  such 
the  authorities,  almost  without  exception:  Id.,  sec.  503. 

In  the  case  of  Mayor  v.  Ray,  19  Wall.  477,  it  was  said  that 
vouchers  for  money  due,  certificates  of  indebtedness  for  ser- 
vices rendered  or  for  property  furnished  for  the  uses  of  the 
city,  orders  or  drafts  drawn  by  one  city  oflBcer  upon  another, 
or  any  other  device  of  the  kind,  and  for  liquidating  the 
amount  legitimately  due  to  public  creditors,  are  of  course 
necessary  instruments  for  carrying  on  the  machinery  of  mu- 
nicipal administration  and  for  anticipating  the  collection  of 
taxes;  but  to  invest  such  documents  with  the  character  and 
incidents  of  commercial  paper  as  to  render  them  in  the  hands 
of  bona  fide  holders  absolute  obligations  to  pay,  however  ir- 
regularly or  fraudulently  issued,  is  an  abuse  of  their  true 
character  and  purpose.  It  has  the  effect  of  converting  a  mu- 
nicipal corporation  into  a  trading  company,  and  puts  it  in  the 
power  of  corrupt  officials  to  involve  a  political  community  in 
inevitable  bankruptcy.  No  such  power  ought  to  exist,  unless 
conferred  by  legislative  enactment,  either  express  or  clearly 
implied.  Every  holder  of  a  city  order  or  certificate  knows 
that,  to  be  valid  or  genuine  at  all,  it  must  have  been  issued  as 
a  voucher  for  city  indebtedness.  It  could  not  lawfully  issue 
for  any  other  purpose.  He  must  take  it,  therefore,  subject  to 
the  risk  that  it  has  been  lawfully  and  properly  issued.  His 
claim  to  be  a  bona  fide  holder  will  always  be  subject  to  this 
qualification. 

The  face  of  the  paper  itself  is  notice  to  him  that  its  validity 
depends  upon  the  regularity  of  its  issue. 

The  officers  of  the  city  have  no  authority  to  issue  for  any 
illegal  or  improper  purpose,  and  their  acts  cannot  create  an 
estoppel  against  the  city  itself,  its  tax-payers,  or  people.  Per- 
sons receiving  it  from  them  know  whether  it  issued  and 
whether  they  receive  it  for  a  purpose  and  a  proper  consider- 
ation. Of  course,  they  are  affected  by  the  absence  of  these 
essential  ingredients,  and  all  subsequent  holders  take  cum 
onere^  and  are  affected  by  the  same  defect. 

This  ruling  is  in  perfect  accord  with  what  the  same  court 
had  shortly  before  held:  See  Police  Jury  v.  Britton^  16  WalL 
566;  see  also  Parsons  v.  Monmouth,  70  Me.  262. 

In  this  state,  instruments  of  such  character  have  been  de- 
clared not  to  be  commercial  or  negotiable  paper:  Board  etc.  v. 
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Hernandez,  31  La.  Ann.  161;  State  ex  rel.  Daunoy  v.  City,  52 
O.  B.,  fol.  289;  State  ex  rel.  Newman  v.  Lusher,  50  O.  B.,  fol.  571. 

It  is  therefore  patent  that  whatever  the  form  be,  the  certifi- 
cates sued  on,  they  are  not  negotiable  and  transmisBible,  as  is 
claimed  by  the  plaintiff. 

A  simple  inspection  of  them  suffices  to  justify  this  conclu- 
sion. 

They  are  instruments  consisting  of  face  and  reverse,  which 
must  be  read  as  one,  in  each  instance,  from  the  eight  corners. 

Although  they  purport  to  be  certificates  of  indebtedness  in 
favor  of  creditors  of  the  city,  in  whose  favor  an  appropriation 
has  been  made  by  a  designated  ordinance,  they  are  not  un- 
conditional obligations  to  pay  money.  They  refer  to  the  ordi- 
nance under  which  they  were  prepared,  and  which,  printed  on 
the  back,  forms  part  of  them;  they  give  the  name  of  the 
creditor  entitled  to  receive  same,  whose  name  must  be  on  the 
city's  books;  they  show  that  they  cannot  be  uttered  unless 
the  receipt  mentioned  in  the  ordinance  be  first  given;  they  are 
simply,  under  the  terras  of  the  ordinance,  evidence  of  trans- 
ferable ownership;  they  do  not  call  for  money  on  presentation; 
they  fix  no  time  for  maturity;  they  are  merely  convertible  into 
a  cash-warrant,  and  subjected  to  other  contingencies,  useless  to 
specify.  They  are  not  indorsed  by  the  party  whose  name  they 
contain,  or  by  any  agent  or  transferee  of  his.  They  are  not 
even  conditional  obligations  to  pay  any  amount.  How,  then, 
can  it  be  claimed  with  any  sincerity  that  they  can  be  assimi- 
lated to  ordinary  notes  and  bonds? 

For  the  purposes  of  this  controversy  it  is  immaterial  how 
they  left  the  hands  of  the  city  officials  who  signed  them, 
whether  fraudulently  or  otherwise,  and  whether  the  plaintiff 
is,  or  not,  holder  in  good  faith  for  value,  and  in  due  course  of 
business. 

From  the  very  language  of  the  ordinance,  which  forms  part 
of  them,  they  could  not  have  been  uttered  by  the  city  officers 
authorized  to  emit  them,  unless  the  parties  to  whom  they  ac- 
crued had  previously  signed  therefor,  as  a  condition  precedent 
for  delivery,  a  specific  receipt  containing  certain  stipulations, 
as  parts  of  a  new  contract. 

There  is  no  evidence  that  such  receipt  was  ever  signed  by 
the  parties  named  in  the  certificates,  their  agent  or  trans- 
feree; so  that  even  if  the  certificates  were  obligations  to  pay, 
which  they  are  not,  their  emission  to  the  creditor  could  have 
vested  title  in  him  to  them  only  on  his  signature  of  the  re- 
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ceipt,  and  this  formality  having  been  imposed  as  a  prerequi- 
site by  the  ordinance  printed  on  the  back  of  the  certificates, 
and  forming  part  thereof,  and  not  having  been  observed,  the 
ownership  of  the  certificates  would  not  pass  to  plaintiff. 

To  all  intents  and  purposes,  those  certificates  are  in  legal 
contemplation  still  in  the  possession  of  the  city,  subject  to  the 
order  or  receipt  of  such  parties,  their  agent  or  transferee;  so 
much  so  that  if  the  city  were  to  satisfy  the  demand  of  plain- 
tiff the  original  parties  might  have  cause  to  complain,  and 
require  another  payment  to  themselves. 

Surely,  the  plaintiff  in  this  case  has  no  greater  rights  than 
the  parties  whose  names  the  certificates  bear.  Conceding 
that  those  parties  have  either  signed  the  receipt  in  question, 
or  indorsed  over  the  certificate  in  blank  to  the  plaintiff,  it 
does  not  follow  that  the  plaintiff  would  be  entitled  to  the 
money  judgment  which  he  seeks,  for  the  obvious  reason  that 
the  parties  named  in  the  certificates  could  not  themselves 
have  obtained  it,  inasmuch  as,  under  the  ordinance,  which 
forms  part  of  the  certificate,  all  that  the  creditor  could  claim 
would  be  a  warrant  on  the  treasurer,  to  be  paid  out  of  ihfi 
appropriated  fund  in  the  city  coffers,  in  the  order  stated  in 
the  ordinance. 

The  demand  is  not  for  any  such  warrant,  and  if  it  were  it 
could  not  be  allowed,  as  there  is  no  evidence  that  there  is 
money  in  the  treasury  appropriated  to  the  payment  of  the 
debt  or  claim  for  which  the  warrant  would  have  issued. 

Judgment  affirmed. 

MiTNiciPAL  Corporations,  Powers  oy.  —  The  legialatnre  may  delegate 
certain  powers  to  municipal  corporations:  People  v.  Baltimore  etc.  R.  B.  Co., 
117  N.  Y.  150;  sach  as  the  power  to  issue  bonds:  Smaller/  v.  Yatea,  41  Kan. 
650;  Fulton  v.  Siverton,  42  Minn.  395;  to  pay  debts  contracted  by  legal 
authority:  Rushville  O.  Co.  v.  Bushville,  121  Ind.  206;  16  Am.  St.  Rep.  388, 
and  note;  City  of  Alma  v.  Loehr,  42  Kan.  368.  But  municipal  bonds  are  al- 
ways subject  to  the  conditions  upon  which  they  were  issued:  Eddy  v.  People, 
127  111.  4'28.  In  State  v.  Benton,  26  ]Seb.  154,  it  was  decided  the  cities  of 
the  second  class  have  no  power  to  issue  bonds  in  payment  of  work  done  in 
guttering  intersections  of  streets. 

Municipal  Corporations  can  Exercise  No  Powers  not  expressly  granted 
them  by  legislative  authority  or  necessarily  implied  therefrom:  Village  of 
Carthage  v.  Fredei-ick,  122  N.  Y.  268;  19  Am.  St.  Rep.  490,  and  note;  Wella 
V.  Town  ofSalina,  119  N.  Y.  281;  Rusnell  v.  Tate,  52  Ark.  541;  20  Am.  St. 
Rep.  193,  and  note.  Municipal  corporations  do  not  have  the  general  power 
of  borrowing  money  for  municipal  purposes:  Wells  v.  Toion  of  Salina,  119 
N.  Y.  285,  in  which  case  is  a  collection  of  authorities  upon  the  question  of 
the  power  of  municipalities  to  borrow  money.     Compare  President  etc  v. 
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Mayor  etc  qf  ChiUicothe,  7  Ohio,  31;  30  Am.  Dec  185,  and  note  190-194,  as  to 
the  implied  power  of  a  municipal  corporation  to  borrow  money.  See  also 
MUUy.  Oleason,  11  Wis.  470;  78  Wis.  721,  and  note. 

Municipal  Corporations.  —  As  to  the  power  of  the  legislature  to  dele* 
gate  authority  to  municipal  corporations,  see  note  to  Bobmson  ▼.  Jiayor  qf 
Franklin,  34  Am.  Deo.  632,  633. 
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[42  Louisiana  Annual,  860.] 

Railboads  —  Rights  and  Obligations  at  Highway  Crossings. — Where 
»  railroad  crosses  a  highway  on  the  same  level,  those  traveling  on  either 
have  a  legal  right  to  pass  over  the  crossing,  and  to  require  due  care  on  the 
part  of  those  traveling  on  the  other,  to  avoid  a  collision.  The  train,  how- 
ever, has  the  preference  and  right  of  way,  but  is  bound  to  give  due  warn- 
ing of  its  approach,  so  that  a  wagon  on  the  highway  may  stop,  and  it  is 
bound  to  use  every  exertion  to  stop  if  the  wagon  is  inevitably  in  the  way. 
Hence  it  is  negligence  ou  the  part  of  the  railroad  company  to  fail  to  give 
such  warning  by  sounding  the  engine  whistle  at  the  distance  from  the 
crossing  required  by  the  rules  of  the  company. 

Railroads  —  Collision — Negligencr  in  Failing  to  Look  and  Listen. 
—  One  who  is  traveling  on  a  highway,  and  crossing  a  railway  track  on  a 
common  level,  is  bound  to  exercise  ordinary  care  and  due  diligence  under 
all  circumstances,  to  ascertain  whether  a  train  is  approaching  and  to 
avoid  a  collision;  and  if  before  attempting  to  cross,  and  being  in  posses- 
sion of  all  his  senses,  he  fails  to  look  and  listen,  he  is  guilty  of  such  con- 
tributory negligence  as  Mrill  preclude  his  recovery  for  an  injury  sustained 
from  a  collision  with  the  train. 

Railroads  —  Negligence  op  Company  will  not  Excuse  Negligence  op 
Highway  Traveler  in  Failing  to  Look  and  Listen. — The  neglect 
of  a  railroad  engineer  to  sound  the  whistle  or  ring  the  bell  on  nearing  a 
highway  crossing  will  not  relieve  a  traveler  on  the  highway  from  the  ne- 
cessity of  taking  ordinary  precautions  for  his  safety,  nor  will  it  excuse 
his  contributory  negligence  in  failing  to  look  and  listen  before  attempting 
to  cross  the  railroad  track. 

Howe  and  Prentiss,  for  the  appellant. 

R.  N.  Sims,  O,  A.  Gondran,  and  A.  Talbotf  for  the  appel- 
lees. 

PocHE,  J.     This  is  an  action  in  damages  by  the  father  and 
the  mother  of  one  Elizd  Brown,  for  the  death  of  the  latter 
which  resulted  from  a  collision  between  a  passenger  train  of 
the  defendant  company  and  a  plantation  cart  driven  by  the 
deceased. 

The  defense  is  a  general  denial,  and  the  plea  of  contributory 
negligence. 

The  railroad  company  appeals  from  a  judgment  of  ten  thou- 
sand dollars,  based  on  the  verdict  of  a  jury. 
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The  accident  occurred  on  the  6th  of  March,  1889,  at  about 
two  o'clock,  p.  M.,  on  a  large  sugar  plantation  situated  on  the 
Mississippi  River,  extending  to  the  rear  between  lateral  lines, 
and  which  is  crossed  from  one  of  said  lines  to  the  other  by  the 
road-bed. 

There  are  on  the  plantation  several  roads,  extending  from 
the  front  to  the  rear  thereof,  which  cross  the  railroad,  and 
which  are  elevated  at  each  intersection  to  a  height  sufficient 
to  reach  the  level  of  the  road-bed,  so  as  to  facilitate  the  pas- 
sage over  the  same. 

On  that  day  the  deceased,  Elize  Brown,  who  was  a  laborer 
on  that  plantation,  was  engaged  in  hauling  seed-cane  from  the 
front  to  the  rear  of  the  field,  and  in  that  work  he  had  to  use 
one  of  the  roads  which  intersected  the  track  as  hereinabove 
stated.  The  cart  which  he  drove  was  hitched  to  four  mules, 
two  leading  together,  and  two  together  as  wheel-mules,  one  of 
the  latter  being  ridden  by  the  driver. 

As  a  special  passenger  train,  running  from  New  Orleans 
west  at  the  rate  of  thirty  miles  an  hour,  approached  that 
plantation,  Brown,  the  deceased,  was  driving  his  empty  cart 
from  the  rear  or  swamp  side  of  the  railroad  to  the  front  or  river 
side  of  the  plantation,  and  as  his  team  was  in  the  act  of  cross- 
ing the  track,  the  collision  occurred,  by  which  three  of  the 
mules  were  killed  outright,  and  by  which  he  received  the  in- 
juries which  caused  his  death,  some  fifty  hours  later.  Plain- 
tififs'  theory  of  the  case  is,  that  the  accident  is  attributable 
exclusively  to  the  fault  of  the  company  and  of  its  employees, 
and  that  the  deceased  is  entirely  free  of  any  charge  of  negli- 
gence or  want  of  proper  care  in  the  premises. 

Their  contention  is,  that  it  was  gross  negligence  on  the  part 
of  the  engineer  to  have  failed  to  blow  his  whistle  at  one  quarter 
of  a  mile  before  reaching  the  crossing,  as  he  was  required  by 
the  rules  of  the  company,  and  for  failing  to  give  any  other 
warning  of  the  approach  of  his  train,  which  was  an  extra  train, 
running  and  passing  at  that  point  at  an  unusual  hour,  at 
which  time  no  trains  of  any  description,  or  in  any  direction, 
were  due  according  to  schedule. 

They  further  contend  that  for  these  same  reasons  the 
deceased,  whose  work  necessitated  his  frequent  crossing  of 
the  railroad  track,  and  who  knew  no  train  was  to  be  ex- 
pected from  New  Orleans  before  late  evening,  and  that  the 
first  train  due  on  that  day  was  to  come  from  an  opposite  di- 
rection, on  its  way  to  New  Orleans,  and  would  be  due  only  at 
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3:30  in  the  evening,  was  not  held  to  a  greater  degree  of  care 
and  caution  than  that  which  he  had  exercised  on  the  occa- 
sion. 

On  many  of  the  questions  of  fact  involved  in  that  conten- 
tion, the  evidence  is  very  conflicting. 

But  the  preponderance  of  the  testimony  in  the  record  la  to 
the  effect  that  as  Brown  approached  the  railroad  track  he  was 
driving  his  team  at  a  slow  trot,  but  as  he  began  to  ascend  the 
elevation  leading  to  the  crossing,  his  mules  moved  at  a  walk, 
which  was  their  gait  when  struck  by  the  engine. 

He  was  looking  straight  ahead,  and  he  did  not  see  the  train 
or  hear  its  noise. 

When  he  was  at  a  short  distance  from  the  track  he  was  seen 
by  the  fireman,  who  had  just  then  taken  his  seat  on  the  same 
side  of  the  engine  as  that  on  which  the  team  was  moving, 
having  a  moment  before  been  engaged  in  putting  coal  in  the 
furnace. 

As  soon  as  he  saw  Brown  he  began  to  ring  his  bell,  and  ob- 
serving that  the  latter  was  still  approaching  the  track,  he  sang 
out  to  the  engineer  that  a  team  was  approaching;  but  Brown 
was  then  only  about  ten  feet  from  the  track. 

The  engineer,  who  sat  on  the  opposite  side  of  the  engine,  the 
regular  place  of  that  employee,  did  not,  and  says  that  he  could 
not,  see  Brown,  on  account  of  the  intervening  boilers,  and  he 
saw  only  the  two  lead-mules,  and  that  only  at  the  moment  of 
the  collision.  On  the  warning  of  the  fireman,  the  engineer  at 
once  sounded  his  whistle,  applied  the  air-brakes,  and  reversed 
his  engine.     But  it  was  too  late,  and  the  collision  occurred. 

It  is  admitted  by  the  engineer  in  his  testimony  that  he  did 
not  sound  his  whistle  one  quarter  of  a  mile  before  reaching  the 
crossing  at  which  Brown  was  struck,  and  that  his  only  alarm 
whistle  was  sounded  at  about  half  a  mile  distant  from  that 
point,  and  that  it  was  really  the  whistle  for  a  platform  on  the 
adjoining  plantation. 

That  testimony,  therefore,  goes  a  great  way  to  fasten  proof 
of  negligence  on  the  engineer,  who  is  thus  shown  to  have 
neglected  or  failed  to  comply  with  the  rule  of  the  company 
itself,  by  which  he  was  required  to  have  sounded  his  whistle 
at  a  quarter  of  a  mile  before  reaching  the  crossing  at  which 
the  accident  occurred. 

But  the  question  is  yet  open  as  to  the  contributory  negli- 
gence charged  to  the  deceased. 

It  is  in  proof  that  the  road-bed  was  elevated  about  four  feet 
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above  the  level  of  the  surrounding  fields;  that  at  that  season 
of  the  year  there  were  no  plants  growing  or  grown,  no  weeds 
or  undergrowth  of  any  kind,  or  other  obstacle,  to  obstruct  the 
view  of  the  road,  which  lay  high  and  clear,  open  to  unin- 
terrupted view  for  at  least  half  a  mile  either  way  from  the 
crossing.  The  whole  scene  was  in  a  large,  open  field  in  full 
cultivation,  without  the  slightest  obstacle  to  noise  or  sound; 
and  it  was  on  a  clear  day,  with  sunshine,  at  about  two  o'clock 
p.  M.,  that  the  accident  occurred. 

It  is  therefore  clear  and  unquestionable  that  the  deceased 
was  in  no  way  deprived  of  every  facility  to  see  the  approach- 
ing train,  or  to  hear  the  loud  noise  made  by  it  in  its  rapid 
motion  at  the  rate  of  thirty  miles  per  hour. 

But  it  is  in  proof,  and  it  is  not  denied  by  plaintiflfs,  that  as 
he  approached  the  road,  and  before  attempting  to  cross  it, 
Brown  looked  right  straight  ahead,  without  turning  his  eyes 
either  way,  although  his  mules  slackened  their  gait  as  soon  as 
they  reached  the  elevation  hereinabove  described,  which  was 
at  least  a  reminder  of  the  proximate  crossing. 

It  is  no  answer  to  this  suggestion  to  say  that  the  train  was 
a  special  train,  running  at  an  unusual  and  an  unexpected 
hour.  It  is  in  proof  that  special  or  extra  trains  were  not  of 
unfrequent  occurrence  on  that  road.  And  common  prudence 
would  dictate  to  any  ordinary  man  that  a  train  might  be  ex- 
pected at  any  time  on  a  railroad  of  vast  extent  in  full  and 
active  operation,  especially  at  its  busy  season,  as  was  the  case 
here. 

The  relative  duties  of  persons  in  charge  of  trains  on  rail- 
roads, and  of  travelers  who  have  occasion  to  cross  such  rail- 
roads, are  well  defined  in  jurisprudence,  and  are  thoroughly 
understood  in  all  American  courts. 

And  we  commend  our  learned  brother  of  the  district  court 
for  having  adopted  and  embodied  in  his  charge  to  the  jury 
the  following  simple  and  clear  exposition  of  those  rights  and 
duties,  made  by  the  supreme  court  of  the  United  States 
in  the  case  of  Continental  Imp.  Co.  v.  Stead,  95  U.  S.  161: 
"If  a  railroad  crosses  a  common  road  on  the  same  level, 
those  traveling  on  either  have  a  legal  right  to  pass  over  the 
point  of  crossing,  and  to  require  due  care  on  the  part  of  those 
traveling  on  the  other,  to  avoid  a  collision.  Of  course,  these 
mutual  rights  have  respect  to  other  relative  rights  subsisting 
between  the  parties.  From  the  character  and  momentum  of 
a  railroad  train,  and  the  requirements  of  public  travel  by 
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means  thereof,  it  cannot  be  expected  that  it  shall  stop  and 
give  precedence  to  an  approaching  wagon  to  make  the  cross- 
ing first;  it  is  the  duty  of  the  wagon  to  wait  for  the  train. 
The  train  has  the  preference  and  right  of  way.  But  it  is  bound 
to  give  due  warning  of  its  approach,  so  that  the  wagon  may 
stop  and  allow  it  to  pass,  and  to  use  every  exertion  to  stop 

if  the  wagon  is  inevitably  in  the  way On  the  other  hand, 

those  who  are  crossing  a  railroad  track  are  bound  to  exercise 
ordinary  care  and  due  diligence  to  ascertain  whether  a  train  is 
approaching.  They  have,  indeed,  the  greatest  incentives  to 
caution,  for  their  lives  are  in  imminent  danger  if  collision  hap- 
pen, and  hence  it  will  not  be  presumed,  without  evidence,  that 
they  do  not  exercise  proper  care  in  a  particular  case.  But  not- 
withstanding the  hazard,  the  infirmity  of  the  human  mind  in 
ordinary  men  is  such  that  they  often  do  manifest  a  degree  of 
negligence  and  temerity  entirely  inconsistent  with  the  care  and 
prudence  which  is  required  of  them,  —  such,  namely,  as  an  or- 
dinary prudent  man  would  exercise  under  the  circumstances. 
When  such  is  the  case,  they  cannot  obtain  reparation,  even 
though  the  railroad  company  be  in  fault.  They  are  the  authors 
of  their  own  misfortune." 

In  another  case,  the  same  exalted  tribunal  announced 
practically  the  same  principle  in  the  following  language,  as 
condensed  in  the  syllabus  of  the  case  of  Chicago  etc.  R.  R.  Co. 
V.  Houston,  95  U.  S.  697:  "  The  neglect  of  an  engineer  of  a 
railroad  train  to  sound  its  whistle  or  ring  its  bell  on  nearing  a 
street  crossing  does  not  relieve  a  traveler  on  the  street  from 
the  necessity  of  taking  ordinary  precautions  for  his  safety. 
Before  attempting  to  cross  the  railroad  track,  he  is  bound  to 
use  his  senses,  to  listen  and  to  look,  in  order  to  avoid  any 
possible  accident  from  an  approaching  train." 

In  his  work  on  contributory  negligence.  Beach,  culling  the 
same  rule  from  "a  multitude  of  decisions,"  formulates  the 
doctrine  thus:  — 

"When  one  approaches  a  point  upon  the  highway,  where  a 
railroad  track  is  crossed  upon  the  saine  level,  it  is  his  plain 
duty  to  proceed  with  caution,  and  if  he  attempts  to  cross  the 
track,  either  on  foot  or  in  a  vehicle  of  any  description,  he 
must  exercise,  in  so  doing,  what  the  law  regards  as  ordinary 
care  under  the  circumstances.  He  must  assume  that  there 
is  danger,  and  act  with  ordinary  prudence  and  circumspec- 
tion upon  that  assumption":  Beach  on  Contributory  Negli- 
gence, sec.  63,  p.  191. 
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"  In  attempting  to  cross,  the  traveler  must  listen  for  signals, 
notice  signs  put  up  as  warnings,  and  look  attentively  up  and 
down  the  track." 

"  Statutes  and  municipal  ordinances  in  every  jurisdiction 
prescribe  specifically  the  duty  of  railway  corporations  in  re- 
spect to  railway  crossings;  but  no  failure  on  the  part  of  the 
railroad  company  to  do  its  duty  will  excuse  any  one  from 
using  the  senses  of  sight  and  hearing  upon  approaching  a  rail- 
way crossing,  and  whenever  the  due  use  of  either  sense  would 
have  enabled  the  injured  person  to  escape  the  danger,  the  in- 
jury is  conclusive  evidence  of  negligence,  without  any  reference 
to  the  railroad's  failure  to  perform  its  duty":  Beach  on  Con- 
tributory Negligence,  sec.  64,  p.  195.  See  also  Wood's  Rail- 
way Law,  1312;  Salter  v.  Utica  etc.  R.  R.  Co.,  75  N.  Y.  281; 
Murray  v.  Pontchartrain  R.  R.  Co.y  31  La.  Ann.  492;  Childs  v. 
New  Orleans  City  R.  R.  Co.,  33  La.  Ann.  151;  Houston  v.  VicJcs- 
hurg  etc.  R.  R.  Co.,  39  La.  Ann.  796;  Weeks  v.  New  Orleans  etc* 
R.  R.  Co.,  40  La.  Ann.  800;  8  Am.  St.  Rep.  560. 

As  applied  to  the  case  in  hand,  this  reasonable  rule  required 
that  Brown,  in  attempting  to  cross  the  railroad  track,  should 
have  looked  up  and  down  the  track;  by  so  doing  he  would 
inevitably  have  seen  the  train,  which  was  in  full  view  for 
nearly  a  mile,  without  the  slightest  obstruction.  And  that 
obligation  is  not  affected  by  the  fact  that  the  train  was  a  spe- 
cial or  extra  train;  that  circumstance  may  have  mitigated  the 
degree  of  his  negligence,  but  it  could  not  screen  his  conduct 
from  the  imputation  of  some  negligence.  Had  he  listened  as 
he  approached  the  crossing,  he  would  certainly  have  heard  the 
train  as  it  thundered  along  in  the  open  field  at  the  rate  of 
thirty  miles  an  hour,  with  no  obstruction  to  sound,  and  mak- 
ing a  noise  which  one  of  the  witnesses  compares  to  that  made 
by  "a  drove  of  cattle  going  across  a  bridge." 

It  is  in  proof  that  one  of  plaintiffs'  witnesses,  who  was  half 
a  mile  off,  that  another,  who  was  at  a  distance  of  one  hundred 
yards,  a  third,  who  was  three  hundred  yards  off,  and  a  fourth, 
who  was  at  a  distance  of  several  hundred  yards,  and  who  was 
walking  toward  Brown,  on  the  same  road  and  on  the  opposite 
side  of  the  track,  all  saw  and  heard  the  train  before  the  acci- 
dent; and  that  the  attention  of  one  of  them  was  attracted  to 
the  train  by  the  noise  which  it  made. 

There  is  no  pretense  that  Brown  was  defective  in  hearing, 
or  near-sighted,  and  it  is  passing  strange  that  he  should  have 
neither  seen  or  heard  the  approaching  train.     Plaintiffs'  couii- 
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sel  suggests  that  his  mind  was  absorbed  in  thoughts  about  his 
work.  This  is  very  probably  the  case,  and  it  turns  out  to 
have  been  his  misfortune,  and  the  loss  of  his  parents;  but  it  is 
legal  negligence,  which  clearly  contributed  to  the  deplorable 
accident  which  cost  him  his  life,  and  which  is  a  bar  to  plain- 
tiffs' right  of  recovery  in  this  case. 

It  was  negligence  on  the  part  of  the  engineer  to  have  omit- 
ted to  sound  the  whistle  at  a  quarter  of  a  mile  before  that 
crossing;  but  that  omission  did  not  render  the  accident  inevi- 
table, if,  on  the  other  hand,  Brown  had  been  sufficiently  pru- 
dent and  careful  when  he  approached  the  crossing. 

It  is  in  proof  that  his  mules  came  from  a  slow  trot  to  a  walk 
at  about  twenty  feet  from  the  track.  Had  he  seen  or  heard 
the  train,  it  was  yet  time,  and  it  would  have  been  easy  for  him 
to  have  stopped  his  team,  and  thus  have  avoided  the  accident. 

When  the  train-hands  first  saw  him,  they  used  every  means 
in  their  power  to  avoid  the  collision;  but  it  was  no  easy  mat- 
ter to  stop  a  train  moving  at  the  rate  of  thirty  miles  an  hour, 
and  there  was  no  obligation  on  the  part  of  the  company  to 
slacken  the  speed  of  its  trains  at  the  numerous  plantation 
cross-roads  intersected  by  its  track.  When  the  fireman  first 
saw  Brown,  he  rang  the  bell,  and  he  naturally  supposed  that 
the  team  would  be  stopped  before  reaching  the  crossing;  but 
as  the  team  kept  on  approaching,  the  engineer,  who  could  not 
see  Brown  from  his  place,  was  then  warned,  and  he  applied 
the  brakes  and  reversed  his  engine;  but  it  was  too  late.  At 
that  point,  nothing  more  could  have  been  exacted  of  them. 
We  therefore  conclude  that  Brown's  negligence  or  want  of 
care  contributed  to  the  accident,  and  Ihat  therefore  his 
parents  cannot  recover  in  the  present  action. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be  annulled,  avoided,  and  reversed;  that 
the  verdict  of  the  jury  be  set  aside,  and  that  plaintiffs'  de- 
mand be  rejected,  and  their  action  dismissed,  at  their  costs  in 
both  courts.  

Railroad  Companies,  Duty  of,  at  Public  Crossings.  —  As  to  the  duty 
required  of  a  railway  company  towards  one  who  may  be  ai^proaching  the 
track  at  a  public  crossing,  see  Heddles  v.  Chicago  etc.  H'y  Co.,  77  Wis.  228; 
20  Am  St.  Rep.  106,  and  note  114,  115. 

Railway  Crossings,  Duty  Required  of  Persons  Approaching.  —  One 
who  is  approaching  a  railway  crossing  is  bound  to  use  the  care  of  a  prudent 
man,  such  as  stopping,  looking,  and  listening  for  approaching  trains:  Cincin- 
nati  etc.  R'y  Co.  v.  Howard,  124  Ind.  280;  19  Am.  St.  Rep.  96,  and  note; 
note  to  Heddles  v.  C/iicayo  etc.  li'y  Co.,  20  Am.  St.  Rep.  114,  115. 
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Young  v.  Upshur. 

[42  Louisiana  Annual,  362.] 
Judgments,  when  Binding  on  Non-residents  without  Personal  Ser- 
vice. —  An  action  by  a  citizen  of  one  state  in  a  court  of  another  state 
against  a  citizen  of  another  state,  by  which  plaintiff  claims  title  to  an 
undivided  one-half  interest  in  joint  ownership  with  defendant  in  a  judg- 
ment  concerning  property,  rendered  in  the  court  where  the  present  suit 
is  brought,  but  which  is  pending  on  writ  of  error  in  the  supreme  court 
of  the  United  States,  is  substantially  a  proceeding  in  rem;  and  an  ex- 
ception to  the  jurisdiction  of  the  court  ratione  personce,  tendered  by  a 
curator  ad  hoc  appointed  to  represent  the  absent  defendant,  on  the 
ground  that  the  latter  has  not  been  personally  served,  is  not  good.  Sub- 
stituted service  by  citation  is  effectual  in  such  case,  and  the  judgment 
rendered  thereon  will  bind  the  absent  defendant  as  to  the  property 
specially  affected  thereby. 

Wade  R.  Young,  in  propria  persona,  for  the  appellant. 
Hugh  Tullis,  curator  ad  hoc,  for  the  appellee. 

Watkins,  J.  The  plaintiff,  claiming  to  be  the  owner  of  an 
undivided  one-half  interest  in  a  certain  judgment  rendered 
by  this  court  on  appeal  from  the  parish  of  Tensas,  in  the  suit 
entitled  Mrs.  Annie  M.  Upshur  et  al.  v.  Mrs.  Mary  E.  Briscoe 
et  al.,  by  purchase  from  the  plaintiffs  therein,  who  are  citizens 
of  the  District  of  Columbia,  and  which  is  still  pending  on 
writ  of  error  in  the  United  States  supreme  court,  complains,  — 

1.  That  in  the  notarial  act  of  transfer  said  plaintiffs,  as 
transferrers,  bound  themselves  not  to  interfere  with  her  as 
the  transferee  of  an  interest  therein,  in  the  conduct  and  man- 
agement of  said  suit,  in  any  manner;  2.  That  said  vendors 
and  transferrers  refuse  to  execute  and  comply  with  their 
agreement,  and  disavow  their  title  so  made,  and  contrary  to 
their  obligation,  are  attempting  to  effect  a  compromise  of  the 
matters  in  litigation,  in  violation  thereof  and  to  her  great  in- 
jury. Therefore  she  instituted  suit  in  the  parish  of  Tensas. 
and  prays  for  a  judicial  recognition  and  enforcement  of  said 
contract  of  sale  and  her  ownership  of  one  undivided  half-in- 
terest in  said  judgment. 

The  defendants  being  absentees  in  the  sense  of  the  Revised 
Civil  Code,  3556,  No.  3,  the  court  granted  an  order  appointing 
for  them  a  curator  ad  hoc,  in  pursuance  of  the  provisions  of 
article  56  and  corresponding  provisions  of  the  Code  of  Practice, 
upon  whom  substituted  service  of  citation  was  made.  The  cu- 
rator excepted  to  the  jurisdiction  of  the  court  ratione  personse, 
on  the  ground  that  defendants  have  not  been  cited  personally, 
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and  have  not  been  brought  into  court  by  any  process  of  the 
court  issuing  against  property  of  theirs  within  its  jurisdiction. 

This  exception  was  sustained,  the  suit  dismissed,  and  the 
plaintiff  has  appealed. 

The  question  is,  whether  this  proceeding  constitutes  judicial 
process  within  the  meaning  of  the  Fourteenth  Amendment  to 
the  federal  constitution.  The  leading  case  is  Pennoyer  v. 
Neff^  95  U.  S.  730.  In  that  case  the  supreme  court  announced 
the  governing  principle  to  be,  that  substituted  service  of  cita- 
tion "  is  effectual  only  when,  in  connection  with  process  against 
the  person  for  commencing  the  action,  property  in  that  state 
is  brought  under  the  control  of  the  court  and  subjected  to  its 
disposition  by  process  adapted  to  that  purpose,  or  when  the 
judgment  is  sought  as  a  means  of  reaching  such  property,  or 
(of)  affecting  some  interest  therein;  in  other  words,  when  the 
action  is  in  the  nature  of  a  proceeding  in  rem  ":  Page  733. 

Then  proceeding  to  specify  what,  in  that  sense,  a  proceed- 
ing in  rem  is  considered  to  be,  the  court  say:  "It  is  true  that 
in  a  strict  sense  a  proceeding  in  rem  is  one  taken  directly 
against  property,  and  has  for  its  object  the  disposition  of  the 
property,  without  reference  to  the  title  of  individual  claim- 
ants; but  in  a  larger  and  more  general  sense,  the  terms  are 
applied  to  actions  between  parties,  when  the  direct  object  is  to 
reach  and  dispose  of  property  owned  by  them,  or  of  some  in- 
terest therein.  Such  are  cases  commenced  by  attachment 
against  the  property  of  debtors,  or  instituted  to  partition  real 
estate,  foreclose  a  mortgage,  or  enforce  a  lien.  So  far  as  they 
affect  property  in  the  state,  they  are  substantially  proceedings 
in  rem,  in  the  broader  sense  we  have  mentioned." 

As  preparatory  to  the  utterance  just  quoted,  the  court  said: 
"Such  service  may,  also,  be  suflEicient  in  cases  where  the 
object  of  the  action  is  to  reach  and  dispose  of  property  in  the 
state,  or  of  some  interest  therein,  by  enforcing  a  contract,  or 
a  lien  respecting  the  same,  or  to  partition  it  among  different 
owners,  etc.  In  other  words,  such  service  may  answer  in  all 
actions  which  are  substantially  proceedings  in  rem.  But  when 
the  entire  object  of  the  action  is  to  determine  the  personal 
rights  and  obligations  of  the  defendants,  that  is,  when  the 
suit  is  merely  in  personam,  constructive  service  is  sufficient 
for  any  purpose":  Page  327. 

Within  the  "larger  and  more  general  sense"  in  which  the 
court  treated  actions  in  rem,  we  think  this  action  conies  clearly. 

It  is  not  an  action  in  personam.     Its  object  is  to  obtain  ju- 
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dicial  recognition  and  enforcement  of  a  specific  interest  in 
tangible  property  situated  in  the  parish  of  Tensas,  in  this  state. 
The  defendants  are  averred  to  be  the  plaintiff's  vendors,  and 
joint  owners  of  the  property  in  question,  and  she  complains 
that  they  are  about  to  dispose  of  same  to  her  prejudice,  and 
in  direct  violation  of  their  contract. 

Evidently,  judgment  is  sought  for  the  purpose  of  reaching 
the  property  in  question,  or  of  affecting  an  interest  therein,  by 
enforcing  a  contract  respecting  same,  within  the  meaning  of 
that  opinion.  This  appears  conclusive  in  the  light  of  the  con- 
cluding part  of  it,  in  which  the  court  was  careful  enough  to 
announce  that  it  was  not  their  intention  to  say  "  that  a  state 
may  not  require  a  non-resident  entering  into  a  partnership  or 
association  within  its  limits,  or  making  contracts  enforceable 
there,  to  appoint  an  agent  or  representative  in  the  state  to  re- 
ceive service  of  process  and  notice  in  legal  proceedings  insti- 
tuted with  respect  to  such  partnership,  association,  or  contracts, 
....  and  that  judgments  rendered  upon  such  service  may 
not  be  binding  upon  the  non-residents  both  within  and  with- 
out the  state." 

On  the  face  of  plaintiff's  petition,  it  appears  that  by  virtue 
of  defendants'  sale  to  her  of  an  interest  in  a  judgment,  they 
became  joint  owners  thereof,  and  that  their  contract  is  enforce- 
able in  the  courts  of  this  state  quoad  that  property. 

Laughlin  v.  Louisiana  etc.  Ice  Co.,  35  La.  Ann.  1185,  is  not  a 
similar  case.  In  that  case  we  held  that  substituted  service  of 
citation  was  insuflBcient  for  the  purpose  of  subjecting  a  foreign 
corporation,  unrepresented  by  an  agent  in  this  state,  to  a  per- 
sonal action  sounding  in  damages  upon  the  simple  averment 
that  it  owned  property  in  this  state.  In  that  view  we  are  still 
firm,  and  deem  it  perfectly  consistent  with  the  jurisprudence 
of  this  court  as  expounded  by  our  predecessors,  and  that  the 
jurisprudence  is  consistent  with  the  principles  of  Fennoyer  v. 
Neff,  95  U.  S.  730. 

Dupuy  V.  Huntf  2  La.  Ann.  263,  was  an  action  for  the  re- 
covery of  slaves,  or  their  value,  against  two  defendants;  one  a 
citizen  of  Mississippi,  the  other  of  Louisiana.  The  former  was 
cited  through  a  curator  ad  hoc,  and  he  excepted  on  the  grounds 
assigned  here,  and  the  court  said:  "  If  the  absentee  leaves  his 
property  without  an  administrator  or  agent,  if  it  be  attached 
at  the  suit  of  a  creditor,  or  if  an  absentee  becomes  a  necessary 
party  to  a  suit  between  other  persons  lawfully  in  court,  in  fur- 
therance of  justice,  the  law  authorizes  a  curator  to  be  appointed 
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to  represent  him.  There  is  something  on  which  the  jurisdic- 
tion of  the  court  is  based,  and  the  judgment  rendered  would 
be  within  the  recognized  and  ordinary  prerogatives  of  the  ju- 
dicial power." 

The  principles  stated  in  that  case  were  substantially  fol- 
lowed in  many  subsequent  opinions,  and  notably  in  Peterson  v. 
McRae,  3  La.  Ann.  101;  Jelks  v.  Smithy  5  La.  Ann.  674;  Ack' 
ley  V.  Lyons,  6  La.  Ann.  648;  Ferguson  v.  Thomas,  6  La.  Ann. 
218;  Prindle  v.  Williams,  9  La.  Ann.  34;  Stephens  v.  Graves^ 
9  La.  Ann.  239. 

But  in  Field  v.  New  Orleans  Delta  Co.,  19  La.  Ann.  36,  a  de- 
parture was  taken,  the  principles  announced  in  the  quoted 
cases  being  recognized,  but  misapplied  to  a  strictly  personal 
action.  In  the  more  recent  cases  of  O^Hara  v.  Booth,  29  La. 
Ann.  817,  Morris  v.  Bienvenu,  30  La.  Ann.  878,  and  Fly  v.  No- 
ble, 37  La.  Ann.  669,  those  earlier  cases  were  followed,  and  they 
are  in  keeping  with  Pennoyer  v.  Neff,  95  U.  S.  730,  to  which 
our  jurisprudence  has  been  conformed:  McKenzie  v.  Bacon. 
38  La.  Ann.  764;  Laughlin  v.  Louisiana  etc.  Ice  Co.,  35  La, 
Ann.  1184;  Heirs  of  McGehee  v.  McGehee,  41  La.  Ann.  657; 
Duruty  v.  Musacchia,  42  La.  Ann.  357. 

Our  conclusion  is,  that  the  case  stated  is  one  in  which  sub- 
stituted service  of  citation  is  effectual,  and  that  a  judgment 
pronounced  thereon  contradictorily  with  the  curator  ad  hoc  will 
bind  the  absentee  defendant  guoad  the  property  in  controversy, 
and  that  the  judge  a  quo  incorrectly  sustained  the  curator's 
exception,  and  dismissed  the  plaintiff's  suit. 

It  is  therefore  ordered  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled  and  reversed,  and  it  is  further  ordered 
and  decreed  that  the  suit  be  reinstated,  and  the  cause  re- 
manded for  further  proceedings  according  to  law  and  the  views 
herein  expressed. 

Judgments  against  Non-residents.  —  As  to  what  judgmenta  are  valid 
rendered  against  non-residents,  see  Harris  v.  Dougherty,  74  Tex.  1 ;  15  Am. 
St.  Rep.  812,  and  note;  Anderson  v.  Ooff,  72  Cal.  65;  1  Am.  St.  Rep.  34,  and 
note;  Harris  v.  Pullman,  84  111.  20;  25  Am.  Rep.  416;  Etoer  v.  Coffin,  1  Cuab. 
23;  48  Am.  Dec.  687,  and  note;  Bearing  v.  Bank  of  Charleston,  5  Ga.  497;  48 
Am.  Dec.  300,  and  note;  FUtU  River  8.  8.  Co.  r.  Foster,  6  Ga.  194;  48  Am. 
Dec  1248,  and  note. 
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Meyers  v.  Mathis. 

[42  Louisiana  Annual,  471.) 

Deeds  —  Conveyance  of  Batture  or  Alluvion  Rights.  —  A  deed  which 
describea  the  property  sold  as  fronting  on  a  certain  street,  and  extend* 
ing  between  certain  lines  to  the  river,  without  guaranty  of  measure* 
ment,  conveys  the  batture  or  alluvion  rights  to  the  river  frontage 
described  in  the  deed. 

Deed,  when  Conveys  Batture  or  Alluvion  Rights.  —  A  deed  describ- 
ing the  property  sold  as  fronting  on  a  river  conveys  the  batture  or  allu- 
vion rights  without  any  provision  to  that  effect  contained  in  the  deed. 

Henry  P.  Dart,  for  the  appellants. 

Moise  and  Cahn,  for  the  appellees. 

Bermudez,  C.  J.  This  is  a  suit  to  compel  the  defendants 
to  comply  with  an  adjudication  made  to  them  of  certain  real 
estate  in  this  city  for  eleven  thousand  seven  hundred  dollars. 

The  defense  is,  that  the  title  offered  describes  the  lots  as 
carrying  the  batture  privilege,  or  right  of  accretion,  when  in 
truth  the  plaintiffs  have  no  right  thereto,  for  the  reason  that 
titles  of  their  authors  to  them  make  no  conveyance  thereof. 

From  an  adverse  judgment  the  defendants  appeal. 

The  property  adjudicated,  consisting  of  three  contiguous 
lots,  is  described  as  situated  in  a  square  bounded  by  Jena, 
Water  Street,  Napoleon  Avenue,  and  the  Mississippi  River, 
having  a  stated  front  on  Water  Street,  and  extending  in  depth 
to  the  waters  of  the  river,  together  with  all  rights  of  batture 
or  accretion,  whether  the  same  is  now  formed  or  hereafter  to 
be  formed,  without  any  reservation  whatsoever. 

These  lots  were  sold  to  the  company  represented  by  the 
plaintiffs,  under  the  same  description,  by  Widow  Seiler,  as 
universal  legatee  of  her  husband. 

The  latter's  title,  derived  from  the  Millaudons,  contains  a 
description  of  the  lots  as  bounded  by  Jena  and  Water  streets. 
Napoleon  Avenue,  and  the  Mississippi  River,  fronting  on 
Water  Street,  with  a  stated  approximated  depth,  without  any 
guaranty  as  to  the  measurement. 

The  property  thus  sold  measured,  each  lot,  some  thirty  feet 
front,  on  a  depth  of  a  little  more  than  three  hundred  feet. 

Accretions  have  since  formed  successively  and  impercep- 
tibly to  the  first  quantity  of  soil,  by  which  the  river  water  line 
was  distanced  by  about  six  hundred  feet. 

The  right  of  the  Millaudons  to  the  batture  at  the  time  of 
Bale  is  not  disputed. 
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The  contention  is,  that  as  the  deeds  to  Seiler  are  reticent  as 
to  the  right  to  batture,  and  merely  mention  the  river  line  as  a 
boundary,  all.  the  accretions  since  formed  have  not  inured  to 
Seiler  and  his  assigns;  in  other  words,  that  the  description 
given  is  an  exclusion  of  land  not  described. 

It  is  admitted  that  other  lots  above  the  avenue  fronting  on 
the  river  were  sold  at  the  same  auction  at  which  Seiler  bought, 
to  various  purchasers,  and  that  all  the  deeds,  except  Seller's, 
contained  an  express  mention  of  the  right  of  batture  being 
sold. 

Jena  Street  and  Napoleon  Avenue  run  perpendicular,  ap- 
parently, to  the  river.  On  Water  Street,  which  runs  parallel 
with,  or  in  the  same  sense  as  the  river,  the  levee  existed  at  the 
time.  Since,  it  has  been  removed  therefrom,  and  built  nearer 
the  river,  so  that  the  land  in  controversy  lies  back  of  the  old 
levee,  to  the  river  water  line. 

The  only  question  presented  is,  whether  the  title  made  to 
Seiler  carried  with  it  a  right  to  alluvion  soil  in  posse,  which 
now  constitutes  the  six  hundred  feet  mentioned. 

The  sale  was  by  metes  and  bounds,  as  concerned  the  front 
and  rear  lines. 

Had  the  titles  to  Seiler  described  the  lots  as  measuring  so 
many  feet  front  on  the  river,  between  Jena  Street  and  Napo- 
leon Avenue,  extending  in  depth  to  Water  Street,  on  which 
the  levee  stood,  there  could  have  been  little  or  no  room  for  dis- 
cussion; for  it  is  settled  beyond  the  possibility  of  a  doubt  that 
the  words  "  front  to  the  river,"  frente  al  riOj  convey  a  riparian 
estate,  and  that  under  them  the  vendee  is  entitled  to  the 
river  for  his  boundary:  6  Mart.  (La.)  216;  18  La.  259;  9  Mart. 
(La.)  656;  Camhre  v.  Cohn,  8  Martin,  N.  S.,  596. 

The  ruling  in  the  last-mentioned  case,  invoked  by  the  de- 
fendants, itself  recognizes  the  correctness  of  the  doctrine.  In 
expounding  the  law,  the  court  said,  however,  that  it  is  "  not 
applicable  to  a  sale  made  of  a  certain  limited  part,  taken  from 
a  whole  tract  of  land,  when,  at  the  time  of  sale,  the  vendor  held 
in  full  property  another  part,  between  that  sold  and  the  river." 

In  the  more  recent  case  of  FerrSire  v.  New  Orleans,  35  La. 
Ann.  209,  it  was  held  that  when  property  was  sold  fronting 
and  ending  on  the  levee,  and  not  on  the  river,  the  sale  em- 
braced all  the  rights  of  property  which  the  owner  had  in  the 
premises  up  to,  but  not  beyond,  the  levee,  and  therefore  that 
the  vendor  had  not  conveyed  the  batture  accretion  or  alluvion 
right.     This  case  is  but  a  corollary  of  previous  ones. 
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The  right  to  future  alluvial  formations  is  a  vested  right  in- 
herent in  the  property,  thus:  "The  portion  added  is  not  con- 
sidered as  new  land.  It  is  part  of  the  old,  which  acquires  the 
same  qualities  and  which  belongs  to  the  same  owner,  in  the 
same  manner  as  the  increase  by  the  growth  of  a  tree  makes 
part  of  the  tree  "  :  8  Martin  N.  S.,  667;  18  La.  54;  13  La.  Ann. 
106. 

In  the  present  case,  the  sale  is  not  of  a  certain  limited  part 
taken  from  a  whole  tract  of  land,  and  the  vendors  at  the  time 
of  sale  did  not  hold  any  other  between  that  sold  and  the  river. 

The  sale  was  from  the  levee  then  in  existence  on  Water 
Street  to  the  river,  and  included  not  only  the  soil  actually 
susceptible  of  possession,  but,  besides,  all  such  other  as  might 
be  subsequently  formed  in  the  course  of  time,  lahentibus  anniSf 
or  in  addition,  as  an  increment,  to  that  conveyed. 

It  is  to  be  observed  that  the  measurement  of  the  lateral  lines 
is  not  fixed  and  determined  with  precision.  It  shows  that  it 
was  not  possible  to  do  otherwise,  precisely  because  the  prob- 
ability of  accretions  had  entered  into  the  minds  of  both  ven- 
dor and  purchaser.  Hence  it  is  that  the  act  declares  that  the 
sale  is  made  without  guaranty  as  to  measurement.  The  dec- 
laration is  clearly  indicative  that  the  vendor  was  unwilling  to 
be  bound  as  selling  a  certain  limited  part  which  was  not  as- 
certainable, but  designed  to  sell  the  property,  such  as  it  was 
and  might  thereafter  be,  in  area. 

Such  being  the  case,  what  difference  is  there  between  selling 
front  to  the  river,  with  a  depth  extending  from  it  to  a  parallel 
or  similar  line,  and  selling  front  on  such  line,  with  a  depth 
extending  from  it  to  the  river? 

In  either  case,  the  superficies  would  be  the  same,  and  the 
rights  to  the  batture  alike. 

Under  no  conceivable  contingency  would  the  vendor  pre- 
tend not  to  have  sold  the  whole  of  it,  and  claim  an  inch  of 
ground  between  the  river  and  the  street  and  the  lateral  lines, 
for  the  plain  reason  that,  having  divested  himself  of  all  title 
to  the  land  comprised  between  the  front  and  rear  lines  and 
the  side  limits,  he  could  not  be  permitted  to  gainsay  and  re- 
pudiate his  acts,  and  revendicate  what  has  passed  by  his  free 
volition  from  him  to  his  vendee  for  due  consideration. 

There  is  no  force  in  the  contention  that  because  at  the  time 
of  the  auction  sale,  at  which  Seller  acquired,  other  lots  were 
sold  to  other  purchasers,  with  the  batture  right  expressly 
mentioned,  and  because  such  right  was  not  thus  mentioned  in 
his  deed,  he  did  not  acquire  it. 
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The  mention  of  the  batture  right  as  conveyed  in  the  other 
title  was  surplusage.  The  omission  of  it  from  Seiler's  title  is 
innocuous.  As  the  property  sold  to  those  parties  extended  to 
the  river,  as  it  did  in  Seiler's  act,  the  purchasers  would  have 
acquired,  as  Seller  has,  without  such  mention. 

The  conclusion  is,  therefore,  that  Seller  acquired  not  only 
the  soil  in  esse  at  the  time  he  purchased,  but  also  the  right  of 
the  batture  or  alluvion  soil  susceptible  of  formation  in  futuro; 
that  his  rights  passed  to  his  widow  as  his  universal  legatee* 
and  from  her  to  the  company  now  represented  by  the  plain- 
tififs  as  commissioners;  and  that  the  title  offered  by  them  to 
the  defendants  is  such  as  they  are  bound  to  accept 

Judgment  affirmed.  

Alluvion.  —  For  the  law  applicable  to  allavion,  see  note  to  Hagcm  t.  Obmp> 
bdl,  33  Am.  Deo.  276-280;  Leonard  v.  Baion  Rouge,  39  La.  Ann.  276. 

Deeds  —  Watkks — Boundakibs. — As  to  the  rights  acquired  by  th« 
grantee  in  a  grant  or  conveyance  of  land  bounded  by  a  river  or  watercourse, 
see  Ckandoa  v.  Mack,  77  Wis.  573;  20  Am.  St.  Eep.  139,  and  note;  MiUer  ▼. 
Mendenhatt,  43  Minn.  95;  19  Am.  St.  Rep.  219;  Palmer  v.  Farrell,  129  Pa. 
St.  162;  15  Am.  St.  Rep.  708;  Wiggenhorn  v.  Kountz,  23  Neb.  690;  8  Am.  St. 
Rep.  160;  Lake  Superior  Land  Co.  t.  Emeraoti,  38  Minn.  406;  8  Am.  St.  Repu 
679. 
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Municipal  Corporations — Constitutionalitt  o»  Ordikanox  Prohibit- 
mo  Smoking  in  Street-cars.  —  An  ordinance  making  it  an  offense  for 
passengers  to  smoke  while  in  street- cars,  adopted  by  a  city  under  its 
charter  conferring  authority  to  maintain  good  health  and  sanitary  con- 
ditions and  to  suppress  nuisances,  is  constitutional  and  valid. 

Municipal  Corporations  —  Power  to  Abate  Smoking  in  Stbeet-cars.  — 
A  city,  in  the  exercise  of  its  legislative  discretion,  may  determine  what  is 
a  nuisance,  and  enact  necessary  ordinances  to  suppress  it,  and  it  may 
thus  abate,  as  a  nuisance,  the  act  of  smoking  by  passengers  while  in 
street-cars,  as  part  of  the  police  power  vested  in  it. 

Municipal  Corporations — Power  to  Determine  What  is  Nuisancs. — 
—  The  discretion  exercised  by  a  municipal  corporation  in  determining 
what  is  a  nuisance  will  not  be  judicially  interfered  with,  unless  tha 
corporation  has  been  manifestly  unreasonable  and  oppressive,  or  has 
invaded  private  rights  and  transcended  the  power  granted  it.  An  ordi* 
nance  prohibiting  smoking  by  passengers  in  street-oars  is  not  open  to 
attack  on  either  of  these  grounds. 

E.  Howard  McCaleb,  Girault  Farrar^  and  Henry  Heiden- 
hain, for  the  appellant. 
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T.  McC.  HymaUf  assistant  city  attorney,  and  Carleton  Hunty 
city  attorney^  for  the  appellee. 

McEnery,  J.  The  defendant  appeals  from  a  conviction 
by  the  first  recorder's  court  of  the  city  of  New  Orleans  for  a 
violation  of  ordinance  No.  4197,  adopted  January  2,  1890. 
For  two  distinct  and  separate  violations  of  the  ordinance  he 
was  for  each  violation  sentenced  to  pay  a  faie  of  twenty-five 
dollars,  or  thirty  days'  imprisonment. 

The  ordinance  is  as  follows:  Whereas  the  custom  of  per- 
mitting smoking  in  the  street-cars  of  this  city  is  a  most  vile 
and  objectionable  one  to  the  majority  of  our  citizens,  espe- 
cially to  the  ladies,  who  are  entitled  to  that  courtesy  and  con- 
eideration  due  to  their  sex;  and  whereas  this  alone  of  all 
the  cities  of  the  Union  allows  such  a  discomfort  to  those 
of  its  citizens  who  ride  in  the  public  cars, — be  it  resolved  that 
from  and  after  the  promulgation  of  this  ordinance  that  smok- 
ing in  any  street-car  of  this  city  is  hereby  prohibited  and 
ehall  hereafter  be  considered  as  a  misdemeanor,  and  any  one 
80  offending,  or  any  driver  of  a  street-car  who  permits  such  an 
offense,  shall  be  fined  not  less  than  five  dollars  nor  more  than 
twenty-five  dollars,  or  imprisoned  not  less  than  five  days  or 
more  than  thirty  days,  recoverable  by  the  recorder  of  the  dis- 
trict in  which  the  offense  shall  be  committed;  and  be  it 
further  resolved  that  one  half  of  any  money  thus  recovered 
ehall  be  the  property  of  the  party  giving  such  information  and 
testimony  to  the  recorder  as  will  lead  to  the  conviction  of  the 
offender.  Be  it  further  resolved  that  all  laws  or  parts  of  laws  in 
conflict  with  the  above  be  and  the  same  are  hereby  repealed. 
Adopted  by  the  council  of  the  city  of  New  Orleans  January 
2,  1890. 

The  defense  is, — 1.  The  unconstitutionality  of  the  ordinance; 
2.  That  the  city  of  New  Orleans  is  without  power  or  authority 
under  her  charter  to  pass  such  an  ordinance;  3.  That  the 
ordinance  in  question  is  vague,  indefinite,  and  insufficient  in 
its  terms,  and  does  not  define  what  acts  shall  constitute  a  viola- 
tion or  infringement;  4.  That  it  imposes  upon  the  drivers  of 
street-cars  duties  and  functions  beyond  the  powers  of  the 
common  council. 

The  ordinance  does  not  deprive  the  defendant  of  personal 
liberty,  nor  does  it  invade  any  right  of  private  property. 

Smoking  is  not  made  an  offense,  but  it  is  prohibited  only  in 
a  certain  designated  place. 

The  third  and  fourth  grounds  are  without  merit.    The  ordi- 
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nance  makes  it  specifically  an  offense  to  smoke  in  a  street-car. 
The  street-car  drivers  and  car  companies  are  not  complaining 
of  the  ordinance. 

2.  The  several  street-railroad  companies  have  adopted  the 
above  ordinance  as  a  part  of  their  regulations,  and  prohibited 
smoking  in  all  their  cars  immediately  after  the  passage  of  the 
ordinance.  When  the  defendant  entered  the  car,  there  was 
conspicuously  displayed  a  card  notifying  him  thatsmokingwas 
prohibited  in  that  particular  car. 

A  nuisance  belongs  to  "  that  class  of  wrongs  that  arise  from 
the  unreasonable,  unwarrantable,  or  unlawful  use  by  a  person 
of  his  own  property,  either  real  or  personal,  or  from  his  own 
improper,  indecent,  or  unlawful  personal  conduct,  working 
an  obstruction  of  or  to  the  right  of  another  or  of  the  public, 
and  producing  such  material  annoyance,  inconvenience,  or  dis- 
comfort, or  hurt,  that  the  law  will  presume  a  consequent  dam- 
age": Wood  on  Nuisances. 

There  is  no  doubt  of  the  fact  that  smoking  in  the  street-cars 
in  the  city  of  New  Orleans  had  caused  to  the  great  majority 
of  people  using  them  material  annoyance,  inconvenience,  and 
discomfort.  This  is  particularly  so  in  the  winter  season,  when 
the  cars  are  closed.  There  is  not  only  discomfort,  but  posi- 
tive danger  to  health  from  the  contaminated  air.  The  record 
establishes  these  facts. 

Smoking,  in  itself,  is  not  to  be  condemned  for  any  reason  of 
public  policy.  It  is  agreeable  and  pleasant,  almost  indispen- 
sable, to  those  who  have  acquired  the  habit;  but  it  is  distasteful 
and  offensive,  and  sometimes  hurtful,  to  those  who  are  com- 
pelled  to  breathe  the  atmosphere  impregnated  with  tobacco  in 
close  and  confined  places. 

There  are  many  other  habits  in  manners  and  conduct 
which  in  some  localities  and  places  are  not  objectionable  to 
the  public,  but  when  committed  elsewhere  may  become  offens- 
ive and  the  subject  of  penal  municipal  legislation.  Smoking 
may  be  classed  among  these  subjects  of  legislation  by  the 
municipal  corporation. 

The  police  power  delegated  to  the  city  of  New  Orleans  in 
its  charter  gives  ample  authority  to  the  city  to  maintain  its 
cleanness  and  health;  to  maintain  good  sanitary  conditions  in 
the  streets,  public  places,  and  buildings;  to  suppress  all 
nuisances;  and  to  impose  a  fine  and  imprisonment  for  the  vio- 
lation of  ordinances  created  in  pursuance  of  this  delegated 
power:  Act  20  of  1882,  sec.  7. 
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The  authority  to  abate  nuisances  is  a  part  of  the  police 
power  vested  in  all  large  and  populous  cities.  To  determine 
what  is  a  nuisance  is  a  question  of  fact. 

The  city  council  of  New  Orleans  is,  to  a  limited  extent, 
clothed  with  legislative  authority,  and  it  is  vested  with  that 
discretion,  within  its  powers,  common  to  all  legislative  bodies. 

Within  the  exercise  of  this  legislative  discretion,  it  has  the 
authority  to  determine  what  is  a  nuisance,  and  to  enact  the 
necessary  ordinances  to  suppress  it:  Kennedy  v.  Phelps,  10  La. 
Ann.  227;  City  of  Monroe  v.  Gerspach,  33  La.  Ann.  1011. 

Much  is  therefore  left  to  the  discretion  of  the  municipal 
corporation  in  determining  what  is  a  nuisance;  and  the 
discretion  thus  exercised  will  not  be  judicially  interfered 
with,  unless  the  corporation  has  been  manifestly  unreason- 
able and  oppressive,  invaded  private  rights,  and  transcended 
the  power  granted  to  it:  Dillon  on  Municipal  Corporations, 
sec.  37.9. 

In  the  instant  case,  no  private  right,  either  of  person  or  of 
property,  has  been  violated  or  invaded.  The  city  council,  in 
passing  the  ordinance,  did  not  transcend  its  powers.  It  had 
authority,  under  section  7  of  the  charter,  to  provide  for  the 
public  health.  It  can  therefore  require  in  public  places,  thea- 
ters, halls,  etc.,  that  there  shall  be  ventilation  for  a  supply  of 
fresh  and  pure  air;  and  in  order  to  preserve  the  public  peace, 
order,  and  health,  and  under  its  general  police  authority  in 
said  section  7,  it  can  compel  the  owner  of  public  halls  and 
theaters  to  provide  means  to  prevent  fires,  and  to  supply  fire- 
escapes  in  case  of  fire.  And  in  pursuance  of  the  same  powen 
it  can,  in  order  to  preserve  pure  and  fresh  air  in  crowded  halls, 
and  to  prevent  fire,  prohibit  smoking  in  the  same. 

The  same  authority  and  the  same  reasons  apply  in  the  pro- 
hibition of  smoking  in  street-railway  cars. 

It  is  as  essential  to  health  and  to  comfort  to  have  pure  air 
in  them  as  in  any  other  crowded  place. 

The  facts  in  the  case  of  State  v.  Bright,  38  La.  Ann.  1,  58 
Am.  Rep.  155,  have  no  application  to  this  case.  The  former 
involved  the  question  of  the  power  of  the  city  to  punish  a 
property  owner  for  not  keeping  his  sidewalk  clean  and  in  re- 
pair. This  court  decided  that  there  was  no  authority  for  the 
city  to  declare  the  failure  to  raise  and  repair  the  sidewalks  a 
misdemeanor,  and  fix  a  penalty  to  the  same,  as  there  was  an 
absence  of  such  authority  in  section  7  of  the  charter. 

The  city  council  had  ample  authority,  under  section  7  of  the 
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charter,  to  enact  the  ordinance  under  which  the  defendant 
was  convicted. 

Judgment  aflSrmed.  

Municipal  Corporations  —  Ordinances.  —  A  city  ordinance  mnst  be 
reasonable,  tending  in  Bome  degree  to  the  accomplishment  of  the  object  for 
which  the  municipal  corporation  was  created  and  its  powers  conferred:  Peo- 
ple v.  Armstrong,  73  Mich.  288;  16  Am.  St.  Rep.  578,  and  note;  note  to  Rob- 
inson V.  Mayor  of  FravkUn,  34  Am.  Dec.  633-636;  Ward  v.  Mayor  tie.  of 
Greenville,  8  Baxt.  228;  35  Am.  Rep.  700,  and  note  702,  703;  CUy  qf  Lake 
View  V.  Tate,  130  111.  247.  The  city  may  pass  ordinances  to  protect  public 
health:  Louisville  v.  Wible,  84  Ky.  290;  State  y.  Hokomb,  68  Iowa,  107;  56 
Am.  Rep.  853;  Ex  parte  O'Leary,  65  Miss.  180;  7  Am.  St.  Rep.  640. 

Municipal  Corporations.  —  Power  to  Declare  What  is  a  Nuisance: 
See  Enston  etc.  R'y  Co.  v.  City  of  Easton,  133  Pa.  St.  505;-  19  Am.  St.  Rep. 
658,  and  note;  Toum  qf  Arkadelphia  v.  Clark,  52  Ark.  23;  20  Am.  St.  Rep. 
154,  and  note. 


State  v,  Deschamps. 

[42  Louisiana  Annual,  667.] 

Criminal  Law — Murder  —  Proot  Necessary  to  Establish. — Simple 
proof  of  a  homicide  is  insufficient  to  establish  the  crime  of  murder.  The 
prosecution  must  first  affirmatively  prove  the  existence  of  malice  in  the 
perpetrator,  in  order  to  put  him  upon  his  defense. 

Criminal  Law — Murder—  Presumption  from  Act  op  Killing.  —  When 
an  act  is  committed  deliberately  with  a  deadly  weapon,  and  is  likely  to 
be  attended  with  dangerous  consequences,  the  malice  requisite  to  mur- 
der will  be  presumed;  but  the  presumption  which  arises  from  a  killing^ 
unattended  with  such  circumstances  of  violence,  is  that  of  murder  in 
the  second  degree,  or  of  manslaughter. 

Criminal  Law  —  Murder  —  Proop  or  Malice.  —  Malice  may  be  inferred 
from  many  circumstances,  other  than  the  use  of  a  deadly  weapon,  aad 
since  proof  of  it  usually  lies  in  circumstantial  evidence,  evidence  of  any 
facta  which  go  to  afford  an  inference  of  its  existence  is  admissible. 

Criminal  Law  —  Murder  —  Evidence  op  Intent.  —  Where  the  scienter  or 
quo  animo  forms  an  essential  or  indispensable  part  of  the  inquiry,  testi- 
mony is  admissible  of  such  acts,  conduct,  or  declarations  of  the  accused 
as  tend  to  establish  such  knowledge  or  intent,  notwithstanding  they  may 
constitute  a  different  crime  in  law. 

Criminal  Law  —  Proop  op  Intent  prom  Distinct  Crime. — Proof  of  a 
different  crime  from  the  one  charged,  though  generally  objectionable,  is 
admissible  when  both  crimes  are  closely  linked  or  connected,  especially 
in  the  res  gestae,  and  also  when  such  proof  is  pertinent  and  necessary  to 
•bow  intent.  When  the  intent  is  thas  shown,  further  proof  of  premedi- 
tation is  unnecessary. 

Criminal  Law — Murder  —  Intent  Presumed  prom  Perpetration  of 
Another  Felony.  —  A  homicide  committed  by  an  accused  while  engaged 
in  the  perpetration  of  a  felony,  as  rape  or  sodomy,  ia  murder,  and  the 
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absence  of  proof  of  premeditation  or  preconceired  design  to  kill  is  insnffi* 
eient  to  rednce  the  crime  to  manslanghter. 
Nbw  Trial  —  Insufficiknct  of  Evidence. — The  appellate  court  will  not 
revise  the  refusal  of  the  lower  court  to  grant  a  motion  for  a  new  trial, 
based  solely  on  an  alleged  deficiency  of  evidence  to  make  out  the  case. 

Alfred  Roman,  for  the  appellant. 

Walter  H.  Rogers,  attorney-general,  and  Lionel  Adams,  for 
the  state. 

Watkins,  J.  This  is  the  defendant's  second  appeal  from  a 
verdict  and  judgment  sentencing  him  to  the  extreme  penalty 
of  the  law  for  the  commission  of  the  crime  of  murder:  41  La. 
Ann.  000. 

The  grounds  on  which  the  reversal  of  the  judgment  is  de- 
manded are:  1.  That  certain  testimony  was  improperly  ad- 
mitted; 2.  That  the  court  below  improperly  declined  to  give 
certain  requested  special  charges  to  the  jury;  and  3.  That  hia 
application  for  a  new  trial  was  illegally  refused. 

1.  The  first  bill  of  exceptions  to  which  our  attention  is  at- 
tracted is  that  in  reference  to  the  testimony  of  the  coroner, 
who  was  called  and  interrogated  as  a  witness  on  the  part  of 
the  state. 

The  objections  to  the  coroner's  statement  as  a  witness  are; 
1.  That  it  is  irrelevant  to  the  issue;  2.  "  That  its  tendency 
was  to  prejudice  the  accused  before  the  jury";  and  3.  That  it 
tended  to  establish  the  perpetration  of  another  and  diflferent 
crime  than  the  one  charged  against  the  accused,  and  which 
was  not  necessarily  included  therein. 

To  these  objections  the  trial  judge  replied  that  "  in  all  cases 
of  homicide,  even  when  it  is  not  absolutely  necessary  to  prove 
the  condition  of  the  body  of  the  deceased  in  ord^r  to  ascertain 
and  determine  the  cause  of  the  death,  and  the  instrumental- 
ity, means,  and  agencies  by  which  death  was  accomplished, 
such  testimony  is  admissible  to  show  whether  or  not  the  kill- 
ing was  by  the  use  of  means  and  agencies  prepared  in  ad- 
vance, and  dangerous  to  human  life.  Such  testimony  is  also 
admissible  to  show  motive,  and  whether  the  killing,  inten- 
tional or  unintentional,  was  done  while  the  accused  was  en- 
gaged in  doing  some  other  unlawful  or  felonious  act."  He 
therefore  considered  the  testimony  competent,  and  admitted 
it  over  defendant's  objection  and  exception. 

In  thus  ruling,  we  think  the  judge's  decision  was  undoubt- 
edly correct.  The  simple  proof  of  a  homicide  is  insufficient 
to  establish  the  crime  of  murder.     Some  proof  must  be  first 
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affirmatively  made,  on  the  part  of  the  state,  of  the  existence  of 
malice  in  the  heart  of  the  perpetrator  of  the  act,  in  order  to 
put  the  accused  upon  his  defense. 

Ordinarily,  when  the  act  is  committed  deliberately,  with  a 
deadly  weapon,  and  is  likely  to  be  attended  with  dangerous 
consequences,  the  malice  requisite  to  murder  will  be  pre- 
sumed. But  as  a  general  rule  it  has  been  held  in  different 
states  that  the  presumption  which  arises  from  a  killing,  unat- 
tended with  such  circumstances  of  violence,  is  that  of  murder 
in  the  second  degree.  And  as  under  our  law  there  are  no 
grades  or  degrees  in  the  crime  of  murder,  the  simple  proof  of 
a  killing  by  the  accused,  unattended  by  any  circumstances  of 
malice,  could  raise  no  stronger  presumption  against  him  than 
that  of  manslaughter:  2  Wharton's  Grim.  Law,  sec.  952. 

But  there  are  many  circumstances  from  which  malice  may 
be  inferred,  other  than  the  use  of  a  deadly  weapon;  and  Mr. 
Wharton  instances  "prior  attempts  to  injure,  though  in  other 
ways":  2  Wharton's  Grim.  Law,  sec.  954. 

The  same  author  says:  "Since  malice  cannot  usually  be 
directly  proved,  and  the  evidence  of  it,  therefore,  being  circum- 
stantial, any  facts  which  go  to  afford  an  inference  of  its  exist- 
ence are  admissible":  2  Wharton's  Grim.  Law,  sec.  956. 

The  same  author  announces  the  rule  to  be,  that  "  where 
the  scienter  or  quo  animo  forms  an  essential  or  indispensable 
part  of  the  inquiry,  testimony  may  be  offered  of  such  acts, 
conduct,  or  declarations  of  the  accused  as  tend  to  establish 
such  knowledge  or  intent,  ....  notwithstanding  they  may 
in  law  constitute  a  distinct  crime":  Wharton  on  Homicide* 
sees.  701,  702. 

Bishop  puts  the  principle  thus  tersely:  "The  proof  of  crim- 
inal intent  and  of  guilty  knowledge,  not  generally  admitting 
of  other  than  circumstantial  evidence,  may  often  be  aided  by 
showing  another  crime  attempted  or  perpetrated;  and  when 
it  can  be,  it  is  permissible":  1  Bishop's  Grim.  Proc,  sec.  1126. 

In  treating  of  what  is  admissible  in  proof  of  res  gestse,  the 
same  author  says:  "  Therefore  if  two  or  more  offenses  are  com- 
mitted in  one  transaction,  all  the  transaction  —  that  is,  all  the 
offenses — may  be  given  in  evidence  on  the  trial  for  one.  And 
all  the  res  gestse  may  be  shown,  though  the  transaction  is  a 
continuing  one,  or  done  in  parts  on  different  days":  Bishop's 
Crim.  Proc,  sec.  1125. 

Our  predecessors  recognized  and  enforced  this  precept  of 
criminal  law  in  State  v.  Fatza,Z  La.  Ann.  512,  the  rule  being 
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stated  thus:  "  The  general  rule  is,  as  stated  by  counsel  for  the 
accused,  that  no  evidence  can  be  given  of  other  felonies  com- 
mitted by  the  prisoner  than  that  charged  in  the  indictment. 
To  this  rule,  however,  there  are  exceptions,  one  of  which  is 
where  it  becomes  material  to  show  the  intent  with  which  the 
act  charged  was  done.  Evidence  may  be  given  of  a  distinct 
offense  not  laid  in  the  indictment."  See  also  State  v.  Thomas^ 
30  La.  Ann.  600. 

We  have  maintained  the  right  of  the  state  to  oifer  such  evi- 
dence as  is  here  objected  to  in  a  recent  and  conspicuous  case 
{State  V.  Fines,  34  La.  Ann.  1081),  in  which  we  said:  "Proof 
of  a  different  crime  from  the  one  charged,  though  generally 
objectionable,  is  admissible  when  both  offenses  are  closely 
linked  or  connected,  especially  in  the  res  gestae,  and  also  when 
such  proof  is  pertinent  and  necessary  to  show  intent":  State  v. 
Mulhollandf  16  La.  Ann.  377j  Slate  v.  Eohfrischt,  12  La.  Ann. 
382. 

On  this  summary  of  authority  we  can  safely  rest  our  con- 
clusion as  to  the  correctness  of  the  ruling  complained  of  by  the 
accused. 

2.  The  defendant's  counsel  requested  several  special  charges, 
which  were  refused  by  the  trial  judge,  which  we  will  consider 
separately. 

(a.)  That  no  evidence  tending  to  establish  the  commission 
of  other  offenses  not  connected  with  the  charge  of  murder,  and 
not  growing  out  of  such  charge,  should  be  considered  by  the 
jury  in  forming  their  verdict  in  this  case. 

To  this  request  the  judge  responds  that  it  proceeds  upon  the 
hypothesis  that  there  was  evidence  before  the  jury  tending  to 
establish  the  commission  of  other  offenses  not  connected  with 
the  charge  of  murder;  but  he  says:  "There  was  no  evidence 
before  the  jury  respecting  the  commission  of  any  offense  by 
the  accused  which  was  not  connected  with  the  charge  of  mur- 
der, and  which  did  not  tend  to  show  that  the  killing  was  done 
while  the  accused  was  engaged  in  the  commission  of  an  offense 
which  was  a  felony." 

On  this  statement  of  fact,  the  requested  charge  would  have 
been  misleading  and  superfluous  if  made,  and  the  judge  prop- 
erly refused  to  give  it  to  the  jury. 

(6.)  That  should  the  jury  believe  from  the  law  and  the  evi- 
dence that  the  accused,  being  of  sound  mind,  caused  the  death 
of  the  deceased  in  an  unlawful  manner,  though  not  against 
the  will  of  the  latter;  and  should  the  jury  also  believe  that  the 
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result  of  the  defendant's  act  showed  negligence  or  gross  im- 
prudence, but  no  premeditation,  no  preconceived  design  to  kill, 
and  therefore  no  malice  on  his  part, — it  would  be  the  duty  of 
the  jury  to  find  for  manslaughter,  but  not  for  murder. 

The  judge  declined  to  give  this  special  charge,  on  the  ground 
that  it  was  not  a  correct  exposition  of  the  law;  insisting,  on 
the  contrary,  that  if  the  killing  was  shown  to  have  been  done 
while  the  accused  was  engaged  in  doing  an  act  which  was  itself 
a  felony,  the  absence  of  proof  of  premeditation  or  preconceived 
design  to  kill  the  deceased  is  insufl5cient  to  reduce  the  crime 
to  manslaughter.  He  supports  that  view  by  reference  to  his 
written  charge,  in  which  similar  ground  is  taken,  viz.:  "  If  the 
jury  believe  from  the  evidence,  and  are  satisfied,  that  the  de- 
ceased came  to  her  death  from  any  drug,  or  potion,  or  intoxi- 
cant furnished  by  the  accused  for  the  purpose  of  depriving 
her  of  consciousness  or  volition,  to  enable  him  thereby  to  have 
either  sexual  or  unnatural  intercourse,  and  not  for  the  purpose 
of  causing  death,  yet  if  in  the  perpetration  of  such  unlawful 
design  death  ensue,  such  act  is  murder." 

This  requested  charge  is  but  a  supplement  to  the  objection 
urged  to  the  admissibility  of  evidence,  discussed  in  paragraph 
1;^  for  if  it  be  permissible,  on  a  trial  for  murder,  to  show  the 
guilty  knowledge  and  criminal  intent  by  making  proof  of  the 
commission  of  another  crime  attempted  or  perpetrated;  if 
more  than  one  offense  may  be  proved  to  have  been  committed 
by  the  accused,  when  the  two  transactions  constitute  parts  of 
the  res  gestae;  if  it  be  an  exception  to  the  general  rule  that 
where  it  becomes  material  to  show  the  intent  with  which  the 
act  charged  was  done,  evidence  may  be  given  of  a  distinct 
ofltense,  not  laid  in  the  indictment,  — what  becomes  of  the  prop- 
osition that  other  proof  of  premeditation  should  be  adminis- 
tered in  order  to  make  out  a  case  of  murder? 

As  we  understand  the  proposition  argued  and  determined, 
it  is,  that  such  proof  is  admissible  for  the  purpose  of  showing 
premeditation  and  malicious  intent;  or  that  if  offered  and 
received,  the  proof  of  the  commission  of  such  contemporane- 
ous crime,  forming,  as  it  does,  a  part  of  the  res  gestae,  would  be 
accepted  as  sufficient  proof  of  malice.  Certainly,  no  argu- 
ment can  be  required  in  support  of  the  proposition  that,  a 
homicide  committed  by  an  recused  while  he  is  actually  en- 
gaged in  the  perpetration  of  a  known  felony,  such  as  rape  or 
Bodomy,  is  murder. 

(c.)  That  if  the  jury  should  believe  from  the  law  and  the 
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evidence  that  the  accused  is  guilty  of  felonious  homicide,  but 
that  at  the  time  of  the  commission  of  the  offense  he  was  suf- 
fering from  such  mental  Tlisease  or  such  delusion  that  it  over- 
powered his  will  and  rendered  him  unable  to  distinguish 
between  right  and  wrong  as  to  the  act  actually  committed,  or 
made  it  impossible  for  him  to  elect  between  right  or  wrong, 
and  that  no  reason  or  rational  cause  or  motive  for  the  perpe- 
tration of  the  deed  is  shown  to  have  existed,  and  that,  further- 
more, the  evidence  adduced  on  the  trial  shows  no  ill-will,  or 
malevolence,  or  evil  intent  on  the  part  of  the  accused  as 
against  the  deceased,  the  prisoner  cannot  be  found  guilty  of 
murder. 

The  judge  assigns  as  reason  for  refusing  to  so  charge  the 
jury  that  there  was  no  proof  offered  with  respect  to  the  mental 
condition  of  the  accused  at  the  time  of  or  previous  to  the  per- 
petration of  the  crime  charged.  No  evidence  to  that  effect  is 
found  incorporated  in  the  transcript.  None  is  adverted  in 
the  defendant's  bill  of  exceptions.  How,  then,  was  it  pos- 
sible for  the  jury  to  have  believed  "  from  the  evidence  "  that 
the  accused  was  suffering  from  mental  disease  or  delusion  suf- 
ficient to  have  overpowered  his  will  and  rendered  him  unable 
to  distinguish  between  right  and  wrong  at  the  time  he  did  the 
fatal  act?  Of  course  they  could  not,  as  there  was  no  such 
evidence  adduced.  On  the  contrary,  the  judge  states  that  the 
coroner  swore  that  the  accused  was  sane  before  and  after  the 
homicide. 

As  the  assumed  insanity  of  the  accused  is  the  gravamen  of 
the  charge  requested,  and  there  was  no  such  proof  adduced, 
we  need  not  prosecute  this  inquiry  further;  for  it  is  an  ele- 
mentary precept  of  our  criminal  jurisprudence  that  a  court 
cannot  be  required  to  charge  the  jury  in  matters  of  law  upon 
a  point  which  does  not  arise  in  the  case,  and  which  is  not 
applicable  to  the  facts  in  evidence:  State  v.  Moultrie^  34  La. 
Ann,  489;  State  v.  Thomas^  34  La.  Ann.  1084;  State  v.  Riculfi^ 
35  La.  Ann.  770;  State  v.  Oaric,  35  La.  Ann.  970;  State  v. 
Hamilton/Z5  La.  Ann.  1043;  State  v.  Milton,  37  La.  Ann.  77; 
State  V.  Ford,  37  La.  Ann.  443;  State  v.  Lahuzan,  37  La.  Ann. 
489;  State  v.  Simmons^  38  La.  Ann.  41;  State  v.  Frimeaux,  39 
La.  Ann.  673. 

(d.)  That  in  circumstantial  evidence  every  necessary  link 
in  the  testimony,  and  every  material  and  necessary  fact  upon 
which  a  conviction  depends,  must  be  proven  beyond  a  reason- 
able doubt,  and  that  if  any  of  the  facts  or  circumstances 
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established  be  inconsistent  with  the  hypothesis  of  guilt,  that 
hypothesis  cannot  be  true. 

To  this  request  the  judge  inadvertently  assigned  no  answer; 
but  as  counsel  in  his  brief  has  made  no  mention  of  it,  we  will 
pass  it  by  without  discussion.  We  referred  to  it  merely  for 
the  purpose  of  exhausting  the  grounds  assigned  in  defendant's 
bill  of  exceptions. 

3.  The  grounds  of  the  application  for  a  new  trial  are:  1.  That 
the  verdict  of  the  jury  is  contrary  to  law  and  evidence;  2.  The 
jury  disregarded  the  evidence  submitted  to  them,  and  rested 
their  verdict,  apparently,  on  the  evidence  given  on  a  former 
trial;  3.  That  the  jury  were  swayed  by  the  speciQus  theories 
of  the  coroner,  who  was,  against  defendant's  protest,  allowed 
to  testify  upon  matters  extraneous  to,  and  not  connected  with, 
the  charge  in  the  indictment. 

It  is  against  elementary  principles,  and  in  the  teeth  of  a 
special  statute,  to  claim  that  we  can  consider,  for  the  purposes 
of  the  allowance  vel  non  of  a  new  trial,  the  evidence  adduced 
before  the  jury  on  the  issue  of  guilt  or  innocence  of  the  ac- 
cused. That  question  has  passed  beyond  the  domain  of  dis- 
cussion in  this  court:  State  v.  Seiley,  41  La.  Ann.  143,  and  cases 
cited  therein. 

It  has  often  been  held  by  us  that  as  this  court  has  appel- 
late jurisdiction  on  questions  of  law  alone,  it  will  not  revise 
the  refusal  of  the  lower  court  to  grant  a  motion  for  a  new  trial, 
based  solely  on  an  alleged  deficiency  of  evidence  to  make  out 
the  case:  State  v.  Hopkins,  33  La.  Ann.  34;  State  v.  Crowley, 
33  La.  Ann.  782;  State  v.  Young,  34  La.  Ann.  346;  State  v. 
Dishin,  35  La.  Ann.  46;  State  v.  Reilly,  ^7  La.  Ann.  5;  State 
v.  Taylor,  37  La.  Ann.  40;  State  v.  Hahn,  38  La.  Ann.  169; 
State  V.  Smith,  38  La.  Ann.  301;  State  v.  Backarow,  38  La. 
Ann.  316;  State  v.  Bates,  38  La.  Ann.  491;  State  v.  Bird^  38 
La.  Ann.  497;  State  v.  Broussard,  39  La.  Ann.  671. 

The  discretion  of  the  district  judge  cannot  be  disturbed  on 
the  showing  made. 

This  completes  the  review  of  the  numerous  points  made  in 
this  case,  and  our  conclusion  is,  that  the  trial  was  regular  in 
every  particular,  and  no  error  is  apparent  from  an  inspection 
of  the  record. 

The  counsel  who  was  appointed  to  represent  the  defendant 
has  represented  him  with  signal  ability,  and  we  are  very  much 
indebted  to  him  for  his  exceptionally  able  and  exhaustive 
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brief.    But  on  the  record  as  presented  to  us,  there  is  nothing 
which  entitles  the  accused  to  relief  at  our  hands. 
Judgment  affirmed. 

Murder  —  Manslauohtbr.  —  As  to  what  reduces  murder  to  manslaugh- 
ter, see  Gampbell  v,  CommonvoeaUh,  88  Ky.  402,  ante,  p.  348,  aad  note. 

Murder — Malice.  —  There  can  be  no  murder  in  any  degree  without 
malice.  Voluntary  manslaughter  is  the  most  culpable  phase  of  homicide 
possible  without  malice:  GHbson  ▼.  State,  89  Ala.  121;  18  Am.  St.  Rep.  96. 
The  use  of  a  deadly  weapon  in  cases  of  homicide  raises  the  presumption  oi 
malice:  Oibaon  v.  State,  89  Ala.  121;  18  Am.  St.  Rep.  96;  compare  Croomv. 
Stale,  85  Ga.  718,  ante,  p.  179,  and  note.  Murder  in  the  first  degree  may  be 
proved  by  the  mere  fact  of  the  killing,  and  the  attendant  circumstances,  and 
where  no  circumstances  rebut  the  presumption,  the  law  presumes  that  the 
unlawful  act  was  both  malicious  and  intentional:  State  y.  Alexander,  30  S.  C. 
74;  14  Am.  St.  Rep.  879;  State  v.  Broum,  41  Minn.  319. 

Murder  —  Intent  —  Proof  of  Other  Crime. — The  jury  should  disre* 
gard  evidence  introduced  to  prove  a  previous  conviction  of  felony,  which  is 
also  charged  in  the  indictment:  People  v.  Von,  78  Cal.  1.  Evidence  of  a  sim- 
ilar offense  committed  by  defendant  at  another  time  and  place  is  never  ad- 
missible against  him,  except  to  show  intent:  Strong  v.  State,  86  Ind.  208;  44 
Am.  Rep.  292,  and  note  299-308;  Commonxoealth  v.  Campbell,  7  Allen,  641; 
83  Am.  Dec.  705;  note  to  Thayer  v.  Thayer,  100  Am.  Dec.  113.  Where  one 
is  on  trial  for  murder,  evidence  of  an  assault  upon  the  wife  of  the  deceased 
just  after  the  killing  is  admissible,  as  tending  to  show  the  motive  which  actu- 
ated defendant  in  killing  the  husband:  Benson  ▼.  State,  119  Ind.  488;  but  see 
Shaffner  v.  Commonwealth^  72  Pa.  St.  60;  13  Am.  Rep.  649;  State  v.  Lapage, 
67  N.  H.  245;  24  Am.  Rep.  69. 

Intent  is  a  question  of  fact,  not  of  law.  It  may  be  inferred  from  acts  of 
Tiolence  or  the  use  of  a  weapon  which  is  calculated  to  cause  death:  Lane  r. 
State,  85  Ala.  11;  but  see  Patterson  v.  State,  85  Ga.  131,  ante,  p.  152,  and 
note.  The  intent  must  precede  the  killing:  Green  v.  State,  61  Ark.  189.  An 
unmistakable  intent  to  kill  is  not  necessary  to  prove  murder:  State  v.  Hoover, 
4  Dev.  &  B.  365;  34  Am.  Dec.  383;  or  an  assault  with  intent  to  kill:  Lane  r. 
State,  86  Ala.  II.  To  establish  murder,  it  is  sufficient  that  defendant  had 
mental  capacity  enough  to  form  a  specific  intent  to  commit  the  homicide, 
apprehended  the  nature  of  the  act,  and  committed  the  killing  willfully,  d»- 
liberately,  and  premeditatedly:  State  v.  Sisift,  67  Conn.  497* 
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Sweeney  v.  Shakspeaeb. 

[42  Louisiana.  Annual,  614.] 

MuNioiPAL  Corporation — Right  to  Control  Riveb  Bank.  — A  city  Km 
the  right  to  control,  manage,  and  admiaiater  the  use  of  the  river  banks 
within  the  corporate  limits  for  the  public  convenience  and  utility;  to 
establish  wharves  and  landings;  to  erect  and  provide  facilities  for  the  use 
of  vessels  and  water-craft;  and  to  charge  just  compensation  for  the  use 
thereof.  Riparian  owners  or  their  lessees  have  no  right  to  appropriate 
these  banks  to  their  exclusive  use  for  such  or  any  other  purposes,  and 
they  have  no  private  property  in  the  use  thereof  which  is  in  the  public. 

Municipal  Corporations  —  Right  to  Control  Usb  of  River  Bank. — 
The  discretion  exercised  by  a  municipal  corporation  in  determining  what 
are  proper  and  needful  facilities  for  commerce,  and  on  what  part  of  the 
river  bank,  within  its  limits,  they  should  be  established,  is  not  a  proper 
subject  for  judicial  control  or  interference.  Whatever  incidental  damage 
may  result  to  riparian  proprietors  or  their  lessees  from  the  exercise  of 
such  discretion  is  damnum  absque  injuria. 

Municipal  Corporations  —  Right  to  Control  Use  of  River  Bank.  — 
A  riparian  owner  along  the  banks  of  a  river  within  the  corporate  limits 
of  a  city,  or  his  lessee,  has  no  right  to  erect  on  the  batture  outside  the 
levee  in  front  of  his  property,  upon  piles  driven  in  the  earth,  sheds  or 
other  structures  for  his  own  exclusive  use  and  benefit;  and  in  case  of 
such  erection  the  city  may  order  the  same  removed,  and  upon  refusal 
by  the  owner,  may  remove  them. 

T.  M.  Gillf  for  the  appellant. 

Francis  B.  Lee,  assistant  city  attorney,  for  the  appellees. 

Watkins,  J.  As  a  dealer  in  coal,  the  plaintiff  has  con- 
stantly on  hand  a  number  of  barges  laden  with  coal,  and  for 
their  safety  and  security  he  avers  it  to  be  necessary  that  there 
should  be  some  place  on  the  banks  of  the  Mississippi  River, 
and  within  the  parish  of  Orleans,  where  same  may  be  landed 
and  secured,  and  where  suitable  quarters  may  be  provided 
in  which  to  store  the  necessary  apparatus  with  which  to  pro- 
tect and  secure  said  barges  and  other  boats,  and  also  for  the 
purpose  of  housing  the  men  employed,  and  who  are  required 
to  be  in  immediate  and  constant  attendance. 

In  his  petition  he  avers  that  he  has  leased  certain  batture 
and  riparian  property  about  five  or  six  miles  above  Canal 
Street  landing  "  where  he  has,  at  large  expense,  sunk  piles  and 
clusters  of  piles,  or  hitch ing-posts,  to  which  he  makes  fast  said 
barges  and  boats  of  coal,  and  has  built  two  small  wooden 
houses  at  an  expense  of  about  five  hundred  dollars,  in  which 
to  house  the  men,  ....  and  to  store  the  apparatus  abso- 
lutely necessary  to  his  business,"  etc.;  that  the  mayor  and 
commissioner  of  public  works  "  threaten  to  interfere  with  him 
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in  the  peaceful  possession  and  use  of  said  house,  and  to  re- 
move, or  cause  the  same  to  be  removed,  on  the  ground  that 
he  is  a  squatter  and  obstructing  Calhoun  Street." 

This  he  denies,  and  affirms  that  he  is  the  lessee,  or  tenant, 
of  the  aforesaid  batture  and  riparian  rights,  from  the  Texas 
and  Pacific  Railroad  Company,  the  owner  thereof. 

He  avers  "  that  his  said  houses  are  not  only  necessary,  as 
aforesaid,  to  the  commerce  in  which  he  is  engaged,  but  are 
neither  on,  nor  do  they  obstruct,  any  street,  and  are  built  on 
the  outside  of  the  levee,  upon  piles  driven  in  the  batture 
aforesaid,  and  which  batture  is  some  three  hundred  feet  in 
width  from  the  levee  to  the  water's  edge." 

Against  the  threatened  interference  alleged,  plaintiff  ob- 
tained an  injunction,  in  order  to  preserve  the  status  quo. 

The  city  attorney  ruled  plaintiff  to  show  cause  why  his 
injunction  should  not  be  dissolved  on  the  ground  that  his  peti- 
tion stated  no  cause  of  action;  and  pending  the  trial  of  the 
rule,  he  specially  excepted  to  his  petition,  on  the  same  ground, 
and  prayed  that  the  suit  be  dismissed. 

On  trial,  the  rule  was  made  absolute,  the  exception 
sustained,  and  suit  dismissed-.  From  the  judgment  plaintiff 
has  appealed. 

The  city  attorney's  contention  is,  that  conceding  the  plain- 
tiff to  be  the  lessee  of  the  railroad  company,  and  that  the  com- 
pany was  the  proprietor  of  the  soil  over  which  the  plaintiff's 
right  of  use  extends,  and  yet  he  discloses  no  legal  right  in 
himself  or  in  his  lessor  to  permit  the  construction  of  such 
houses  or  other  permanent  structures  on  the  batture,  as 
those  described  in  his  petition. 

On  the  other  hand,  the  plaintiff's  counsel  seeks  to  restrict 
the  issues  to  the  limits  prescribed  in  his  petition,  i.  e.,  as  to 
whether  or  not  he  was  a  squatter,  and  his  houses  an  obstruc- 
tion to  Calhoun  Street. 

We  do  not  think  the  issues  can  be  so  restricted;  for  con- 
ceding that  plaintiff  was  not  a  squatter,  but  a  lessee,  and  that 
the  houses  he  had  erected  were  no  obstruction  to  Calhoun 
street,  and  yet  the  mayor  of  the  city  and  the  commissioner 
of  public  works  have  a  perfect  legal  right  to  question  his 
authority  to  build  houses  "outside  of  the  levee,  upon  piles 
driven  in  the  batture,"  as  plaintiff  avers  he  did. 

The  district  judge  evidently  entertained  this  view,  and  rested 
his  decision  on  our  opinion  in  Watson  v.  Turnhull^  34  La.  Ann. 
857,  which  appears  to  be  conclusive  of  the  whole  case.     In  that 
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case  we  said:  "Within  the  corporate  limits,  the  city  of  New 
Orleans,  under  her  charter  and  under  the  general  law,  has  the 
right  to  control,  manage,  and  administer  the  use  of  the  river 
banks  for  the  public  convenience  and  utility;  to  estab- 
lish wharves  and  landings;  to  erect  and  provide  facilities  for 
the  use  of  vessels  and  water-crafts;  and  to  charge  just  compen- 
sation for  the  use  thereof.  Riparian  proprietors  have  no  right 
to  appropriate  to  their  exclusive  use  these  banks,  and  they  have 
no  private  property  in  the  use  thereof,  which  is  in  the  public. 
The  discretion  of  the  city  authorities,  in  determining  what  are 
proper  and  needed  facilities  for  commerce,  and  on  what  part 
of  the  river  bank,  within  her  limits,  they  should  be  estab- 
lished, is  manifestly  not  a  proper  subject  for  judicial  control 
or  interference.  Whatever  incidental  damage  may  result  to 
proprietors  from  the  exercise  of  their  unquestionable  cor- 
porate rights,  it  is  damnum  absque  injuria." 

The  bank  of  river  has  been  defined  to  be  "  that  space  which 
the  water  covers  when  the  river  is  highest  in  any  season  of 
the  year":  Morgan  v.  Livingston,  6  La.  216. 

The  term  "  batture  "  "  is  applied  principally  to  certain  por- 
tions of  the  bed  of  the  Mississippi  River  which  are  left  dry 
when  the  water  is  low,  and  are  covered  again,  either  in  whole 
or  in  part,  by  the  annual  swells  ":  Hollingsworth  v.  Chaffe,  33 
La.  Ann.  548. 

It  therefore  follows  that  plaintiff's  vendor,  as  a  riparian 
proprietor,  has  no  right  to  appropriate  to  its  exclusive  use  any 
portion  of  the  batture,  and  it  has  no  right  of  property  in  the 
use  thereof;  that  the  city  authorities  are  vested  with  a  discre- 
tion in  determining  what  are  proper  and  needed  facilities  for 
commerce,  and  on  what  part  of  the  batture  they  shall  be  es- 
tablished. 

Hence  the  plaintiff,  as  lessee,  acquired  under  his  contract 
no  such  right,  and  under  the  law  he  could  not  select  the  place 
at  which  he  should  establish  the  landing-place  for  his  coal 
boats  and  barges. 

In  Pickles  v.  McLellan  Dry  Dock  Co.,  38  La.  Ann.  412,  we 
held  that  the  defendant  had  no  right  to  locate  their  dock  and 
drive  piles  in  the  bed  of  the  river  near  the  shore,  although 
owner  of  the  riparian  property. 

In  Railroad  Co.  v.  Winthrop,  5  La.  Ann.  36,  it  was  held  that 
a  conversion  of  a  portion  of  the  batture  in  front  of  Carrollton 
into  a  wood-yard  was  not  a  public  use,  but  a  private  destina- 
tion of  property. 
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In  Hudson  v.  Mayor,  3  La.  564,  the  court  decided  that 
"  any  works  or  constructions  made  by  individuals  calculated 
to  prevent  their  use  entirely,  or  to  abridge  it,  may  fairly  be 
considered  as  public  nuisances,  and  subject  to  be  abated  by 
the  authorities  of  the  city." 

In  Mayor  v.  Magnon,  4  Mart.  (La.)  9,  the  court  held  that 
"  as  the  fisherman  could  not  justify  the  inclosure  of  a  space  of 
ground  on  the  bank  of  a  river  for  the  safety  of  his  net  when 
spread  to  be  dried,  nor  the  erection  of  a  warehouse  for  the 
storage  of  fish,  the  carpenter  cannot  justify  the  erection  of  a 
permanent  shed  or  building  for  the  safety  of  his  tools  or  the 
materials  which  he  uses,  nor  to  fence  the  ground  for  the  pro- 
tection of  the  timber  which  it  may  be  his  interest  to  accumu- 
late." 

From  these  frequent  adjudications  on  the  subject,  we  think 
it  is  well  settled  that  the  plaintiff  was  without  right  or  author- 
ity to  build  houses  on  the  batture,  and  rest  their  foundations 
upon  piles  driven  in  the  ground.  This  was  an  evident  appro- 
priation, to  his  exclusive  use,  of  the  river  bank  within  the 
limits  of  the  city,  in  direct  violation  of  the  right  of  control 
and  administration  vested  in  the  city. 

The  judgment  appealed  from  is  correct,  and  it  is  therefore 
affirmed. 

Rehearing  refused. 

Municipal  Corporations — Waters. — A  city  may  establish  a  pnbllc 
wharf,  where  any  duly  dedicated  street  abuts  upon  a  navigable  stream,  with* 
out  regard  to  whether  the  riparian  owner  has  title  to  the  land  under  the 
water:  Bachta  v.  Detroit,  49  Mich.  110;  43  Am  Eep.  447.  And  »  city  may 
forbid  a  person  owning  a  lot  abutting  upon  a  river,  upon  which  no  wharf  or 
public  landing  has  been  established,  to  use  such  lot  as  a  wharf  or  landing, 
without  permission  of  the  city  and  the  payment  of  wharfage:  Dubuque  r. 
Stout,  32  Iowa,  80;  7  Am.  Rep.  171.  A  city,  having  power  by  its  charter  to 
do  all  things  necessary  to  be  done  by  corporations  may  appropri&te  a  part 
of  the  bank  of  a  public  river  within  its  limits  for  pablio  use:  Memphit  r. 
Wright,  6  Terg.  497;  27  Am.  Dec.  489. 
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Caetbr  V,  State. 

[42  LOUISIAHA.  Anmctal,  927.] 
JVDOmNTS  —  SSIZTTRS  OT  StATK  PbOFBRTY  TO  SaTISTY  JVDGSrKMT  AQATSSf 

State.  —  Consent  to  execute  the  judgment  rendered,  by  seizure  and 
■ale  of  the  property  of  the  state,  is  not  implied  by  and  does  not  follow 
from  consent  given  by  statute  to  maiutaia  suit  against  the  state.  If  such 
consent  were  expressly  given  by  the  statute,  it  would  be  unconstitutional 
and  void.  Such  a  judgment  is  without  compulsive  force,  and  the  only 
recourse  for  its  satisfaction  is  by  application  to  the  legislature. 

Statotb  Authorizino  Suit  against  Statb  has  no  effect  beyond  referring 
to  the  judiciary,  for  settlement,  the  questions  of  law  and  fact  involved 
in  the  claims,  and  the  determination,  in  the  form  of  a  judgment,  of  the 
rights  of  the  parties.  It  does  not  authorize  a  seizure  of  state  property 
to  satisfy  such  judgment,  and  only  conveys  an  implication  that  the  legist- 
lature  will  recognize  such  judgment  as  final,  and  make  provision  for 
the  satisfaction  thereof. 

t««isLATiVB  Control  of  Statb  F(jnds.  —  The  control,  disposition,  and 
appropriation  of  state  funds  to  the  payment  of  debts  against  the  state 
are  powers  exclusively  belonging  to  the  legislature,  and  cannot  be  dele« 
gated  to  or  exercised  by  the  courts,  under  the  Louisiana  constitution. 

Land  and  Landj  and  A.  H.  Leonard,  for  the  appellant. 
J.  Henry  Shepherdj  district  attorney,  for  the  appellee. 

Fenner,  J.  By  an  act  of  the  general  assembly,  No.  81  of 
1884,  plaintiff  was  authorized  to  sue  the  state  of  Louisiana 
for  a  certain  indebtedness  alleged  to  be  due  under  a  contract 
with  the  state.  In  accordance  therewith,  he  brought  his  suit 
and  recovered  a  judgment  against  the  state  in  March,  1885, 
which  became  final  without  appeal.  He  alleges  that  at  the 
session  of  the  general  assembly  in  1886,  and  at  the  subsequent 
session  in  1888,  he  applied  for  an  appropriation  to  satisfy  his 
said  judgment,  by  bills  for  that  purpose  introduced  by  mem- 
bers, which  said  bills  were  defeated,  and  that  his  only  remedy 
for  the  enforcement  of  his  rights  under  said  judgment  is  by 
the  exercise  of  the  jiidicial  power. 

He  avers  that  the  state  owns  property,  rights,  and  credits 
which  form  no  part  of  its  annual  revenues  derived  from  taxa- 
tion for  the  support  of  the  government,  and  which  are  not 
exempt  from  seizure  and  sale,  and  that  he  has  the  right  to 
execute  his  judgment  by  seizure  and  sale  thereof  under  the 
usual  process. 

He  prays,  therefore,  that  the  state  be  cited  through  her  gov- 
ernor, and  that,  after  due  proceedings,  there  be  judgment  de- 
creeing that  a  writ  of  execution  or  fieri  facias  issue  on  said 
judgment  against  the  state,  commanding  the  seizure  and  sale 
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of  any  of  her  property  not  forming  part  of  her  annual  reve- 
nues derived  from  taxation,  to  an  amount  sufficient  to  pay 
and  satisfy  said  judgment. 

The  state  appeared  by  counsel  and  filed  an  exception  of  no 
cause  of  action,  and  from  a  judgment  sustaining  said  excep- 
tion the  plaintiflF  brings  the  present  appeal. 

The  learned  counsel  of  plaintiff  fully  and  frankly  concedes 
the  principle,  now  fortunately  too  firmly  established  by  re- 
peated judicial  decisions  to  admit  of  further  controversy,  that 
a  state  of  this  Union  cannot,  directly  or  indirectly,  be  sued 
by  its  own  citizens,  or  by  the  citizens  of  other  states,  or  of 
foreign  nations,  either  in  its  own  courts  or  in  the  federal 
courts,  without  its  consent.  His  contention,  as  we  understand 
it,  is,  that  the  state,  in  this  case,  has  consented  to  be  sued, 
and  that  the  effect  of  such  consent  is  to  subject  the  state  to 
the  judicial  power  and  jurisdiction,  not  only  for  the  purpose 
of  entertaining,  hearing,  and  deciding  the  suit,  but  also  for 
the  purpose  of  executing  and  enforcing  the  judgment  by  the 
seizure  and  sale  of  the  property  of  the  state  and  by  applying 
the  proceeds  to  the  satisfaction  thereof. 

Our  answer  to  this  contention  is  twofold,  viz.:  1.  The  con- 
sent to  execute  the  judgment  rendered  by  seizure  and  sale  of 
the  property  of  the  state  is  not  implied  by  and  does  not  fol- 
low from  the  consent  given  to  the  suit;  2.  If  such  consent  had 
been  expressly  given  by  the  legislative  power,  it  would  be  un- 
constitutional, null,  and  void. 

1.  Legislative  acts  authorizing  individuals  to  sue  the  state 
upon  claims  which  the  legislature,  for  any  cause,  does  not 
see  fit  to  recognize  and  pay  have  been  of  common  occurrence 
in  this  and  in  other  states.  Their  purpose  and  effect,  as  com- 
monly understood,  are  undoubtedly  nothing  more  than  to 
refer  to  the  judiciary  the  settlement  of  the  questions  of  law 
and  fact  involved  in  the  claims,  and  the  determination,  in  the 
form  of  a  judgment,  of  the  rights  of  the  parties.  It  is  im- 
plied, as  a  matter  of  course,  that  the  legislative  power,  after 
making  such  a  reference,  will  accept  and  abide  by  the  judicial 
determination,  will  recognize  the  judgment  rendered  as  final 
and  conclusive,  and  will,  in  due  and  ordinary  course,  make 
provision  for  the  satisfaction  thereof. 

That  such  was  the  interpretation  of  his  remedy  adopted  by 
by  the  plaintiff  himself  is  evinced  by  his  applications  to  suc- 
cessive general  assemblies  for  an  appropriation  to  satisfy  his 
judgment 
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But  to  assume  that  by  consenting  to  be  sued  the  legislature 
intended  to  abdicate  its  constitutional  function  of  controlling 
and  administering  the  public  funds  and  property,  and  of  ap- 
propriating them  to  such  lawful  purposes  as  it  may  deem  best, 
and  to  delegate  to  the  judicial  department  the  power  of  seizing 
such  property  and  applying  it  to  the  payment  of  a  particular 
debt,  would  be,  beyond  measure,  rash  and  unjustifiable.  No 
such  intention  is  expressed  in  the  act,  or  can  be  fairly  implied 
from  its  terms;  and  we  consider  it  beyond  question  that  no  such 
intention  ever  entered  into  the  mind  of  any  member  of  the  legis- 
lative body.  The  incidents  and  appurtenances  of  ordinary 
jurisdiction  have  no  application  to  a  case  like  this.  Undoubt- 
edly, jurisdiction  granted  to  render  judgments  between  parties 
subject  to  judicial  power  and  control  implies  power  to  execute 
such  judgments.  But  the  sovereign  is  not  subject  to  judicial 
power  and  control,  except  just  so  far  as  it  has  consented 
thereto;  the  moment  the  limit  of  that  consent  is  reached,  the 
judiciary  must  instantly  halt.  Satisfied,  as  we  are,  that  the 
legislature  has  not  consented  and  did  not  intend  to  consent  to 
the  execution  of  this  judgment  by  writ  of  fieri  facias,  we  are 
bound  to  deny  such  remedy. 

Counsel  asks.  Of  what  use  is  the  power  to  render  judgment 
against  the  state,  if  the  court  is  powerless  to  execute  the  judg- 
ment? That  question  was  anticipated  by  Mr.  Hamilton,  in  the 
discussion  of  the  constitution  of  the  United  States  before  its 
■final  adoption.  "To  what  purpose,"  he  asked,  "would  it  be 
to  authorize  suits  against  sovereign  states  for  the  debts  they 
owe?  How  could  recoveries  be  enforced?  It  is  evident  that 
it  could  not  be  done  without  waging  war -against  the  contract- 
ing state  ":  Federalist,  No.  81.  He  never  dreamed  that  au- 
thorizing suit  against  a  state  would  imply  the  right  to  issue 
fi^ri  facias  on  the  judgment. 

Pufl*endorf  says:  "  And  if  the  prince  gives  the  subject  leave 
to  enter  an  action  against  him  in  his  own  courts,  the  action  it- 
self proceeds  rather  upon  natural  equity  than  on  municipal 
laws.  For  the  end  of  the  action  is,  not  to  compel  the  prince  to 
to  observe  the  contract,  but  to  persuade  him." 

In  England,  claims  against  the  crown  might  be  prosecuted 
before  certain  courts  in  the  form  of  petitions  of  right,  with  the 
consent  of  the  king;  but  it  was  held  by  Lord  Mansfield  that 
"if  there  were  a  recovery  against  the  crown,  application  must  bo 
made  to  Parliament,  and  it  would  come  under  the  head  of  sup- 
plies for  the  year":  Macbeth  v.  Haldimand^  1  Term  Rep.  172. 
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We  have  examined  all  the  authorities  quoted  by  counseli 
and  find  none  of  them  to  support  his  contention.  We  are 
quite  certain  that  no  precedent  exists  sustaining  the  issuance 
of  &  fieri  facias  on  a  judgment  against  a  sovereign  state  in  her 
own  courts,  though  rendered  with  her  own  consent. 

The  only  recourse  for  satisfaction  is  by  application  to  the 
legislature,  with  whom  the  judgment  should  surely  have  great 
persuasive  force,  but  none  compulsive. 

2.  We  are  quite  satisfied  that  if  the  legislature  had  ex- 
pressly authorized  the  court  to  execute  this  judgment  by  the 
issuance  of  the  writ  of  fieri  facias,  and  the  seizure  and  the 
sale  of  the  property  of  the  state  for  its  satisfaction,  such  action 
would  have  been  unconstitutional,  null,  and  void. 

Articles  14  and  15  of  the  constitution  divide  the  powers  of 
government  into  three  distinct  departments,  and  provide  that 
"no  one  of  these  departments,  nor  any  person  or  collection  of 
persons  holding  ofiice  in  any  one  of  them,  shall  exercise  power 
properly  belonging  to, either  of  the  others." 

The  fiscal  affairs  of  the  state,  the  possession,  control,  ad- 
ministration, and  disposition  of  the  property,  funds,  and  rev- 
enues of  the  state  are  matters  appertaining  exclusively  to 
the  legislative  department.  Except  in  so  far  as  the  constitu- 
tion itself  has  appropriated  them  to  particular  purposes,  the 
legislative  department  has  exclusive  control  of  them.  No 
debt  of  the  state  can  be  paid  without  an  appropriation,  and 
the  constitution  provides  the  manner  in  which  alone  appro- 
priations shall  be  made.  The  judicial  department  is  vested 
with  no  right  or  authority  over  such  matters,  directly  or  in- 
directly. If  the  legislature,  in  authorizing  the  judiciary  to 
entertain  suits  and  render  judgments  against  the  state,  should 
add  the  authority  to  execute  the  same  by  seizure  and  sale  of 
the  state's  property  and  the  application  thereof  to  the  pay- 
ment of  the  debt  recognized  by  the  judgment,  it  would  be 
delegating  to  the  judicial  department  powers  exclusively 
vested  in  the  legislative  department,  in  violation  of  the  ex- 
press prohibition  of  the  constitution.  The  giving  to  the  ex- 
ercise of  such  powers  the  form  of  judicial  process  would  not 
destroy  its  essential  character.  It  would  still  be,  in  efi"ect,  the 
exercise  of  the  purely  legislative  power  of  disposing  of  and 
appropriating  the  property  and  funds  of  the  state  to  the  pay- 
ment of  a  particular  debt  of  the  state.  Such  powers  the  judi- 
ciary and  all  members  thereof  are  prohibited  from  exercising, 
with  or  without  the  legislative  consent. 
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If  the  legislature  could  delegate  such  power  in  one  instance, 
it  might  refer  all  public  creditors  to  the  courts  for  satisfaction, 
and  shoulder  on  the  judiciary  the  whole  burden  of  distributing 
the  state's  property  and  funds  amongst  them  in  a  concuraus. 

We  will  not  further  elaborate  the  subject. 

Judgment  affirmed.  

SovBREiONTT  —  SoiTS  AGAINST  A  Statb.  —  A  state  Cannot  be  sued  and 
proceeded  against  as  in  the  case  of  private  persons,  except  by  its  own  con- 
sent: McWhorter  v.  Petisacola  etc  R.  S,  Co.,  '24  Fla.  417;  12  Am.  St.  Rep. 
220,  and  note;  ComuxUl  v.  CrnnmonwealUi,  82  Va.  644;  3  Am.  St.  Rep.  121. 

CoNrLiCT  BBTWEBN  Leoislative  AND  JUDICIAL  POWERS.  —  The  judiciary 
can  exercise  no  power  which  properly  belongs  to  the  legislature:  Hawldnt  t. 
Oovemor,  1  Ark.  570;  33  Am.  Deo.  346. 
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[42  Louisiana  Annual,  1064.] 

Official  Bonds  —  Notary — Liability  of  Surety.  — The  law  which  speoi* 
fies  the  conditions  and  obligations  of  an  official  bond  furnished  by  a  no> 
tary  public  in  compliance  therewith  forms  part  of  the  bond,  and  must 
be  strictly  construed  against  the  surety  therein. 

Official  Bonds  —  Notary  —  Liability  of  Surety.  —  The  surety  on  the 
official  bond  of  a  notary  public  is  liable  only  to  such  persons  as  have  em- 
ployed him,  and  who  have  suffered  injury  on  account  of  his  failure  to 
perform  a  duty  incumbent  on  him  or  required  and  authorized  by  law. 

Official  Bonds  —  Notary  —  Liabilty  of  Surety.  —  Where  a  notary  pub- 
lic does  a  thing  which  the  law  does  not  authorize  him  to  do,  although  he 
does  so  eo  nomine,  in  his  capacity  of  a  notary,  the  surety  on  his  bond  is 
not  liable. 

Official  Bonds  —  Notary  —  Liability  of  Surety. — A  notary  public  is 
not  authorized  by  law,  nor  is  it  a  duty  incumbent  upon  him,  to  write 
officially  on  any  note,  or  utter  any  certificate,  that  a  prolongation  of  pay- 
ment of  a  debt  has  been  allowed  by  an  act  before  him;  hence  the  surety 
on  bis  official  bond  is  not  liable  for  such  act,  even  if  such  certificate  is 
shown  to  be  false. 

Charles  Lougue,  for  the  appellant. 

W.  E.  Murphy  and  Omer  Villeri,  for  the  appellees. 

Bermudez,  C.  J.  This  suit  involves  the  liability  of  a  surety 
on  a  notary's  bond  furnished  in  1884. 

From  a  judgment  in  favor  of  Trepagnier  and  Birba,  the 
surety,  Rabasse,  appeals. 

The  facts  are  as  follows:  — 

On  the  28th  of  May,  1883,  and  on  the  18th  of  December  of 
the  same  year,  two  mortgage  acts  were  drawn  up  by  Oscar 
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Dronet,  a  notary  for  the  parish  of  Orleans,  by  the  first  of 
which  Degeorge  is  said  to  have  issued  two  notes  of  five  hun- 
dred dollars  each,  in  favor  of  Trepagnier,  and  by  the  second 
of  which  Mansion  is  stated  to  have  issued,  in  favor  of  Tudury, 
three  notes  of  one  thousand  dollars  each,  and  both  to  have  se- 
cured them  by  mortgage  on  their  respective  property  described 
in  the  acts. 

At  the  dates  of  the  acts,  the  notary  paraphed  the  notes  "  ne 
varietur"  as  secured  by  mortgage  by  acts  before  him. 

On  the  notes  are  found  unsigned  indorsements  showing 
payments  of  interest  at  different  times. 

Each  of  the  five-hundred-dollar  notes  bears  an  indorsement 
in  the  following  terms:  "iV^e  varietur." 

"  In  conformity  with  an  act  passed  this  day  before  me,  con- 
taining prolongation  of  payment  of  this  note  for  one  year  from 
28th  of  May  last,  and  all  interest  paid  up  to  28th  May,  1889. 

"  Oscar  Drouet,  Notary  Public. 

"New  Orleans,  11th  May,  1888." 

Each  of  the  one-thousand-dollar  notes  bear  a  similar  in- 
dorsement, except  as  to  the  date  from  which  the  prolongation 
begins,  and  up  to  which  the  interest  was  paid,  which  is  the 
18th  of  December,  1889.  The  indorsement  is  dated  "New 
Orleans,  27th  Dec,  1888,"  and  is  signed  "  Oscar  Drouet,  No- 
tary Public." 

Neither  the  acts  of  mortgage  nor  the  notes  were  signed  by 
either  Degeorge  or  Mansion.  That  which  purported  to  be 
their  signatures  thereto  had  been  forged  by  Drouet,  the  no- 
tary. The  acts  of  prolongation  referred  to  in  the  indorsements 
had  no  existence.  They  had  never  been  even  drawn  up  and 
forged. 

Trepagnier  and  Birba  owned  the  notes  previous  to  the  dates 
of  the  last  indorsements  thereon  referring  to  the  acts  of  pro- 
longation. 

On  the  22d  of  August,  1884,  long  before  the  date  of  the  last 
indorsements,  Drouet  had  furnished  a  bond,  as  notary  for  the 
parish  of  Orleans,  for  the  sum  of  five  thousand  dollars,  with 
Eugene  Rabasse  as  surety  thereon,  containing  the  following 
stipulation:  "The  condition  of  the  above  obligation  is  such  that 
of  the  above-bounden  Oscar  Drouet  shall  well  and  faithfully 
discharge  and  perform  all  the  duties  incumbent  on  him  as  no- 
tary public  in  and  for  the  parish  of  Orleans,  then  and  in  such 
case  the  above  obligation  to  be  null  and  void,  otherwise  to 
remain  in  full  force  and  virtue." 
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The  question  presented  is,  simply,  whether  Eabasse  is  liable 
to  Trepagnier  and  Birba  because  of  the  falsity  of  the  indorse- 
ments made  by  Drouet,  as  notary,  on  the  11th  of  May  and 
27th  of  December,  1888,  on  the  notes  respectively  then  held  by 
them,  after  the  date  of  the  bond  furnished  by  him. 

In  order  to  solve  the  question,  it  becomes  necessary  to  de- 
termine the  extent  of  the  responsibility  assumed  by  the  surety, 
and  ascertain  whether  the  act  done  by  Drouet  was  a  duty  in- 
cumbent upon  him  as  notary,  coming  within  the  purview  of 
the  contractual  obligation  entered  into. 

The  bond  is  a  legal  bond,  furnished  in  compliance  with  a 
special  law  requiring  it,  and  which  forms  part  of  it. 

The  stipulations  which  it  thus  contains  constitute  the  con- 
tract entered  into,  and  must  be  strictly  construed. 

The  object  contemplated  was  to  make  certain  that  the  no- 
tary would  discharge  and  perform  well  and  faithfully  all  the 
duties  incumbent  upon  him;  and  in  case  of  his  failure  to  do 
BO,  and  loss  was  sustained  thereby,  to  hold  the  surety  liable. 

Section  2503  of  the  Revised  Statutes  indeed  provides  that 
the  bond  shall  be  "conditioned  for  the  faithful  performance  of 
all  duties  required  by  law  toward  all  persons  who  may  employ 
him  in  his  profession  of  notary." 

The  section  applies  to  all  bonds  furnished  by  notaries, 
whether  for  the  parish  of  Orleans  or  the  other  parishes. 

Under  the  law,  notaries  and  their  sureties  are  liable  to  all 
persons  who  have  employed  them,  and  who  suffer  injury  on 
account  of  their  failure  to  perform  a  duty  incumbent  on  them 
or  required  by  law. 

It  would  be  cumbersome,  and  unnecessarily  so,  to  enume- 
rate all  the  acts  which  a  notary  may  legally  do. 

A  notary  is  defined  to  be  an  officer  whose  duty  is  to  attest 
the  genuineness  of  any  deeds  or  writings  in  order  to  render 
them  available  as  evidence  of  the  facts  therein  contained: 
2  Abbott's  Law  Diet.  182,  V,  Notary. 

Also,  a  notary  is  a  public  functionary  authorized  to  receive 
all  acts  and  contracts  to  which  parties  wish  to  give  the  char- 
acter of  authenticity  attached  to  the  act  of  public  authority, 
to  secure  their  date,  their  preservation,  and  the  delivery  of 
copies:  5  Diet.  Droit  Civil,  27,  V,Notaire. 

Although  section  2492  of  the  Revised  Statutes  provides  that 
notaries  public  shall  have  certain  powers,  it  does  not  undertake 
to  enumerate  them  all.  It  does  not  mention,  for  instance, 
that  of  receiving  the  renunciation  of  married  women  of  their 


Nov.  1890.]  ScHMiTT  V.  Deouet,  411 

rights  over  the  property  of  their  hushands;  the  duty  imposed 
upon  notaries  to  attend  to  the  registry  of  acts  of  sale  in  the 
conveyance-book  of  the  proper  office,  to  paraph  notes  secured 
by  privilege,  or  mortgage  with  acts  before  them  (R.  C.  C,  sec. 
8884),  and  various  other  acts  authorized  by  law. 

In  the  cases  of  solemn  acts,  that  is,  of  acts  which,  in  order 
to  be  valid,  must  be  drawn  up  after  the  fulfillment  of  certain 
specified  formalities,  and  must  be  framed  in  a  particular 
form,  a  failure  by  the  notary  to  observe  the  ceremonies  re- 
quired by  law,  which  it  is  incumbent  upon  hira  to  comply 
with  under  pain  of  nullity,  the  notary  is  responsible  for  a 
non-compliance  therewith,  and  his  bondsmen  are  likewise 
liable  with  hira,  their  obligation  being  that  he  will  faithfully 
discharge  and  perform  all  the  duties  incumbent  on  him,  or 
required  by  law  of  him,  or  else  he  and  they  will  be  liable 
toward  persons  employing  them. 

Before  a  notary  and  his  surety  can  be  held,  it  is  necessary^ 
therefore,  to  determine  whether  the  act  done  or  not  done,  com- 
mitted or  omitted,  was  or  not  authorized  by  law,  was  or  not 
incumbent  upon  him,  was  or  not  required  of  him,  whether  he 
was  directed  to  do  it,  whether  he  has  failed  to  discharge  the 
duty,  and  whether  injury  has  been  sustained. 

It  has  hence  been  held  that  where  a  notary  does  a  thing 
which  the  law  does  not  authorize  him  to  do,  although  he  does 
BO  eo  nomine,  in  his  capacity  of  a  notary  public,  the  surety  is 
not  responsible. 

In  Brown  v.  Schmidt,  7  La.  Ann.  849,  it  was  decided  that 
where  a  purchaser  had  paid  the  price  to  the  notary,  he  incurred 
the  risk  of  the  deposit. 

In  Lesconzeve  v.  Ducatel,  18  La.  Ann.  470,  which  was  a  suit 
against  a  notary  and  his  sureties  for  the  recovery  of  money 
deposited  with  the  notary  and  not  delivered  by  him,  the  court 
stated  that  the  law  had  not  made  it  the  official  duty  of  a  no- 
tary to  receive  money,  holding  that  "  the  securities  of  a  notary 
are  only  liable  on  his  failure  to  discharge  the  duties  of  his 
office." 

In  Monrose  v.  Brocard,  20  La.  Ann.  78,  which  was  a  kin- 
dred suit,  the  court  relieved  the  surety,  saying  that  the 
security  which  the  notary  gives  for  the  faithful  performance 
of  his  duties  is  only  bound  for  such  acts  of  his  as  the  law 
authorizes  or  requires  him  to  do  in  his  official  capacity. 

In  Saloy  v.  Hibernia  Nat.  Bank,  89  La.  Ann.  93,  these  rul- 
ings were  referred  to  with  approval. 
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Indeed,  by  signing  the  bond  the  surety  tells  all  who  may 
need  the  services  of  a  notary:  You  can  go  with  security  to 
this  notary.  I  assure  you  that  he  is  a  competent  officer;  that 
he  will  well  and  faithfully  discharge  and  perform  all  the  du- 
ties imposed  upon  him  by  law;  and  if  he  fails  in  doing  so,  I 
will  be  responsible  to  you  for  loss  sustained. 

If,  therefore,  a  person  calls  on  a  notary  for  the  performance 
of  a  duty  incumbent  upon  him,  and  the  notary  fails  therein, 
and  injury  is  suflfered,  the  surety  is  liable  to  the  party  injured. 

Burge  on  Suretyship,  page  49,  says  that  the  surety  of  a  public 
officer  is  responsible  only  for  those  acts  which  are  done  by 
virtue,  or  under  color,  or  by  means  of  the  office  he  holds. 

Laurent,  volume  19,  page  108,  No.  112,  while  dealing  with 
the  responsibility  of  notaries,  says:  "  Hors  de  la  mission,  I'offi- 
cer  public  n'est  plus  qu'un  simple  particulier." 

Applying  these  principles  to  the  case  under  consideration, 
it  is  apparent  that  there  exists  no  law  authorizing  a  notary, 
or  making  it  a  duty  incumbent  upon  him,  to  write  officially 
on  any  note,  or  utter  any  certificate,  that  a  prolongation  of 
payment  of  a  debt  has  been  allowed  by  an  act  before  him. 

Such  attestation  could  not  be  authentic;  would  be  in  law 
barren  of  any  effect;  could  subserve  no  useful  purpose.  It 
could  not  prove  itself;  could  not  be  admitted  as  evidence  to 
show  the  fact  of  extension  or  prolongation.  To  establish  this, 
the  act  referred  to  would  itself,  or  a  copy,  have  to  be  produced 
as  the  best  proof.  It  would  be  nothing  but  a  written  hearsay 
declaration,  and,  as  such,  inadmissible  and  of  no  effect. 

Although  it  is  manifest  that  the  notary  in  this  case  has 
committed  wrongful  and  criminal  acts,  for  which  he  could 
have  been  prosecuted  and  punished  had  he  lived,  it  does  not 
follow  that  his  surety  can  be  held  pecuniarily  responsible. 

It  may  be  that  had  the  plaintiffs  employed  the  notary  to 
draw  up  the  acts  of  prolongation,  and  have  them  signed  by 
the  proper  parties,  and  had  he  prepared  them,  forging  the  sig- 
natures of  the  appearers  thereto,  thereby  lulling  the  creditors 
into  security,  and  preventing  them  from  taking  steps  to  en- 
force recovery  in  some  way,  the  surety  might  be  endangered; 
but  the  reason  would  have  been  that  the  notary  employed  to 
draw  up  the  acts  had  failed  to  perform  a  duty  incumbent 
upon  him,  and  required  of  him  by  his  employer,  and  had  pre- 
vented the  creditor  from  having  recourse  to  law  to  secure  his 
rights;  but  this  is  not  the  case  presented,  which  is  simply  one 
in  which  a  surety  is  sought  to  be  held  because  his  principal, 
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the  notary,  has  done  acts  which  the  law  did  not  authorize  or 
compel  him  to  perform,  and  which  were  therefore  not  incum- 
bent upon  him. 

The  suggestion  of  want  of  jurisdiction,  made  since  the  sub- 
mission of  the  case,  has  no  merit. 

This  suit  is  for  a  sum  exceeding  two  thousand  dollars.  The 
judgment  was  for  upward  of  two  thousand  five  hundred  dol- 
lars. The  appellant  admits  no  liability,  and  seeks  the  rever- 
sal of  the  judgment. 

For  these  reasons  it  is  ordered  and  decreed  that  the  judg- 
ment appealed  from  be  avoided  and  reversed,  and  it  is  now 
adjudged  that  there  be  judgment  in  favor  of  the  defendant 
Rabasse,  respecting  the  demand  of  the  plaintiffs,  Trepagnier 
and  Birba,  against  him  as  surety,  with  costs  in  both  courts. 


Notary  Public  —  Official  Bond.  —  The  sureties  upon  the  official  bond 
of  a  notary  public  are  liable  for  any  damages  occasioned  by  his  negligence  or 
misconduct  in  the  line  of  his  official  duty:  Mason  v.  Crabtree,  71  Ala.  479; 
Bochereau  v.  Jones,  29  La.  Ann.  82;  but  otherwise  where  the  notary  acts 
outside  hia  official  duty:  Saloy  v.  Bibernia  Nat.  Bank,  39  La.  Ann.  90. 


State  v.  Boneil. 

[42  Louisiana  Annual,  UIO.] 

YlOLXTionn  OT  Municipal  Ordinances  are  not  usually  or  properly  regarded 
B8  crimes,  in  the  sense  in  which  that  word  is  commonly  used,  which  em- 
braces only  ofifensea  against  the  public  criminal  statutes  of  the  state. 
The  laws  regulating  forms  of  proceeding,  and  the  constitutional  provis- 
ions relating  to  the  latter,  do  not  apply  to  the  former. 

Municipal  Cobpobation  —  Enforcemknt  of  Obdinaxob. — Where. a  city 
has  authority  to  enforce  her  legal  ordinance  by  the  imposition  of  fine, 
and  by  imprisonment  in  default  of  payment,  the  city  recorder  must  en- 
force such  ordinance,  and  cannot  himself  violate  the  same  by  imposing  a 
greater  or  less  penalty. 

LoTTKBT,  What  is.  —  Any  scheme  for  the  distribution  of  prizes  by  lot  or 
or  chance,  or  by  which  one,  on  paying  money  or  other  valuable  thing  to 
another,  receives  a  ticket  which  entitles  him  to  receive  in  return  a  larger 
Talue  or  nothing,  as  some  formula  of  chance  may  determine,  ia  a  viola- 
tion of  a  city  ordinance  prohibiting  lotteries. 

Lottebt,What  is.  —  A  scheme  by  which  a  person  who  pays  five  cents  for  a 
package  of  tea  is  entitled  to  select  it  from  a  number  of  envelopes,  some 
of  which,  in  addition  to  tea,  contain  a  ticket  which  entitles  the  purchaser 
to  a  prize,  while  the  others  contain  nothing  but  the  tea,  is  a  lottery;  and 
the  sale  of  such  packages  of  tea  is  a  violation  of  a  city  ordinance  prohib- 
iting lotteries. 

Lionel  AdamSf  for  the  appellant. 
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T.  McC.  Ryman,  assistant  city  attorney,  and  Carleton  Hunt, 
city  attorney,  for  the  appellee. 

Fenner,  J.  Defendant  was  prosecuted  under  city  ordinance 
No.  92,  C.  S.,  which  reads  as  follows:  "  1.  That  it  shall  be 
unlawful  for  any  person  or  persons  to  sell,  barter,  exchange, 
or  otherwise  dispose  of  any  lottery  ticket,  or  token,  policy, 
combination,  device,  or  certificate,  or  fractional  part  thereof, 
in  any  lottery  drawn  or  to  be  drawn  in  or  out  of  the  city  of 
New  Orleans,  unless  the  same  be  duly  authorized  by  the  laws 
of  the  state  of  Louisiana;  that  any  person  or  persons  violating 
the  provisions  of  this  ordinance  shall,  upon  conviction  before 
the  recorder  within  whose  jurisdiction  the  offense  was  com- 
mitted, be  condemned  by  said  recorder  to  pay  a  fine  of  twenty- 
five  dollars  for  each  offense,  and  in  default  of  payment,  to 
imprisonment  for  not  less  than  twenty  nor  more  than  thirty 
days." 

The  charge,  as  set  forth  in  the  affidavit,  is,  that  on  a  given 
day  in  a  given  month,  in  the  year  1890,  "at  about  eight  o'clock, 
p.  M.,  at  the  corner  of  Claiborne  and  Mandeville  streets,  within 
the  jurisdiction  of  this  court,  one  A.  Boniel  did  then  and  there 
willfully  and  unlawfully  violate  C.  0.  92,  C.  S.,  in  this,  to  wit, 
by  selling  illegal  prize  packages  of  tea." 

The  evidence  is,  substantially:  The  business  of  the  defend- 
ant is  conducted  in  the  following  manner:  Upon  a  counter, 
behind  which  he  stands  with  his  clerks,  are  placed  a  large 
number  of  sealed  envelopes,  containing  what  he  terms  "En- 
terprise Tea,"  of  the  value  of  five  cents.  In  addition  to  the 
tea,  some  of  these  envelopes  contain  a  ticket  naming  and  en- 
titling the  holder  to  some  article  or  other,  such,  for  example, 
as  a  silk  handkerchief,  a  little  lard,  a  turkey,  a  chicken,  etc., 
and  called  "  prizes  "  by  the  witnesses.  Other  envelopes  con- 
tain nothing  but  the  "  Enterprise  Tea,"  and  these  are  termed 
"blanks"  by  the  witnesses.  The  purchaser,  upon  the  pay- 
ment of  five  cents,  is  at  liberty  to  select  an  envelope  from  any 
of  the  lots  exposed  upon  the  counter;  and  if  the  envelope  con- 
tains, besides  the  tea,  a  ticket,  the  holder  of  the  ticket  is  enti- 
tled to  the  article  mentioned  upon  it,  and  the  article,  which  is 
the  prize,  is  handed  the  purchaser  and  holder  by  defendant. 

Against  further  proceedings  before  the  recorder  in  the  prose- 
cution of  defendant,  because  of  the  matters  against  him  in  the 
said  aflBdavits  presented  and  charged,  these  objections  were 
urged:  1.  That  no  offense  is  set  out  in  the  affidavit;  2.  That 
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the  ordinance  is  unconstitutional,  in  that  it  undertakes,  by 
arbitrarily  fixing  the  penalty,  to  deprive  the  recorder  of  the 
discretionary  power  vested  in  him  by  a  statute  of  the  state; 
3.  That  the  facts  proven  amount  to  no  offense,  as  the  ordi- 
nance is  only  leveled  at  the  conduct  of  lotteries  to  be  drawn  in 
the  city  of  New  Orleans  or  elsewhere;  4.  That  there  is  no  law 
upon  the  statute-books  (April,  1890)  authorizing  the  city  of 
New  Orleans  to  impose  imprisonment  for  the  violation  of  an 
ordinance  in  default  of  the  payment  of  the  fine  imposed. 

He  was  sentenced  on  each  affidavit  to  pay  a  fine  of  twenty- 
five  dollars,  and  in  default  of  payment,  to  imprisonment  for 
twenty  days,  from  which  he  prosecutes  the  present  appeal. 

We  shall  consider  his  objections  seriatim. 

1.  He  was  charged  with  violating  ordinance  92,  "  by  selling 
illegal  prize  packages  of  tea."  The  time,  place,  and  date  of 
the  act  complained  of  are  specified,  and  we  think  the  charge 
Bufiiciently  advised  defendant  of  the  offense  and  the  nature 
thereof.  Violations  of  municipal  ordinances  are  not  usually 
or  properly  regarded  as  crimes,  in  the  sense  in  which  that 
word  is  commonly  used,  which  embraces  only  offenses  against 
the  public  criminal  statutes  of  the  state;  and  the  laws  regulat- 
ing forms  of  proceeding,  and  the  constitutional  provisions  re- 
lating to  the  latter,  do  not  generally  apply  to  the  former:  State 
V.  Heuchert,  42  La.  Ann.  270;  Mayor  etc,  v.  Meuer,  35  La.  Ann. 
1192;  1  Dillon  on  Municipal  Corporations,  sees.  432  et  seq. 

2.  The  next  objection  is,  that  the  ordinance  violates  section 
12  of  the  act  No.  131  of  1877,  which  declares:  "That  the  said 
recorders  [of  New  Orleans]  shall  have  power  and  authority  to 
enforce  all  ordinances  of  the  city  of  New  Orleans,  and  shall 
have  power,  for  violation  of  the  same,  to  impose  fines,  not  to 
exceed  twenty-five  dollars  for  each  offense,  and  in  default  of 
payment,  to  sentence  the  party  fined  to  imprisonment  for  not 
more  than  thirty  days." 

The  complaint  is,  that  this  statute  was  intended  to  vest  re- 
corders with  discretion  as  to  the  penalty,  within  the  limits 
fixed,  regardless  of  the  penalty  fixed  by  the  ordinance,  and 
that  the  ordinance,  in  fixing  a  penalty  even  within  those 
limits,  deprives  the  recorder  of  his  discretion,  and  is  thus  ille- 
gal. We  think  it  very  clear  that  the  statute  quoted  conferred 
upon  recorders,  primarily,  the  power  to  enforce  all  city  ordi- 
nances, and  only  secondarily  limited  the  penalties  which  they 
should  have  power  to  impose.  If  the  ordinance  did  not  pre- 
scribe the  measure  of  the  penalty,  then  perhaps  the  recorder 


416  State  v,  Boneil.  [Louisiana, 

might,  in  his  discretion,  fix  the  penalty,  within  the  limits  pre- 
Bcribed;  but  if  the  ordinance  itself  fixes  the  penalty,  not  ex- 
ceeding the  limits  referred  to,  then  the  recorder  must  enforce 
the  ordinance,  and  cannot  himself  violate  the  same  by  impos- 
ing a  greater  or  a  less  penalty. 

The  city  of  New  Orleans  has  always  had  authority  to  en- 
force her  legal  ordinances  by  the  imposition  of  fines,  and  by 
imprisonment  in  default  of  payment.  Such  power  was  ex- 
pressly granted  in  the  charter  of  1870:  Ex.  Sess.  1870,  act  7, 
sec.  12.  That  section  authorized  fines  not  exceeding  one  hun- 
dred dollars,  and  in  case  of  non-payment,  imprisonment  not 
exceeding  thirty  days.  The  enforcement  of  such  ordinances 
could  only  be  claimed  before  the  recorders  of  the  city.  When 
in  act  No.  131  of  1877  the  legislature  limited  the  power  of 
recorders  to  imposing  fines  not  exceeding  twenty-five  dollars, 
the  practical  efifect  was  to  limit  to  the  same  extent  the  power 
of  the  city,  because  she  could  not  collect  a  fine  exceeding 
twenty-five  dollars. 

Therefore  prior  to  the  passage  of  the  city  charter  the  law 
was,  that  the  city  had  the  right,  through  her  recorders,  to  en- 
force her  ordinances  by  fines  not  exceeding  twenty-five  dollars, 
and  in  case  of  non-payment,  by  imprisonment  not  exceeding 
thirty  days.  Nothing  in  the  city  charter  of  1882  is  in  conflict 
or  inconsistent  with  these  prior  statutes,  and  the  law  then  ex- 
isting was  not  repealed  or  afifected  thereby:  State  v.  Natal,  39 
La.  Ann.  439. 

The  sufficiency  of  these  prior  statutes  was  no  doubt  the  rea- 
son why  it  was  deemed  unnecessary  to  enjbody  their  provisions 
in  the  new  charter  of  1882. 

The  act  No.  41  of  1890  has  not,  in  our  opinion,  changed 
the  prior  law  on  this  subject,  except  in  so  far  as  it  authorizes 
both  fine  and  imprisonment.  It  was  passed  after  the  decision 
of  the  court  below  in  this  case,  and  was,  no  doubt,  framed  to 
silence,  for  the  future,  such  objections  as  those  here  urged. 

We  are  clearly  of  the  opinion  that  the  city  had  authority 
to  fix  the  penalty  in  her  ordinance,  and  that  the  recorder  only 
performed  his  duty  in  sentencing  defendant  accordingly: 
State  ex  rel.  Joseph  v.  Bringier,  42  La.  Ann.  1095. 

3.  The  business  of  defendant,  as  exhibited  by  the  evidence, 
was  undoubtedly  a  violation  of  the  ordinance. 

A  lottery  is  '*  a  distribution  of  prizes  and  blanks  by  chance; 
a  game  of  hazard,  in  which  small  suras  are  ventured  for  the 
chance  of  obtaining  a  larger  value,  either  in  money  or  in  other 
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articles":  "Worcester's  Dictionary;  "A  scheme  for  the  distribu- 
tion of  prizes  by  lot  or  chance":  Webster's  Dictionary;  "Any 
scheme  whereby  one,  on  paying  money  or  other  valuable  thing 
to  another,  becomes  entitled  to  receive  from  him  such  a  re- 
turn in  value,  or  nothing,  as  some  formula  of  chance  may  de- 
termine": Bishop  on  Statutory  Crimes,  sec.  952. 

These  definitions  completely  cover  the  offense  proved  against 
defendant.  Frequent  judicial  interpretation  confirms  this  view. 
A  case  arose  in  Illinois  identical  with  the  instant  one.  The 
defendant  was  conducting  what  he  termed  a  "gift-sale"  estab- 
lishment. He  kept  upon  his  desk  a  box  filled  with  envelopes, 
purporting  to  contain  valuable  recipes  and  popular  songs,  and 
also  a  card  descriptive  of  some  one  of  various  articles  of  difler- 
ent  values.  The  price  of  the  envelopes  was  twenty-five  cents, 
and  the  purchaser  had  the  right  to  buy  for  one  dollar  the 
article  described  on  his  ticket,  which  might  be  worth  hun- 
dreds of  dollars  or  very  little.  This  scheme  was  held  to  be  a 
lottery,  and  the  sale  of  the  envelopes  to  be  the  sale  of  a  "lot- 
tery ticket,"  within  the  terms  of  the  statute:  Dunn  v.  People^ 
40  111.  465. 

In  another  case,  the  defendant  sold,  at  five  cents  each,  pack- 
ages of  "  prize  candy,"  some  of  which  contained  coupons  en- 
titling the  purchaser  to  a  small  sum  of  money  on  presentation 
at  the  counter.  Held,  to  be  the  "setting  up  of  a  lottery"  pro- 
hibited by  the  statute:  State  ex  rel.  Reaslez  v.  Sheriff,  10  Phila. 
203. 

In  another,  defendant  sold  "prize  candy"  in  boxes,  for  fifty 
cents,  each  box  represented  to  contain  a  prize  of  money  or 
jewelry  of  large  or  small  value,  the  purchaser  selecting  his  box 
in  ignorance  of  its  contents.  Held,  to  be  a  "lottery  device" 
forbidden  by  the  statute:  Holoman  v.  State,  2  Tex.  App.  610; 
28  Am.  Rep.  439.  See  also  Chavannah  v.  State,  49  Ala.  396; 
Commonwealth  v.  Wright,  137  Mass.  250;  50  Am.  Rep.  306; 
Negley  v.  Devlin,  12  Abb.  Pr.  210;  Hull  v.  Ruggles,  65  Barb. 
432;  State  v.  Clarke,  33  N.  H.  329;  66  Am.  Dec.  723;  State  v. 
Bryant,  74  N.  C.  207. 

4.  The  last  objection  of  defendant  is  disposed  of  by  what  we 
said  under  the  second.  Power  given  to  the  city  to  enforce  her 
ordinances  by  fines,  if  unattended  with  power  to  imprison  in 
default  of  payment,  would  be  in  most  cases  nugatory,  since 
the  impecunious  criminal  would  regard  such  a  penalty  as  a 
delicious  joke,  and  snap  his  fingers  in  the  face  of  impotent  jus- 
tice.    While  this  would  not  justify  us  in  recognizing  the  exist- 
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ence  of  a  power  not  granted,  however  necessary,  it  lends  force 
to  our  construction  of  the  statutes  on  the  subject. 
Judgment  affirmed. 

LoTTBBT.  —  As  to  what  constitutes  the  ofPense  of  maintaining  and  operat* 
ing  a  lottery,  see  extended  note  to  Yellowstone  Kit  v.  State,  16  Am.  St.  Rep. 
42-48;  People  v.  Elliott,  74  Mich.  264;  16  Am.  St.  Rep.  640. 

Municipal  Corporations  —  Ordinancbs,  Violation  of.  —  While  all 
atate  offenses  must  be  prosecuted  in  the  name  of  the  state,  an  incorporated 
municipality  may  by  ordinance  provide  that  the  violations  of  its  penal  ordi- 
nances may  be  prosecuted  in  the  name  of  the  municipality:  Bautach  v.  City  of 
Oalveston,  27  Tex.  App.  342.  Violations  of  municipal  ordinances  are  not 
crimes,  unless  embraced  in  the  elemental  deiinitioa  of  crimes  as  recognized 
by  the  penal  statutes:  Floyd  v.  Commissiomra,  14  Ga.  354;  58  Am.  Deo.  559. 

Municipal  Cobpobations  —  Ordinances,  Enforcement  of.  —  A  city  has 
no  power  to  punish  violations  of  its  ordinances  by  fine  or  imprisonment,  or 
other  penalty,  unless  such  power  is  expressly  conferred  upon  it  by  charter: 
State  V.  Bright,  38  La.  Ann.  1;  58  Am.  Rep.  155.  But  see  note  to  Robinson 
v.  Mayor  etc.,  34  Am.  Dec.  641,  as  to  the  implied  authority  of  a  city  to  en- 
force  ordinances  by  imposing  penalties.  A  charter  authorizing  a  city  to 
ponish  a  violation  of  its  ordinances  by  fine  or  imprisonment,  or  by  fine  and 
imprisonment,  or  by  sentence  to  labor,  or  in  event  of  the  non-payment  of  the 
fine  and  costs,  to  a  sentence  to  work  out  the  fine  and  costs,  a  defendant  upon 
conviction  cannot  be  fined  and  also  sentenced  to  labor,  unless  the  sentence  to 
labor  is  added  merely  as  a  mode  of  enforcing  the  payment  of  the  fine:  In  re 
Ballew,  84  Ala.  21.  A  municipal  ordinance  providing  punishment  by  a  fine 
of  not  more  than  five  hundred  dollars,  and  imprisonment  for  not  exceeding 
sixty  days,  or  both,  does  not  authorize  a  sentence  to  pay  a  fine  of  one  hun- 
dred dollars,  or  work  sixty  days  on  the  public  streets  of  the  city:  Bhe  parte 
Martini,  23  Fla.  343.  The  charter  authorizing  a  punishment  by  a  fine  of  not 
more  than  one  hundred  dollars,  or  thirty  days'  imprisonment,  the  city  passed 
an  ordinance  providing  the  punishment  for  violations  of  its  ordinances  by  • 
fine  of  not  more  than  one  hundred  dollars,  or  imprisonment  at  the  discretioa 
of  the  council.  In  such  case  it  was  decided  that  the  discretion  of  the  conn* 
€il  wu  limited  to  a  period  of  thirty  days:  To/um  Council  v.  Oal/umn,  30  S.  0.  94. 
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[43  Louisiana  Annual,  1186.] 

Obdokal  Law  —  Bvidenob — Rmht  of  Aoousbd  to  Qukstiok  Admissi- 
BiLiTT  OF.  —  While  the  court  must  be  satisfied  of  the  competency  and 
admissibility  of  evidence  offered,  the  accused  has  the  right  to  prevent  the 
admission  of  incompetent  or  inadmissible  evidence  against  him;  and  the 
fact  that  the  trial  jndge  is  satisfied  of  the  competency  and  admissibility 
oi  proffered  testimony  does  not  exclude  the  right  of  the  accused  to 
question  it. 

Cbiminal  Law  —  Evidbnce  —  Right  of  Accused  to  Cross-examine  Wrr- 
IIBS8KS.  — The  admissibility  in  evidence  of  a  confession  by  the  accused 
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mnit  neoessarily  be  tried  and  determined  by  tbe  conrt  before  tbe  mme  !■ 
permitted  to  go  to  the  jury  as  evidence;  but  in  each  trial  the  accused  has 
a  right  to  participate,  and  to  cross-examine  the  witnesses  by  whom  th« 
confession  is  sought  to  be  proved. 
CbiminaIi  Law  —  Rafs — Agb  o7  Consent.  — A  female  under  the  age  of 
twelve  years  is  incapable  of  yielding  consent  to  sexual  interconrae. 

Foumet  and  Pujo,  and  W.  O.  McDonald^  for  the  appellant 

Walter  H.  Rogers^  attorney-general^  for  the  appellee. 

Watkinb,  J.  The  defendant  prosecutes  this  appeal  from 
a  verdict  and  sentence  to  lifetime  imprisonment  under  an  in- 
dictment for  rape,  and  he  relies  on  three  bills  of  exception 
reserved  to  the  rulings  of  the  trial  judge  during  the  progress 
of  the  trial,  and  one  taken  to  his  charge  to  the  jury. 

1.  The  three  bills  which  were  reserved  during  the  progress 
of  the  trial  appertain  to  the  judge's  refusal  to  permit  defend- 
ant's counsel  to  cross-examine  three  witnesses  of  the  state 
preliminary  to  their  giving  in  evidence  certain  alleged  confes- 
sions of  the  defendant,  the  object  of  defendant's  counsel,  as 
stated  in  his  bills  of  exception,  being  to  ascertain  whether  or 
not  the  alleged  confessions  were  freely  and  voluntarily  made^ 
as  a  condition  precedent  to  their  introduction  as  evidence. 

The  judge  assigns  as  his  reasons  for  refusing  to  permit  de- 
fendant's counsel  to  cross-examine  state  witnesses,  that  "  the 
court,  and  not  the  jury,  nor  the  opposite  party,  is  to  be  satis- 
fied as  to  the  competency  of  witnesses  to  testify,  or  the  admissi- 
bility of  such  evidence;  that  the  right  of  the  opposite  party  to 
affect  the  weight  of  the  evidence  on  the  examination  is  not 
abridged  in  the  least;  the  witness  having  testified  that  she 
heard  the  entire  statement  of  the  accused,  and  remembered  the 
substance  of  all  of  it,  and  that  it  was  made  by  him  voluntarily, 
without  restraint  or  influence  of  any  kind;  and  she  stated  the 
circumstances  under  which  it  was  made." 

While  it  is  no  doubt  true  that  it  is  for  the  court  to  be  satis- 
fied of  the  competency  and  admissibility  of  evidence,  and  not 
that  of  the  jury,  it  is  equally  the  right  of  an  accused  party  to 
see  that  no  incompetent  or  inadmissible  testimony  be  adduced 
against  him;  and  the  fact  that  the  trial  judge  feels  satisfied  of 
the  competency  or  admissibility  of  certain  proffered  testimony 
cannot  exclude  the  right  of  the  accused  to  question  it. 

The  competency  and  admissibility  of  testimony  must  neces- 

■  sarily  be  tried  and  determined  before  same  is  permitted  to  go 

to  the  jury  as  evidence.     Hecoguizing  this  rule  of  law,  the 
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judge  entertained  the  investigation  of  the  question  of  the  ad- 
missibility of  the  defendant's  alleged  confession,  and  allowed 
questions  to  be  put  to  the  state's  witnesses  tending  to  elicit 
the  statements  quoted;  but  when  defendant's  counsel  de- 
manded the  right  to  cross-examine  these  witnesses  in  the 
premises,  his  demand  was  refused  for  the  reasons  assigned. 

This  was  error  of  the  judge. 

Thus  holding  was  virtually  to  decide  that  the  determination 
of  the  admissibility  of  evidence  is  an  ex  parte  proceeding,  in 
which  the  accused  has  no  concern  whatever. 

To  say  that  on  the  trial  the  defendant  will  have  the  right 
to  oflfer  other  testimony  for  the  purpose  of  disparaging  the  evi- 
dence adduced  by  witnesses  for  the  state,  in  reference  to  the 
confession,  is  no  answer  to  the  objection  that  is  pressed  here. 
He  had  an  undoubted  right  to  participate  in  the  trial  of  the 
preliminary  issue,  —  the  admissibility  of  the  alleged  confes- 
sions vel  noUf  —  before  the  evidence  was  permitted  to  go  to  the 
jury. 

That  right  was  distinctly  recognized  by  us  in  State  v.  Platte, 
34  La.  Ann.  1061.  The  question  is  formulated  by  the  court 
thus:  "  The  first  matter  presented  to  our  consideration  is  the 
ruling  of  the  judge  a  quo,  refusing  to  hear  evidence  oflFered  by 
the  accused  on  the  trial  of  the  cause,  relating  to  the  character 
of  the  alleged  confession  of  the  accused,"  etc.;  and  of  this 
ruling  the  court  said:  "  It  is  elementary  that  the  confession  of 
an  accused  person  is  not  admissible  against  him  unless  it  is  a 
free  and  voluntary  confession,  and  its  character  as  such  must 
be  first  shown  as  a  prerequisite  to  its  admission.  When  the 
state  offers  to  make  such  proof,  the  issue  as  to  the  character 
of  the  confession  is  properly  raised,  and  both  sides  have  a 
right  to  be  heard  on  this  issue.  The  inquiry  on  a  question  of 
such  vital  importance  to  an  accused  should  be  free  and  full, 
and  it  is  not  to  be  closed  at  the  very  instant  that  the  state 
manages  to  eke  out  from  the  prosecuting  witness  that  she,  the 
witness,  had  made  no  threats  or  promises,  and  all  opportunity 
denied  to  the  other  party  to  be  heard.  And  the  judge  had  no 
right  to  conclude,  as  he  says  in  the  bill  he  did  do,  that  the 
testimony  ofiFered  by  the  accused  could  not  be  sufficient  to 
overthrow  the  facts  shown  by  the  [state]  witness." 

The  trial  judge  in  the  instant  case  has  fallen  into  a  similar 
error.  The  accused  had  an  undeniable  right,  by  his  counsel, 
to  cross-interrogate  the  witnesses  of  the  state  in  reference  to  the 
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time,  place,  and  circumstances  of  the  alleged  confessions,  and 
to  ascertain  for  himself  whether  same  were  voluntarily  made. 
He  cannot  be  restricted  to  the  sole  right  of  attacking  the  con- 
fessions, once  they  are  introduced  in  evidence,  by  other  and 
countervailing  proof. 

This  right  was  recognized  and  pursued  in  State  v.  Colleia^ 
37  La.  Ann.  607. 

To  the  same  effect  is  State  v.  Peters,  14  La.  Ann.  521;  1 
Greenl.  Ev.,  sec.  219. 

On  this  ground,  we  think  the  case  should  be  remanded  for  a 
new  trial. 

2.  The  fourth  bill  of  defendant  was  taken  to  the  charge  of 
the  judge  to  the  effect  that  "  a  girl  under  twelve  years  of  age  is 
incapable,  under  the  law,  of  yielding  consent  to  sexual  connec- 
tion." 

Having  decided  to  remand  the  case,  this  question  does  not 
necessarily  arise  now,  but  we  think  it  preferable  that  it  should 
be  determined,  in  order  that  the  new  trial  may  be  facilitated. 

The  only  case  to  which  we  have  been  referred  as  bearing 
on  the  question  is  that  of  State  v.  Tilman,  80  La.  Ann.  1249, 
31  Am,  Rep.  236,  in  which  our  predecessors  held  that  "  carnal 
intercourse  with  a  female  under  twelve  years  of  age  amounts 
to  the  crime  of  rape."  The  court  announced  that  no  statute 
of  this  state  has  declared  that  a  female  under  twelve  years  of 
age  is  incapable  of  giving  consent  to  sexual  intercourse;  but 
upon  the  principles  of  the  common  law  and  analogous  pro- 
visions of  our  own,  it  thought  a  girl  under  twelve  years  of 
age  was  incapable  of  yielding  such  consent. 

That  opinion  appears  to  be  well  reasoned,  and  the  authori- 
ties cited  pertinent,  and  we  are  not  disposed  to  dissent  from 
the  views  therein  expressed.  We  therefore  approve  of  the  rul- 
ing of  the  trial  judge  in  this  respect. 

It  is  therefore  ordered  and  decreed  that  the  verdict  and 
judgment  appealed  from  be  annulled  and  set  aside,  and  that 
the  cause  be  remanded  to  court  a  qua,  to  be  therein  proceeded 
with  according  to  law  and  the  views  herein  expressed. 

Rafb  —  AoK  or  CJoNSENT.  —  When  the  female  is  of  such  tender  years  as 
to  not  understand  the  nature  of  the  act,  she  cannot  consent  to  carnal  inter- 
coarse:  Note  to  SmUh  v.  State,  80  Am.  Dec.  374.  The  age  of  consent  is  gen- 
erally fixed  by  statute.  In  Louisiana  it  is  twelve  years:  State  v.  Tilman,  30 
La.  Ann.  1249;  31  Am.  Rep.  236.  In  Michigan  it  is  fourteen  years:  People  r, 
Olover,  71  Mich.  304.  In  Nebraska  is  fifteen  years:  State  v.  Wright,  25  Neb, 
38.     In  Iowa  it  is  thirteen  years:  Utate  t.  Oa^ord,  76  Iowa,  330. 
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Cofmssioss  —  Duty  or  Court. — The  court  is  the  gole  judge  of  the 
oompetenoy  of  confessions,  and  before  admitting  a  confession  in  evideQce,  it 
thonld  condnct  a  preliminary  examination,  oat  of  the  presence  of  the  jury, 
fto  determine  whether  snch  confession  ia  or  is  not  competent:  EUis  ▼.  State, 
65  Miss.  44;  7  Am.  St.  Rep.  634,  and  note.  And  the  fact  that  the  court  admits 
a  confession  as  competent  does  not  prevent  the  accused  from  producing 
eridence  before  the  jury  with  respect  to  the  weight  of  such  confession,  for  the 
jury  alone  must  determine  its  weight:  Silu  t.  State,  65  Miss.  44;  7  Am.  St. 
iLep.  634,  and  nott. 
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Wells   v.  New   Haven  and  Northampton   Co. 

[151  MASSA.CHC8BTTS,  46.] 

NciSANCi,  Continuing  Liability  fob.  — The  building  and  maintaining  of 
a  railway  in  such  a  manner  as  to  bring  together  natural  streams  of  water 
80  as  to  discharge  them  through  a  culvert,  at  a  place  different  from  that 
of  the  natural  discharge  of  any  of  them,  whereby  their  waters  are  com- 
bined  and  thrown  upon  the  lands  of  a  private  proprietor,  creates  a  coa- 
tinuing  nuisance,  and  if  the  owner  of  the  lands  at  the  time  the  railway 
was  built  subsequently  conveys  them,  his  grantee  is  entitled  to  maintain 
an  action  for  damages  suffered  after  his  conveyance  was  executed,  by 
the  overflow  of  water  and  the  depositing  of  sand  on  such  land. 

NuiSANCB  —  Frsscriptiyk  Right  to  Maintain.  —  If  an  act  is  wrong  at 
the  outset,  its  continuance  cannot  become  rightful,  and  if  its  contina> 
ance  will  occasion  damages  varying  in  quantity  with  the  seasons,  it  is 
a  continuing  nuisance  and  an  invasion  of  plaintiff's  right  from  day  to 
day,  and  he  may  select  his  own  time  for  bringing  an  action  therefor,  and 
is  not  barred  by  the  lapse  of  six  years  from  the  erection  of  the  structure 
constituting  the  nuisance,  though  it  is  of  a  permanent  character. 

Action  brought  for  damages  caused  by  the  discharge  of 
water  upon  lands  of  the  plaintiff.  The  injuries  suffered  by 
him  were  the  result  of  the  construction  of  a  railway  in  1880, 
alongside  of  lands  which  he  purchased  after  that  date.  In 
building  its  road  the  defendant  had  erected  an  embankment 
to  support  its  track,  through  which  a  culvert  was  built.  The 
course  of  eight  streams  was  changed  by  defendant,  so  that 
their  waters  would  discharge  through  this  culvert  at  a  place  dif- 
erent  from  that  in  which  they  naturally  flowed.  In  1887  there 
were  heavy  rains,  which  by  reason  of  the  culvert  were  caused 
to  flow  upon  the  lands  of  the  plaintiff,  and  to  overflow  it  with 
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water  and  to  cover  it  with  sand,  to  the  injury  of  his  crops. 
The  defendant  sought  to  have  the  trial  court  instruct  the  jury 
that  the  plaintiff  could  not  maintain  his  action,  because  it  was 
barred  by  the  statute  of  limitations,  and  that  because  his 
injuries  were  the  result  of  a  permanent  structure,  no  cause  of 
action  arose  therefrom  except  to  one  who  was  proprietor  of  the 
lands  at  the  time  it  was  erected.  The  judge  refused  to  so 
instruct,  and  the  jury  returned  a  verdict  for  the  plaintiff,  to 
which  the  defendant  excepted.- 

J.  A.  Aiken,  for  the  defendant. 

C.  C.  Conant,  for  the  plaintiff. 

C.  Allen,  J.  The  defendant,  in  the  construction  of  its  rail- 
road in  1880,  brought  together  eight  natural  streams  of  water, 
and  discharged  them  through  one  culvert,  which  was  built  un- 
der its  road-bed,  upon  the  land  now  owned  by  the  plaintiff,  at 
a  different  place  from  that  where  either  of  them  originally 
flowed,  and  indeed  three  of  the  streams  had  never  before 
flowed  over  this  land  at  all.  Under  the  instructions  which 
were  given  to  the  jury,  they  must  have  found  that  this  mode 
of  discharging  these  streams  of  water  upon  the  plaintiff's  land 
was  not  necessarily  adopted  in  the  proper  construction  of  the 
railroad.  Since  the  building  of  the  culvert,  the  waters  of  the 
brooks,  and  also  an  increased  volume  of  surface  water,  have 
flowed  through  it,  varying  in  quantity  with  the  seasons,  and 
possibly  causing  some  damage  to  the  land  in  question  prior 
to  the  time  of  its  purchase  by  the  plaintiff,  though  this  fact 
is  not  distinctly  found;  and  at  any  rate,  so  far  as  appears,  no 
action  for  such  prior  damage  was  ever  brought.  The  plaintiff 
purchased  the  land  in  May,  1887,  and  in  July  and  August  of 
the  same  year  there  were  heavy  rains,  and  the  plaintiff's  land 
was  overflowed,  and  sand  deposited  thereon,  and  the  crop  of 
hay  injured;  but  no  part  of  the  land  was  rendered  worthless, 
and  it  was  only  for  the  damage  which  thus  occurred  after  his 
purchase  that  the  plaintiff  sought  at  the  trial  to  recover. 

The  defendant  does  not  contend,  as  indeed  it  could  not  suc- 
cessfully {Curtis  V.  Eastern  Railroad  Co.,  14  Allen,  55;  98 
Mass.  428),  that  the  injury  suffered  by  the  plaintiff  is  not  in 
its  nature  a  proper  subject  of  recovery  in  an  action  at  law; 
but  the  defense  now  rests  upon  the  grounds  that  the  action 
should  have  been  brought  once  for  all  within  six  years  after 
the  defendant's  wrongful  act  of  building  its  railroad  in  an 
improper  mode;  that  the  right  of  action  was  in  the  original 
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owner,  the  plaintiff's  grantor,  who  was  entitled  to  recover  not 
only  the  existing  but  all  prospective  damages  to  the  land;  that 
no  action  will  lie  in  the  name  of  the  present  plaintiff;  and 
that  the  right  of  action  is  barred  by  the  statute  of  limitations. 

No  doubt  the  former  owner  of  the  land  might  have  sued  at 
once  for  the  invasion  of  his  right  by  the  discharge  of  the  sev- 
eral natural  streams  of  water  upon  his  land  in  the  manner 
etated,  even  though  the  damage  was  merely  nominal;  other- 
wise a  right  by  prescription  might  be  gained:  Jackman  v. 
Arlington  Mills,  137  Mass.  277,  283;  Hooten  v.  Barnard,  137 
Mass.  36.  But  no  such  action  was  brought;  and  the  question 
is,  whether  such  an  action  must  be  brought  within  six  years 
from  the  defendant's  original  wrongful  act,  or  whether  the  in- 
jury is  to  be  treated  as  a  continuing  one,  for  which  the  defend- 
ant may  be  held  responsible  after  the  expiration  of  six  years. 

If  the  defendant's  act.  was  wrongful  at  the  outset,  as  the 
jury  have  found,  we  see  no  way  in  which  the  continuance  of 
its  structure  in  its  wrongful  form  could  become  rightful  as 
against  the  plaintiff,  unless  by  release  or  grant,  by  prescrip- 
tion, or  by  the  payment  of  damages.  If  originally  wrongful, 
it  has  not  become  rightful  merely  by  being  built  in  an  endur- 
ing manner.  That  which  was  a  nuisance  at  first  does  not  lose 
its  character  as  such  by  being  continued  for  six  years,  what- 
ever effect  the  lapse  of  time  might  have  upon  equitable  reme- 
dies for  its  removal;  and  the  maintenance  of  a  structure 
which  will  continue  to  cause  a  wrongful  diversion  of  water 
upon  the  plaintiff's  land,  in  quantities  varying  with  the  sea- 
sons, is  a  continuing  nuisance,  and  an  invasion  of  the  plain- 
tiff's right  from  day  to  day,  and  he  may  select  his  own  time 
for  bringing  an  action  therefor,  and  he  is  not  barred  by  the 
lapse  of  six  years  from  the  erection  of  the  structure.  The 
case  falls  within  the  ordinary  rule  applicable  to  continuing 
nuisances  and  continuing  trespasses:  Prentiss  v.  Wood,  132 
Mass.  486;  New  Salem  v.  Eagle  Mill  Co.,  138  Mass.  8;  Uline 
V.  New  York  Central  and  Hudson  River  R.  R.  Co.,  101  N.  Y. 
98,  109;  53  Am.  Rep.  123  et  seq.;  Reed  v.  State,  108  N.  Y. 
407,  414;  Delaware  and  Raritan  Canal  Co.  v.  Wright,  21  N.  J.  L. 
469;  Bare  v.  Hoffman,  79  Pa.  St.  71;  Holmes  v.  Wilson,  10  Ad. 
<fe  E.  503;  Battishill  v.  Reed,  18  Com.  B.  696;  Whitehouse  ▼. 
FeUowes,  10  Com.  B.,  N.  S.,  765;  Devery  v.  Grand  Canalyl.  R. 
9  C.  L.  194, 

In  Fowle  v.  New  Haven  and  Northern  Co.,  107  Mass.  352, 112 
Mass.  834,  a  case  in  some  respects  resembling  this,  the  plain- 
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tiff  had  brought  a  former  action,  in  which  he  expressly  de- 
clared for  prospective  damages,  and  he  was  allowed  by  the 
court  to  recover  them,  apparently  without  any  objection  on 
this  ground  from  the  defendant;  and  if  he  had  been  allowed 
to  hold  his  second  verdict,  he  would  have  got  double  damages, 
which  clearly  was  not  permissible.  The  decision  of  that  case 
does  not  necessarily  imply  that  an  action  must  have  been 
brought  within  six  years,  or  if  it  does,  we  cannot  follow  it; 
and  we  have  no  occasion  to  consider  whether  ordinarily  pro- 
spective damages  would  be  recoverable  in  such  a  case  or  not. 
No  question  of  the  measure  of  damages  is  before  us. 
Exceptions  overruled.         

Nuisance,  Continuing  Liability  tor.  —  See  note  to  Allen  v.  De  Oroodt, 
14  Am.  St.  Rep.  630,  for  liability  for  nuisances  of  a  permanent  character. 
Every  continuance  of  a  nuisance,  or  recurrence  of  the  injury,  is  an  addi- 
tional nuisance,  forming  in  itself  the  subject-matter  of  a  new  action:  Sloggy 
▼.  Dilworth,  38  Minn.  179;  8  Am.  St.  Rep.  657;  Ellis  v.  American  Acad,  of 
Music,  120  Pa.  St.  608;  6  Am.  St.  Rep.  739,  and  note.  Compare  note  to  Chi- 
cago etc  R.  B.  Co.  V.  Loeb,  59  Am.  Rep.  351-369. 

Nuisances  —  Lapse  or  Time.  —  Lapse  of  time  will  not  legalize  a  publio 
nuisance:  Note  to  Fort  Smith  v.  McKibben,  48  Am.  Rep.  24-38;  for  no  nui< 
sance  is  legalized  by  length  of  time:  Dygert  v.  Schenck,  23  Wend-  445;  35 
Am.  Dec.  575,  and  note.  In  an  action  against  a  railroad  company  for  ob- 
Btmcting  water  and  overflowing  land,  the  right  of  action  does  not  accrue 
necessarily  at  the  time  the  obstruction  was  first  built,  and  the  plea  of  the 
statute  of  limitations  is  properly  withheld  from  the  jury,  when  it  appears 
that  at  that  time  the  damages  could  not  have  been  foreseen  and  estimated: 
Sullens  V.  Chicago  etc.  E'y  Co.,  74  Iowa,  659;  7  Am.  St.  Rep.  501.  See  also 
Ogbum  v.  Connor,  46  Cal.  346;  13  Am.  Rep.  213;  Ohio  etc  R'y  Co.  v.  Wach- 
ter,  123  111.  440;  5  Am.  St.  Rep.  632,  and  note  537-540.  But  in  Emery  v. 
Raleigh  etc  R.  R.  Co.,  102  N.  C.  209,  11  Am.  St.  Rep.  727,  it  was  decided  that 
the  right  by  prescription  to  maintain  a  culvert,  so  constructed  as  to  cause 
plaintiffs  land  to  be  overflowed,  may  be  acquired  by  a  railroad  company  by 
nser  for  twenty  years. 
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Streets  Dedicated  bt  Maps.  —  Laying  out  a  large  tract  of  land,  and  cntting 
it  up  into  house  lots  and  ways,  does  not  give  every  purchaser  of  a  lot  a 
right  of  way  over  every  street.  He  has  no  right  to  insist  upon  the  keep- 
ing  open  of  a  street  which  does  not  connect  his  lands  with  the  pub- 
lic highway,  and  which  is  desirable  because  it  la  nearest  the  water  and 
in  full  view  thereof. 

Dbdioation  bt  Maps.  —  Including  a  space  upon  a  map  with  dotted  lines  is 
not  a  sufficient  indication  that  it  is  to  be  kept  open  for  the  benefit  of  the 
public  or  of  a  purchaser  of  lands  in  the  tract  represented  on  the  map. 
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Public  Easements,  Action  bt  Private  Person  for  Obstrcction  q».  — 
Though  lands  are  dedicated  to  public  use  as  streets  and  ways,  their  ob» 
struction  as  such  will  not  give  a  cause  of  action  to  a  private  person,  nnlesa 
he  Buffeis  private  damages. 

Bill  in  equity  to  prevent  the  obstruction  of  plaintiff's  use 
of  certain  ways.  Lands  at  Nantucket  Bluff  were  laid  out  on 
a  plan  which  was  recorded,  and  according  to  which  lots  were 
sold.  The  plan,  so  far  as  material  to  this  cause,  was  as  fol- 
lows:  — 


Mooers  Avenue. 


28 

27 

Nantucket  Avenue. 

North  Street,  which  is  not  shown  on  this  plan,  was  situate 
about  two  hundred  feet  westerly  from  the  part  represented  on 
the  plan.  Plaintiff  owned  lots  27,  28,  and  44,  and  the  defend- 
ant lots  4,  5,  9,  and  10. 

J.  Brown,  for  the  plaintiff. 

C.  Almyy  for  the  defendant. 

Holmes,  J.  The  plaintiff  and  the  defendant  are  both  own- 
ers of  building  lots  sold  with  reference  to  the  same  plan,  which 
displays  a  large  tract  cut  up  into  house  lots  and  ways.  The 
only  public  way  near  the  tract  is  North  Street,  which  is  shown 
on  the  west  side  of  the  plan.  The  plan  shows  ways  leading 
directly  to  this  street  from  the  plaintiff's  lots.  Her  lots  also 
are  drawn  as  abutting  upon  a  way  called  Grant  Avenue,  from 
which  there  is  delineated,  extending  in  an  opposite  direction- 
from  North  Street,  a  way  called  Centre  Avenue,  which  begins 
directly  opposite  two  of  the  plaintiff's  lots,  at  a  distance  of 
65  feet,  on  the  other  side  of  Grant  Avenue,  and  leads  181 
feet   to   another  way,  laid  down  as  Cliff  Avenue.     Neither 
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Centre  Avenue  nor  Cliflf  Avenue  leads  to  any  public  street, 
but  from  ClifiF  Avenue  there  is  an  agreeable  view  of  the  sea, 
without,  however,  any  access  to  it.  The  defendant  owns  all 
the  land  on  the  north  of  Centre  Avenue,  and  has  inclosed 
about  one  quarter  of  the  avenue  in  width,  throughout  its  whole 
length.  He  also  has  inclosed  a  triangle  at  the  corner  or  Cen- 
tre and  Cliflf  avenues,  which,  on  the  plan,  appears  bounded  by 
dotted  lines.  The  two  sides  of  the  triangle  on  the  streets  con- 
tinue the  side  lines  of  the  streets  in  the  same  directions  until 
they  meet  at  the  corner,  but  the  rest  of  the  street  lines  are 
unbroken.  The  plaintiflT  seeks  an  injunction  against  such 
inclosures  or  obstructions. 

The  only  question  worthy  of  discussion  is,  whether  the  pri- 
vate rights  of  way,  if  any,  to  which  the  plaintiff  is  entitled  by 
reason  of  the  reference  to  the  plan  in  her  deeds,  extend  to 
Centre  Avenue.  We  are  of  opinion,  on  the  whole,  that  they  do 
not.  The  cases  here  and  elsewhere  show  that  there  are  limits 
to  the  easements  raised  in  this  way  by  implication,  even  if 
there  are  not  limits  to  the  power  of  creating  easements  when 
it  is  attempted  by  express  words.  A  reference  to  a  plan  like 
this,  laying  out  a  large  tract,  does  not  give  every  purchaser  of 
a  lot  a  right  of  way  over  every  street  laid  down  upon  it.  In 
Regan  v.  Boston  Gas  Light  Co.,  137  Mass.  37,  a  case  somewhat 
like  the  present,  it  was  held  that  the  defendant  could  close  a 
whole  series  of  streets  shown  on  the  plan,  leaving  open  the 
private  ways  adjoining  the  plaintiflT's  lots  to  the  highway  in 
one  direction,  and  to  the  next  side-street  in  the  other.  No 
doubt  a  grantee  sometimes  may  be  entitled  to  have  ways  kept 
open  which  his  land  does  not  touch,  if  they  are  necessary  or 
convenient  in  order  to  reach  a  highway:  Fox  v.  Union  Sugar 
Refinery,  109  Mass.  292;  and  he  may  have  like  rights  in  a  way 
which  his  land  does  touch  on  the  side  not  leading  to  the  high- 
way: Rodgers  v.  Parker j  9  Gray,  445.  But  Centre  Avenue  does 
not  lead  to  a  highway,  and  the  plaintiflF's  land  does  not  touch  it. 
We  do  not  mean  that  these  circumstances  would  be  conclusive 
in  all  cases.  If  Cliflf  Avenue  were  on  the  border  of  the  ocean, 
there  would  be  strong  reason  for  saying  that  in  a  plan  for  a 
seaside  resort  access  to  the  ocean  was  very  nearly  as  impor- 
tant as  access  to  the  public  streets:  See  Higginson  v.  Nahant,  11 
Allen,  530,  535.  But  the  plaintiflf  does  not  make  out  that 
case.  The  most  that  she  alleges  is,  "  that  the  land  pn  Cliflf 
Avenue  is  nearest  the  water,  and  in  full  view  thereof,"  and 
that  the  right  to  use  that  avenue  and  the  triangle  in  connec- 
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tion  with  her  cottages  is  of  substantial  pecuniary  value.  With 
some  hesitation,  we  feel  bound  to  decide  that  the  value  of  a 
right  of  access  for  purposes  of  prospect  is  not  a  sufficient  rea- 
son to  extend  her  right  of  way  over  Centre  Avenue. 

It  follows,  a  fortiori,  that  the  plaintiff  has  no  easement  to 
have  the  triangle  kept  open.  Moreover,  the  dotted  lines  on 
the  plan  are  not  a  sufficient  indication  that  it  was  to  be  kept 
open.  They  divide  it  from  the  adjacent  ways,  and  the  fact 
that  they  are  not  unbroken,  as  elsewhere  on  the  plan,  at  most 
only  raises 'a  doubt  as  to  the  intentions  of  the  owner:  See 
Attorney-General  v.  Whitney,  137  Mass.  450.  Whether  there 
are  other  objections  still,  we  need  not  consider. 

It  was  argued  for  the  plaintiff  that  the  ways  and  the  triangle 
were  dedicated  to  the  public  by  the  making  and  recording  of 
the  plan,  and  the  sale  of  lots  with  reference  to  it.  The  sug- 
gestion is  answered,  so  far  as  the  triangle  is  concerned,  by 
what  we  have  said  already;  and  as  to  the  ways,  at  least,  those 
acts  were  not  sufficient  to  dedicate  them  in  this  common- 
wealth: Pub.  Stats.,  c.  49,  sec.  94;  Bowers  v.  Suffolk  Mfg. 
Co.,  4  Cush.  332;  Morse  v.  Stocker,  1  Allen,  150;  Hayden  v. 
Stone,  112  Mass.  346;  Ahhott  v.  Cottage  City,  143  Mass.  521, 
524;  58  Am.  Rep.  143.  Furthermore,  a  dedication  to  the 
public  alone  would  confer  no  private  easement  on  the  plain- 
tiff. She  would  have  no  private  right  of  action  for  the  public 
nuisance,  unless  she  suffered  private  damage,  which  it  is  at 
least  doubtful  whether  the  loss  caused  by  these  obstructions 
would  be,  under  our  decisions:  Hartshorn  v.  South  Reading,  3 
Allen,  501;  Willard  v.  Cambridge,  3  Allen,  574;  Smith  v.  Boston, 
7  Cush.  254,  255;  Brainard  v.  Connecticut  River  R.  R.  Co.,  7  Cush. 
506,  510;  Geer  v.  Fleming,  110  Mass.  39;  Bray  ton  v.  Fall  River, 
113  Mass.  218;  18  Am.  Rep.  470;  Thayer  v.  New  Bedford  R.  R, 
Co.,  125  Mass.  253,  257;  Breed  v.  Lynn,  126  Mass.  367,  370. 

Bill  dismissed.  

Public  Nuisances  —  Right  ov  Action  by  Privatb  Person.  —  Publio 
nuisances  can  be  abated  by  a  private  person  only  when  they  obstruct  his  pri- 
vate right,  or  interfere  at  the  time  with  his  enjoyment  of  a  right  common  to 
many,  as  the  right  of  passage  on  a  public  highway,  and  he  thereby  sustains 
a  special  injury:  Lavnton  v.  Steele,  119  N.  Y.  226;  16  Am.  St.  Rep.  813;  note 
to  Jackson  v.  Kiel  16  Am.  St.  Rep.  209. 

Stkeets  —  Maps.  —  One  who  purchases  a  lot  bounded  by  streets  marked 
upon  a  map  or  plat  is  entitled  to  a  right  of  way  over  such  streets:  Moose  v. 
Carson,  104  N.  C.  431;  17  Am.  St.  Rep.  681.  The  mere  marking  of  a  street 
npon  an  unrecorded  map  does  not  necessarily  constitute  a  dedication  of  th* 
street:  Ptoplt  v.  Reed^  81  Cal.  70;  15  Am.  St.  Rep.  22. 


430  Lanb  v.  Moore.  [Mass. 

Lane  v.  Moore. 

[151  Massachusetts,  87.] 

Evidence.  —  Declarations  op  a  Testator  or  a  Donor  are  admissible  In 
evidence,  not  for  the  purpose  of  establishing  the  truth  of  his  statements, 
but  merely  to  show  the  condition  of  his  mind;  and  they  are  admissible 
for  this  latter  purpose  only  when  they  are  sufficiently  near  in  point  of 
time  to  be  of  some  value  in  determining  his  mental  condition  when  he 
did  some  act  which  is  assailed  for  his  want  of  capacity. 

Evidence.  —  Whether  Declarations  Made  by  a  Donor  or  Testator  are 
sufficiently  near  in  point  of  time  to  warrant  their  being  submitted  to  a 
jury,  as  tending  to  show  his  mental  condition  when  he  did  some  act 
which  is  questioned  on  the  ground  of  his  incapacity,  rests  chiefly  in  the 
discretion  of  the  presiding  judge.  Generally,  his  determination  of  this 
preliminary  question  must  be  accepted  as  conclusive,  where  it  is  not 
shown  that  he  has  misapplied  any  principle  of  law. 

Evidence  —  Declarations.  —  Where  defendant  claimed  that  a  note  was 
given  him  in  the  month  of  August  by  the  holder,  who  was  then  nearly 
eighty-four  years  of  age,  and  whose  business  adviser  and  manager  de« 
'  fendant  was,  it  is  competent,  in  an  action  by  an  administrator  of  the 
donor  to  recover  the  note  on  the  ground  that  it  was  procured  by  fraud 
and  undue  influence,  to  prove  declarations  of  the  donor,  in  the  months  of 
September  and  November,  after  making  the  alleged  gift,  inconsistent 
with  his  having  made  the  gift,  and  denouncing  defendant  as  a  reiscal, 
where  the  purpose  for  which  the  declarations  are  claimed  to  be  ofifered 
is  to  show  the  mental  condition  of  the  donor  at  the  time  of  the  alleged 
gift 

Action  of  tort  by  the  administrator  of  the  estate  of  Nathan 
Fellows,  for  the  conversion  of  a  promissory  note.  The  intes- 
tate died  September  10,  1887,  aged  eighty-four  years  and  four 
months.  For  several  years  before  his  death  he  had  not  worked 
at  his  trade,  and  from  May,  1884,  until  his  death,  the  defend- 
ant acted  as  his  business  manager  and  adviser.  The  defend- 
ant testified  that  in  August,  1884,  he  loaned  his  father-in-law, 
one  Todd,  five  thousand  dollars  of  the  intestate's  money,  with 
the  latter's  consent,  and  took  a  note,  for  the  conversion  of 
which  this  action  is  brought;  that  the  note  was  renewed  five 
times,  and  the  interest  paid  by  Todd  to  the  defendant,  who 
paid  it  to  the  intestate;  that  on  August  7,  1887,  the  intestate 
sent  for  defendant,  expressed  his  belief  that  he  had  not  long 
to  live,  and  told  defendant  that  he  wished  to  give  him  the 
note,  and  to  carry  out  this  purpose,  he  wrote  his  name  on  the 
back  of  the  note,  and  told  defendant  that  he  wished  him  to 
have  it  and  keep  it.  The  plaintiff" 's  claim  was,  that  no  gift 
had  been  made,  or  if  made,  that  it  was  procured  by  fraud  and 
undue  influence.  Among  other  evidence  offered  in  behalf  of 
plaintiff,  and  received  against  defendant's  objection,  was  that 
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of  one  Ricker,  who  testified  to  a  conversation  held  November 
4,  1887,  with  the  testator,  in  which  the  latter  declared  that  he 
might  as  well  spend  his  money  as  to  leave  it  to  be  quarreled 
T.bout;  that  he  wished  to  spend  some  of  it  for  curbstones  around 
a  cemetery  lot,  and  that  he  proposed  to  have  his  will  made; 
and  also  the  testimony  of  one  Dennison,  of  a  conversation 
with  the  intestate  in  the  early  part  of  September,  1887,  ia 
which  the  latter  showed  a  memorandum  regarding  the  Todd 
note,  in  defendant's  handwriting,  and  asked  witness,  "  What 
do  you  think  of  that?"  and  said,  "It  was  a  damnable  thing; 
that  he  could  put  Moore  through  for  it,  and  shut  him  up"; 
and  further  declared  that  he  knew  nothing  about  Todd,  and 
nad  nothing  to  show  for  the  five  thousand  dollars.  Plaintiff 
also  testified,  against  defendant's  objection,  that  in  the  early 
part  of  the  same  month  the  intestate  said  that  defendant  had 
let  Todd  "have  some  of  his  money,  and  he  hadn't  anything 
to  show  for  it,"  and  that  defendant  was  a  great  rascal,  and  he 
should  hold  him  accountable.  Verdict  for  plaintiff.  Defend- 
ant excepted.  • 

W.  S.  Knox  and  H.  F.  Hurlhurt,  for  the  defendant. 
E.  T.  Burley  and  W.  A.  Pew,  Jr.,  for  the  plaintiflf. 

C.  Allen,  J.  The  only  question  argued  is  as  to  the  com- 
petency of  the  declarations  made  by  the  plaintiflfs  intestate 
after  the  time  of  the  alleged  gift  to  the  defendant.  Where  the 
mental  condition  of  a  person  at  a  particular  time  is  in  issue, 
his  appearance,  conduct,  acts,  and  declarations,  after  as  well  as 
before  the  time  in  question,  have  been  held  admissible  in  evi- 
dence if  sufficiently  near  in  point  of  time,  and  if  they  appear 
to  have  any  tendency  to  show  what  that  mental  condition  was. 
The  question  has  usually  arisen  in  cases  involving  the  valid- 
ity of  wills,  but  the  principle  is  the  same  where  the  validity 
of  a  gift  is  questioned,  and  where  responsibility  for  crime  ia^to 
be  determined:  Shailer  v.  Bumstead,  99  Mass.  112,  122,  123; 
Lewis  V.  Mason,  109  Mass.  169;  May  v.  Bradlee,  127  Mass. 
414,  420;  Potter  v.  Baldwin,  133  Mass.  427,  429;  Whitney  v. 
Wheeler,  116  Mass.  490;  Commonwealth  v.  Pomeroy,  117  Mass. 
143,  148;  Commonwealth  v.  Damon,  136  Mass.  441,  448.  So 
where  the  question  was  whether  a  testator  by  canceling  a 
will  intended  to  revive  a  former  will,  it  was  considered  that 
his  subsequent  declarations  were  competent  for  the  purpose 
of  showing  what  his  intention  was:  Pickens  v.  Davis,  134  Maes. 
252,  257,  258;  45  Am.  Rep.  322,  and  cases  there  cited.     In  all 
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such  cases,  the  evidence  is  received  merely  for  the  purpose  of 
throwing  light  upon  the  state  of  mind  of  the  person  at  the 
time  in  question,  and  not  as  tending  to  establish  the  truth  of 
any  facts  which  may  have  been  stated  by  him. 

There  are  certain  proper  limitations  to  the  admissibility  of 
such  evidence.  One  is,  that  the  matters  testified  of  should  be 
sufficiently  near  in  point  of  time,  so  that  the  testimony  may 
be  of  value  in  determining  the  question  which  is  directly  in 
issue.  Another  proper  limitation  is,  that  the  testimony  should 
appear  to  have  some  natural  bearing  upon  the  mental  condi- 
tion of  the  person,  or  his  intention  at  the  particular  time  which 
is  immediately  involved  in  the  issue. 

It  is  contended  by  the  defendant  that  some  portion  of  the 
testimony  which  was  admitted  against  his  objection  failed  to 
conform  to  the  latter  of  the  requirements  above  mentioned,  and 
that  the  judge  erred  in  allowing  it  to  go  to  the  jury.  Ordi- 
narily, questions  of  this  character  must  in  the  first  instance  be 
determined  by  the  presiding  judge  as  questions  of  fact,  and  if 
his  determination  is  in  favor  of  admitting  the  testimony,  it 
then  goes  to  the  jury  for  them  to  decide  as  to  its  weight.  For 
example,  the  judge  will  determine  whether  the  time  is  so 
remote,  or  whether  the  circumstances  have  so  changed,  that 
declarations  then  made  would  not  be  deemed  satisfactory  evi- 
dence tending  to  show  the  person's  condition  at  the  earlier 
period.  Evidence  was  excluded  for  this  reason  in  Davis  v. 
Davis,  123  Mass.  590,  598,  and  in  White  v.  Graves,  107  Mass. 
325.  Where,  in  determining  a  preliminary  question  of  this 
description,  there  is  no  erroneous  application  of  any  principle 
of  law,  it  is  difficult  for  us,  upon  a  bill  of  exceptions  which 
merely  presents  questions  of  law,  to  reconsider  and  reverse  the 
decision.  The  matter  necessarily  rests  chiefly  in  the  discre- 
tion of  the  presiding  judge.  Usually,  the  question  is  not 
strictly  a  legal  one.  The  judge  determines,  chiefly  as  a  ques- 
tion of  fact,  whether,  under  all  the  circumstances,  the  testi- 
timony  bears  a  sufficiently  close  relation  to  the  question  in 
issue  to  render  it  proper  to  be  considered  by  the  jury,  and  or- 
dinarily his  determination  of  this  preliminary  question  must 
be  accepted  as  conclusive:  Shailer  v.  Bumstead,  99  Mass.  112, 
130;  Commonwealth  v.  Coe,  115  Mass.  481,  505;  Commonwealth 
V.  Abbott,  130  Mass.  472,  474;  Commonwealth  v.  Robinson,  146 
Mass.  571,  580. 

In  the  present  case,  it  is  impossible  to  say  that  the  judge 
has  misapplied  any  rule  of  law.     There  was  enough  evidence 
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of  an  impairment  of  the  mental  faculties  of  tlie  plaintiff*s  in- 
testate, before  and  at  the  time  of  the  alleged  gift  to  the  defend- 
ant, to  warrant  the  introduction  of  evidence  as  to  his  condition 
afterwards.  He  was  almost  eighty-four  years  old.  For  several 
years  he  had  not  worked  at  his  trade.  For  over  three  years 
the  defendant  had  been  his  business  manager  and  adviser, 
and  the  custodian  of  his  title  deeds  and  bank-books.  His 
conduct  in  allowing  the  defendant  to  manage  his  property  in 
the  manner  testified  to,  and  above  all,  the  alleged  gift  itself, 
under  the  circumstances  stated  by  the  defendant,  would  natu- 
rally awaken  a  suspicion  that  the  faculties  of  the  plaintiflf's 
intestate  were  so  far  impaired  as  to  make  him  readily  suscep- 
tible to  influence  and  pressure.  A  foundation  being  thus  laid, 
the  plaintiflF  might  properly  show  his  condition  afterwards. 
In  order  to  show  this,  anything  said  or  done  by  the  plaintiflf's 
intestate,  or  in  his  presence,  with  his  conduct  or  comment 
thereupon,  would,  in  its  nature,  be  admissible.  There  was  no 
such  lapse  of  time,  or  marked  change  in  his  condition,  as  to 
enable  us  to  say  that  the  evidence  should  have  been  excluded. 
Nor  can  we  say  that  any  of  his  declarations,  as  testified  to, 
had  no  natural  bearing  upon  his  previous  mental  condition. 
Impairment  of  mental  faculties  in  particular  cases  may  be  in- 
dicated by  lack  of  self-control,  by  undue  excitement,  by  anger, 
by  forgetful ness,  or  by  the  use  of  strong  expressions  or  expres- 
sions of  astonishment  at  what  has  taken  place.  The  fact  that 
such  expressions  reflected  upon  the  defendant  may  have  been 
disadvantageous  to  him  in  the  trial,  but  it  did  not  render  the 
testimony  incompetent.  Its  weight,  of  course,  was  for  the 
jury,  who  were  carefully  and  more  than  once  instructed  that 
any  subsequent  statements  were  not  to  be  considered  as  tend- 
ing to  prove  fraud,  or  to  show  that  the  facts  were  as  stated, 
but  only  as  bearing  upon  the  state  of  mind  of  the  plaintiflf's 
intestate.  Upon  the  whole  case,  we  see  no  error  in  matter  of 
law. 

Exceptions  overruled.        

Evidence  —  Declarations  of  Deceased  Persoks.  —  As  to  when  the  deo- 
larations  of  a  deceased  person  are  admissible  to  show  the  state  of  hia  mind 
at  the  time  of  making  a  will,  see  note  to  Bobei-ta  v.  Trawick,  62  Ahl  Deo. 
167-169;  Waierman  v.  Whitney,  11  N.  Y.  157;  62  Am.  Dec.  71,  and  note  80, 
81;  Thompson  y.  lah,  99  Mo.  160;  17  Am.  St.  Rep.  552;  HtrsUr  Y.  HertUrt 
122  Pa.  St.  239;  9  Am.  St.  Rep.  95. 
Am.  St.  &£P..  Vou  XXL  —28 
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Gay  v.  Eookb. 

[151  Massachusetts,  115.] 
PSOMISSOKT  NOTS  MUST    CONTAIN  ON    ITS    FaCE    AN    ExFBESS  PrOOTSB    tO 

pay  money.  A  mere  promise  implied  by  law,  founded  on  an  acknowl* 
edgment  of  indebtedness,  is  not  sufficient. 

Pbomissory  Note,  What  is  not.  —  "  I  0  U,  E.  A.  Gay,  the  sum  of  seven- 
teen dolls.  ^  for  value  received,"  though  signed  by  the  writer,  is  not  a 
promissory  note,  but  a  mere  acknowledgment  of  indebtedness. 

Interest.  — In  general,  where  there  is  a  loan  without  any  stipulation  to  pay 
interest,  and  where  one  owes  money  to  another,  having  been  guilty  of 
no  wrong  in  obtaining  and  no  default  in  retaining  it,  interest  is  not 
chargeable.  Therefore  interest  cannot  be  collected  on  an  I  0  U, 
where  there  has  been  no  demand  for  its  payment. 

Contract  on  a  writing  which  the  plaintiff  declared  on  as  a 
promissory  note,  and  which  was  in  words  and  figures  as  fol- 
lows: — 

"  Marlboro',  Sept.  23,  1881. 

"I  0  U,  E.  A.  Gay,  the  sum  of  seventeen  dolls.  iSo,  for  value 
received.  John  R.  Rooke." 

The  only  subject  of  contention  was,  whether  plaintiflF  was 
entitled  to  interest  from  the  date  of  the  instrument  or  from 
the  service  of  the  writ.  Upon  this  subject,  the  judge  ruled 
against  the  plaintiff,  and  the  defendant  excepted. 

H.  S.  Fay,  for  the  plaintiff. 

J.  B.  Forbes  and  C.  S.  ForbeSy  for  the  defendant. 

Devens,  J.  In  order  to  constitute  a  good  promissory  note, 
there  should  be  an  express  promise  on  the  face  of  the  instru- 
ment to  pay  the  money.  A  mere  promise  implied  by  law, 
founded  on  an  acknowledged  indebtedness,  will  not  be  suf- 
ficient: Story  on  Promissory  Notes,  sec.  14;  Brown  v.  Gilman,  13 
Mass.  158.  While  sucli  promise  need  not  be  expressed  in  any 
particular  form  of  words,  the  language  used  must  be  such  that 
the  written  undertaking  to  pay  may  fairly  be  deduced  there- 
from: Commonwealth  Ins.  Co.  v.  Whitney,  1  Met.  21.  In  this 
view,  the  instrument  sued  on  cannot  be  considered  a  promissory 
note.  It  is  an  acknowledgment  of  a  debt  only,  and  although 
from  such  an  acknowledgment  a  promise  to  pay  may  be 
legally  implied,  it  is  an  implication  from  the  existence  of  the 
debt  and  not  from  any  promissory  language.  Something 
more  than  this  is  necessary  to  establish  a  written  promise  to 
pay  money.  It  was  therefore  held  in  Oray  v.  Bowden,  23  Pick- 
282,  that  a  memorandum  on  the  back  of  a  promissory  note,  in 
these  words,  "I  acknowledge  the  within  note  to  be  just  and 
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due,"  signed  by  the  maker  and  attested  by  a  witness,  was  not 
a  promissory  note  signed  in  the  presence  of  an  attesting  wit- 
ness within  the  meaning  of  the  statute  of  limitations.  In 
England,  an  I  0  U,  there  being  no  promise  to  pay  embraced 
therein,  is  treated  as  a  due-bill  only.  The  cases,  which  arose 
principally  under  the  stamp  act,  are  very  numerous,  and  they 
have  held  that  such  a  paper  did  not  require  a  stamp,  as  it  was 
only  evidence  of  a  debt:  1  Daniel  on  Negotiable  Instruments, 
3d  ed.,  sec.  36;  1  Randolph  on  Commercial  Paper,  sec.  88; 
Fesenmayer  v.  Adcocky  16  Mees.  &  W.  449;  Melanotte  v.  TeaS' 
dale,  13  Mees.  &  W.  216;  Smith  v.  Smith,  1  Fost.  &  F.  539; 
Gould  V.  Coombs,  1  Com.  B.  543;  Fisher  v.  Leslie,  1  Esp.  425; 
Israel  v.  Israel,  1  Camp.  499;  Childers  v.  Boulnois,  Dowl.  &  R. 
8;  Beeching  v.  Westbrook,  8  Mees.  &  W.  411. 

While  in  a  few  states  it  has  been  held  otherwise,  the  law 
as  generally  understood  in  this  country  is,  that  in  the  ab- 
scence  of  any  statute,  a  mere  acknowledgment  of  a  debt  is 
not  a  promissory  note,  and  such  is,  we  think,  the  law  of  this 
commonwealth:  Gray  v.  Botoden,  23  Pick.  282;  Commonwealth 
Ins.  Co.  V.  Whitney,  1  Met.  21;  Daggett  v.  Daggett,  124  Mass. 
149;  Almy  v.  Winslow,  126  Mass.  342;  Carson  v.  Lucas,  13  B. 
Mon.  213;  Garland  v.  Scott,  15  La.  Ann.  143;  Currier  v.  Lock' 
wood,  40  Conn.  349;  16  Am.  Rep.  40;  Brenzer  v.  Wightman,  7 
Watts  &  S.  264;  Biskup  v.  Oberle,  6  Mo.  App.  583.  Some 
states  have  by  statute  extended  the  law  of  bills  and  promis- 
sory notes  to  all  instruments  in  writing  whereby  any  person 
acknowledges  any  sum  of  money  to  be  due  to  any  other  person: 
1  Randolph  on  Commercial  Paper,  sec.  88;  111.  Rev.  Stats.  1884, 
c.  98,  sec.  3;  Col.  Gen.  Stats.  1883,  c.  9,  sec.  3;  Ind.  Rev.  Stats. 
1881,  sec.  5501;  Iowa  Code,  1873,  sec.  2085;  Miss.  Rev.  Code 
1880,  sees.  1123,  1124. 

We  have  no  occasion  to  comment  upon  those  instruments  in 
which  words  have  been  used  or  superadded  from  which  an 
intention  to  accompany  the  acknowledgment  with  a  promise 
to  pay  has  been  gathered,  or  where  the  form  of  the  instru- 
ment fairly  led  to  that  conclusion:  Daggett  v.  Daggett,  124 
Mass.  149;  Almy  v.  Winslow,  126  Mass.  342.  No  such  words 
exist  in  the  instrument  sued,  nor  is  it  in  form  anything  but 
an  acknowledgment.  The  words  "for  value  received"  recite, 
indeed,  the  consideration,  but  they  add  nothing  which  can 
be  interpreted  as  a  promise  to  pay.  It  is  therefore  unneces- 
sary to  consider  whether,  if  the  paper  were  a  promissory  note, 
interest  should  be  calculated  from  its  date.     Upon  this  point 
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we  express  no  opinion.  If  it  is  to  be  treated  as  an  acknowl- 
edgment of  debt  only,  as  we  think  it  must  be,  the  plaintiff  is 
not  entitled  to  interest  except  from  the  date  of  the  writ.  Even 
if  it  was  the  duty  of  the  defendant  to  have  paid  the  debt  or 
demand,  yet  if  no  demand  was  made,  if  no  time  was  stipu- 
lated for  its  payment,  if  there  was  no  contract  or  usage  requir- 
ing the  payment  of  interest,  and  if  the  defendant  was  not  a 
wrong-doer  in  acquiring  or  detaining  the  money,  interest 
should  be  computed  only  from  the  demand  made  by  the  ser- 
vice of  the  writ:  Dodge  v.  Perkins,  9  Pick.  368;  Hunt  v.  Net- 
ers,  15  Pick.  500;  26  Am.  Dec.  616.  "In  general,"  says  Chief 
Justice  Shaw,  *'  when  there  is  a  loan  without  any  stipulation 
to  pay  interest,  and  where  one  has  the  money  of  another,  hav- 
ing been  guilty  of  no  wrong  in  obtaining  it,  and  no  default  ia 
retaining  it,  interest  is  not  chargeable":  Huhhard  v.  Charles^ 
town  B.  R,  R.  Co.,  11  Met.  124;  Carlton  v.  Bragg,  15  East, 
222;  Shaw  v.  Picton,  4  Barn.  &  C.  715;  Moses  v.  Macpherlarif 
2  Burr.  1005;  Walker  v.  Constable,  1  Bos.  &  P.  306. 
Exceptions  overruled.         

Promissory  Note,  What  Constitutes:  See  Kraft  v.  TViomcu,  123  Ind. 
513;  18  Am.  St.  Rep.  345;  note  to  Chandler  v.  Carey,  8  Am.  St.  Rep.  815. 
"$1,000.  Grass  Valley,  July  8,  1882. 

"  Three  years  from  date,  I  promise  to  pay  Daniel  Strickland,  for  valu© 
received,  in  United  States  gold  coin,  at  the  rate  of  ten  per  cent  per  annuaL 

"Daniel  P.  Holbrooke. 
"Ellen  K  Holbbooeb." 

—  is  a  promissory  note:  Strickland  v.  Holbrooke,  75  Cal.  268. 

"  MiLFORD,  April  8,  1887. 
'•  Cunningham  and  Madden,   let  W.  Marshall  have  one  bay  horse,  eight 
years  old,  known  as  the  Cunningham  horse,  for  $150.     Fifty  dollars  by  th» 
15th  of  April,  1887,  and  one  hundred  dollars  by  the  first  of  August;  that 
said  Cunningham  and  Madden  should  hold  the  horse  until  paid  for. 

"Wm.  H.  Marshall." 

—  is  a  conditional  note,  valid  only  between  the  original  parties,  unless  ra* 
corded  like  a  chattel  mortgage:  Cunningham  v.  Trevitt,  82  Me.  145.  A  prom- 
issory note  made  by  an  Indian  living  upon  an  Indian  reservation  is  an 
enforceable  obligation,  where  it  conforms  to  the  manners  and  customs  of  th« 
Indian  tribe:  Ke-tuc-e-mun-quah  v.  McClure,  122  Ind.  541.  A  promissory  note 
may  be  valid  with  the  payee's  name  left  blank;  for  the  blank  may  be  filled 
by  any  bona  fidt  holder  with  his  own  name:  Thompson  v.  Rathbun,  18  Or. 
202.  A  treasury  warrant  is  in  legal  effect  but  a  promise  to  pay:  State  v.  WH- 
Km,  71  Tex.  291.  A  due-bill  is  a  written  obligation  for  the  payment  of 
money:   White  v.  Curd,  86  Ky.  191;  Rhodes  v.  Pray,  36  Minn.  392. 

Promissory  Note,  What  does  not  Constitute:  See  Chandler  t.  Carey^ 
64  Mich.  237;  8  Am.  St.  Rep.  814,  and  note;  Furgeraon  v.  Slapks,  82  Me. 
159;  17  Am.  St.  Rep.  470,  and  note;  Burgess  v.  Fairbanks,  83  Cal.  215;  IT 
Am.  St  Rep.  230,  and  note;  note  to  Jennings  v.  First  Nai.  Bank  16  Aiu 
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St.  Rep.  214,  215.  An  agreement  to  pay  a  certain  sum  of  moaej  on  a  cer. 
tain  day,  upon  condition  that  the  sale  of  the  property  for  a  part  of  the  par* 
chase  price  of  which  it  was  given  shall  cause  the  debt  at  once  to  matare,  ia 
not  a  negotiable  promissory  note:  First  Nat.  Bmxk  v.  Carson,  60  Mich.  432. 
Interest  —  Demand.  — Interest  dependent  on  demand:  Not«  to  SdUck  v* 
Vrend^,  6  Am.  Dec  194,  195. 


Leonard  v.  Leonard. 

[151  Massachosktts,  151.] 
DlYOSCB  BSCAITSB   OF  THE   IMPRISONMENT   OF  DEFENDANT  IQ  a  state  prisOO, 

or  in  a  jail  or  house  of  correction,  will  not  be  granted  when  such  iin« 
prisonment  ia  in  another  state.  The  statute  making  imprisonment  a 
cause  for  divorce  meaus  imprisonment  in  this  state  for  aome  offense 
known  to  the  laws  thereof. 

A.  P.  Worthen^  for  the  libelant. 

No  counsel  appeared  for  the  libelee. 

C.  Allen,  J.  The  libelant  seeks  a  divorce  from  her  hus- 
band on  the  ground  that  he  has  been  sentenced  to  imprison- 
ment at  hard  labor  in  the  state  prison  at  Waupun,  Wisconsin, 
for  a  term  of  seven  years  and  six  months;  and  the  question 
presented  to  us  is,  whether  such  a  sentence,  passed  in  another 
state,  is  a  good  cause  of  divorce  here.  The  Public  Statutes, 
chapter  146,  section  2,  provide  that  a  divorce  may  be  decreed 
*'  when  either  party  has  been  sentenced  to  confinement  at  hard 
labor  for  life,  or  for  five  years  or  more,  in  the  state  prison,  or 
in  a  jail  or  house  of  correction."  The  first  statute  in  this  com- 
monwealth making  a  sentence  to  imprisonment  a  cause  of 
divorce  was  the  Revised  Statutes,  chapter  76,  section  5,  where 
the  language  is  substantially  the  same  as  that  quoted  above, 
except  that  the  term  required  is  seven  years  or  more.  Deser- 
tion was  not  made  a  cause  of  divorce  till  afterwards,  by  the 
statute  of  1838,  chapter  126,  and  it  is  therefore  apparent  that 
the  sentence  to  imprisonment  was  not  deemed  merely  to  be 
substantially  equivalent  to  a  desertion.  It  imported  an  of- 
fense the  nature  of  which  was  known  to  the  legislature.  Im- 
prisonment elsewhere  might  be  for  a  cause  punishable  here  for 
a  less  term,  or  possibly  not  punishable  here  at  all.  The  term 
"  the  state  prison,"  when  used  without  further  description,  in 
the  Revised  Statutes  as  well  as  in  the  more  recent  legislation, 
means  the  state  prison  of  this  commonwealth:  Beard  v.  Boston, 
151  Mass.  96.  No  instance  to  the  contrary  has  been  cited  to  us, 
and  we  do  not  now  recall  any.     If  a  state  prison  elsewhere  was 
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intended,  it  would  be  natural  to  say  so  in  distinct  language, 
as  in  the  Revised  Statutes,  chapter  144,  section  34.  A  sen- 
tence to  imprisonment  elsewhere  is  not  included  as  a  cause  of 
divorce,  within  the  meaning  of  the  Public  Statutes,  chapter 
146,  section  2:  Martin  v.  Martin,  47  N.  H.  52,  53. 
Libel  dismissed.  

DivoRCB.  —  Conviction  of  a  Felony,  and  Imprisonmbnt  w  the  Statb 
Penitentiart  as  a  ground  for  divorce,  see  note  to  Hamaker  ▼.  Hamaier,  65 
Am.  Deo.  70&-725. 


CiRiACK  V.  Merchants'  Woolen  Company. 

[151  Massachusetts,  152.] 

Master  and  Servant.  —  An  Employer  is  under  No  Obligation  to 
Warn  an  employee  of  danger  which  is  obvious,  nor  to  instruct  him  in 
matters  which  he  may  fairly  be  supposed  to  thoroughly  understand.  Nor 
is  it  the  duty  of  the  master  to  admonish  his  servant  to  be  careful,  when 
the  servant  well  knows  his  danger  and  the  importance  of  using  care  to 
avoid  it.  It  is  the  duty  of  the  servant  to  use  care  proportionate  to  the 
dangers  of  his  situation  as  he  understands  it;  and  if  he  fails  to  do  so,  the 
fault  is  his,  and  not  his  master's. 

Master  and  Servant.  —  Ie  the  Work  or  a  Servant  Exposes  Him  to 
Danger  of  which  he  is  ignorant,  and  which,  from  his  youth  and  inex- 
perience, he  is  incapable  of  comprehending  without  assistance,  it  is  the 
duty  of  the  master,  if  he  knows  or  ought  to  know  of  it,  to  give  him  such 
warning  and  instruction  as  is  necessary  for  his  safety.  To  determine  a 
master's  duty,  the  inquiry  must  be,  What  instruction  does  the  servant 
appear  to  need? 

Master  and  Servant.  —  Ip  a  Boy  Twelve  Years  or  Age  is  employed, 
and  is  of  less  than  the  average  intelligence  of  boys  of  his  age,  and  the  de- 
fendant knew  or  ought  to  have  known  this,  and  he  is  put  to  work  in  a 
place  dimly  lighted,  in  the  same  room  with  machinery  with  rapidly  re- 
volving gearing,  and  is  told  to  go  between  the  machines  and  to  get  a 
tool,  and  to  hurry,  and  some  part  of  his  clothing  is  caught  in  the  gearing, 
and  he  is  drawn  in  and  injured,  there  is  sufBcient  evidence  of  negligence 
to  warrant  the  submission  of  the  case  to  the  jury,  if  the  injured  boy  had 
not  been  working  upon  or  near  the  dangerous  machinery,  and  was  sent 
for  the  tool,  without  being  given  any  warning  or  instruction  concerning 
the  danger  attendant  upon  his  getting  into  a  position  which  it  was  ne- 
cessary for  him  to  assume  in  getting  the  tool. 

Action  of  tort  for  personal  injuries.  The  same  case  was 
before  this  court,  and  was  reported  in  146  Mass.  182;  4  Am. 
St.  Rep.  307.  Plaintiff  was  injured  by  being  caught  in  the 
gearing  of  certain  machinery,  at  a  point  three  and  a  half  feet 
from  the  floor.  He  and  other  boys  were  in  the  finishing-room, 
and  his  duty  was  to  take  cloth  from  an  apron  on  the  back  of 
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the  finishing-shears,  and  wheel  it  in  trucks  to  another  room, 
and  to  take  cloth  from  racks  and  wheel  it  to  the  shears  and 
fasten  it  upon  the  apron.  He  was  not  required  to  go  between 
the  gigs,  or  to  have  anything  to  do  with  them.  They  were 
cylindrical  machines,  about  five  feet  high  and  square,  and 
having  upon  one  side  gearing,  in  plain  sight,  consisting  of 
three  cog-wheels,  each  eighteen  inches  in  diameter,  and  one 
small  cog-wheel  an  inch  and  a  half  in  diameter.  The  plain- 
tiflf  was  twelve  years  and  two  months  old.  On  the  morning 
of  the  accident.  Miller,  overseer  in  defendant's  employment, 
spoke  to  plaintiff  sharply,  telling  him  to  get  a  punch  that  had 
been  left  by  Miller  between  two  gigs,  and  to  hurry  up  about 
it.  The  plaintiff  undertook  to  obey  Miller,  hurrying  as  fast  as 
he  could,  and  went  in  between  two  gigs,  a  place  where  he  had 
never  been  before,  and  began  to  look  for  the  punch,  and  be- 
cause he  could  not  see  anything  while  standing  up,  he  stooped 
down.  As  he  raised  himself  up,  the  sleeve  of  his  jacket  was 
caught  in  the  gearing,  and  his  arm  drawn  in  and  injured. 
He  testified  that  he  did  not,  when  he  went  in  between  the 
machines,  realize  that  there  was  any  danger,  and  that  he  had 
never  received  any  instruction  or  warning  with  reference  to 
the  danger  of  the  machinery  or  gearing.  There  was  also  evi- 
dence to  show  that  the  plaintiff  was  a  boy  of  less  than  average 
intelligence,  and  that  the  place  where  the  accident  occurred 
was  dimly  lighted.  The  defendant  requested  the  judge  to  rule 
that  the  jury  would  not  be  justified  in  returning  a  verdict  for 
the  plaintiff.  This  the  judge  refused  to  do,  and  submitted  the 
case  to  the  jury,  who  returned  a  verdict  for  the  plaintiff. 

R.  M.  Morse,  Jr.,  and  H.  G.  Nichols,  for  the  defendant. 
H.  W.  Bragy  and  E.  Greenhood,  for  the  plaintiff. 

Knowlton,  J.  This  case  has  once  before  been  considered 
by  this  court  (see  146  Mass.  182;  4  Am.  St.  Rep.  307),  and  on 
the  testimony  then  presented  it  was  not  easy  to  determine,  as 
it  is  not  now  upon  slightly  different  testimony,  whether  there 
was  any  evidence  of  negligence  on  the  part  of  the  defendant. 
The  only  negligence  alleged  is  the  failure  to  warn  the  plaintiff 
of  the  dangers  to  which  he  was  subjected  in  doing  his  work. 

An  employer  is  under  no  obligation  to  warn  an  employee  of 
dangers  which  are  obvious,  nor  to  instruct  him  in  matters 
which  he  may  fairly  be  supposed  thoroughly  to  understand. 
Nor  is  it  the  duty  of  the  master  to  admonish  his  servant  to  be 
careful,  when  the  servant  well  knows  his  danger  and  the  im- 
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portance  of  using  care  to  avoid  it.  It  is  the  duty  of  the  ser- 
vant to  exercise  care  proportionate  to  the  danger  of  his  situation 
as  he  understands  it;  and  if  he  fails  to  do  so,  the  fault  is  his, 
and  not  his  master's.  But  where  the  work  of  a  servant  ex- 
poses him  to  danger  of  which  he  is  ignorant,  and  which,  from 
youth  or  inexperience,  he  is  manifestly  incapable  of  compre- 
hending without  assistance,  it  is  the  duty  of  his  master,  if  he 
knows  or  ought  to  know  of  it,  to  give  hira  such  warning  and 
instruction  as  are  necessary  for  his  safety.  In  determining 
the  master's  duty  in  such  a  case,  the  inquiry  is.  What  instruc- 
tion does  the  servant  appear  to  need?  Is  there  reason  to  believe 
him  ignorant  of  anything  which,  for  his  protection,  he  ought 
to  know,  or  incapable  of  appreciating  the  risks  from  what  he 
sees  around  him?  In  the  absence  of  anything  to  show  the 
contrary,  the  master  has  a  right  to  assume  that  he  knows 
those  facts  of  common  experience  with  which  ordinary  persons 
of  his  age  and  appearance  are  familiar.  In  hiring  a  boy  twelve 
years  of  age,  and  apparently  of  average  intelligence,  an  em- 
ployer is  not  called  upon  to  tell  him  that  if  he  holds  his  hand 
in  fire  it  will  be  burned,  or  strikes  it  with  a  sharp  instrument 
it  will  be  cut,  or  thrusts  it  between  the  teeth  of  revolving  cog- 
wheels in  the  gearing  of  a  mill  it  will  be  crushed.  From  in- 
fancy and  through  childhood,  as  well  as  in  later  life,  we  are 
all  making  observations  and  experiments  with  material  sub- 
stances, and  every  person  of  ordinary  faculties  acquires 
knowledge  at  an  early  age  of  those  familiar  facts  which  force 
the/nselves  on  our  attention  through  our  senses. 

There  is  nothing  in  this  case  to  warrant  a  jury  in  finding 
the  defendant  negligent  in  omitting  to 'tell  the  plaintiflF  that 
there  were  cog-wheels  on  the  gig,  or  that  the  machinery  would 
injure  him  if  he  allowed  his  hand  or  arm  to  get  into  the  gear- 
ing, or  in  failing  to  repeat  a  warning  which  had  once  been 
given,  or  to  inform. him  of  risks  which  he  understood  himself: 
Williavis  v.  Churchill,  137  Mass.  243;  50  Am.  Rep.  304;  Rus- 
sell v.  Tillotson,  140  Mass.  201;  Crowley  v.  Pacific  Mills,  148 
Maes.  228;  Buckley  v.  Gutta  Percha  and  Rubber  Mfg.  Co.,  113 
N.  Y.  540.  But  the  case  presents  itself  in  an  aspect  somewhat 
different  from  that  which  it  wore  at  the  former  hearing.  Be- 
sides some  difiference  in  the  details  of  the  testimony  at  the 
last  trial,  evidence  was  introduced  from  numerous  witnesses^ 
which,  though  contradicted,  would  warrant  a  jury  in  finding 
that  the  plaintiff  was  a  boy  of  less  than  the  average  intelli- 
gence of  boys  of  his  age,  and  that  the  defendant  knew  it,  or 


Feb.  1890.]    Ciriack  v.  Merchants'  Woolen  Co.  441 

from  his  appearance  ought  to  have  known  it,  before  the  acci- 
dent. There  was  additional  evidence  that  the  place  where  he 
was  injured  was  dimly  lighted.  The  undisputed  testimony 
at  the  former  trial  tended  to  show  that  he  possessed  at  least 
the  intelligence  usual  in  boys  of  his  age,  and  that  fact  was  re- 
ferred to  in  the  opinion  as  one  of  the  grounds  of  the  decision. 

It  now  appears  that  while  he  had  worked  for  a  considerable 
time  in  the  room  where  the  gearing  was  plainly  visible,  so 
that  he  was  undoubtedly  familiar  with  it  in  a  general  way,  he 
had  never  worked  so  near  it  as  to  have  occasion  specially  to 
consider  the  risk  of  getting  his  clothing  caught  in  it,  or  the 
danger  of  being  drawn  into  it  and  seriously  injured,  if  some 
loose  part  of  one  of  his  garments  should  come  in  contact  with 
it.  There  was  evidence  that  a  sleeve  of  his  jacket  was  caught, 
and  that  his  arm  was  thus  drawn  between  the  wheels.  It 
seems  to  have  been  his  duty  to  obey  the  overseer,  who,  as  he 
testifies,  told  him  to  pick  up  the  punch.  The  work  took  him 
to  a  place  where  he  never  had  occasion  to  work  before;  the 
order  was  imperative,  calling  for  haste.  He  had  had  no  in- 
struction, and  it  is  not  clear  that  he  had  had  any  observation 
or  experience  which  showed  the  danger  that,  in  getting  down 
and  looking  under  the  machine,  and  getting  up  again,  some 
part  of  his  clothing  might  come  in  contact  with  the  gearing, 
and  be  caught,  and  draw  his  hand  or  arm  between  the  wheels. 

On  the  whole,  we  are  of  opinion  that  there  was  some 
evidence  to  submit  to  the  jury  on  the  question  whether  the 
plaintiff  was  not  obviously  in  need  of  information  as  to  this 
risk.  On  similar  grounds  the  plaintiff  was  allowed  to  go  to 
the  jury  and  receive  a  verdict  in  Coombs  v.  New  Bgdford  Cord- 
age Co.,  102  Mass.  572;  3  Am.  Rep.  506.  See  also  Wheeler  v. 
Wason  Mfg.  Co.,  135  Mass.  294;  Glover  v.  Dwight  Mfg.  Co., 
148  Mass.  22;  12  Am.  St.  Rep.  512;  Swoboda  v.  Ward,  40 
Mich.  420;  Huizega  v.  Cutler  and  Savidge  Lumber  Co.,  61 
Mich.  272;  Bowling  v.  Allen,  74  Mo.  13;  41  Am.  Rep.  298. 

There  was  evidence  for  the  jury  upon  the  question  whether 
the  plaintiff  was  in  the  exercise  of  due  care. 

Judgment  on  the  verdict. 

Mastkr  and  Servant — Dtrrr  of  Master  to  Warn  Sxrtant. — The 
master  mast  inform  bis  servant  of  any  extra  hazard  or  danger  to  which  b« 
jeay  be  subjected:  Missouri  P.  R'y  etc  Co.  v.  White,  76  Tex.  102;  18  Am.  St. 
Rep.  33,  and  note.  For  a  servant  assumes  only  such  riska  a>  are  ordinarily 
incident  to  the  employment,  and  such  dangers  or  defects  in  machinery  as  am 
plainly  obvious,  and  no  others,  concerning  which  he  has  not  been  fully  ad* 
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Tised:  Rummelv.  Dilworth,  131  Pa.  St.  509;  17  Am.  St.  Rep.  827,  and  note; 
Oalveston  etc.  R'y  Co.  v.  Garrett,  73  Tex.  262;  15  Am.  St.  Rep.  781,  and  note; 
Louisville  etc.  R.  R.  Co.  v.  Hall,  87  Ala.  708;  13  Am.  St.  Rep.  84. 

Master  and  Servant  —  Minor  Servants.  —  As  to  the  master's  duty  to 
waru  and  instruct  young  and  inexperienced  servants,  see  Rummel  v.  Dihoorthf 
131  Pa.  Sfc.  509;  17  Am.  St.  Rep.  827,  and  note. 


Chadwick  v.  Covell. 

[151  Massachusetts,  190  ] 

Patent  Medicines, — There  can  bb  No  Exclusive  Right  to  the  use  of 
formulas  for  the  manufacture  of  medicines,  though  there  may  be  a  right 
to  prevent  any  one  from  obtaining  or  using  them  through  breach  of  trust 
or  of  contract.  Any  one  who  honestly  gets  a  knowledge  of  such  formu- 
las has  the  right  to  make  and  sell  medicines  therefrom,  and  to  publish 
to  the  public  that  they  are  made  according  to  such  formulas. 

Trade-marks,  Right  to  Re.strain  Use  of.  —  Where  a  Patent  Medi- 
cine is  manufactured  and  sold  by  a  physician,  who  dies,  and  another 
person  becomes  possessed  of  his  formulas  and  acquires  the  right  to  his 
trade-mark,  he  cannot  maintain  a  suit  to  restrain  another  person  from 
making  and  selling  medicines  from  the  same  formulas,  nor  from  using 
the  trade-mark,  because  the  only  use  of  a  trade-mark,  after  the  death  of 
the  original  proprietor,  is  to  indicate  that  the  medicines  sold  are  of  the 
same  class  as  those  which  he  manufactured,  and  therefore  one  person 
has  no  right  to  enjoin  another  from  using  them,  where  his  use  is  not  a 
fraud  upon  the  public,  nor  an  invasion  of  the  exclusive  right  of  any 
other  person. 

E.  L.  Barney,  for  the  plaintiff. 

E.  Avery  and  T.  F.  Desmond,  for  the  defendant. 

Holmes,  J.  This  is  a  suit  brought  for  an  injunction  and 
damages  in  respect  to  the  defendant's  manufacture  and  sale 
of  certain  medicines  under  the  name  of  "  Dr.  Spencer's  Queen 
of  Pain,"  and  "  Spinal  Paste,  or  Salt  Rheum  Cure,"  and  his 
use  of  alleged  trade-marks  for  the  same.  Issues  were  framed 
for  the  jury  on  the  question  whether  the  plaintiff  was  the  owner 
of  the  formulas  for  the  medicines  and  of  the  trade-marks  used 
by  Dr.  Spencer,  and  these  issues  came  on  for  trial.  As  the 
whole  case  was  pending  in  the  superior  court,  it  is  hardly  to 
be  supposed  that  it  was  understood  that  every  question  ex- 
cept those  raised  by  the  issues  in  their  narrowest  sense  was 
left  for  trial  at  another  time.  It  seems  plain,  at  the  least,  that 
the  rulings  of  the  judge  were  made  on  the  footing  that  the 
question  before  him  was,  whether  the  plaintiff  had  such  an  ex- 
clusive ownership  as  she  alleged  in  her  bill,  and  as  entitled 
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her  to  an  injunction,  and  that  the  judge  was  right  in  that 
understanding.  If  the  issues  were  construed  more  narrow!/ 
than  that,  the  trial  by  jury  was  a  waste  of  time. 

The  plaintiflf's  case,  on  her  evidence,  is  as  follows:  Dr. 
Spencer  of  New  Bedford  made  these  medicines  according  to 
certain  secret  formulas  of  his  own,  and  sold  them  under  the 
names  mentioned.  The  plaintiff  became  intimate  with  him, 
and  after  his  death  Mrs.  Spencer,  his  administratrix,  said 
to  the  plaintiff  that  it  was  the  doctor's  wish  and  her  wish  that 
the  plaintiff  should  have  the  formulas  of  the  Queen  of  Pain 
and  the  Spinal  Paste,  and  the  trade-marks,  and  the  circu- 
lars and  labels,  and  everything  that  went  with  the  Queen  of 
Pain  and  the  Spinal  Paste,  and  that  was  her  reward  for  her 
kindness.  These  formulas  were  written  on  paper.  Mrs. 
Spencer  handed  them  to  the  plaintiff,  and  she  took  them. 
At  that  time  the  plaintiff  took  some  of  the  Queen  of  Pain 
that  was  manufactured  and  on  hand.  There  was  not  any 
Spinal  Paste  made  then.  She  took  none  of  the  labels  at 
that  time.  Three  days  later,  Mrs.  Spencer  died,  and  a  team- 
ster carried  the  rest  of  the  medicine  to  the  plaintiff's  house. 
After  that,  the  plaintiff  began  to  manufacture  and  sell  the 
medicines.  The  sisters  and  next  of  kin  of  Dr.  Spencer  and 
his  administrator  de  bonis  non  subsequently  signed  papers 
purporting  to  ratify  Mrs.  Spencer's  dealings  with  the  plaintiff; 
the  administrator  using  words  implying  that  the  plaintiff  had 
a  right,  but  not  necessarily  an  exclusive  right.  The  adminis- 
trator also  sold  the  plaintiff  two  dies  used  by  Spencer  for 
stamping  packages  of  the  Spinal  Paste.  After  these  transac- 
tions the  administrator  de  bonis  non  conveyed  by  deed  to  the 
defendant,  for  two  hundred  dollars,  Spencer's  recipes  and 
trade-marks  for  these  medicines,  excepting  rights,  not  speci- 
fied, theretofore  granted  by  Spencer,  Mrs.  Spencer,  or  himself, 
and  it  seems  had  sold  him  molds  for  bottles  for  the  Queen 
of  Pain  at  a  much  earlier  time.  The  defendant  made  and 
sold  the  medicines  with  labels  like  those  used  by  Dr.  Spencer. 
The  judge  ruled  that  the  evidence  would  not  support  a  decree 
for  the  plaintiff,  directed  the  jury  to  answer  the  questions  in 
the  negative,  ordered  the  bill  to  be  dismissed,  and  reported 
the  case. 

So  far  as  the  right  to  manufacture  and  sell  the  medicines 
goes,  the  plaintiff's  case  may  be  disposed  of  in  a  few  words. 
Dr.  Spencer  had  no  exclusive  right  to  the  use  of  his  formulas. 
His  only  right  was  to  prevent  any  one  from  obtaining  or  using 
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them  through  a  breach  of  trust  or  contract  Any  one  who 
came  honestly  to  the  knowledge  of  them  could  use  them, 
without  Dr.  Spencer's  permission  and  against  his  will:  Pea- 
body  V.  Norfolk,  98  Mass.  452,  458;  96  Am.  Dec.  664;  Morison 
V.  Moat,  9  Hare,  241,  263;  Williams  v.  Williams,  3  Mer.  157. 
The  defendant  got  his  knowledge  honestly,  and  therefore  has 
a  right  to  make  and  sell  the  medicines. 

Having  the  right  to  make  and  sell  the  medicines,  the  de- 
fendant has  the  right  to  signify  to  the  public  that  the  medi- 
cines are  made  according  to  the  formulas  used  by  Dr.  Spencer. 
The  only  question  is,  whether  the  plaintiff  has  the  right  to 
restrain  him  from  using  Dr.  Spencer's  trade-marks.  The  de- 
fendant argues  that  an  executor  or  administrator  has  no  right 
to  give  away  the  estate  coming  to  his  hands,  and  therefore 
that  the  plaintiflf  got  no  title  to  any  property  of  Dr.  Spencer 
by  Mrs.  Spencer's  dealings  with  her,  since  those  dealings  were, 
at  most,  a  mere  gift.  But  there  has  been  no  attempt  to  avoid 
the  transaction  on  behalf  of  any  one  interested.  The  credi- 
tors of  the  estate  have  all  been  paid,  and  the  next  of  kin  as- 
sented to  the  gift.  So  far  as  this  objection  goes,  we  shall 
assume  that  even  if  the  gift  was  a  breach  of  duty  on  the  part 
of  Mrs.  Spencer,  it  gave  the  plaintiff  a  title,  as  against  third 
persons,  to  anything  which  it  was  otherwise  competent  to  give 
her:  Myers  v.  Meinrath,  101  Mass.  366;  3  Am.  Rep.  368. 

We  assume  for  the  purposes  of  our  decision,  but  without 
expressing  an  opinion  on  either  question,  that  what  took  place 
between  Mrs.  Spencer  and  the  plaintifif  purported  to  be  a  pres- 
ent gift  of  trade-marks,  and  that  if  the  gift  of  a  trade-mark 
in  gross  would  have  been  good  if  by  deed  it  would  be  equally 
good  at  common-law  when  made  by  parol.  The  old  rule  was, 
"Everything  which  is  not  given  by  delivery  of  hands  must 
be  passed  by  deed  ":  Noye's  Maxims,  62,  c.  33;  Fairfax,  J.,  in 
Year  Book,  21  Hen.  VII.  36,  pi  45;  Shep.  Touch.  229.  But 
the  formalities  required  by  the  early  common  law  have  been 
broken  in  upon  a  good  deal,  although  more  in  England  than 
in  this  state.  It  may  be  that  later  forms  of  property  not  ad- 
mitting of  delivery,  but  unknown  to  the  old  law  or  not  then 
the  subject  of  transfer,  are  free  from  the  restraints  of  the  an- 
cient rule;  just  as,  at  Rome,  later  forms  of  property  could  be 
conveyed  without  the  comparatively  archaic  ceremonies  of 
mancipation.  It  may  be  that  even  an  oral  gift  of  incorpo- 
real personal  property  would  be  sustained,  although  delivery 
is  impossible  from  the  nature  of  the  case.     But  that  question 
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we  leave  undecided:  See  Browne  on  Trade-marks,  2d  ed.,  sec. 
361,  and  note;  Lowell  on  Transfer  of  Stock,  sec.  43;  2  Kent's 
Com.,  13th  ed.,  439;  Grover  v.  Grover,  24  Pick.  261,  263;  35 
Am.  Dec.  319;  Bond  v.  Bunting,  78  Pa.  St.  210,  218;  Hewlim 
V.  Shippam,  5  Barn.  &  C.  221,  229. 

We  also  refrain  from  considering  whether  the  sale  of  the  two 
dies  to  the  plaintiff  would  not  be  sufficient  to  give  her  the 
right  to  use  the  marks  upon  them:  Stevens  v.  Gladding,  17 
How.  447,  452;  and  we  pass  to  what  seems  to  us  the  insuper- 
able difficulty  in  the  case. 

What  is  the  plaintiff's  position,  when  she  seeks  to  prevent 
the  defendant  from  selling  his  medicine  by  the  name  of  "  Dr. 
Spencer's  Queen  of  Pain"?  She  is  not  Dr.  Spencer.  She  is 
not  the  owner  of  a  manufactory  once  owned  by  him.  She 
makes  the  medicine  with  her  own  ingredients,  tools,  plant, 
and  contrivances.  She  has  no  exclusive  right  to  make  it.  The 
defendant's  use  of  the  name  does  not  mislead  the  public  any 
more  than  hers  does  as  to  the  maker,  the  place  of  manufac- 
ture, or  the  nature  or  quality  of  the  goods.  Unless,  therefore, 
it  should  be  held  that  a  trade-mark  may  be  erected  into  a 
new  species  of  property,  capable  of  lasting  as  long  as  the  world 
does  and  certain  goods  are  manufactured,  and  of  being  trans- 
ferred for  value  or  by  gift  from  person  to  person  irrespective 
of  good-will,  special  right  to  make  the  goods,  place  of  manu- 
facture, or  fraud  of  any  kind  upon  the  public,  the  plaintiff 
cannot  prevail. 

Undoubtedly,  the  exclusive  right  to  use  a  certain  colloca- 
tion of  words  or  signs  to  designate  a  certain  class  of  goods 
may  have  a  considerable  money  value  as  an  advertisement, 
but  the  fact  that  a  right  would  have  a  money  value,  if  it  ex- 
isted, is  not  a  conclusive  reason  for  recognizing  the  right.  The 
exclusive  right  to  particular  combinations  of  words  or  figures, 
after  they  have  been  published,  for  purposes  not  less  useful 
than  advertising,  for  poetry,  or  the  communication  of  truths 
discovered  for  the  first  time  by  the  writer,  for  art  or  me- 
chanical design,  now,  at  least,  is  a  creature  of  statute,  and  la 
narrowly  limited  in  time.  When  the  common  law  developed 
the  doctrine  of  trade-marks  and  trade  names,  it  was  not  creat- 
ing a  property  in  advertisements  more  absolute  than  it  would 
have  allowed  the  author  of  Paradise  Lost;  but  the  meaning 
was  to  prevent  one  man  from  palming  off  his  goods  as 
another's,  from  getting  another's  business,  or  injuring  hie 
reputation  by  unfair  means,  and  perhaps    from   defrauding 
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the  public.  Indeed,  tbe  plaintiff  would  not  claim  an  absolute 
property  in  the  marks  and  names  merely  as  such.  She  would 
not  argue  that  she  had  a  right  to  forbid  their  use  for  any  pur- 
pose by  others  apart  from  the  medicine,  or  in  connection  with 
Bome  entirely  different  class  of  goods. 

It  is  true  that  some  judges,  noticeably  Lord  Westbury,  have 
preferred  to  rest  the  protection  to  trade-marks  on  the  notion 
of  property,  rather  than  of  fraud;  but  it  is  plain,  upon  reading 
his  judgments,  that  he  means  no  more  than  that  the  deception 
which  equity  will  prevent  need  not  have  been  intended,  as 
when  a  man  ignorantly  adopts  a  trade-marks  already  in  use, 
and  that  within  certain  limits  a  trade-mark  may  be  sold, 
which  nobody  denies:  Hall  v.  Barrows,  4  De  Gex,  J.  &  S.  150, 
158;  Leather  Cloth  Co..  v.  American  Leather  Cloth  Co.,  4  De 
Gex,  J.  &  S.  137.  The  limitations  are  clearly  marked  by  the 
language  of  Lord  Cranworth  and  Lord  Kingsdon  in  the  latter 
case  on  appeal  to  the  house  of  lords:  11  H.  L.  Gas.  523, 534,  538. 
See  also  Singer  Mfg.  Co.  v.  Loog,  8  App.  Gas.  15,  29,  et  eeq.; 
Wotherspoon  v.  Currie,  L.  R.  5  H.  L.  508,  514,  519;  Ainsworth 
V.  Walmsley,  L.  R.  1  Eq.  518,  525;  Collins  Co.  v.  Brown,  3  Kay 
&  J.  423,  426.  At  least  as  strict  a  rule  is  to  be  drawn  from 
the  Public  Statutes,  c.  76,  sec.  1,  and  Gilman  v.  Hunnewell,  122 
Mass.  139,  148. 

If  the  nature  and  foundation  of  the  right  is  what  we  sup- 
pose, then  the  reason  why  and  the  limits  within  which  a  gran- 
tee will  be  protected  are  plain.  The  most  usual  case  is  when 
a  trade-mark  means  that  goods  come  from  a  certain  manu- 
factory, and  the  manufactory  and  mark  change  hands  to- 
gether; e.  g.,  Hoxie  v.  Chancy,  143  Mass*  592;  58  Am.  Rep. 
149;  Warren  v.  Warren  Thread  Co.,  134  Mass.  247;  Kidd  y.  John- 
son, 100  U.  S.  617,  620.  The  use  of  the  mark  by  a  third  person 
would  be  as  much  a  fraud  upon  the  grantee  as  it  would  have 
been  upon  his  grantor;  therefore  the  grantee  will  be  pro- 
tected: Singer  Mfg.  Co.  v.  Loog,  8  App.  Gas.  15,  17;  Jennings 
V.  Johnson,  37  Fed.  Rep.  364.  But  our  decisions  have  gone  no 
further:  Sohier  v.  Johnson,  111  Mass.  238,  244.  See  Cotton  v. 
Gillard,  44  L.  J.  Gh.  90;  Congress  Spring  Co.  v.  High  Rock 
Spring  Co.,  45  N.  Y.  291,  302;  6  Am.  Rep.  82;  Dixon  Crucible 
Co.  V.  Ouggenheim,  2  Brewst.  321,  339;  and  cases  supra. 

It  may  be  that  similar  principles  would  apply  if  the  plain- 
tiff had  the  exclusive  right  of  manufacturing  the  medicines, 
although  she  was  not  strictly  a  successor  to  Dr.  Spencer's 
business,  and  did  not  have   his   manufactory  or  plant:  See 
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Bforison  v.  Moat,  9  Hare,  241,  267;  In  re  Palmer's  Trade-mark^ 
24  Ch.  Div.  504,  520;  Menendez  v.  Holt,  128  U.  S.  514,  520. 
But  that  is  not  this  case.  The  only  significance  of  Dr.  Spen- 
cer's marks  at  the  present  time,  by  whomsoever  used,  is  to  in- 
dicate a  class  of  goods  which  any  one  who  knows  how  to  do  it 
may  lawfuly  manufacture.  The  case  more  nearly  resembles 
Thomson  v.  Winchester,  19  Pick.  214,  216;  31  Am.  Dec.  135. 
See  Emerson  v.  Badger,  101  Mass.  82,  86;  Goodyear'' 8  India 
Rubber  Glove  Mfg.  Co.  v.  Goodyear  Rubber  Co.,  128  U.  S.  598; 
In  re  Leonard  and  Ellis's  Trade-mark,  26  Ch.  Div.  288;  Singer 
Mfg.  Co.  V.  Loog,  8  App.  Cas.  15,  26,  27,  37,  38.  There  is  a 
slight  analogy,  also,  to  the  cases  where  a  patentee  has  been  de- 
nied the  exclusive  right  to  the  name  of  his  patented  article  as 
a  trade-mark  after  the  patent  has  expired:  Linoleum  Mfg.  Co. 
V.  Nairn,  7  Ch.  Div.  834;  In  re  Palmer's  Trade-mark,  24  Ch. 
Div.  504,  517,  521;  In  re  Ralph's  Trade-mark,  25  Ch.  Div.  194, 
199;  Coats  v.  Merrick  Thread  Co.,  36  Fed.  Rep.  324.  We  are 
of  opinion  that  assuming  that  there  was  a  gift  to  the  plain- 
tiff, otherwise  valid,  of  Dr.  Spencer's  trade-marks,  it  did  not 
give  her  the  right  to  prevent  the  defendant  from  using  the 
same  words  and  devices.  Our  decision  makes  the  exclusion 
of  evidence  of  Dr.  Spencer's  expressions  of  intention  imma- 
terial, although  there  seems  to  be  no  doubt  that  the  evidence 
was  properly  excluded. 
Decree  aflBrmed.  

Patbnts.  — As  to  \vhether  the  inventor  or  discoverer  of  ao  invention  will 
be  protected  in  equity,  see  Peabody  v.  Norfolk,  98  Mass.  452;  96  Am.  Dea 
664,  and  particularly  note  669,  670.  One  who  by  pursuing  unfair  means  dis* 
covers  the  mode  of  manufacturing  an  article,  or  the  formula  for  compound* 
ing  a  medicine,  while  in  the  employment  of  the  proprietor,  will  be  enjoined 
for  using  it  himself,  or  imparting  it  to  others  to  the  injury  of  the  proprietor 
Tabor  t.  Hoffman^  118  N.  Y.  30;  16  Am.  St.  Bep.  740«  and  not» 
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Slattery   V.  "Wason. 

(151  Massachusetts,  266.] 
ExBcuTioN  —  TaasT  Propertt,  when  NarSaBjEcr  to.  — If  the  income  of  % 
fuad  is  vested  ia  A,  provided  that  B  shall  be  entitled  to  support  there- 
froiu  aa  long  as  she  shall  remaia  a  widow,  the  interest  of  B  cannot  be 
reached  by  a  bill  iu  equity  and  applied  to  the  payment  of  her  creditors. 
Her  interest  is  not  alienable,  because  if  any  part  of  her  interest  were 
given  to  her  alienee,  it  would  not  be  applied  to  her  support. 

F.  Ranney^  for  the  widow  and  son. 

6.  Wigglesworth,  for  the  trustees. 

E.  R.  Champlin  and  E.  I.  Bakery  for  the  plaintiff. 

W.  Allen,  J.  It  was  decided  in  Broadway  National  Bank 
V.  Adams,  133  Mass.  170,43  Am.  Rep.  504,  that  the  donor  of  the 
income  of  a  trust  fund  to  one  for  his  life  might  qualify  the  gift 
by  a  provision  that  the  right  to  receive  the  income  should  not 
be  alienable.  The  language  of  the  court  in  Baker  v.  Brown^ 
146  Mass.  369,  referring  to  that  case,  is  applicable  to  the  case 
at  bar:  "  Such  provision  need  not  be  in  express  terms,  but  it  is 
sufficient  if  the  intention  is  clearly  to  be  gathered  from  the 
instrument,  when  construed  in  the  light  of  the  circumstances. 
The  only  question  in  the  present  case  is,  whether  enough  ap- 
pears to  show  such  intention." 

The  intention  that  the  right  given  in  the  instrument  under 
consideration  should  not  be  alienable  is  obvious  from  the 
nature  of  the  gift.  There  is  no  gift  of  the  whole  income, 
as  in  Broadway  National  Bank  v.  Adams,  132  Mass.  170;  43 
Am.  Rep.  504;  nor  even  of  the  whole  income  for  the  sup- 
port of  the  beneficiary,  as  in  Maynard  v.  Cleaves,  149  Mass. 
307,  and  in  many  other  cases;  but,  at  most,  a  right  to  so 
much  of  the  fund  as  shall  be  needed  for  her  support. 
When  the  whole  income  or  a  definite  sum  is  given  to 
the  beneficiary  for  his  support,  the  whole  belongs  to  him,  and 
is  to  be  applied  by  him  at  his  discretion,  and  the  expression 
of  the  purpose  for  which  it  is  given  is  not  deemed  to  be  the 
expression  of  an  intention  that  the  right  to  secure  it  shall  not 
be  alienable;  but  when  the  right  given  is  for  a  support  out  of 
a  fund  which  is  given  to  another,  the  right  is  in  its  nature  in- 
alienable, and  the  intention  of  the  donor  that  it  shall  not  be 
alienated  is  presumed.  The  right  may  be  extinguished,  but 
it  cannot  be  aliened,  because  a  payment  to  an  alienee  cannot 
be  a  payment  for  the  support  of  the  beneficiary,  and  no  pay* 
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ments  are  required  to  be  made  by  tne  owner  of  the  fund  ex- 
cept such  as  are  for  that  purpose.  The  only  escape  from  this 
conclusion  is  to  hold  that  the  court  on  this  bill  by  a  creditor 
will  fix  the  amounts  and  times  of  future  payments  for  support, 
and  decree  that  they  shall  be  fixed  sums,  due  but  not  payable 
to  the  beneficiary,  the  right  to  which  she  can  alien. 

One  answer  to  this  is,  that  the  court  will  not  interfere  to 
change  the  relations  of  the  parties  at  the  request  of  a  stranger. 
The  owner  of  the  fund  is  not  a  trustee,  and  his  mother  is  not 
a  cestui  que  trust  who,  or  whose  representatives,  can  call  him 
to  account  as  trustee.  He  is  the  absolute  owner  of  the  fund, 
subject  to  the  charge  of  his  mother's  support.  He  owes  a 
duty  to  his  mother,  and  she  has  a  right  against  him.  So  long 
as  the  parties  are  satisfied,  there  is  no  occasion  for  any  court 
to  interfere  with  them.  If  he  fails  to  perform  his  duty,  the 
court,  on  her  application,  will  in  some  way  protect  her  rights. 
It  may  require  him  to  give  security,  or  it  may  organize  a  trust 
fund  and  make  him  or  some  other  person  trustee,  and  thus 
change  the  relation  of  the  parties  and  the  character  of  the 
fund;  but  the  court  ought  to  thus  interfere  and  act  only  at  the 
instance  of  the  party  in  interest,  and  to  protect  her  rights 
under  the  will  by  carrying  out  the  intention  of  the  testator. 
It  will  not,  without  her  complaint  and  against  her  wishes, 
interfere  at  the  suit  of  a  third  party  to  institute  a  trust, 
and  to  change  the  character  of  the  fund  and  the  relation 
of  the  parties  to  it,  in  order  to  defeat  the  intention  of  the 
testator,  not  only  as  to  his  daughter-in-law,  but  also  as  to 
his  grandson.  The  whole  fund  is  given  to  the  grandson, 
charged  only  with  the  support  of  his  mother.  Whatever  is 
not  required  for  her  support  is  his  to  enjoy.  What  is  paid  to 
her  creditors  is  not  used  for  her  support,  although  it  is  paid 
by  him.  If  the  court  should  attempt  to  recoup  his  loss  by 
limiting  the  amount  which  he  should  be  liable  to  pay  for  his 
mother's  support  to  the  amount  he  is  to  pay  to  her  creditors, 
while  this  would  deprive  her  of  a  right  of  support  under  the 
will,  it  could  not  relieve  him  from  his  statutory  obligation  to 
support  her.  If,  however,  the  relations  of  the  parties,  and  the 
circumstances,  were  such  that  the  court  would  fix  and  secure 
to  Mrs.  Wason  the  amount  which  should  be  paid  to  her  for 
her  support,  it  would  take  care  that  by  so  doing  it  did  not 
change  the  condition  of  the  property,  so  as  to  defeat,  instead 
of  carrying  out,  the  intention  of  the  testator.  If  such  action 
was  sought  by  Mrs.  Wason  to  protect  her  rights,  the  decree 
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should  be  so  framed  as  not  to  render  the  right  ah'enable. 
When  the  parties  do  not  desire  the  aid  of  the  court,  it  will  not 
interfere  at  the  suit  of  a  creditor  to  change  the  condition  of  the 
property,  and  thereby  give  him  rights  which  the  will  alone 
does  not  give  him,  and  which  the  testator  did  not  mean  that 
he  should  have.  In  accordance  with  the  opinion  of  a  majority 
of  the  court,  the  entry  is,  demurrer  sustained. 

ExBCUTioN,  What  not  Subject  to  Attachment  under.  —  As  to 
whether  trust  property  may  be  subjected  to  seizure  and  sale  under  execution, 
see  Mcllvainev.  Smith,  42  Mo.  45;  97  Am.  Dec.  295,  and  particularly  note  304- 
315.     Compare  Beck's  Estate^  133  Pa.  St.  51;  19  Am.  St.  Rep.  623,  and  note. 
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National  Bank  op  Salem. 

[151  Massachusetts,  280.1 

Bakks  —  FoitOED  Checks.  — If  a  bank,  in  the  ordinary  conrse  of  ita  bnsi» 
neas,  pays  a  check  purporting  to  be  signed  by  one  of  its  depositors  to  one 
who,  finding  it  in  circulation  or  receiving  it  from  the  payee  by  indorse- 
ment, took  it  in  good  faith  for  value,  the  money  cannot  be  recovered 
back  on  the  discovery  that  the  check  is  a  forgery.  It  is  presumed  that 
the  bank  knows  the  signatures  of  its  own  customers,  and  therefore  is  not 
entitled  to  the  benefit  of  the  rule  which,  in  cases  of  forgery,  permits  a 
party  to  recover  back  money  paid  under  a  mistake  of  fact  as  to  the  char* 
acter  of  the  instrument  by  which  a  fraud  has  been  effected. 

Banks  —  Forged  Checks.  —  If  a  bank  pays  a  forged  check  to  one  who  took 
it  under  circumstances  of  suspicion,  without  proper  precaution,  or  whose 
conduct  has  been  such  as  to  mislead  the  drawee,  or  induce  him  to  pay 
the  check  without  the  usual  security  against  fraud,  it  is  entitled  to  re* 
cover  of  him  the  amount  of  such  payment. 

Banks  —  FoRasD  Checks  —  Who  must  Bear  Loss  of  Payment  of.  — 
Where  a  loss  which  must  be  borne  by  one  of  two  parties  alike  inno* 
cent  of  a  forgery  can  be  traced  to  the  neglect  or  fault  of  either,  it  is 
reasonable  that  it  should  be  borne  by  him,  even  though  innocent  of  any 
intentional  fraud,  through  whose  means  it  has  succeeded.  To  entitle 
the  holder  to  retain  money  obtained  by  a  forgery,  he  should  be  able  to 
maintain  that  the  whole  responsibility  of  determining  the  validity  of  the 
signature  was  placed  upon  the  drawee,  and  that  the  vigilance  of  the 
drawee  was  not  lessened,  and  that  he  was  not  lulled  into  false  security 
by  any  disregard  of  duty  on  his  own  part,  or  by  the  failure  of  any  pre- 
caution which,  from  his  implied  assertion  in  presenting  the  check  as  a 
sufficient  voucher,  the  drawee  had  a  right  to  believe  that  he  had  taken. 

Banks  —  Forqed  Checks.  —  If  a  bank  negligently  pays  a  forged  check 
without  inquiry  as  to  its  genuineness,  or  of  the  identity  of  the  person 
presenting  it,  and  then  transmits  it  to  the  bank  on  which  it  was  drawn, 
and  is  credited  with  the  amount  thereof  by  the  latter,  which  retains  the 
check  for  a  couple  of  months,  when  it  ascertains  that  the  check,  though 
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purporting  to  be  drawn  by  one  of  its  cuatomers,  ia  a  forgery,  it  may  re- 
cover the  amount  thereof  of  the  bank  which  had  so  transmitted  it  and 
received  credit  therefor.  The  bank  on  which  the  check  purported  to  be 
drawn  had  a  right  to  believe  that  the  bank  which  cashed  it  had,  before 
doin;;  so,  made  the  usual  and  proper  investigation  regarding  its  validity. 
The  negligence  of  the  bank  on  which  it  was  drawn  in  discovering  the 
forgery  will  not  prevent  its  recovery,  where  such  negligence  has  not 
prejudiced  the  bank  negligently  paying  the  check  in  the  first  instance. 

Action  to  recover  money  paid  upon  a  forged  check.  About 
September  25, 1884,  a  check,  purporting  to  be  drawn  by  E.  A. 
Mudge  &  Co.,  in  favor  of  Joel  Kimball  or  bearer,  upon  the 
First  National  Bank  of  Danvers,  was  presented  to  the  First 
National  Bank  of  Salem  by  a  person  not  known  to  the  latter 
bank,  and  without  any  inquiry  as  to  the  identity  of  the  party 
presenting  the  check,  and  upon  his  signing  upon  the  back 
thereof  the  name  "Joel  Kimball,"  the  amount  thereof  was 
paid  to  him.  The  bank  of  Salem  transmitted  the  check  to 
the  National  Bank  of  Redemption  for  collection.  On  Septem- 
ber 26,  1885,  the  check  ^as  received  by  the  bank  of  Danvers, 
and  by  it  charged  to  E.  A.  Mudge  &  Co.,  and  credited  to  the 
National  Bank  of  Redemption.  Both  the  check  and  the  in- 
dorsement upon  it  were  forgeries.  About  two  months  after 
the  check  had  been  charged  to  E.  A.  Mudge  &  Co.,  it  was 
shown  to  them  for  the  first  time,  and  pronounced  a  forgery. 
The  failure  to  sooner  discover  the  forgeries  was  due  to  the  fact 
that  the  account  of  Mudge  &  Co.  was  not  an  active  one,  and 
no  check  had  been  drawn  upon  it  later  than  July,  1885.  The 
indorsement  of  the  name  of  Joel  Kimball  on  the  back  of  the 
check  and  that  name  as  written  in  the  body  thereof  were  ap- 
parently in  the  same  handwriting.  This  action  was  by  the 
bank  of  Danvers  against  the  bank  of  Salem  to  recover  the 
amount  of  the  check.     Judgment  for  plaintifif. 

O.  B.  Ives,  for  the  defendant. 

C.  T.  Gallagher  and  H.  R.  Bailey,  for  the  plaintiff. 

Devens,  J.  In  the  case  at  bar  the  plaintiff  seeks  to  re- 
cover from  the  defendant  the  amount  of  a  forged  check  in 
the  name  of  one  of  the  plaintiff's  customers,  for  which  it  had 
given  the  defendant  credit  as  money. 

In  the  usual  course  of  business,  if  a  check  purporting  to 
be  signed  by  one  of  its  depositors  is  paid  by  a  bank  to  one 
who,  finding  it  in  circulation  or  receiving  it  from  the  payee 
by  indorsement,  took  it  in  good  faith  for  value,  the  money  can- 
not be  recovered  back  on  the  discovery  that  the  check  Ib  a 
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forgery.  It  is  presumed  that  the  bank  knows  the  signature  of 
its  own  customers,  and  therefore  is  not  entitled  to  the  benefit 
of  the  rule  which  in  cases  of  forgery  permits  a  party  to  re- 
cover back  money  paid  under  a  mistake  of  fact  as  to  the  char- 
acter of  the  instrument  by  which  the  fraud  has  been  effected. 
This  presumption  is  conclusive  only  when  the  party  receiving 
the  money  has  in  no  way  contributed  to  the  success  of  the 
fraud,  or  the  mistake  of  fact  under  which  the  payment  has 
been  made.  In  the  absence  of  actual  fault  on  the  part  of  the 
drawee,  his  constructive  fault  in  not  knowing  the  signature  of 
the  drawer  and  detecting  the  forgery  will  not  preclude  his  re- 
covery from  one  who  took  the  check  under  circumstances  of 
suspicion  without  proper  precaution,  or  whose  conduct  has 
been  such  as  to  mislead  the  drawee  or  induce  him  to  pay  the 
check  without  the  usual  security  against  fraud:  Nat.  Bank  of 
North  America  v.  Bangs,  106  Mass.  441,  445;  8  Am.  Rep.  349. 
Where  a  loss  which  must  be  borne  by  one  of  two  parties  alike 
innocent  of  the  forgery  can  be  traced  to  the  neglect  or  fault  of 
either,  it  is  reasonable  that  it  should  be  borne  by  him,  even 
if  innocent  of  any  intentional  fraud,  through  whose  means  it 
has  succeeded:  Gloucester  Bank  v.  Salem  Bank,  17  Mass.  33. 
To  entitle  the  holder  to  retain  noney  obtained  by  a  forgery,  he 
should  be  able  to  maintain  that  the  whole  responsibility  of 
determining  the  validity  of  the  signature  was  placed  upon  the 
,  drawee,  and  that  the  vigilance  of  the  drawee  was  not  lessened 
and  that  he  was  not  lulled  into  a  false  security  by  any  disre- 
gard of  duty  on  his  own  part,  or  by  the  failure  of  any  precau- 
tions which  from  his  implied  assertion  in  presenting  the  check 
as  a  sufficient  voucher  the  drawee  had  a, right  to  believe  he 
had  taken:  Ellis  v.  Ohio  Ins.  and  Trust  Co.,  4  Ohio  St.  628 j 
Rouvant  v.  San  Antonio  Nat.  Bank,  63  Tex.  610;  First  Nat, 
Bank  of  Quincyv.  Bicker,  71  111.  439;  22  Am.  Rep.  104. 

In  the  case  at  bar  it  is  found  that  the  defendant  was  guilty 
of  negligence  in  cashing  the  check  without  more  inquiry  as  to 
its  genuineness,  and  this  finding  is  fully  supported  by  the  facts. 
The  person  who  presented  the  check  to  the  defendant  bank 
was  not  known  to  either  of  its  officers,  and  was  not  one  of  its 
customers.  No  attempt  to  have  him  identified  was  made,  and 
without  identification  the  money  was  paid  over  upon  his  in- 
dorsement on  the  check  of  the  name  of  "  Joel  Kimball,"  the 
check  being  payable  to  "  Joel  Kimball  or  bearer."  The 
nominal  drawer  of  the  check,  whose  name  was  forged,  was 
not  a  customer  of  the  defendant.     It  is  altogether  probable 
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that  if  the  defendant,  before  it  cashed  the  check,  had  made 
proper  inquiry,  the  utterer  of  it  would  not  have  remained  to 
encounter  any  such  investigation,  and  if  he  had,  it  would 
readily  have  been  ascertained  that  he  was  not  the  reputable 
person  of  the  name  of  Joel  Kimball  who  resided  in  Danvers. 
There  was  also  evidence  of  the  general  custom  of  banks,  in 
paying  such  checks,  to  have  the  person  presenting  them  iden- 
tified. 

When  this  check  was  forwarded  by  the  defendant  for  re- 
demption, the  plaintiff  was  without  the  means  it  would  have 
had  if  it  had  been  presented  at  its  own  counter  of  ascertain- 
ing the  character  of  the  person  offering  it.  It  had  a  right  to 
believe  that  the  defendant,  in  cashing  a  check  purporting  to 
be  drawn  by  one  not  its  own  customer  or  entitled  to  draw 
upon  it,  had  by  the  usual  and  proper  investigation  satisfied 
itself  of  its  authenticity.  The  indorsement,  which  was  not 
necessary  to  the  transfer  of  the  check,  was  a  guaranty  of  the 
signature  of  the  drawer,  and  the  plaintiff  had  a  right  to  be- 
lieve that  the  indorser  was  known  to  the  defendant  by  proper 
inquiry. 

It  is  found  that  the  plaintiff  was  negligent  in  not  having 
more  quickly  ascertained  that  the  check  was  a  forgery,  and 
in  not  having  given  notice  to  the  defendant  thereof.  It  is  also 
found  that  in  fact  this  negligence  has  not  prejudiced  the  de- 
fendant. This  negligence  of  the  plaintiff  apparently  resulted 
from  the  circumstance  that  the  account  of  its  depositor  was 
not  what  is  termed  an  "  active  "  account,  by  which  we  infer 
is  intended  one  in  which  deposits  and  checks  are  frequent,  and 
which  is  regularly  settled  at  the  end  of  each  month.  Even  if 
the  fact  that  the  check  when  paid  reduced  the  amount  of  the 
deposit  below  that  which  the  depositor,  as  it  was  understood 
between  him  and  the  plaintiff,  was  to  keep,  or  if  any  other 
circumstances  should  have  called  the  attention  of  the  plain- 
tiff to  the  forgery,  the  original  fault  was  still  that  of  the  de- 
fendant in  paying  the  check  without  proper  investigation. 
The  plaintiff  acted  with  entire  promptitude  when  the  forgery 
was  discovered,  and  no  negligence  on  its  part  has  prejudiced 
the  defendant.  When  the  check  was  forwarded  for  redemp- 
tion, it  was  entirely  natural  that  the  plaintiff  should  have 
been  misled,  and  induced  to  allow  the  same  in  settlement 
without  the  scrutiny  it  would  have  exercised  had  not  the  de- 
fendant given  currency  thereto. 

The  defendant  deems  that  the  case  of  Bank  of  St.  Albans  v. 
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Farmers*  and  Mechanics^  Banh^  10  Vt.  141,  33  Am.  Dec.  188, 
resembles  the  case  at  bar  in  every  respect,  and  if  it  is  to  be 
followed,  is  decisive.  "We  do  not  so  consider  it.  While  in 
that  case  there  was  a  delay  on  the  part  of  the  plaintiff  in  no- 
tifying the  defendant  that  the  check  received  from  it  was 
forged,  the  question  whether  there  had  not  been  negligence  on 
the  part  of  the  defendant  in  originally  taking  the  check  with- 
out proper  inquiry,  and  thus  of  contributing  to  the  error  into 
which  the  plaintiff  fell  in  giving  the  defendant  credit  therefor, 
was  not  raised  nor  discussed.  The  only  question  of  that 
nature  there  considered  was,  whether  it  was  the  duty  of  the 
defendant  to  have  communicated  suspicions  which  occurred 
to  it  after  the  transaction.  An  interpretation  such  as  the 
defendant  gives  to  this  case  would  make  it  conflict  with  the 
decision  in  Nat.  Bank  of  North  America  v.  Bangs,  106  Mass. 
441,  8  Am.  Rep.  349,  in  which  it  is  cited  and  considered. 
That  decision  strongly  sustains  the  result  which  we  have 
reached  in  the  case  at  bar. 

Exceptions  overruled.        

Bakks  akd  Banking  —  Forged  Check.  —  As  to  the  rights  and  remedies 
of  the  several  parties  when  a  forged  check  has  been  paid,  see  People's  Bank  v. 
Franklin  Bank,  88  Tenn.  299;  17  Am.  St.  Rep.  884,  and  particularly  extended 
note  889-899. 


Lewis  v.  Jewell. 

[151  Massachusetts,  345.] 
Sale  —  Fraud  or  Vendor  in  Misrepresenting  Quantitt.  —  If  the  owner 
of  carpets  covering  the  floors  of  twelve  rooms,  besides  the  hall  and  stairs 
of  a  dwelling-house,  knowingly  and  falsely  represents,  as  of  his  own 
knowledge,  that  they  contain  a  certain  number  of  yards  of  material,  to 
an  intending  purchaser,  who,  in  reliance  upon  such  representation,  pur. 
chases  the  carpets,  the  vendee  is  liable  for  his  misrepresentations.  The 
purchaser  was  not  bound  to  measure  the  carpets  for  himself,  or  to  avail 
himself  of  other  opportunities  of  ascertaining  the  quantity. 

Action  of  tort.  The  plaintiff's  intestate  wished  to  buy  car- 
pets owned  by  the  defendant,  and  contained  in  a  boarding- 
house,  where  the  plaintiff's  intestate  desired  to  use  them. 
The  defendant  represented  that  there  were  about  nine  hun- 
dred yards;  that  there  were  within  fifteen  or  twenty  yards  of 
that  number.  The  purchase  was  made  in  reliance  on  this 
statement,  and  the  carpets,  being  afterwards  measured,  were 
found  to  contain  only  595  yards.     The  defendant  asked  the 


April,  1890]  Lewis  v.  Jewell.  455 

court  to  rule  that  it  was  immaterial  that  he  knowingly  made 
a  false  representation,  if  the  intending  purchaser  had  an  op- 
portunity to  measure  the  carpets  for  himself.  This  the  court 
declined  to  do,  and  the  jury  returned  a  verdict  for  plaintiflf. 

C.  R.  Elder,  for  the  defendant. 

S.  J.  ThomaSf  for  the  plaintiff. 

Knowlton,  J.  The  carpets  bought  by  the  plaintiff's  intes- 
tate covered  four  floors,  consisting  of  twelve  rooms,  besides  the 
hall  and  stairs,  in  a  dwelling-house.  The  number  of  yards  of 
material  contained  in  them  was  an  important  element  in  deter- 
mining their  value,  which  might  be  the  subject  of  a  fraudulent 
representation.  The  representation  of  the  defendant  was  not  a 
mere  estimate,  but  a  statement  purporting  to  be  made  as  of  her 
own  knowledge;  and  there  was  evidence  tending  to  show  that 
it  was  known  by  her  to  be  false.  There  was  also  evidence  that 
the  purchaser  relied  upon  it;  and  if  the  testimony  introduced 
by  the  plaintiff  was  true,  the  defendant  was  liable  for  fraud, 
unless  the  purchaser  was  bound  to  measure  the  carpets  for 
himself,  or  to  avail  himself  of  his  other  opportunities  of  ascer- 
taining the  quantity. 

Upon  the  evidence  presented,  it  could  not  properly  have  been 
ruled,  as  matter  of  law,  that  the  facts  were  so  obvious  or  so 
easily  discoverable  that  the  plaintiff's  intestate  had  no  right 
to  rely  on  the  defendant's  representations.  In  this  common- 
wealth, and  in  other  American  states,  in  regard  to  represen- 
tations by  a  vendor  in  a  sale  of  land,  it  has  been  held  that, 
in  the  absence  of  other  fraud,  a  vendee  to  whom  boundaries 
are  pointed  out  has  no  right  to  rely  on  the  vendor's  statements 
as  to  quantity,  but  if  he  deems  the  quantity  material,  he  should 
ascertain  it  for  himself:  Gordon  v.  Farmelee,  2  Allen,  212; 
Noble  V.  GooginSy  99  Mass.  .231,  and  cases  cited;  Parker  v. 
Moulton,  114  Mass.  99;  19  Am.  Rep.  315.  We  are  of  opinion 
that  this  rule  should  not  be  extended  so  as  to  include  a  case 
like  the  present,  and  that  the  instructions  under  which  the 
questions  were  submitted  to  the  jury  were  correct  and  sufficient. 

Exceptions  overruled.        

Sales  —  False  Representations  by  Vexdor. — The  quantity  of  chattels 
purchased  having,  by  mutual  mistake,  been  supposed  to  be  greater  than  it 
really  was,  the  vendee  may  recover  the  excess  paid  by  him,  or  may  compel 
the  vendor  to  make  good  the  deficiency:  Hargous  v.  Albon,  3  Denio,  406;  45 
Am.  Dec.  481.  As  to  what  false  representations  of  a  vendor  constitute  fraud, 
■ee  Bullitt  v.  Farrar,  42  Minn.  8;  18  Am.  St.  Bep.  485,  and  note. 
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HOLBROOK    V,    PaTNB, 

[151  Mabsachusbtts,  883.] 
ASSIQNMENT.  —  Ak  Ordbr  bt  A  Crbditor  directing  his  debtor  to  pay  a 
third  person  a  certain  sum  of  money  left  with  the  debtor,  or  its  officers, 
does  not  amoant  to  an  assignment  of  any  part  of  the  debt,  and  the  debt 
may  therefore  be  thereafter  attached  or  subjected  to  trustee's  process, 
where  the  amoant  of  such  order  is  less  than  the  amount  due  from  the 
debtor  to  the  creditor. 

T.  E.  Grover  and  F,  Joy,  for  the  plaintiflEl 
A.  S.  Hallf  for  the  claimant. 

Holmes,  J.  The  defendant  in  this  action  has  been  de- 
faulted, and  the  question  before  us  is,  whether  the  plaintiflE"  or 
the  claimant,  Cutting,  is  entitled  to  a  certain  part  of  the  debt 
due  from  the  trustee  to  the  defendant. 

There  is  no  doubt  that  an  order  for  a  specific  fund,  identi- 
fied by  the  order  itself,  may  be  a  good  assignment:  Kingman 
V.  Perkins,  105  Mass.  111.  We  assume  in  favor  of  the  claim- 
ant that  an  equitable  assignment  to  him  of  a  part  of  the  debt 
would  be  good  as  between  him  and  the  plaintiflf  upon  trustee 
process:  Danay.  Third  Nat.  Bank,  13  Allen,  445,  447;  90  Am. 
Dec.  216;  James  v.  Newton,  142  Mass.  366,  374;  56  Am.  Rep. 
692.  Our  difficulty  is  to  discover  any  ground  for  saying  that 
the  instrument  relied  upon  constituted  such  an  assignment. 

On  its  face,  the  order  given  to  the  claimant  by  the  defend- 
ant does  not  refer  to  a  particular  fund  or  debt,  but  is  an  ordi- 
nary negotiable  draft,  or  unaccepted  bill  of  exchange,  drawn 
upon  the  town  on  the  general  credit  of  the  drawer.  An  in- 
dorsement of  the  instrument  by  the  claimant  would  have 
given  the  indorsee  a  right  of  action  in  his  own  name  against 
the  drawer,  if  the  draft  should  be  dishonored.  But  the  fact 
that  the  order  is  a  negotiable  instrument  on  its  face  shows 
that  it  is  not  drawn  against  a  particular  fund.  If  it  were 
drawn  against  a  particular  fund,  it  would  not  be  negotiable: 
Wheeler  v.  Souther,  4  Gush.  606,  607;  Harriman  v.  Sanborn, 
43  N.  H.  128. 

The  case  is  stronger  for  holding  a  check  upon  a  bank  to  be 
an  assignment,  than  it  is  for  holding  an  ordinary  draft  to  be 
80.  A  check  is  supposed  to  be  drawn  against  a  fund  deposited, 
for  which,  to  be  sure,  the  bank  is  no  more  than  a  debtor;  but 
a  debtor  on  the  implied  term  that  the  creditor  has  a  right  to 
Bplit  up  the  debt  at  will,  and  to  require  part  payments  in 
such  amounts,  at  such  times,  and  to  such  persons  as  he  chooses. 
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In  general,  the  creditor  has  no  right  to  draw  ahove  the  amount  of 
his  deposit,  and  would  be  guilty  of  a  fraud  if  he  obtained  money 
or  goods  for  a  check  knowingly  so  drawn.  Yet  the  weight  of 
authority  is,  that  a  check  is  not  an  assignment  either  at  law 
or  in  equity:  Bullard  v.  Randall^  1  Gray,  605;  61  Am.  Dec. 
433;  Dana  v.  Third  National  Bank,  13  Allen,  445,  447;  90 
Am.  Dec.  216;  Attorney-General  v.  Continental  Life  Ins.  Co.,  71 
N.  Y.  825;  27  Am.  Rep.  55;  First  National  Bank  of  Mount  Joy 
V.  Gish,  72  Pa.  St.  13;  Hopkinson  v.  Forster,  L.  R.  19  Eq.  74; 
Schroeder  v.  Central  Bank  of  London,  24  Week.  Rep.  710.  See 
Laclede  Bank  v.  Schuler,  120  U.  S.  511,  514. 

A  fortiori,  the  same  rule  must  hold  good  of  an  ordinary 
draft  unaccepted,  which  does  not  import  the  existence  of  a 
debt  from  the  drawee  to  the  drawer,  but  leaves  the  mode  of 
the  drawee's  reimbursement  to  such  private  arrangements  as 
may  exist  between  the  drawer  and  himself.  And  so  are  the 
decisions:  Whitney  v.  Eliot  National  Bank,  137  Mass.  351,  355, 
356;  50  Am.  Rep.  316;  National  Exchange  Bank  v.  McLoon,  73 
Me.  498,  511;  Bank  of  Commerce  v.  Bogy,  44  Mo.  13;  100  Am. 
Dec.  247.  See  First  National  Bank  of  Canton  v.  Dubuque 
Southwestern  R'y  Co.,  52  Iowa,  378;  35  Am.  Rep.  280. 

There  is  no  extrinsic  fact  in  the  present  case  which  gives 
the  document  a  diflFerent  effect  from  that  which  results  from 
its  tenor,  if  it  be  possible  that  its  effect  should  be  varied  by 
parol:  See  Whitney  v.  Eliot  National  Bank,  137  Mass.  351, 
855;  50  Am.  Rep.  316;  Griffin  v.  Weatherby,  L.  R.  3  Q.  B. 
753,  759;  First  National  Bank  of  Canton  v.  Dubuque  South- 
western  R'y  Co.,  52  Iowa,  378;  35  Am.  Rep.  280.  The  defend- 
ant had  done  work  for  the  town,  and  his  only  right  to  draw 
was  in  respect  of  the  price  of  his  work.  If  we  assume  this 
fact  to  have  been  known  to  all  parties  concerned,  still  it  only 
shows  that  the  town  was  known  to  have  means  of  indemnifying 
itself  if  it  saw  fit  to  pay.  It  does  not  enlarge  the  meaning  of 
the  draft  beyond  that  which  it  bears  on  its  face,  of  a  general 
request  to  the  town  to  pay.  Even  a  reference  to  a  fund  out 
of  which  a  drawee  may  indemnify  himself  will  not  take  away 
the  negotiable  character  of  the  draft.  We  may  remark  that 
the  concluding  words  of  the  draft  in  question  are  "  charge  to 
account  of."  In  some  of  the  others,  they  are  "  charge  to  the 
account  of,"  which  is  slightly  more  specific.  But  we  do  not 
see  any  sound  distinction  in  favor  of  the  latter.  If  the  town 
had  accepted  the  order,  having  power  to  do  so,  it  would  have 
become  liable  on  a  direct  and  absolute  contract  to  the  claim- 
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ant,  very  likely  having  a  right  to  withold  an  equal  amount  of 
its  debt  to  the  defendant.     But  mere  retention  of  the  draft  was 
not  acceptance:  Overman  v.  Hohoken  City  Bank^  31  N.  J.  L. 
663. 
Trustee  charged.    Judgment  for  plaintiff. 


AssiONHiXT  OT  Pabt  07  A  Chose  IN  ACTION.  — The  assignment  of  a  part 
of  a  chose  in  action  by  a  creditor,  by  an  order  drawn  upon  the  debtor,  is  in- 
Talid:  Note  to  Harris  County  v.  Campbell,  2  Am.  St.  Rep.  472-475.  But  see 
Earvin  r.  GaUuchat^  28  S.  C.  211;  13  Am.  bt.  Rep.  671,  and  note  674, 675. 


Vanuxem  V,  Burr. 

[161  Massachusstts,  386.] 

JOSOMKNT,  Meroeb  bt,  ON  A  COLLATERAL  Secdritt. — If  the  maker  of  a 
promissory  note  agrees  to  procure  an  indorser  thereof,  and  fails  to  do  so, 
and  an  action  is  brought  against  him  upon  this  agreement,  and  a  judg- 
ment recovered  in  which  the  damages  are  assessed  at  a  sum  equal  to  the 
amount  due  on  the  note,  such  judgment,  remaining  unsatisfied,  will  not 
preclude  a  recovery  on  the  note  for  the  amount  thereof. 

Judgment,  Merger  by.  —  Is*  a  Person  Gives  Two  Contracts,  each  con- 
stitutes a  cause  of  action  upon  which  judgment  may  be  recovered 
against  him,  though  the  satisfaction  of  one  of  the  judgments  may  ope- 
rate as  a  satisfaction  of  the  other. 

L.  D.  Brandeis  and  W.  H.  Dunbar^  for  the  plaintiffs. 
J.  H.  Young^  for  the  defendant. 

Holmes,  J.  This  is  an  action  upon  a  promissory  note  made 
by  the  defendant.  The  only  defense  is,  that  in  another  action 
upon  a  contract  to  procure  the  defendant's  mother's  indorse- 
ment to  this  note  and  to  two  others,  the  plaintiffs  since  the 
present  suit  was  brought  have  recovered  judgment  against  the 
defendant  for  damages  assessed  by  agreement  at  a  sum  equal 
to  the  amount  due  on  the  three  notes.  If  this  judgment  is 
not  a  bar,  it  is  admitted  that  the  plaintiffs  are  entitled  to 
recover. 

The  two  contracts  were  both  in  existence  at  the  same  time. 
They  were  distinct  from  each  other  in  form,  as  appears  from 
the  statement  of  them.  They  were  also  distinct  in  substance. 
Supposing  that  the  defendant  could  do  no  more  to  bind  him- 
self personally  to  pay  the  money  to  the  plaintiffs  than  he  did 
by  making  the  note,  still  his  promise  to  get  the  security  of  an 
indorser  affected  other  things  besides  his  personal  payment 
or  his  personal  obligation  to  pay.     Its  performance  or  breach 
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affected  thB  plaintiff's  power  to  discount  the  note  before  it  was 
due,  and  the  probability  of  their  getting  payment  from  another 
whom  the  defendant  might  be  able  to  persuade  to  indorse, 
when  he  could  not  or  would  not  induce  her  to  pay  if  she  had 
not  indorsed.  As  the  contracts  were  both  in  existence,  and 
were  different,  and  as  they  were  both  broken,  it  is  plain  that 
the  plaintiffs  have  had  two  different  causes  of  action,  and 
there  is  no  need  to  refer  to  the  tests  of  difference  which  have 
been  laid  down  in  the  books:  Eastman  v.  Cooper,  15  Pick.  276, 
286;  26  Am.  Dec.  600;  Lechmere  v.  Fletcher,  1  Cromp.  &  M. 
623,  636.  The  question  arises  solely  on  the  effect  of  the 
judgment. 

What  we  mean  when  we  say  that  a  contract  is  legally  bind- 
ing is,  that  it  imposes  a  liability  to  an  action  unless  the  prom- 
ised event  comes  to  pass,  subject  to  whatever  qualifications 
there  may  be  to  the  absoluteness  of  the  promise.  Generally, 
if  a  man  is  content  to  make  two  legally  binding  contracts,  he 
consents  to  accept  the  legal  consequence  of  making  two  in- 
stead of  one;  namely,  liability  to  a  judgment  upon  each  unless 
he  performs  it.  It  would  be  anomalous  if  a  judgment  without 
satisfaction  upon  one  cause  of  action  were  held  to  be  a  bar  to 
a  suit  upon  another  and  distinct  cause  of  action.  No  doubt, 
two  contracts  may  be  such  that  performance  of  one  of  them, 
or  satisfaction  of  a  judgment  upon  one  of  them,  would  prevent 
a  recovery  upon  the  other,  either  altogether  or  for  more  than 
nominal  damages.  In  this  commonwealth  the  decisions  have 
gone  somewhat  further  than  elsewhere  in  treating  satisfaction 
of  one  judgment  as  an  absolute  bar  to  another  action:  Gilmore 
V.  Carr,  2  Mass.  171;  Savage  v.  Stevens,  128  Mass.  254.  But 
instances  are  too  numerous  and  familiar  to  need  extended 
mention,  where  the  mere  recovery  of  a  judgment  is  held  no 
bar  to  another  action,  although  the  satisfaction  of  it  would  be: 
Simonds  v.  Center,  6  Mass.  18;  Porter  v,  Inyraham,  10  Mass. 
88;  Elliott  v.  Hayden,  104  Mass.  180;  Byers  v.  Franklin  Coal 
Co.,  106  Mass.  131,  136.  This  principle  is  applied  not  only 
to  actions  against  different  parties,  such  as  the  maker  and  in- 
dorser  of  a  note,  or  joint  tort-feasors,  but  to  actions  against 
the  same  individual,  when  he  has  given  different  obligations  in 
respect  of  what  is  in  substance  the  same  debt.  Thus  judg- 
ment upon  a  note  given  by  an  obligor  as  collateral  security  for 
bis  bond  is  no  bar  to  a  subsequent  action  upon  the  bond:  Lord 
V.  Bigelow,  124  Mass.  185, 189;  Drake  v.  Mitchell,  3  East,  251; 
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Leehmere  v.  Fletcher,  1  Cromp.  &  M.  623;  Fairchild  v.  Holly ^ 
10  Conn.  474;  Davis  v.  Anable,  2  Hill,  839;  Burnheimer  v. 
-&ar<,  27  Iowa,  19;  99  Am.  Dec.  641.  See  Greenfield  v.  Wilson, 
13  Gray,  384;  Moore  v.  Loring,  106  Mass.  455;  Miller^s  River 
National  Bank  v.  Jefferson,  138  Mass.  Ill;  Stillwell  v.  5ert- 
rand,  22  Ark.  379;  Com  Exchange  Ins.  Co.  v.  Babcock  (No.  2), 
8  Abb.  Pr.,  N.  S.,  256;  United  States  v.  Cushman,  2  Sum.  426, 
440. 

The  principle  of  the  cases  last  cited  is  decisive  of  the  one 
at  bar.  No  distinction  favorable  to  the  defendant  can  be  taken 
between  an  agreement  made  as  itself  collateral  security,  and 
an  agreement  to  furnish  collateral  security.  If  there  were  any 
diflference,  it  would  be  in  favor  of  the  plaintiffs;  for  the  collat- 
eral contracts  recovered  on  in  the  cases  cited  were  simply 
other  contracts  of  the  defendant  to  pay  money,  whereas  the 
contract  of  this  defendant  was  a  contract  to  get  a  third  person 
to  indorse,  as  we  have  stated.  It  is  true  that  in  most  of  the 
cases  there  were  other  parties  defendant  in  the  first  or  second 
suit.  But  that  circumstance  had  nothing  to  do  with  the 
ground  of  the  decisions,  as  indeed  it  could  not  have  had  by 
any  technical  rule.  The  ground  was  that  stated  by  Lord  El- 
lenborough  in  Drake  v.  Mitchell,  3  East,  251,  and  approved 
by  this  court  in  Lord  v.  Bigelow,  124  Mass.  185, 189:  "A  judg- 
ment recovered  in  any  form  of  action  is  still  but  a  security  for 
the  original  cause  of  action,  until  it  be  made  productive  in 
satisfaction  to  the  party;  and  therefore  till  then  it  cannot 
operate  to  change  any  other  collateral  concurrent  remedy 
which  the  party  may  have."  Parsons,  C.  J.,  states  the  law  in 
the  same  way:  "A  judgment  in  a  suit,  where  the  action  is 
given  as  a  remedy  merely  cumulative,  is  no  bar,  unless  such 
judgment  has  been  satisfied;  for  although  there  may  be  two 
remedies,  there  can  be  but  one  satisfaction":  Storer  v.  Stover, 
6  Mass.  390,  393. 

The  technical  efi^ect  of  the  judgment  as  a  bar  would  be  the 
same,  whether  the  defendant  in  both  suits  were  the  same,  or 
other  defendants  were  joined  in  any  one  of  them.  The  rule  as 
stated  by  the  courts  in  all  the  cases  applies  with  equal  force, 
whichever  may  be  the  fact.  If  we  were  to  depart  from  that 
rule,  and  to  say  that  a  man  should  have  but  one  judgment, 
although  he  had  different  causes  of  action,  when  we  thought 
he  could  get  from  a  single  judgment  all  the  satisfaction  he 
was  likely  to  get,  we  should  be  legislating,  instead  of  follow- 
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ing  the  precedents,  and  legislating  in  very  doubtful  accord 
with  the  contracts  of  the  parties. 
Exceptions  sustained.        

JxTDOMSNTS  —  Mekoeb.  —  As  to  when  a  canse  of  action  is  merged  in  a 
Judgment,  and  when  not,  see  note  to  Speed  t.  Hann,  15  Am.  Dec.  81-83. 


Feeeman's  National  Bank  v,  National  Tube 
WoEKS  Company. 

[151  Massachusetts,  413.] 

Indobsement  of  DRArr  for  the  Purpose  of  Collection  ok  Acooxnrr 
OF  ITS  OwNEB  passes  the  legal  title  so  far  only  as  to  enable  the  indorsM 
to  demand,  receive,  and  sue  for  the  money  to  be  paid.  The  owner  may 
still  control  the  paper,  unless  paid,  and  may  intercept  the  proceeds  of  it 
in  the  hands  of  the  intermediate  agent. 

Indorsement  of  a  Draft  by,  Bank  A  to  bb  Paid  to  Bank  B  fob  Ac- 
count OF  Bank  A,  and  its  indorsement  by  bank  B  that  it  is  to  be  paid 
to  bank  F  for  account  of  bank  B,  do  not  imply  that  the  draft  is  the 
property  of  bank  B,  but  merely  that  it  is  to  be  paid  to  bank  B  as  agent 
of  bank  A.  An  unbroken  succession  of  such  indorsements  would  indi- 
cate that  each  indorser  was  acting  by  direction  of  the  next  preceding 
indorser,  who  was  himself  the  agent  of  the  original  owner,  for  whom  the 
collection  was  to  be  made;  and  when  it  ia  made  to  the  last  indorsee,  he 
has  no  right  to  apply  it  as  having  been  the  property  of  the  last  indorser, 
and  if  it  remains  uncollected  to  advance  him  mone5's  on  account  of  it, 
and  to  enforce  its  collection  as  against  the  equitable  owner  to  reimburse 
himself  for  such  advances. 

Action  of  contract  upon  one  draft  for  twenty  thousand  dol- 
lars, the  other  for  nine  thousand  nine  hundred  dollars,  and  for 
seven  thousand  dollars  alleged  to  be  paid  for  defendant's  use. 
The  first  and  second  drafts  were  identical,  except  as  to  the 
amounts  thereof,  and  the  first  draft  and  the  indorsements 
thereon  were  as  follows:  — 
"20,000.  McKeesport,  Pa.,  May  17,  1884. 

"  At  sight,  for  value  received,  pay  to  the  order  of  A.  Chau. 
don  twenty  thousand  dollars,  and  charge  this  office  as  per 
margin.  "National  Tube  Works  Co., 

By  E.  C.  Converse,  Asst.  Mgr.,  for  President. 
"To  "Wm.   S.   Eaton,  Treas.,  8   Pemberton   Square,  Boston, 

Mass." 

Across  the  face  of  each  draft  was  the  following:  "May 
19-84.     Accepted,  E.  R.  Hall,  Asst.  Treas." 

The  drafts  bore  the  following  indorsements  successively:  — 
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"  Pay  to  the  order  of  C.  R.  Stuckslager,  Cashier.  A.  Chaa- 
don." 

"  Pay  Penn  Bank,  or  order,  for  account  of  People's  Bank, 
McKeesport,  Pa.  C.  R.  Stuckslager,  Cashier.  T.  D.  Gardner, 
As.  Cash." 

"Pay  Freeman's  National  Bank,  Boston,  or  order,  for  ac- 
count of  Penn  Bank,  Pittsburgh,  Pa.     C.  L.  Reiber,  Cashier." 

When  the  drafts  sued  upon  were  drawn,  Edward  C.  Con- 
verse was  the  assistant  general  manager  of  the  defendant  at 
McKeesport,  Pennsylvania,  and  A.  Chaudon  was  a  clerk  in 
its  employ.  The  drafts  were  drawn  without  any  considera- 
tion and  were  deposited  in  the  People's  Bank  of  McKeesport, 
of  which  C.  R.  Stuckslager  was  cashier,  in  which  bank  the  de- 
fendant had  an  account  by  its  officers  on  its  behalf.  The 
drafts  were  at  once  sent  by  the  People's  Bank  to  its  corres- 
pondent, the  Penn  Bank  of  Pittsburgh,  indorsed  as  shown 
above,  accompanied  by  a  letter  stating  "  We  indorse  for  col- 
lection and  credit."  The  People's  Bank  did  not  pay  the  drafts, 
nor  make  any  advances  or  give  any  credit  thereon,  or  make 
any  entry  of  them  in  its  books,  though  it  acknowledged  their 
receipt  in  a  letter  of  which  it  kept  a  pressed  copy,  saying  that 
such  drafts  were  entered  for  collection,  "  to  be  used  when 
paid."  The  drafts  were  not  charged  to  the  Penn  Bank  by  the 
People's  Bank,  nor  did  the  latter  draw  anything  on  account 
thereof.  They  were,  however,  entered  on  the  books  of  the 
Penn  Bank  to  the  credit  of  the  People's  Bank,  and  to  the  debit 
of  the  plaintiff  bank,  in  the  mode  in  which  it  entered  all  cash 
items  in  its  current  account  with  those  banks,  but  nothing 
was  paid  thereon.  On  the  same  day.  May  17th,  the  Penn 
Bank  sent  the  drafts  to  the  plaintiflf,  which  was  its  correspond- 
ent at  Boston,  accompanied  by  a  letter  stating  that  the  drafts 
were  inclosed  for  collection,  and  on  the  same  day  drew  a 
check  on  the  plaintiff  bank  to  the  order  of  the  American  Ex- 
change Bank  for  seven  thousand  dollars  and  credited  the 
amount  to  the  plaintiff.  The  plaintiflf  received  the  drafts  on 
May  19th,  and  they  were  accepted  by  the  defendant  on  the 
same  day.  The  day  afterwards,  the  check  of  the  Penn  Bank 
for  seven  thousand  dollars  reached  the  plaintiff  and  was  paid 
by  it.  At  the  close  of  business  on  May  19th,  there  was  upon 
the  books  of  the  plaintiff  bank  a  balance  to  the  credit  of  the 
Penn  Bank  of  $1,238.95,  while  at  the  close  of  business  on  May 
20th,  the  balance  to  the  debit  of  the  Penn  Bank  was  $6,063.76. 
The  plaintiflf  entered   the  drafts  upon  its  collection-book,  but 
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not  upon  its  account  current,  nor  upon  any  other  book  or  ac- 
count, to  the  credit  of  the  Penn  Bank.  The  latter,  on  the  2l8t 
or  22d  of  May,  failed,  and  the  defendant's  treasurer  was  noti- 
fied by  the  People's  Bank  and  by  the  manager  of  the  defendant 
not  to  pay  the  drafts.  Payment  was  thereupon  refused.  The 
object  of  drawing  the  drafts  was  to  procure  funds  from  Boston 
to  pay  the  expenses  of  the  defendant  at  its  mills  at  McKees- 
port,  and  every  month  drafts  were  drawn  in  similar  form  and 
for  similar  purpose,  generally  exceeding  one  hundred  thou- 
sand dollars,  and  were  indorsed  in  precisely  the  same  way  and 
passed  through  the  same  banks.  Neither  of  the  drafts  was 
collected  by  the  plaintiff,  but  it  brought  action  thereon  against 
the  defendant,  by  which  they  had  been  accepted. 

W.  G.  Russell  and  J.  Fox,  for  the  plaintiff. 

E.  W.  Hutchins  and  H.  Wheeler^  for  the  defendant. 

Knowlton,  J.  The  indorsement  from  the  defendant  to  the 
People's  Bank,  although  in  terms  unrestricted,  was  without 
consideration,  and  merely  for  the  purpose  of  collection.  The 
People's  Bank  became"  the  agent  of  the  defendant,  and  the 
defendant,  as  owner  of  the  drafts,  can  avail  itself  of  all  that 
its  agent  did  for  its  protection. 

The  subsequent  indorsements  through  which  the  drafts 
came  to  the  plaintiff  were  both  restrictive,  giving  notice  that 
the  ownership  had  not  passed  beyond  the  People's  Bank. 
They  purported  to  be  made  only  for  the  purpose  of  collection 
on  account  of  the  owner,  and  they  merely  passed  the  legal  title 
so  far  as  to  enable  the  indorsees  to  demand,  receive,  and  sue 
for  the  money  to  be  paid:  Lynn  National  Bank  v.  Smith,  132 
Mass.  227.  It  is  well  settled  that  upon  such  an  indorsement 
the  owner  may  control  his  negotiable  paper  until  it  is  paid, 
and  may  intercept  the  proceeds  of  it  in  the  hands  of  an  inter- 
mediate agent:  Manufacturers'  National  Bank  v.  Continental 
Bank,  148  Mass.  553;  12  Am.  St.  Rep.  598,  and  cases  there 
cited.  The  indorsement  of  the  Penn  Bank,  taken  in  connec- 
tion with  the  former  indorsement  of  the  People's  Bank,  did  not, 
by  the  words  "for  account  of  Penn  Bank,"  imply  that  the  Penn 
Bank  was  the  owner.  It  was  a  request  to  pay  "  for  account 
of"  the  Penn  Bank  as  agent  of  the  People's  Bank.  An  un- 
broken succession  of  such  indorsements  would  indicate  that 
each  indorser  was  acting  by  direction  of  the  next  preceding 
indorser,  who  was  himself  an  agent  of  the  owner,  who  had  be- 
fore indorsed,  and  for  whom  the  collection  was  to  be  made. 
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Nothing  was  shown  in  the  course  of  business  of  either  of  the 
banks  necessarily  to  conflict  with  the  implication  to  be  derived 
from  the  form  of  the  indorsements.  The  letter  of  the  People's 
Bank  in  which  the  drafts  were  sent  to  the  Penn  Bank  was, 
simply,  "We  inclose  for  collection  and  credit"  the  drafts, 
describing  them.  The  Penn  Bank,  in  its  reply,  said,  "  We  ea- 
ter for  collection  "  the  drafts  described,  "to  be  used  when  paid." 
As  recited  in  the  report,  "  the  drafts,  when  received  by  the 
Freeman's  Bank,  were  entered  upon  its  collection-book,  but 
have  never  been  entered  upon  its  account  current,  or  upon  any 
other  book  or  account,  to  the  credit  of  the  Penn  Bank."  It  has 
so  long  been  held  by  the  courts  that  an  indorsement  of  this 
kind  is  restrictive,  protecting  the  rights  of  the  owner,  that  offi- 
cers of  banks  must  be  presumed  to  have  well  understood  the 
law,  and  when  they  have  honored  overdrafts  drawn  by  other 
banks  which  had  sent  other  drafts  for  collection,  must  have 
done  it  trusting  in  part  to  the  financial  soundness  of  their  cor- 
respondent, and  in  part  to  the  probability  that  the  drafts 
would  be  paid,  and  not  to  a  supposed  legal  right  to  control  the 
drafts  against  the  owner:  Rice  v.  Stearns,  3  Mass.  225,  227; 
3  Am.  Dec.  129;  Wilson  v.  Holmes,  5  Mass.  543;  4  Am.  Dec.  75; 
Treuttel  v.  Barandon,  8  Taunt.  100;  Sigourney  v.  Lloyd,  8  Barn, 
&  C.  622;  Leary  v.  Blanchard,  48  Me.  269;  Sweeny  v.  Easier^ 
1  Wall.  166;  Bank  of  Washington  v.  Triplett,  1  Pet.  25;  Law- 
rence V.  Stonington  Bank,  6  Conn.  521;  Bank  of  Metropolis  v. 
New  England  Bank,  1  How.  234;  6  How.  212. 

One  who  collects  commercial  paper  through  the  agency  of 
banks  must  be  held  impliedly  to  contract  that  the  business 
may  be  done  according  to  their  well-known  usages,  so  far  as 
to  permit  the  money  collected  to  be  mingled  with  funds 
of  the  collecting  bank:  Dorchester  and  Milton  Bank  v.  New 
England  Bank,  1  Cush.  177.  When  a  payment  is  made  to  his 
agent  and  the  money  is  put  with  the  money  of  the  collecting 
bank,  he  has  a  right  to  receive  a  corresponding  sum,  but  he 
loses  his  right  to  the  specific  fund.  In  the  absence  of  direc- 
tions to  the  contrary,  the  collecting  bank  may  pay  it  to  the 
bank  to  which  it  should  regularly  be  remitted  by  setting  it  off 
against  a  debt  due  from  that  bank  and  giving  credit  for  it  in 
the  account. 

Very  likely,  authority  to  collect  would  authorize  the  receipt 
of  the  money  from  the  payor  before  maturity,  if  he  saw  fit  then 
to  pay,  and  remittances  afterwards  made,  whether  by  a  pay- 
ment of  money  or  by  a  set-off  and  adjustment  of  accounts  in 
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tbe  usual  way,  would  be  good  against  the  owner.  Tn  the  pres- 
ent case  no  collection  was  made,  for  payment  was  stopped 
before  the  draft  became  due.  The  plaintiff  had  no  right  to 
advance  the  Penn  Bank  seven  thousand  dollars,  or  any  other 
Bum,  on  account  of  the  defendant.  Its  only  authority  was  to 
transmit,  or  pay  by  adjustment  and  set-off,  money  which  it 
received  for  the  defendant. 

We  are  of  opinion  that  upon  the  facts  reported  the  action 
cannot  be  maintained. 

Judgment  for  the  defendant. 

Neootiablk  Instruments  —  Indorsement  for  CoLLlcnoN.  —  The  in- 
dorsement for  collection  of  a  draft  or  check  is  not  a  transfer  of  the  title, 
bat  merely  constitutes  the  indorsee  the  agent  of  the  indorser  to  present 
the  paper,  demand  and  receive  payment,  and  remit  the  proceeds:  National 
B.  <ft  Z>.  Bank  ▼.  Hubbell,  117  N.  Y.  384;  15  Am.  St  Rep.  515,  and  note. 


CuRRAN  V,  City  op   Boston, 

[151  Massachusetts,  505.] 

MvKiCTPAi.  Corporations  are  not  Liable  to  Private  Actions  fob 
Omission  or  Neolect  in  the  performance  of  a  corporate  duty  imposed 
upon  them  by  law,  or  for  that  uf  their  servants  employed  therein,  when 
•uch  corporations  derive  no  benefit  therefrom  in  their  corporate  capacity, 
unless  such  action  is  given  by  statute. 

Municipal  Corporation  Maintaining  a  Workhouse,  when  authorized 
though  not  required  to  do  so  by  an  act  of  the  legislature,  does  not  be- 
come answerable  for  the  negligence  of  its  officers  or  servants  on  the 
ground  that  it  has  voluntarily  assumed  the  duty  of  maintaining  such 
workhouse.  It  is  performing  a  strictly  public  duty,  which  cannot  be  of 
any  advantage  to  it. 

Municipal  Corporation  cannot  be  Held  Answerablb  for  the  negli- 
gence of  its  officers  and  servants  in  charge  of  an  inmate  of  a  workhouse, 
when  its  government  is  by  law  placed  in  the  hands  of  a  board  of  direc- 
tors of  public  institutions,  which,  though  elected  by  the  city  council,  ia 
an  independent  body,  and  not  in  any  sense  the  agent  or  servant  of  the 
city. 

Municipal  Corporation  cannot  be  Held  Answerablb  for  the  Neg- 
ligence or  omissions  of  its  officers  or  servants  in  charge  of  a  workhouse 
on  the  ground  that  its  inmates  are  required  to  be  kept  at  work,  and  some 
revenue  is  derived  from  their  labor,  if  the  institution  ia  not  conducted 
with  a  view  to  pecuniary  profit. 

E.  Greenhood,  for  the  plaintiff. 

R.  W.  Nason,  for  the  defendant. 

Devens,  J.     The  plaintiff  was  an  inmate  of  the  workhouse, 
or  house  of  industry,  belonging  to  the  city  of  Boston,  situated 
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on  Deer  Island,  having  been  convicted  of  the  misdemeanor 
of  not  supporting  his  family,  and  having  been  legally  sen- 
tenced to  confinement  there.  He  was  injured  while  engaged 
in  unloading  coal,  and  it  must  be  assumed  was  prepared  to 
prove  that  he  himself  was  in  the  exercise  of  due  care,  and  that 
the  ofl5cers  and  servants  employed  in  this  institution  were 
negligent.  The  single  question  presented  is,  whether  these 
officers  and  servants — engaged  in  conducting  the  work  inci- 
dent to  the  maintenance  of  the  workhouse  of  the  city,  and  to 
the  employment  of  the  inmates  thereof,  from  whose  employ- 
ment it  derives  a  certain  amount  of  revenue,  such  officers  and 
servants  being  also  engaged  in  the  management  of  the  city's 
property  employed  in  the  business  of  the  workhouse — are 
agents  of  the  city,  for  whose  negligence  in  the  performance  of 
their  duties  it  is  responsible. 

It  is  a  general  principle  that  municipal  corporations  are  not 
liable  to  private  actions  for  omissions  or  neglect  in  the  per- 
formance of  a  corporate  duty  imposed  upon  them  by  law,  or 
for  that  of  their  servants  engaged  therein,  when  such  corpora- 
tions derive  no  benefit  therefrom  in  their  corporate  capacity, 
unless  such  action  is  given  by  statute:  Oliver  v.  Worcester,  102 
Mass.  489;  3  Am.  Rep.  485,  and  cases  cited.  The  contention 
oi  the  plaintifi"  is,  that  the  case  at  bar  is  distinguishable,  be- 
cause, as  a  mere  volunteer,  the  city  has  devoted  property,  in- 
tended mainly  for  corporate  purposes,  to  other  purposes,  for 
its  own  advantage,  as  in  Oliver  v.  Worcester,  102  Mass.  489;  3 
Am.  Rep.  485;  that  it  has  voluntarily  undertaken  a  work  par- 
tially for  the  public  good,  with  a  view  to  this,  and  to  relieve 
itself  from  burdens  peculiar  to  itself;  and  that  it  has  em- 
barked in  an  enterprise  partly  commercial,  from  which  it 
receives  a  partial  remuneration  for  its  expenditures  out  of  a 
special  class  in  the  community,  so  that  the  entire  expense  of 
conducting  the  workhouse  is  not  met  by  taxation.  While  the 
workhouse  is  maintained  primarily  by  the  city  at  its  own 
expense,  it  was  not  by  law  compelled  to  establish  this  insti- 
tution. The  plaintiff's  argument  concedes  that,  when  estab- 
lished, its  officers  and  servants  were  selected  by  the  board  of 
directors  of  public  institutions,  not  by  the  city;  but  it  urges 
that  they  are  still  to  be  deemed  the  agents  of  the  city,  as  the 
act  of  establishing  such  an  institution  is  voluntary,  and  the 
imposition  of  the  ministerial  duties  upon  such  officers  is 
the  act  of  the  municipality,  and  that  therefore  it  is  immaterial 
whether  the  ministerial  duties  involved  in  the  administration 
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of  such  an  institution  are  cast  by  statute  upon  a  board  over 
whose  tenure  of  office  the  city  has  no  control. 

The  authority  to  erect  and  maintain  a  workhouse,  or  alms- 
house, to  relieve  therein  poor  and  indigent  persons,  is  given 
by  the  Public  Statutes,  c.  33,  sec.  1  (Gen.  Stats.,  c.  22,  sec.  1). 
The  same  section  provides  that  offenders  of  the  class  to  which 
the  plaintiff  belonged  are  to  be  there  maintained,  when  sen- 
tenced thereto  by  proper  authority.  The  Public  Statutes,  c. 
207,  sec.  29,  provide  that  such  offenders  may  be  sentenced 
"  for  a  term  not  exceeding  six  months  to  the  house  of  correc- 
tion, or  to  the  house  of  industry  or  workhouse  within  the  city 
or  town  where  the  conviction  is  had,  or  to  the  workhouse,  if 
any  there  is,  in  the  city  or  town  in  which  the  offender  has  a 
legal  settlement,  if  such  town  is  within  the  county."  There  is 
no  imperative  direction  that  the  city  shall  establish  a  work- 
house, but  by  law  it  is  responsible  for  all  the  county  charges 
of  Suffolk  County,  and  if  the  convict  were  sentenced  to  con- 
finement therein,  his  expenses  would  necessarily  be  paid  by  it: 
Pub.  Stats.,  c.  22,  sec.  6.  By  the  more  general  law,  any  city 
or  town  which  has  in  the  house  of  correction  an  inmate  having 
his  settlement  in  such  town  is  liable  for  the  cost  of  his  support: 
Pub.  Stats.,  0. 220,  sec.61.  By  the  statute  authorizing  the  erec- 
tion and  maintenance  of  workhouses  by  a  city,  a  mode  of  per- 
forming a  strictly  public  duty  is  provided  for,  which  cannot  be 
of  any  pecuniary  advantage  to  the  cities  or  towns  instituting 
them.  No  such  case  is  presented  as  exists  where  a  city  has 
undertaken  to  build  particular  works,  as  water-works,  sewers, 
etc.,  and  where  a  city  acts  as  an  agency  to  carry  on  an  enter- 
prise to  some  extent  commercial  in  its  character,  for  the 
purpose  of  furnishing  conveniences  and  benefits  to  such  as 
choose  to  pay  for  them.  The  element  of  consideration  then 
comes  in,  and  in  such  cases  it  is  usually  held  that  a  liability 
exists  on  the  part  of  the  city  for  an  injury  to  an  individual 
through  negligence  in  building  or  maintaining  such  works: 
Child  V.  Boston,  4  Allen,  41;  81  Am.  Dec.  680;  Oliver  v.  Wor- 
cester, 102  Mass.  489;  3  Am.  Rep.  485;  Emery  v.  LoweUf  104 
Mass.  13;  MerrijUld  v.  Worcester,  110  Mass.  216;  14  Am.  Rep. 
692;  Murphy  v.  Lowell,  124  Mass.  564;  Tindley  v.  Salem,  137 
Mass.  171;  60  Am.  Rep.  289. 

The  action  of  the  city  in  establishing  the  workhouse  was 
purely  for  the  public  service,  and  for  the  general  good  in  pro- 
viding for  the  care  and  support  of  offenders  for  whose  main- 
tenance it  was  responsible.     While  in  some  cases  the  statute 
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enjoins  and  directs  action  similar  to  this,  and  in  others  per- 
mits it,  as  there  is  in  either  case  no  element  of  corporate  ad- 
vantage or  of  pecuniary  profit  to  the  city,  it  is  not  to  be  held 
responsible  because  it  exercised  the  option  which  was  given  to 
it  to  undertake  what  it  did:  Hafford  v.  New  Bedford,  16  Gray, 
297;  Fisher  v.  Boston,  104  Mass.  87;  6  Am.  Rep.  196.  In 
Tindley  v.  Salem,  137  Mass.  171,  50  Am.  Rep.  289,  the  cases 
in  regard  to  the  liability  of  towns  for  the  acts  of  servants  or 
agents  were  carefully  collected  and  considered  by  Mr.  Justice 
Charles  Allen.  Referring  to  the  distinction  attempted  to  be 
drawn  between  negligence  of  the  servants  of  a  town  or  city  in 
the  performance  of  a  duty  imperatively  required,  and  one 
voluntarily  assumed  by  authority  of  the  statute,  he  remarks: 
"  This  distinction  does  not  affect  the  resulting  liability.  There 
are  many  provisions  of  statute,  by  which  all  municipal  corpo- 
rations must  do  certain  things,  and  may  do  certain  other 
things,  in  each  instance  with  a  view  solely  to  the  general  good. 
In  looking  at  these  provisions  in  detail,  it  is  impossible  to 
suppose  that  the  legislature  have  intended  to  make  this  dis- 
tinction a  material  one  in  determining  the  question  of  corpo- 
rate liability  to  private  actions.  For  example,  towns  must 
maintain  pounds,  guide-posts,  and  burial-grounds;  and  may 
establish  and  maintain  hospitals,  workhouses,  or  almshouses. 
....  In  all  of  these  cases  the  duty  is  imposed  or  the  author- 
ity conferred  for  the  general  benefit.  The  motive  and  the  ob- 
ject are  the  same,  though  in  some  instances  the  legislature 
determines  finally  the  necessity  or  expediency,  and  in  others  it 
leaves  the  necessity  or  expediency  to  be  determined  by  the 
towns  themselves.  But  when  determined,  and  when  the  service 
has  been  entered  upon,  there  is  no  good  reason  why  a  liability 
to  a  private  action  should  be  imposed  when  a  town  voluntarily 
enters  upon  such  a  beneficial  work,  and  withheld  when  it  per- 
forms the  service  under  the  requirement  of  an  imperative  law.'^ 
We  are  of  opinion,  therefore,  that  the  city  cannot  be  held  lia- 
able  upon  the  ground  that  the  workhouse  was  established  by 
it  voluntarily. 

Upon  another  ground,  also,  the  city  cannot  be  held  liable 
for  the  alleged  negligence  of  the  officers  and  servants  engaged 
with  the  plaintiff  in  the  work  in  the  performance  of  which  he 
was  injured.  When  the  city  established  the  workhouse,. the 
inspection,  ordering,  and  government  thereof  were  placed  by 
law  in  the  hands  of  "the  board  of  directors  for  public  institu- 
tions "  for  the  county  of  Suffolk.     This  is  a  board  of  public 
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oflBcers  whom  the  city  council  of  Boston  are  required  to  elect 
by  concurrent  vote.  While  certain  powers  are  given  to  this 
board  by  statute,  and  certain  ordinances  may  be  passed  by 
the  city  council  not  inconsistent  with  the  statute,  as  to  the 
performance  of  its  duties,  it  is  an  independent  body,  in  whom 
is  vested  the  administration  of  the  public  institutions.  It  is 
not  an  agent  of  the  city,  nor  does  it  perform  any  duties  as 
euch:  Stats.  1857,  c.  35.  As  the  board  is  not  in  any  proper 
sense  the  agent  or  servant  of  the  city,  those  whom  it  employs 
cannot  be  so  considered. 

Nor  do  we  perceive  any  reason  why  the  city  should  be  held 
responsible  because  some  revenue  is  derived  from  the  labor  of 
the  inmates.  It  is  required  by  the  statute  that  these  inmates 
should  be  kept  at  work,  but  the  institution  is  not  conducted 
with  a  view  to  pecuniary  profit.  It  is  not  suggested  that  the 
expenses  of  maintaining  the  workhouse  are  met  by  what  is 
derived  from  the  labor  of  the  inmates,  or  that  any  profit  above 
them  is  made.  Even  if  the  entire  expense  is  not  met  by  taxa- 
tion by  reason  of  the  profit  thus  derived,  such  profit  is  purely 
incidental.  The  object  and  purpose  of  the  workhouse  and  the 
conduct  of  it  are  not  thus  shown  to  be  of  the  nature  of  a  busi- 
ness. It  only  appears  that  as  a  public  institution  it  is  man- 
aged in  a  judicious  and  economical  manner. 

It  was  therefore  correctly  ruled  that  the  plaintiff  could  not 
maintain  his  action  against  the  city,  and  that  his  remedy,  if 
any,  was  against  the  officers  and  servants  alleged  to  be  guilty 
of  the  negligence  by  which  he  claimed  to  have  been  injured. 

Exceptions  overruled.        

MuNioiPAii  Corporations — LiABiLrrY  for  Neglect  to  Perfokm  Dutt. 
—  Municipal  corporations  are  not  usually  liable  iu  damages  for  the  neglect  of 
their  officers,  servants,  or  agents,  unless  made  so  by  statute:  O'Leary  v. 
Board  of  etc  Commissioners,  79  Mich.  281;  19  Am.  St.  Rep.  169,  and  note. 
The  liability  of  a  city  or  town  for  negligence  of  its  officers  or  agents  depends 
upon  whether  it  is  exercising  governmental  duties,  or  powers  and  privileges 
conferred  for  its  own  benefit:  Moffitt  v.  City  of  Ashville,  103  N.  0.  237;  14  Am. 
St.  Rep.  810,  and  note;  Edgerly  v.  Concord,  62  N.  H.  8;  13  Am.  St.  Rep.  533, 
and  note.  The  statutory  liability  of  a  municipality  depends  upon  the  true  in- 
terpretation of  the  statute  creating  it:  Dundaa  v.  City  of  Lansing,  73  Mich. 
499;  13  Am.  St.  Rep.  457,  and  note. 
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Barnes  v.  Lynch. 

[161  Massachusetts,  610.] 

CO-TKNANCY.  —  CONVETANCE    OV    A     PORTION    Of    THE    COMMOW    LaNDS    by 

metes  and  bounds,  even  when  they  are  composed  of  separate  parcels, 
may  be  treated  as  void  by  the  other  co-tenants. 

Pabtition  ov  a  Part  of  the  Comnon  Lands,  All  of  Which  are  Situ- 
ate IN  the  Same  County,  cannot  be  enforced  except  by  the  consent  of 
all  the  co-tenants;  and  though  one  parcel  of  such  land  may  have  been  con- 
veyed by  one  of  the  co-tenants  purporting  to  convey  it  in  severalty,  his 
grantee  is  entitled  to  insist  that  no  partition  be  made  except  of  all  the 
lands  of  the  co-teuaacy.  Such  partition  is  of  advantage  to  him,  because 
it  may  result  in  the  setting  ofif  to  his  grantor  of  the  part  so  conveyed  in 
severalty,  and  the  operation  of  the  conveyance,  by  way  of  estoppel,  so 
as  to  give  a  perfect  title  to  the  grantee. 

Fastitiok  may  be  Made  So  as  to  Protect  those  who  may  be  benefited 
incidentally,  as,  for  instance,  grantees  in  severalty  of  some  of  the  co- 
tenants,  where  they  can  be  protected  without  prejudicing  the  rights  of 
other  tenants  in  common. 

Bbpakate  Suits  op  Partition  of  Four  Separate  Parcels  of  Land  Situatk 
IN  the  Same  County  will  not  be  allowed,  though  one  of  the  co-tenants, 
claiming  to  own  the  land  in  severalty,  has  conveyed  three  different  par- 
cels of  it  to  as  many  different  persona. 

B.  B.  Jones,  for  the  petitioners. 

C  U.  Bell  and  J.  R.  Poor,  for  the  respondent  Lynch. 

Devens,  J.  Benjamin  G.  Boardman,  Sen.,  died  seised  of 
four  distinct  parcels  of  land  in  Lawrence,  which  descended  to 
his  four  children.  Soon  after  his  death,  Benjamin  G.  Board- 
man,  Jr.,  one  of  his  sons,  erroneously  claiming  title  in  sever- 
alty to  all  these  parcels,  conveyed  three  of  them  to  different 
persons.  The  title  thus  claimed  by  Benjamin  G.  Boardman, 
Jr.,  was  founded  upon  a  purchase  of  thdse  four  parcels  at  a 
tax  sale,  which  sale  has  been  declared  void  by  a  recent  decis- 
ion of  this  court:  Barnes  v.  Boardman,  149  Mass.  106.  The 
grantee  of  one  of  the  parcels  thus  conveyed  by  Benjamin  G. 
Boaraman,  Jr.,  one  Harrigan,  conveyed  the  same  to  the  re- 
spondent Lynch,  who  purchased  it  in  good  faith.  The  peti- 
tioners, in  their  petition  for  partition  in  the  case  at  bar,  are 
the  children  and  heirs  of  Charles  W.,  one  of  the  sons  of  Ben- 
jamin G.  Boardman,  Sen.,  who  have  brought  separate  peti- 
tions for  the  partition  of  these  four  separate  parcels.  The 
respondents  in  this  petition  are  Lynch,  who  claims  under  one 
of  the  deeds  from  Benjamin  G.  Boardman,  Jr.,  and  the  heirs 
or  devisees  of  the  two  other  children  of  Benjamin  G.  Board- 
man,  Sen.  None  of  the  respondents  object  to  the  partition  of 
the  parcel  in  question  except  Lynch,  and  the  questions  pre- 
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eented  are,  whether  he  can  object  that  partition  of  all  the  four 
parcels  of  the  land  which  descended  to  the  children  of  Benja- 
min G.  Boardman,  Sen.,  as  tenants  in  common,  is  not  sought 
in  this  proceeding,  and  whether  this  petition  can  be  main- 
tained against  him  for  partition  of  this  single  parcel.  The 
deed  from  Benjamin  G.  Boardman,  Jr.,  under  which  Lynch 
claims,  purported  to  convey  the  whole  of  the  parcel  described 
therein,  and  the  contention  of  the  petitioners  is,  in  substance, 
that  they  may,  without  recognizing  its  full  validity  as  an 
operative  conveyance,  recognize  it  to  the  limited  extent  of 
conveying  the  interest  of  Benjamin  G.  Boardman,  Jr.,  in  the 
parcel  therein  described,  and  that  Lynch  may  thus  be  treated 
as  their  co-tenant  in  this  parcel  only. 

That  a  deed  of  a  portion  of  the  common  land  by  metes  and 
bounds,  even  where  it  is  composed  of  separate  parcels,  may  be 
treated  as  void  by  the  other  co-tenants,  is  well  settled.  Nor 
can  a  tenant  in  common  enforce  partition  of  a  part  of  the 
common  land  situate  in  the  same  county,  except  by  consent 
of  all  the  co-tenants:  Bartlet  v.  Harlow,  12  Mass.  348;  7  Am. 
Dec.  76;  Varnum  v.  Abbot,  12  Mass.  474;  7  Am.  Dec.  87;  Mil- 
ler v.  Miller,  13  Pick.  237;  Blossom  v.  Brightmnn,  21  Pick.  283, 
284;  Marks  v.  Sewall,  120  Mass.  174,  177.  The  co-tenants 
must  either  treat  the  deed  of  the  separate  parcel  to  Lynch  as 
good,  or  must  avoid  it.  If  it  is  treated  by  them  as  good,  then 
Lynch  is  entitled  to  the  parcel  it  undertakes  to  convey.  If 
they  avoid  it,  they  have  no  further  concern  with  Lynch,  but 
must  proceed  against  Benjamin  G.  Boardman,  Jr.,  for  a  divis- 
ion of  the  whole  common  land.  They  cannot  treat  the  deed 
as  good  to  the  extent  of  conveying  the  interest  of  Benjamin  G. 
Boardman,  Jr.,  in  the  specified  parcel,  and  thus  make  Lynch 
their  co-tenant  in  the  distinct  portion  of  the  common  land. 
Benjamin  G.  Boardman,  Jr.,  had  no  more  right  to  convey  his 
interest  in  such  a  parcel  than  the  parcel  itself,  nor  did  he 
undertake  to  do  so. 

If,  as  the  result  of  a  partition  between  the  other  co-tenants 
and  Benjamin  G.  Boardman,  Jr.,  the  lot  of  land  conveyed  to 
Lynch  shall  be  assigned  to  Benjamin  G.  Boardman,  Jr.,  then 
the  conveyance  made  by  him  might  operate  by  way  of  estop- 
pel against  him:  Varnum  v.  Abbot,  12  Mass.  474;  7  Am.  Dec. 
87.  Whether  such  a  partition  will  be  made  is  indeed  uncer- 
tain, but  Lynch  is  entitled  to  the  chance  that  it  may  be  made, 
and  that  thus  he  may  be  invested  with  a  title. 

The  petitioners  have  brought  a  separate  petition  for  parti- 
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tion  of  the  lot  unconveyed  by  Benjamin  G.  Boardman,  Jr., 
and  separate  petitions  for  partition  of  each  of  three  several 
lots  conveyed  by  him.  It  may  be  that  the  four  lots  are  of 
equal  value;  if  so,  it  is  not  just  that  the  other  co-tenants 
should  be  allowed  to  prevent  Lynch  or  the  other  individual 
grantees  from  having  the  interest  of  Benjamin  G.  Boardman, 
Jr.,  in  the  unconveyed  parcel  considered  in  the  division;  nor 
should  it  in  this  way  be  ret;  ined  for  him.  Yet  such  would  be 
the  probable  effect  of  the  course  proposed.  It  may  be  that  the 
lots  are  of  very  unequal  value,  and  that  the  unconveyed  par- 
cel is  worth  much  more  than  the  parcels  conveyed,  perhaps 
three  or  four  times  as  much.  If  so,  a  partition  might  be  made 
which  would  assign  to  Benjamin  G.  Boardman,  Jr.,  the  three 
parcels  which  he  has  conveyed  separately.  It  is  not  an  an- 
swer to  say  that  in  a  petition  for  partition  of  the  whole  estate 
held  by  the  tenants  in  common  the  respondent  Lynch  could 
not  be  heard.  The  conveyances  made  by  Benjamin  G.  Board- 
man,  Jr.,  were  made  erroneously,  by  reason  of  a  supposed  title 
distinct  from  that  of  the  tenants  in  common.  It  is  to  be  pre- 
sumed that  he  will  desire  to  see  justice  done  his  grantees  as 
far  as  possible  in  the  division,  and  certainly  that  he  will  not 
seek  to  hold  on  to  the  share  of  the  fourth  parcel  which  his  co- 
tenants  would  leave  him,  as  against  the  conveyances  made  by 
him.  While  partition  is  to  be  made  with  reference  to  the 
rights  of  co-tenants,  there  is  no  reason  why,  these  being  fully 
regarded,  it  should  not  be  made  so  as  to  protect  those  who 
may  be  protected  and  benefited  incidentally:  Freeman  on  Co- 
tenancy and  Partition,  sec.  205.  When  an  estate  in  common 
consists  of  several  parcels,  it  is  not  necessjiry  that  there  should 
be  assigned  to  each  co-tenant  a  share  in  each  parcel:  Hagery. 
Wiswall,  10  Pick.  152.  It  is  possible,  certainly,  that  in  the 
partition  so  made  Lynch  will  not  receive  as  much  as  the  peti- 
tioners propose  to  allot  to  him,  or  that  if  a  separate  parcel  is 
assigned  to  Benjamin  G.  Boardman,  Jr.,  in  the  partition,  it 
will  be  one  other  than  that  in  which  Lynch  is  interested.  This 
is  a  matter  which  he  must  consider.  He  has  a  legal  right 
that  the  tenants  in  common  shall  recognize  the  deed  as  valid 
which  purported  to  convey  to  him  by  metes  and  bounds  a 
parcel  of  the  common  estate,  or  that  they  should  treat  it  as 
invalid,  and  deal  only  with  his  grantor,  leaving  to  Lynch  such 
remedies  as  he  may  have. 

In  Bigelow  v.  Littlefield,  52  Me.  24,  83  Am.  Dec.  484,  the 
precise  question  here  discussed  was  passed  upon,  and  it  was 
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there  held  that  where  partition  of  real  estate  is  to  be  enforced 
by  legal  process  the  partition  of  the  whole  tract  held  in  com- 
mon must  be  petitioned  for  at  the  same  time;  that  one  tenant 
in  common  could  not  enforce  partition  of  a  part  only  of  the 
common  estate;  and  that  a  conveyance  by  a  tenant  in  common 
of  a  part  only  of  the  land  thus  held  would  not  authorize  a  co- 
tenant  to  enforce  partition  of  such  part  against  the  grantee, 
leaving  the  rest  of  the  estate  unpartitioned.  In  that  case  a 
husband  and  wife  were  co-tenants;  the  husband  conveyed  to 
one  Hilton  (who  afterwards  conveyed  a  portion  thereof  to  one 
Littlefield)  a  certain  tract  of  the  common  estate  by  metes  and 
bounds,  for  a  full  consideration,  and  the  wife  then  petitioned 
for  a  partition  of  the  tract  thus  conveyed.  It  is  there  said 
that  if  the  petitioner  had  asked  to  have  the  whole  estate  par- 
titioned, the  title  of  the  respondents  could  have  been  protected 
by  setting  off  to  the  husband  the  part  of  the  land  held  by 
them,  leaving  to  the  wife  the  remainder;  or  if  the  land  con- 
veyed to  the  respondents  was  more  than  the  husband's  por- 
tion, the  title  of  the  respondents  could  be  protected  to  the 
extent  of  the  husband's  interest  in  the  whole  tract.  This  case 
does  not  differ  in  principle  from  that  at  bar;  indeed,  if  Lynch 
were  the  only  grantee,  it  would  be  precisely  parallel.  While 
in  the  case  at  bar,  taken  in  connection  with  the  other  cases, 
there  is  more  than  one  grantee  and  one  tract  of  land,  and 
while  there  may  be  less  chance  that  all  will  be  protected,  and 
some  may  and  some  may  not  be,  the  grantees  have  the  right 
that  the  whole  share  of  Benjamin  G.  Boardman,  Jr.,  in  the 
common  estate,  be  considered  in  any  partition,  and  that  they 
should  not  be  required  to  limit  themselves  to  his  proportion  of 
the  three  tracts  which  he  assumed  to  convey  in  severalty. 
The  co-tenants  should  not  be  permitted  to  divide  the  common 
estate  into  parcels,  and  then  seek  partition  of  some  of  these 
parcels  only. 

It  is  a  minor  matter,  but  not  unworthy  of  notice,  that  the 
proceedings  initiated  by  the  co-tenants  require  four  distinct 
suits,  with  their  attendant  costs  and  expenses,  whereas  if  one 
had  been  brought  without  reference  to  the  deeds  to  Lynch 
and  others,  the  whole  matter  would  have  been  settled  by  a 
single  petition.  For  the  reasons  stated,  a  majority  of  the  court 
are  of  opinion  that  the  entry  should  be,  petition  dismissed. 

Oo-TBNANCT  —  CoNVKTANCEa  BY  OxK  Tbnant  IN  CoMMON.  —  A  tenant 
in  common  may  convey  hia  own  interest  in  one  of  several  tracts  or  parcels  ot 
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land  held  In  common  by  several  persons;  Shepherd  y.  Jemigan,  51  Ark.  275; 
14  Am.  St  Bep.  60,  and  note;  Peterson  v.  Fowler,  73  Tex.  524.  But  one 
tenant  in  common  cannot,  as  against  his  co-tenants,  convey  part  of  the  com- 
mon property  in  severalty  by  metes  and  bounds,  or  even  an  undivided  share 
of  snob  part:  WhiUon  v.  WhUton,  38  N.  H.  127;  76  Am.  Deo.  163,  and  note 
171,  172;  BaOou  v.  Haie,  47  N.  H.  347;  93  Am.  Dec.  43a  Such  a  convey- 
ance is  absolutely  void:  Duncan  v.  Sylvester,  24  Me.  482;  41  Am.  Deo.  400. 
PARTinoir  —  What  Pbihises  mat  be  Partitionbd.  —  A  tenant  in  com- 
mon cannot  enforce  partition  of  a  part  only  of  the  common  estate:  Bigelow  v. 
LiUkfield,  52  Me.  24;  83  Am.  Deo.  484,  and  note  485,  486}  Freeman  oa 
Cotenancy  and  Partition,  seo.  608b 
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Slandsb— Plbadino. — The  Names  of  Persons  Who  havb  Csaskd  to  Em- 
plot  Plaintiff  need  not,  it  has  beea  held,  be  stated  in  a  complaint  in 
an  action  to  recover  special  damages  for  slander,  whereby  plaintiff  was 
injured  in  his  trade  or  profession.  The  rule  upon  this  subject  in  Massa- 
chusetts discussed,  but  not  decided. 

Slander.  —  Words  not  Defamatory  will  Support  an  Action  for  Slan- 
der, if  they  are  falsely  and  deliberately  uttered  to  work  injury,  and  ac- 
complish their  intended  purpose. 

Slander. — Words  are  Actionable  per  Sb  which  convey  an  imputation 
upon  one  in  the  way  of  his  profession  or  occupation,  and  in  such  case 
there  need  be  no  averment  of  special  damages. 

Slander.  —  A  Priest  is  Liable  to  an  Action  for  Slander,  if,  referring 
to  a  physician  who  has  contracted  a  second  marriage  before  the  death  of 
his  divorced  wife,  he  informs  his  congregation,  in  effect,  that  the  fact  of 
such  marriage  is  to  excommunicate  the  person  referred  to,  and  that  if 
any  of  them  should  be  sick,  and  in  want  of  the  priest's  assistance,  they 
need  not  send  for  him  if  such  physician  was  there,  because  he,  the  priest, 
would  not  be  in  the  same  room  with  him.  These  words  were  a  virtual 
instruction  that  the  person  referred  to  was  an  unsuitable  and  improper 
person  to  be  employed  as  a  physician,  and  a  direction  not  to  employ  him, 
on  pain  of  losing  caste  in  the  church  and  the  ministrations  of  its  priest. 

Slander  —  Evidence  in  Aggravation  of  Damages. — Where  a  physician 
has  sued  a  priest  for  slander,  it  is  proper  to  prove,  in  aggravation  of 
damages,  that  after  the  action  was  brought  the  defendant  referred  to 
it  in  the  presence  of  his  congregation,  and  said,  "We  shall  see  if  the 
church  shall  destroy  the  vermin  or  the  vermin  the  church." 

J.  Hopkins,  for  the  defendant. 

W.  S.  B.  Hopkins  and  A.  J.  Bartholomew,  for  the  plaintiflf. 

C.  Allen,  J.  1.  The  defendant  contends  that  there  is  ho 
Buffieieut  averment  of  special  damages.  The  averment  in 
respect  to  the  plaintiff's  loss  of  practice  as  a  physician  is. 
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that  members  of  the  church,  and  other  persons,  have  refused 
to  have  transactions  with  him,  or  to  employ  him  in  his  pro- 
fession, whereby  he  has  been  deprived  of  the  profits,  income, 
and  emoluments  thereof.  The  only  omission  of  any  needful 
averment  which  is  suggested  is,  that  the  names  of  the  persona 
who  have  ceased  or  refused  to  employ  the  plaintifif  should 
have  been  set  out. 

Where  there  is  merely  an  accusation  of  immorality,  in 
words  which  might  be  spoken  of  any  one,  whether  having  any 
particular  occupation  or  not,  it  has  often  been  held  that  a 
charge  of  special  damages,  from  loss  of  custom  or  society 
must  include  the  names  of  those  who  have  cut  off  from  the 
plaintiff  in  consequence  of  the  imputation.  This  rule  has  not 
been  so  strictly  held  in  cases  where  the  accusation  has  been 
made  for  the  express  purpose  of  injuring  the  plaintiff  in  his 
trade  or  profession,  and  has  had  that  effect;  and  in  various 
cases,  and  for  differing  reasons,  the  rule  in  such  cases  has 
been  relaxed,  and  a  general  averment  of  loss  of  customers  has 
been  held  sufiicient:  Evans  v.  Harries,  1  Hurl.  &  N.  251; 
Riding  v.  Smithy  1  Ex.  D.  91;  Clarke  v.  Morgan,  88  L.  T., 
N.  S.,  354;  Hopwood  v.  Thorn,  8  Com.  B.  293,  308,  309,  per  V. 
Williams,  J.,  in terloc;  Weiss  v.  Whittemore,  28 'Mich.  3i^6;  Trenr 
ton  Ins.  Co.  v.  Perrine,  23  N.  J.  L.  402,  415;  67  Am.  Dec.  400. 
See  also  Hargrave  v.  Le  Breton,  4  Burr.  2422;  Hartley  v.  Her' 
ring,  8  Term  Rep.  130. 

In  this  commonwealth  this  question  has  not  been  decided. 
In  Cook  V.  Cook,  100  Mass,  194,  the  charge  was  general,  and 
had  no  relation  to  any  particular  occupation  of  the  plaintiff, 
and  there  was  no  question  of  loss  of  custom  or  of  society.  In 
Fitzgerald  v.  Rohiuson,  112  Mass.  371,  the  averments  were  full, 
and  no  question  arose. 

In  the  present  case  there  was  a  demurrer  to  the  declaration. 
The  practice  act  requires  that  in  case  of  a  demurrer  the  par- 
ticulars in  which  the  alleged  defect  consists  shall  be  specially 
pointed  out:  Pub.  Stats.,  c.  167,  sec.  12.  In  view  of  this  re- 
quirement, the  defendant  specially,  and  at  length,  assigned 
five  different  grounds  of  demurrer,  but  there  was  no  intima- 
tion of  an  objection  on  the  ground  that  the  names  of  the 
persons  who  would  not  employ  the  plaintiff  were  omitted.  If 
the  demurrer  had  contained  this  ground  of  objection,  the 
plaintiff  might  have  applied  for  leave  to  amend.  Moreover, 
the  practice  act  provides  that  no  averment  need  be  made 
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which  the  law  does  not  require  to  be  proved,  and  that  the 
substantial  facts  may  be  stated  without  unnecessary  verbiage: 
Pub.  Stats.,  c.  167,  sec.  2;  and  the  court  may  in  all  cases  order 
either  party  to  file  a  statement  of  such  particulars  as  may  be 
necessary  to  give  the  other  party  and  the  court  reasonable 
knowledge  of  the  nature  and  grounds  of  the  action  or  defense: 
Pub.  Stats.,  c.  167,  sec.  61.  The  demurrer  having  been  over- 
ruled, no  motion  was  made  by  the  defendant  for  an  order  that 
the  plaintiflF  be  required  to  specify  the  names  of  persons  re- 
ferred to  in  the  declaration.  So  far  as  the  matter  of  pleading, 
therefore,  is  concerned,  it  must  be  considered  that  the  defend* 
ant  was  content  to  go  to  trial  without  an  averment  of  the 
names  of  these  persons;  and  his  request,  at  the  close  of  the 
evidence,  for  an  instruction  to  the  jury  that  there  was  no 
BuflEicient  allegation  of  special  damage  to  make  the  words  ac- 
tionable, came  too  late,  even  if  otherwise  it  could  be  consid- 
ered as  the  proper  way  to  raise  the  objection. 

It  must  now  be  taken,  therefore,  that  there  was  a  sufficient 
averment  of  special  damages. 

2.  If  there  was  a  sufficient  averment  of  special  damages, 
then  the  question  is,  whether  an  imputation  of  the  kind  made 
by  the  defendant  upon  the  plaintiff,  when  false,  and  when 
made  for  the  express  purpose  of  injuring  the  plaintiff  in  his 
profession,  and  when  such  injury  is  the  probable  and  natural 
result  of  the  speaking  of  the  words,  and  when  such  injury 
actually  follows,  just  as  was  intended  by  the  defendant,  will 
support  an  action  by  the  plaintiff  against  the  defendant. 

It  is  sometimes  said  that  it  will  not,  unless  the  words  are 
defamatory.  But  the  better  rule  is,  that  such  an  imputation, 
whether  defamatory  of  the  plaintiff  or  not,  will  support  an 
action  under  the  circumstances  above  mentioned.  Tliere  are 
all  the  elements  of  a  wrongful  act  deliberately  done  for  the 
purpose  of  working  an  injury,  and  actually  working  one,  even 
though  the  words  have  no  meaning  which,  strictly  speaking, 
could  be  called  defamatory:  Riding  v.  Smith,  1  Ex.  D.  91; 
Lynch  V.  Knight,  9  H.  L.  Cas.  577,  600,  per  Lord  Wensleydale; 
Barley  V.  Walford,  9  Q.  B.  197;  Green  v.  Button,  2  Cromp.  M.  & 
R.  707;  Trenton  Ins.  Co.  v.  Perrine,  23  N.  J.  L.  402;  57  Am.  Dec. 
400.  See  also  Odgers  on  Libel  and  Slander,  89,  and  at  bot- 
tom of  page  91,  where  the  question  is  fully  discussed.  It  may 
not  be  technically  an  action  for  slander,  if  the  words  are  not 
defamatory;  but  the  name  of  the  action  is  of  no  consequence. 
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In  Kelly  v.  Partington^  5  Barn.  &  Ad.  645,  648,  Littledale,  J., 
suggested  the  following  illustration:  "Suppose  a  man  had  a 
relation  of  a  penurious  disposition,  and  a  third  person,  know- 
ing that  it  would  injure  him  in  the  opinion  of  that  relation, 
tells  the  latter  a  generous  act  which  the  first  has  done,  by 
which  he  induces  the  relation  not  to  leave  him  money.  Would 
that  be  actionable?"  And  Sir  John  Campbell  answers:  "If 
the  words  were  spoken  falsely,  with  intent  to  injure,  they 
would  be  actionable."  In  Odgers  on  Libel  and  Slander,  90, 
the  following  illustration  is  given:  "If  in  a  small  country 
town,  where  political  or  religious  feeling  runs  very  high,  I 
maliciously  disseminate  a  report,  false  to  my  knowledge,  that 
a  certain  tradesman  is  a  radical  or  a  dissenter,  knowing  that 
the  result  will  be  to  drive  away  his  customers,  and  intending 
and  desiring  that  result;  then,  if  such  result  follows,  surely  I 
am  liable  for  damages  in  an  action  on  the  case,  if  not  in  an 
action  of  slander."  In  such  a  case  there  is  an  intentional 
causing  of  temporal  loss  or  damage  to  another,  without  justi- 
fiable cause,  and  with  the  malicious  purpose  to  inflict  it, 
which  will  sustain  an  action  of  tort:  Walker  v.  Cronin,  107 
Mass.  555.  And  under  this  doctrine,  in  the  opinion  of  a  ma- 
jority of  the  court,  the  present  action  may  well  stand. 

3.  But  even  if  the  averment  of  special  damages  is  to  be  re- 
garded as  insufficient  for  want  of  naming  the  persons  who 
would  not  employ  the  plaintiff  as  a  physician,  the  question  re- 
mains, whether  the  words  are  actionable  jser  se,  as  containing 
a  defamatory  imputation  upon  the  plaintiff;  or,  rather,  whether 
there  was  enough  in  them  to  warrant  the  judge  in  submitting 
them  to  the  jury. 

Words  are  held  to  be  actionable  per  se  which  convey  an 
imputation  upon  one  in  the  way  of  his  profession  or  occupa- 
tion, and  in  such  case  there  need  be  no  averment  of  special 
damages.  The  old  phraseology  of  Comyn's  Digest,  which  has 
often  been  followed  or  repeated,  is,  that  "  words  not  actionable 
in  themselves  are  not  actionable  when  spoken  of  one  in  an 
office,  profession,  or  trade,  unless  they  touch  him  in  his  office  ": 
Com.  Dig.,  Action  on  the  Case  for  Defamation,  D,  27;  and 
many  cases  turn  upon  the  question  whether  words  spoken  of 
one  who  has  a  particular  profession  or  trade  touch  him  in  it; 
that  is,  whether  they  have  such  a  close  reference  to  such  pro- 
fession or  trade  that  it  can  be  said  that  they  are  defamatory 
by  means  of  an  imputation  upon  him  in  that  character,  as. 
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e.  g.,  an  imputation  upon  him  as  a  clergyman,  a  physician,  or 
a  tradesman,  distinctly  from  and  independently  of  being  an 
imputation  upon  him  as  an  individual.  Some  of  the  cases 
have  gone  very  far  to  negative  such  a  construction.  Thus,  for 
example,  it  was  said  by  Bayley,  B.,  in  Lumby  v.  Allday,  1 
Cromp.  &  J.  301,  that  it  was  his  opinion  (for  the  time  being) 
that  the  words  must  go  to  the  length  "  of  showing  the  want  of 
some  necessary  qualification,  or  some  misconduct  in  the  office." 
And  in  Ayre  v.  Craven,  2  Ad.  &  E.  2,  words  imputing  adultery 
to  a  physician  were  held  not  actionable  per  se,  and  without 
special  damage,  there  being  nothing  to  show  that  the  adultery 
was  committed  by  him  while  acting  as  a  physician,  or  in  con- 
nection with  his  medical  practice.  These  two  cases  are  per- 
haps the  most  striking  of  any  in  that  direction.  But  see  also 
Pemberton  v.  Collsy  10  Q.  B.  461,  and  Gallwey  v.  Marshall,  9 
Ex.  294,  for  instances  where  imputations  upon  clergymen  were 
held  not  to  reflect  upon  them  in  their  profession.  The  case  of 
Ayre  v.  Craven,  has  not  escaped  criticism  and  comment,  both 
from  the  bar  and  the  bench,  though  perhaps  it  has  never  been 
overruled.  In  Hopwood  v.  Thorn,  8  Com.  B.  293,  Cockburn 
and  E.  James  said  in  argument:  "  Ayre  v.  Craven  has  con- 
fessedly gone  to  the  very  verge  of  absurdity."  In  Gallwey  v. 
Marshall,  9  Ex.  294,  Willes  said,  in  argument,  "  The  case  of 
Ayre  v.  Craven  is  an  extreme  case  ";  to  which  Alderson,  B., 
replied  from  the  bench:  "There  are  certain  professions  the 
proper  exercise  of  which  depends  on  morality;  and  except  for 
the  case  of  Ayre  v.  Craven,  1  should  have  thought  that  that  of  a 
physician  was  one  of  them  ":  Page  297.  It  may  well  be  suggested 
that  the  doctrine  of  that  and  kindred  cases  has  a  distinct  ten- 
dency to  lower  the  estimation  in  which  clergymen  and  physi- 
cians are  naturally  and  properly  held.  At  any  rate,  they  do 
not  correctly  represent  the  law  of  Massachusetts.  In  Chad' 
dock  V.  Briggs,  13  Mass.  248,  7  Am.  Dec.  137,  which  was  de- 
cided when  drunkenness  was  not  a  crime  in  Massachusetts, 
and  when  the  habits  in  respect  to  drinking  intoxicating 
liquors  were  freer  than  at  present,  it  was  held  that  to  charge 
a  clergyman  with  a  single  act  of  drunkenness  was  actionable 
per  se.  The  decision  of  course  rested  on  the  ground  that  it  in- 
jured hira  in  his  profession;  the  court  saying,  "  A  pure  and 
even  unsuspected  moral  character  being  necessary  to  their  use- 
fulness in  the  community."  That  case  has  never  since  been 
questioned  in  this  state,  and  it  is  inconsistent  with  the  general 
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doctrine  that  the  words  must  impute  either  ignorance  or  want 
of  skill,  or  some  misconduct  while  actually  performing  the  du- 
ties or  functions  of  the  profession  or  office. 

In  the  present  case,  it  must  now  be  assumed  that  the  jury 
found,  under  the  instructions  which  were  given  to  them,  that 
the  defendant  falsely,  and  with  a  deliberate  purpose  and  intent 
of  injuring  the  plaintiff  in  his  profession,  and  for  the  purpose 
of  gratifying  his  ill-will  towards  the  plaintiff,  spoke  the  words 
in  question.  These  words  did  not  merely  instruct  the  congre- 
gation that  the  effect  of  a  second  marriage,  under  the  circum- 
stances which  existed,  was  to  excommunicate  the  plaintiff  from 
the  Catholic  Church;  but  they  proceeded  to  impute  against 
the  plaintiff  that  such  marriage  or  such  excommunication 
should  debar  him  from  being  employed  as  a  physician  in  the 
parish,  and  that  patients  who  employed  the  plaintiff  as  a  physi- 
cian could  not  in  their  sickness  have  the  ministrations  of  the 
defendant  as  their  priest.  The  question  is.  Does  this  imputa- 
tion affect  him,  or,  in  the  words  of  Comyn,  touch  him  in  his 
capacity  as  a  physician?  It  seems  to  be  a  palpable  straining 
of  language  to  say  that  it  does  not.  It  imports  not  only  that 
the  plaintiff  was  not  in  himself  a  suitable  person  for  a  Catholic 
community  to  employ  as  a  physician,  but  that  if  employed 
the  patients  must  lose  the  attendance  of  the  priest.  But  the 
jury  might  well  find  that  the  plaintiff  was  a  suitable  person 
to  be  employed  there  as  a  physician,  notwithstanding  his  mar- 
riage and  its  ecclesiastical  consequences. 

The  defendant  assumed  to  stand  in  a  position  of  authority; 
by  virtue  of  this  position  he  was  able  to  exert  a  special  influ- 
ence upon  his  people;  he  assumed  to  assert  and  to  exercise  this 
influence;  and  his  words  amounted,  in  the  opinion  of  the  jury, 
to  a  plain  departure  from  the  proper  exercise  of  such  influence, 
and  virtually  to  an  instruction  that  the  plaintiff  was  an  unsuit- 
able and  improper  person  to  be  employed  as  a  physician,  and  a 
direction  not  to  employ  him,  on  pain  of  losing  caste  in  the 
church,  and  of  losing  the  benefit  of  the  defendant's  ministra- 
tions as  priest  if  they  should  be  sick.  The  words  were  also 
susceptible  of  the  meaning  that  the  plaintiff  was  an  unfit  man 
even  to  be  met  socially;  and  that  the  defendant  would  not  sit 
at  the  same  table  with  him.  Under  these  circumstances,  the 
court  cannot  lay  down  a  rule  that  the  words  did  not  touch 
the  plaintiff  in  his  profession.  According  to  the  verdict  of  the 
jury,  they  were  designed  to  touch  him,  and  did  touch  him 
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effectually,  in  his  profession.  The  language  of  Parke,  B.,  in 
Southee  V.  Denny,  1  Ex.  196,  202,  203,  supports  this  view. 

In  the  opinion  of  a  majority  of  the  court,  the  words  might 
therefore  properly  be  found  by  the  jury  to  have  been  spoken 
of  the  plaintiff  in  respect  to  his  profession  as  a  physician,  and 
they  might  properly  be  found  to  be  defamatory  and  actionable 
without  an  averment  of  special  damages.  See,  as  supporting 
this  result,  Sanderson  v.  Caldwell,  45  N.  Y.  398,  405,  6  Am. 
Rep.  105,  where  the  court  formulates  a  rule  which  would  in- 
clude this  case. 

The  minor  questions  in  the  case  may  be  briefly  disposed  of. 

If  an  averment  of  special  damages  was  necessary,  or  if  the 
words  set  forth  were  actionable  per  se,  in  either  case  the  evi- 
dence of  special  damage  was  properly  received. 

The  evidence  of  what  the  defendant  said  after  the  commence- 
ment of  the  action  was  competent  upon  the  question  of  malice: 
Beals  V.  Thompson,  149  Mass.  405. 

The  judge  properly  refused  to  instruct  the  jury  that  the 
plaintiff  could  not  recover  by  reason  of  a  variance.  Taking 
the  testimony  of  the  various  witnesses,  there  was,  from  some 
one  or  other  of  them,  evidence  substantially  in  support  of  all 
the  words  set  forth  in  the  declaration. 

It  was  competent  for  the  jury  to  find  that  the  defendant 
spoke  the  words  maliciously  for  the  purpose  of  injuring  the 
plaintiff  as  a  physician. 

Exceptions  overruled. 

Slakbsr  —  W0RD8  Slanderous  per  Sk.  — As  to  what  words  are  slander- 
ous per  se,  see  Hess  v.  Sparks,  44  Kan.  465,  ante,  page  300,  and  note. 

Slander  —  Damages.  —  In  actions  of  slander,  where  the  words  are  not 
actionable  per  se,  the  plaintiff  mast  allege  and  prove  special  damages:  JVew> 
man  r.  Stein,  75  Mich.  402;  13  Am.  St  Rep.  447,  and  nota. 
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[161  Massachcsetts,  685.] 

Easxwents.  —  Right  to  havk  La^d  Built  upon  roa  thb  BuruTT  ov 
Light  and  Air  to  neighboring  Ijind  may  bj  deed  be  made  an  easement^ 
and  may  be  created  by  words  of  covenaut  as  well  as  by  words  of  grant. 

Kaskmbnts.  —  In  Order  to  Attach  an  Easement  to  a  Dominant 
EsTATS,  it  is  not  necessary  that  it  shall  be  created  at  the  monient  when 
either  the  dominant  or  the  servient  estate  is  created,  if  the  purport  of 
the  deed  is  to  create  an  easement  for  the  benefit  of  the  dominant  estate. 

Eassments  Restricting  the  Use  or  Lands.  —  If  the  owners  of  lots  front- 
ing upon  a  square  of  laud  in  a  city  mutually  agree  that  certain  places, 
avenues,  and  passage-ways,  as  laid  out  upon  a  plat,  shall  remain  open  aa 
an  appurtenant  to  several  lots,  and  that  no  building  shall  be  erected  apoa 
certain  lots  within  ten  feet  of  the  front  line  thereof,  unless  a  majority 
of  the  owners  shall  so  elect,  nor  shall  any  building  extend  above  a  speci- 
fied height,  such  agreement  entitles  each  of  the  owners  to  an  easement, 
and  if  a  city,  in  the  exercise  of  the  right  of  eminent  domain,  takes  a  lot 
which  ia  subject  to  such  easement  in  favor  of  an  owner  of  another  lot,  it 
most  compensate  him  for  the  loss  of  bis  easement. 

Petition  to  superior  court,  claiming  that  petitioner,  on  April 
20,  1886,  was  the  owner  of  land  known  as  lot  51,  together  with 
a  dwelling  thereon,  which  lot  formerly  belonged  to  J.  P. 
Thorndyke,  and  was  shown  on  a  plan  of  lots,  dated  October 
6,  1835,  situate  on  Pemberton  Square,  formerly  known  aa 
Phillips  Place,  in  Boston,  and  that  petitioner  was  also,  as  the 
owner  of  such  lot,  entitled  to  rights  and  easements  in  lots  39, 
40,  and  41  of  division  4,  and  lots  56,  57,  58,  and  59  of  divisioa 
6,  and  a  six-foot  passage-way  shown  on  the  same  plaa; 
that  by  an  indenture  of  the  same  date  of  the  said  plan,  duly 
recorded,  and  by  another  indenture,  dated  November  7,  1837, 
also  recorded,  an  agreement  was  made  "  between  Patrick  T. 
Jackson,  his  heirs  and  assigns,  and  the  owners  of  the  balance 
of  said  sixty-four  lots,  their  heirs  and  assigns,  by  which  it 
was  mutually  agreed,  in  the  strongest  and  most  unmistakable 
terms,  that  the  place,  avenues,  and  passage-ways  as  laid  out 
on  said  plan  shall  forever  remain  open  and  unencumbered  as 
appurtenant  to  the  several  lots,  to  be  used  for  all  purposes  re- 
quisite for  the  usual  full  enjoyment  of  such  dwelling  and  ware- 
houses and  their  appurtenances  as  shall  be  erected  thereon, 
conformably  to  the  provisions  therein  contained,  and  that  no 
building  shall  be  erected  upon  lots  comprised  in  the  fourth 
division  within  ten  feet  from  the  line  thereof  on  Phillips 
Place,  unless  a  majority  of  the  owners  shall  elect  to  have 
swelled  or  circular  fronts,  in  which  case  the  swelled  or  circu- 
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lar  portions  may  extend  to  any  distance  within  seven  feet  of 
said  line;  nor  shall  any  building  extend  westerly  beyond 
sixty-five  feet  from  said  line  at  a  greater  height  than  ten 
feet  above  the  level  of  the  six-foot  passage-way  in  the  rear 
of  and  against  the  said  lots  respectively;  and  the  fact  is, 
that  said  owners,  by  a  majority  or  otherwise,  did  not  elect  to 
have  swelled  or  circular  fronts;  and  the  indentures  aforesaid 
further  provide  that  no  building  shall  be  erected  upon  the 
lots  comprised  in  division  numbered  7  extending  easterly 
beyond  the  distance  of  sixty-six  feet  from  Somerset  Street  at 
such  a  height  that  the  eaves  shall  be  above  the  floor  of  the 
first  or  principal  story,  excepting  upon  lot  numbered  65; 
provided,  however,  that  if,  at  any  time  thereafter,  the  owners  of 
the  said  lots,  or  a  majority  of  three  fourths  parts  of  them,  shall 
consent  to  the  waiver  or  discharge  of  any  or  either  of  the  con- 
ditions abovementioned,  then  the  same  shall  cease  and  deter- 
mine upon  the  execution  of  a  sealed  instrument  declaring  such 
assent,  and  the  recording  of  the  same  in  the  registry  of  deeds, 
and  the  several  lots  shall  thenceforth  be  held  by  their  respect- 
ive owners  free  and  released  from  all  the  conditions  so  in- 
tended to  be  released  and  discharged;  and  further,  that  a 
breach  of  any  of  the  conditions  above  specified  shall  not  work 
a  forfeiture  of  the  estate,  but  shall  give  to  the  said  Jackson, 
his  heirs  or  assigns,  or  the  owner  of  any  lot  interested  in  such 
breach,  full  power  and  authority  to  enter  upon  the  lot,  with 
servants  and  instruments,  and  take  down  and  remove  any 
building  that  may  have  been  erected  in  violation  of  such  con- 
dition." The  petition  also  alleged  that  no  release  of  the  above- 
mentioned  conditions  had  been  made  by  the  owners  of  lots; 
that  the  commissioners  for  the  erection  of  a  new  court-house 
in  Boston  had  taken  lots  89  to  41  inclusive,  and  lots  56  to  59 
inclusive,  and  the  six-foot  passage-way,  together  with  the  ease- 
ments and  privileges  of  the  petitioner;  that  the  street  com- 
missioners had  never  allowed  or  paid  petitioner  any  damages 
occasioned  to  him  by  such  taking;  that  petitioner  was  ag- 
grieved "  that  his  easements  and  privileges  of  light  and  air, 
and  especially  his  view  into  the  open  area  of  Pemberton 
Square,  and  also  an  easement  reserved  to  him  by  said  inden- 
ture, shall  have  been  taken  away  and  destroyed  and  no  compen- 
sation allowed  him  therefor  ";  and  he  asked  for  a  jury  to  assess 
his  damages.  The  respondent  moved  to  dismiss  the  petition, 
on  the  ground  that  the  petition  did  not  show  any  taking  of 
any  estate,  property,  or  land  of  the  petitioner  for  which  ha 
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was  entitled  to  compensation  from  the  city.  The  motion  was 
granted,  and  the  petitioner  appealed.  The  following  plan 
shows  a  portion  of  the  plan  referred  to,  so  far  as  it  is  material 
to  the  present  controversy:  — 

Somerset  Street. 
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/.  22.  Clarkj  for  the  petitioner. 
T.  M.  BabsoUj  for  the  respondent. 

Holmes,  J.  The  ground  of  the  motion  to  dismiss  the  peti- 
tion is,  that  the  petition  does  not  show  any  taking  of  any 
estate  of  the  petitioner  for  which  the  city  of  Boston  is  liable, 
and  that  is  the  only  question  upon  which  we  pass.  It  may  be 
that  a  separate  petition  ought  to  have  been  filed  for  each 
estate  taken,  but  upon  that  we  express  no  opinion  at  this 
stage.  Neither  do  we  express  any  opinion  on  the  question 
of  parties,  or  upon  the  effect  of  a  previous  petition  having 
been  filed  in  respect  of  some  of  the  same  lots,  if  such  be  the 
fact. 

It  appears  that  the  petitioner's  predecessor  in  title  and  the 
then  ownen  of  the  land  taken  by  the  city  for  the  new  court- 
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house  were  parties  to  an  indenture  whereby  it  was  covenanted, 
among  other  things,  that  the  land  in  front  of  the  petitioner's 
lot  and  just  across  the  street  should  not  be  built  upon  beyond 
a  certain  line  on  what  is  now  Pemberton  Square,  and  should 
be  subject  to  some  other  similar  negative  restrictions.  This 
land  the  city  has  taken  free  of  these  restrictions.  If  the  plain- 
tiff has  an  easement,  the  city  must  pay  for  it. 

The  right  to  have  land  not  built  upon,  for  the  benefit  of  the 
light,  air,  etc.,  of  neighboring  land,  maybe  made  an  easement, 
within  reasonable  limits,  by  deed:  Brooks  v.  Reynolds,  106 
Mass.  31.  And  such  an  easement  may  be  created  by  words 
of  covenant,  as  well  as  by  words  of  grant:  Hogan  v.  Barry^ 
143  Mass.  538.  In  order  to  attach  the  easement  to  the  dom- 
inant estate,  it  is  not  necessary  that  it  should  be  created  at  the 
moment  when  either  the  dominant  or  the  servient  estate  ia 
conveyed,  if  the  purport  of  the  deed  is  to  create  an  easement 
for  the  benefit  of  the  dominant  estate:  Louisville  and  Nashville 
R.  R.  Co.  V.  Koelle,  104  111.  455;  Wetherell  v.  Brobst,  23  Iowa, 
586,  591;  Gale  on  Easements,  6th  ed.,  59.  Of  course  it  does 
not  matter  that  by  the  same  deed  numerous  parties  grant 
similar  or  reciprocal  easements  over,  or  in  favor  of,  many  par- 
cels of  land:  Tobey  v.  Moore,  130  Mass.  448;  Beals  v.  Case, 
138  Mass.  138,  140.  Neither  is  it  material  that  the  indenture 
provides  that  a  majority  of  three  fourths  of  the  owners  of  the 
lots  concerned  may  terminate  the  rights  which  it  creates. 

If,  then,  we  are  to  assume  that  at  the  time  of  the  indenture 
the  owner  of  the  petitioner's  lot  was  a  diflerent  person  from 
the  owner  of  the  opposite  lot  taken  by  the  city,  we  have  a 
plain  case  of  a  grant  of  easements  to  have  certain  parts  of  the 
latter  not  built  upon,  or  not  built  upon  above  a  certain  height. 
Such  would  seem  to  have  been  the  fact  from  the  plan,  re- 
ferred to  in  the  petition,  which  was  exhibited  to  us  at  the 
argument,  and  from  the  petition  itself,  which  states  that  the 
petitioner's  right  acquired  under  the  indenture  was  an  ense- 
ment. 

It  follows  that  we  need  not  consider  the  argument  for  the 
city,  that  owners  of  purely  equitable  restrictions  are  not  enti- 
tled to  maintain  a  petition  of  this  nature. 

Motion  overruled.  

CoTKWANTS  Rbstrictinq  THE  UsK  OF  Land.  —  Among  the  nnmerous  at- 
tempts at  a  comprehensive  statement  of  the  legal  doctrine  on  this  subject,  we 
may  quote  that  of  Professor  Washburn:  "  It  is  now  generally  held  that  when 
land  ia  divided  up  by  the  owner  into  numerous  lota,  and  sold,  and  in  every  deed 
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a  condition  or  restriction  is  inserted,  which  is  shoTra,  either  by  its  nature,  or 
position  of  the  property,  or  words  of  the  deed,  or  other  evidence,  to  be  inserted 
for  the  benefit  of  the  other  lots,  there  is  created  a  perpetual  senritnde  upon 
the  land  in  favur  of  the  other  lots  ":  Washburn  on  Easements,  4th  ed.,  115. 
The  following  statement  of  the  rule  was  made  by  Mr.  Justice  Soule,  in  a  case 
in  Massachusetts:  "It often  happens  that  owners  of  land,  which  they  de- 
sign to  put  into  the  market  in  lots  for  dwelling-houses,  insert  in  the  deeds  of 
the  several  lots  a  uniform  set  of  restrictions  as  to  the  purposes  for  which  the 
land  may  be  used,  and  as  to  the  portions  of  it  which  may  be  covered  by 
buildings.  So  far  as  these  restrictions  are  reasonable  in  their  character,  they 
are  upheld  and  enforced  by  courts  of  equity  in  favor  of  the  original  owner, 
so  long  as  he  continues  to  own  any  part  of  the  tract  for  the  benefit  of  which 
the  restrictions  were  created,  as  well  as  in  favor  of  the  owner  of  any  one  of 
the  lots  into  which  the  tract  was  divided,  and  against  the  owner  of  any  of 
the  lots  who  attempts  to  set  the  restrictions  at  naught ":  Sanborn  v.  Rice, 
129  Mass.  387,  396.  "That  such  a  purpose  is  a  legitimate  one,  and  may  be 
carried  out  consistently  with  the  rules  of  law,  by  reasonable  and  proper  cove- 
nants, conditions,  or  restrictions  cannot  be  doubted.  Every  owner  of  real 
property  has  the  right  so  to  deal  with  it  aa  to  restrain  its  use  by  his  grantees 
within  such  limits  as  to  prevent  its  appropriation  to  purposes  which  will  im- 
pair the  value  or  diminish  the  pleasure  of  the  enjoyment  of  the  land  which 
he  retains.  The  only  restriction  on  this  right  is,  that  it  shall  be  exercised 
reasonably,  with  due  regard  to  public  policy,  and  without  creating  any 
unlawful  restraint  of  trade":  Whitney  v.  Union  B'y  Co.,  11  Gray,  353;  71 
Am.  Dec.  715.  Nor  can  there  be  any  doubt  that  in  whatever  form  a  re. 
straint  is  placed  on  real  estate  by  the  terms  of  the  grant,  whether  it  is  in  the 
technical  form  of  a  condition  or  covenant,  or  of  a  reservation  or  exception 
in  the  deed,  or  by  words  which  give  to  the  acceptance  of  the  deed  by  the 
grantee  the  force  and  effect  of  a  parol  agreement,  it  is  binding,  as  between 
the  grantor  and  the  immediate  grantee,  and  can  be  enforced  against  him  by 
suitable  process,  both  at  law  and  equity:  Whitney  v.  Union  R'y  Co.,  11  Gray, 
359;  71  Am.  Dec.  715. 

The  fact  that  the  deed  contains  a  condition  of  forfeiture  of  the  estate  and 
reverter  of  title  for  a  violation  of  the  covenant  does  not  oust  the  remedy  of 
the  covenantee  in  equity.  On  the  contrary,  the  remedy  in  equity,  being 
less  severe  to  the  vendor,  is  more  reasonable,  and  hence  to  be  preferred: 
WcUroua  v.  Allen.  57  Mich.  362;  58  Am.  Rep.  363.  That  the  fact  that  a 
penalty  or  forfeiture  is  imposed  for  doing  a  prohibited  act  affords  no  objec- 
tion to  the  interposition' of  equity  to  enjoin  the  doing  of  the  act,  see  Coles  v. 
Sims,  Kay,  56;  Ban-eti  v.  Blagrave,  5  Ves.  555;  Hardy  v.  Martin,  1  Cox,  26. 
On  analogous  grounds,  specific  performance  will  be  decreed,  notwithstanding 
the  contract  liquidates  the  damages:  Fox  v.  Scard,  33  Beav.  327;  Howard  v. 
Woodward,  10  Jur.,  N.  S.,  1123.  Equity  will  not  enforce  the  condition  of 
forfeiture,  because  equity  does  not  decree  forfeitures;  that  condition  is  en- 
forceable only  in  the  legal  forum:  Watrous  V.  Allen,  57  Mich.  362;  58  Am. 
Rep.  363.  That  equity  will  not  enforce  forfeitures,  see  Cra7ie  v.  Dwyer,  9 
Mich.  350;  80  Am.  Dec.  87;  While  v.  Port  Huron  etc.  B.  B.  Co.,  13  Mich. 
356;  Wing  v.  Bailey,  14  Mich.  83;  Horaburg  v.  Baker,  1  Pet.  232;  Living- 
atone  v.  Tompkins,  4  Johns.  Ch.  415;  8  Am.  Dec.  598;  Smith  r.  Jewett,  40 
N.  H.  530;    Warner  v.  Bennett,  31  Conn.  468. 

If  the  covenant  of  reservation  is  one  which  the  parties  have  the  right  to 
make,  the  original  covenantee  will  be  entitled  to  the  aid  of  a  court  of 
equii>y  to  restrain  its  violation  as  long  as  he  lives  and  remains  the  owner  of 
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the  property,  although  it  may  be  a  covenant  personal  to  him  and  not  running 
with  the  land:  Parker  yr.  Nightingale,  6  Allen,  341;  83  Am.  Dec.  632;  Whit- 
ney y.  Union  B'y  Co.,  11  Gray,  359;  71  Am.  Dec  716;  Badger  v.  Board- 
man,  16  Gray,  559;  Peek  v.  Convoay,  119  Masa.  546. 

There  is,  of  course,  no  doubt  that  as  between  the  covenantor  and  the  cove- 
nantee the  latter  may  maintain  an  action  for  damages  for  a  breach  of  the 
covenant;  and  it  is  equally  clear  that  he  may  have  an  injunction  to  restrain 
its  breach  without  showing  actual  damage:  German  v.  Chapman,  7  Ch.  Div. 
271;  Richards  v.  RevUt^  7  Ch.  Div.  226;  Hall  v.  Wesster,  7  Mo.  App.  66,  62. 
And  where  there  has  been  a  sale  of  a  large  tract  of  land  laid  off  into  lota  upon 
the  condition  of  certain  restrictions  in  the  use  of  every  one  of  the  lots,  which 
restrictions  are  inserted  in  every  one  of  the  deeds,  one  of  the  vendees,  it  has 
been  held,  ia  equally  entitled  to  an  injunction  against  another  of  the  vendees 
to  restrain  him  from  violating  the  restrictions,  irrespective  of  the  question  of 
actual  damages:  Hall  v.   Wesster,  7  Mo.  App.  56,  62. 

Where  land  is  sold  subject  to  such  a  restrictive  covenant,  and  the  lan- 
guage of  the  deed  and  the  situation  of  the  land  with  reference  to  other 
land  of  the  grantor  retained  are  such  as  to  make  it  clear  that  the  restriction 
in  the  deed  upon  the  use  of  the  land  sold  was  intended  for  the  benefit  of  the 
laud  retained,  this  is  held  to  create  a  negative  easement,  or,  as  the  court* 
Bometimes  say,  an  equity  in  the  land  sold  for  the  benefit  of  the  land  retained, 
snch  as  binds  all  the  successors  in  title  of  the  land  subject  to  the  easement, 
provided  they  have  notice  thereof,  express  or  constructive:  Tulk  v.  Moxhay, 
2  Phill.  Ch.  774;  Whatman  v.  Gibson,  9  Sim.  196,  207;  Mann  v.  Siepliens,  15 
Sim.  377;  Coles  v.  Sims,  Kay,  56,  69;  Child  v.  Douglas,  Kay,  560,  571; 
Jeffries  v.  Jeffries,  117  Mass.  185;  Sanhorn  v.  Mice,  129  Mass.  396;  Parker  v. 
Nightingale,  6  Allen,  341;  83  Am.  Dec  632;  Peck  v.  Conway,  119  Mass.  546, 549; 
WhUneyv.  Union  R'y  Co.,  11  Gray,  359,  364;  71  Am.  Dec.  715;  Renalsv.  CotoU- 
Shaw,  9  Ch.  Div.  125,  129;  affirmed,  11  Ch.  Div.  866;  Clark  v.  Martin,  49 
Pa.  St.  289;  Western  v.  McDermoU,  L.  R.  1  Eq.,  499,  504;  affirmed,  L.  R.  2 
Ch.  72;  Hills  v.  MiUer,  3  Paige,  254;  24  Am.  Dec.  218;  Barrow  v.  Ridiard,  8 
Paige,  354;  Brouwer  v.  Jones,  23  Barb.  153;  Linzee  v.  Mixer,  101  Mass.  512; 
Gilbert  v.  Peteler,  38  N.  Y.  165;  97  Am.  Dee.  785;  Atlantic  Dock  Co.  v.  Leav- 
iU,  54  N.  Y.  35;  Watrotis  v.  Allen,  57  Mich.  362;  58  Am.  Rep.  363.  This 
doctrine  is  variously  expressed  in  judicial  opinions.  Such  a  restriction  has 
been  held  to  be  in  the  nature  of  a  servitude,  the  benefit  of  which  would  be- 
come attached  to  the  other  estates  retained  or  contemporaneously  or  subse- 
quently conveyed  by  the  grantor  as  a  legal  right  or  easement,  and  would 
pass  with  them  as  appurtenant:  Jeffries  v.  Jeffries,  117  Mass.  185.  To  the 
same  effect  are  Peck  v.  Conway,  119  Mass.  546,  549;  Whitney  ^f.  Union  R'y 
Co.,  11  Gray,  359,  364;  71  Am.  Dec  715.  The  doctrine  has  been  expressed 
with  great  clearness  by  Bigelow,  J.,  in  the  case  last  cited,  which  may  per- 
haps be  regarded  as  the  leading  American  case  on  the  question.  The  doc- 
trine WM  thus  expressed  by  Vice-Chancellor  Hall,  after  reviewing  the 
previous  decisions  in  the  English  courts  of  chancery  on  the  subject:  "Any 
one  who  has  acquired  land,  being  one  of  several  lots  laid  out  for  sale  or 
building  plats,  where  the  court  is  satisfied  it  was  the  intention  that  each 
one  of  the  several  purchasers  should  be  bound  by,  and  should  as  against 
the  others  have  the  benefit  of,  the  covenants  entered  into  by  each  of  the 
purchasers,  is  entitled  to  the  benefit  of  the  covenant;  and  this  right, 
that  is,  the  benefit  of  the  covenant,  inures  to  the  assign  of  the  first  pur- 
chaser, —  in  other  words,  runs  with  the  land  of  such  purchaser This 

right,"  continued  he,   "exists  not  only  where  the  several  parties  execute 
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a  mntual  covenant,  but  wherever  the  mntnal  contract  can  be  sufficiently 
established.  A  purchaser  may  also  be  entitled  to  the  benefit  of  a  re- 
strictive  covenant  entered  into  with  his  vendor,  upon  their  heirs,  wher* 
his  vendor  has  contracted  with  him  that  he  shall  be  the  assign  of  it;  that 
is,  of  the  benefit  of  tlie  covenant.  And  such  a  coveuaut  need  not  be  ex* 
pressed,  but  may  be  collected  from  the  transaction  of  sale  and  purchase.  In 
considering  this,  the  expressed  or  otherwise  apparent  purpose  or  object  of 
the  covenant,  in  reference  to  its  being  intended  to  be  annexed  to  other  prop* 
erty,  or  to  its  being  only  obtained  to  enable  the  covenantee  more  advanta* 
geously  to  deal  with  his  property,  is  important  to  be  attended  to.  Whether 
the  purchaser  is  the  purchaser  of  all  the  land  retained  by  his  vendor  when 
the  covenant  was  entered  into  is  also  important.  If  he  is  not,  it  may  be  im- 
portant  to  take  into  consideration  whether  his  vendor  has  sold  off  part  of  the 
land  so  retained,  and  if  he  has  done  so,  whether  or  not  he  has  so  sold  subject 
to  a  similar  covenant;  whether  the  purchaser  claiming  the  benefit  of  the  cove> 
nant  has  entered  into  a  similar  covenant  may  not  be  so  important  **:  Benala 
T.  Cowlishaw,  9  Ch.  Div.  125,  129.  This  decision  was  affirmed  on  appeal,  and 
one  of  the  lords  justices  (Baggallay)  went  so  far  as  to  adopt  entirely  th« 
language  of  Vice-Chancellor  Hall,  above  quoted. 

It  is  not  to  be  supposed  from  the  foregoiug  that  it  is  at  all  necessary,  in 
order  to  have  such  a  covenant  enforced  for  the  benefit  of  adjoining  or  adja- 
cent  land,  that  it  should  be,  in  a  technical  sense,  a  covenant  running  with 
the  land  conveyed  by  the  deed  which  contains  the  covenant.  "The  precise 
form  or  nature  of  the  covenant  or  agreement  is  quite  immaterial.  It  is  not 
essential  that  it  should  run  with  the  land.  A  personal  covenant  or  agree* 
ment  will  be  held  valid  and  binding  in  equity  on  a  purchaser  taking  the 
estate  with  notice.  It  is  not  binding  on  him  merely  because  he  stands  as  an 
assignee  of  the  party  who  made  the  agreement,  but  because  he  has  taken 
the  estate  with  notice  of  a  valid  agreement  concerning  it,  which  he  cannot 
equitably  refuse  to  perform":  Whitney  v.  Union  R'y  Co.,  11  Gray,  359,  364; 
71  Am.  Dec.  715,  718;  opinion  by  B  gelow,  J.  In  the  leading  English  case 
in  which  the  principle  upon  which  courts  of  equity  grant  relief  was  formu- 
lated and  applied  by  Lord-Chancellor  Cottenham,  that  eminent  judge  said; 
"  That  this  court  has  jurisdiction  to  enforce  a  contract  between  the  owner  of 
land  and  his  neighbor  purchasing  a  part  of  it,  thit  the  latter  shall  either  use 
or  abstain  from  using  the  land  in  a  particular  way,  is  what  I  never  knew  dis- 
puted. Besides  that,  the  covenant  being  one  which  does  not  run  with  the 
land,  this  court  cannot  enforce  it.  But  the  case  is,  not  whether  the  covenanfe 
runs  with  the  land,  but  whether  a  party  shall  be  permitted  to  use  the  land 
in  a  manner  inconsistent  with  the  contract  entered  into  by  the  vendor,  and 
with  notice  of  which  he  purchased.  Of  course  the  price  will  be  affected  by 
the  covenant."  And  again  he  said:  "That  the  question  does  not  depend 
npon  whether  the  covenant  runs  with  the  land  is  evident  from  this,  that  if 
there  was  a  mere  agreement,  and  no  covenant,  this  court  would  enforce  it 
against  a  party  purchasing  with  notice  of  it;  for  if  an  equity  is  attached  to 
the  property  by  the  owner,  no  one  purchasing  with  notice  of  that  equity  can 
■tand  in  a  different  situation  from  the  party  from  whom  he  purchased  ":  Tulk 
Moxhay,  1  Phill.  Ch.  774,  777;  quoted  in  Keatea  v.  Lyon,  L.  R.  4  Ch.  222,  and 
recognized  in  Child  v.  Douglas,  Kay,  560.  Quoting  this  language,  it  has  been 
added  by  Lord  Justice  Selwyn:  "The  questions  which  have  arisen  with  re- 
spect to  the  devolution  of  the  benefit  of  covenants  of  this  kind  have  been 
decided  upon  similar  principles,  and  equally  without  reference  to  any  tech- 
nical objections  depending  upon  the  covenants  running  or  not  running  with 
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the  land  ":  Keatfs  V.  Lyon,  L.  R.  4  Ch.  223.  So  in  a  later  case,  ft  is  said  by 
Vice-Chancellor  Hall:  "It  is  now  well  settled  that  the  burden  of  a  covenant 
entered  into  by  a  grantee,  in  fee,  for  himself,  his  heirs  and  assigns,  although 
not  running  with  the  laud,  at  law,  so  ao  to  give  a  legal  remedy  against  the 
owner  thereof  for  the  time  being,  is  biudiug  upon  the  owner  of  it  for  the  time 
being,  iu  equity,  he  having  notice  thereof":  Benals  r.  Cowli-thnio,  9  Ch.  Div. 
125,  129.  It  may  be  suggested,  though  not  with  absolute  confidence,  that 
the  only  distinction  under  this  head  is  this:  if  the  covenant  is  one  which  tech 
nically  runs  with  the  laud,  it  may  bind  the  successors  in  title  of  the  original 
covenantor,  irrespective  of  the  question  of  notice;  for  they  would  be  held  to 
take  the  laud  subject  to  any  burdens  attaching  to  it  under  the  strict  rule^  of 
law,  whether  they  had  notice  of  such  burdens  or  not;  whereas  if  the  covenant 
does  not  run  with  the  land,  they  must  have  notice  of  it,  actual  or  construe* 
tive;  otherwise  they  occupy  in  respect  of  it  the  attitude  of  bwiajide  purchasers 
without  notice,  and  it  cannot  be  enforced  against  them  in  a  court  of  equity. 

Where  the  covenants  are  mutual,  there  is  no  difficulty  whatever  in  dealing 
with  this  question.  Thus  where  the  owner  of  a  particular  piece  of  land,  on 
which  a  row  of  houses  was  intended  to  be  built,  executed  a  deed  reciting 
that  it  had  been  laid  out,  and  was  intended  to  be  dealt  with  in  a  particular 
manner,  and  declared  that  it  should  be  a  general  and  indispensable  condition 
of  the  sale  of  all  or  any  part  of  that  land  that  the  several  proprietors,  for  the 
time  being,  should  observe  and  abide  by  the  several  restrictions  and  stipula- 
tions therein  contained,  and  that  he  himself  would  at  all  times  observe  the 
like  restrictions  and  stipulations,  and  these  restrictions  and  stipulations  were 
also  enforced  by  mutual  covenants,  —  although  the  question  afterwards  arose 
between  subsequent  purchasers  of  different  portions  of  this  piece  of  land,  — 
it  was  held  the  owner  was  bound  by,  and  that  the  other  was  entitled  to  en- 
force, the  covenants:  Whatman  v.  Oibson,  9  Sim.  196;  decision  by  Vice-Chan- 
cellor Shadwell.  But  while,  in  the  absence  of  special  circumstances  rendering 
the  enforcement  of  such  a  covenant  inequitable,  which  will  be  spoken  of  here- 
after, the  fact  that  the  grantor  entered  into  similar  covenants  on  his  part  in 
respect  of  the  land  retained  places  the  right  of  a  successor  in  title  of  such 
land  to  equitable  relief  in  the  form  of  an  enforcement  of  the  covenant  or  of 
an  injunction  to  restrain  its  violation,  entirely  beyond  question,  yet  it  is  not 
to  be  inferred  from  this  that  it  is  at  all  necessary,  in  order  to  such  equitable 
relief,  that  there  should  be  a  mutuality  of  covenants.  This  is  made  very 
clear  by  the  opinion  of  Sir  W.  Page-Wood  (afterwards  Lord  Hatherley).  Ha 
ruled  that  the  objection  to  a  motion  for  a  restraining  order  that  there  were 
no  reciprocal  covenants  was  "no  real  objection."  "  It  only  amounts  to  this," 
said  he,  "  that  the  defendant,  Douglas,  has  covenanted  with  the  vendor  not  to 
perform  certain  acts,  and  has  not  thought  fit  to  make  the  vendor  ent«r  into 
a  covenant  with  him  to  take  similar  covenants  from  the  future  purchasers  of 
the  remaining  land.  The  reciprocal  advantage  he  reobtained  by  Douglas  is 
really  the  conveyance  of  the  land;  and  it  cannot  be  said  that  for  the  want 
of  a  reciprocal  benefit  which  he  did  not  stipulate  for  he  cannot  be  compelled 
to  perform  that  which  he  has  expressly  covenanted  to  do."  Further  on,  he 
said:  "I  have  felt  some  difficulty  throughout  in  seeing  how  reciprocity  could 
have  anything  to  do  with  the  question.  Where  a  part  of  the  remaining  prop- 
erty of  the  vendor  has  been  sold  to  another  person,  who  must  be  said  to  have 
bought  the  benefit  of  the  former  purchaser's  covenant,  and  more  especially 
when  the  aubsequent  purchaser  has  entered  into  a  similar  covenant  on  hia 
own  part,  he  must  be  said  to  have  done  this  in  consideration  of  those  bene- 
fits, and  even  whether  he  actually  knew  or  was  ignorant  that  this  covenant 
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was  in  fact  Inserted  in  the  other  purchaser's  deeds,  because  he  must  be  taken 
to  have  bought  all  the  rights  connected  with  this  portion  of  the  land  ":  Child 
T.  Douglas,  Kay,  560,  61)9-571. 

Where  an  owner  of  property  divides  it  and  sells  a  portion  of  it,  and  inserts 
in  the  deed  of  conveyance  a  restriction  as  to  the  use  of  the  portion  sold,  it  ia 
very  easy  to  insert  in  the  deed  a  statement  that  this  restriction  is  intended  for 
the  benefit  of  the  land  retained;  for,  as  we  shall  see  hereafter,  this  will  not  be 
presumed  in  all  cases,  and  cases  are  found  in  the  books  where  the  absence  of 
such  a  statement  has  been  regarded  as  an  important  ingredient  in  a  collection 
of  circumstances  influencing  the  court  in  its  determination  to  refuse  equi- 
table relief.  See,  for  instance,  RenaU  v.  Cowlishaw,  9  Ch.  Div.  125;  affirmed, 
11  Ch.  Div.  866.  But  it  is  not  to  be  inferred  that  it  is  at  all  necessary  to 
equitable  relief  that  this  purpose  should  be  expressed  in  the  deed.  If  from 
the  situation  of  the  land  retained  with  reference  to  that  conveyed,  or  from 
other  attending  circumstances,  it  becomes  clear  that  it  was  the  intention  of 
the  parties  to  grant  a  negative  easement  in  the  land  sold  for  the  benefit  of 
the  land  retamed,  it  does  not  make  any  difference  whatever  that  this  pur- 
pose is  not  expressed  in  the  deed;  and  indeed  in  most  of  the  cases  where 
equitable  relief  has  been  granted  the  purpose  was  not  so  expressed:  Manny, 
Stephens,  15  Sim.  379;  Patching  v.  Dubbins,  Kay,  1;  2  Week.  Rep.  2;  McLean 
V.  McCay,  21  Week.  Rep.  798;  Ptck  v.  Conway,  119  Mass.  546;  Green  v. 
Creightm,  7  R.  I.  1;  Barrow  v.  Richard,  8  Paige,  351;  35  Am.  Dec.  713;  St. 
Andrew's  Church  Appeal,  67  Pa.  St.  512;  Clark  v.  Martin,  49  Pa.  St.  289. 
The  reason  is,  that  there  could  be  no  object  in  so  stipulating  except  for  the 
benefit  of  the  land  affected  beneficially  by  the  stipulation.  As  was  said  by 
Sir  Montague  Smith,  in  giving  the  judgment  of  the  privy  council:  "There 
could  be  no  object  in  stipulating  that  it  [the  land]  should  be  left  open  for  the 
benefit  of  both  parties,  unless  it  meant  for  the  benefit  of  both  parties  as  own- 
ers of  the  lands  which  adjoin  the  plat.  Therefore  the  implication  is  natnral 
and  irresistible,  that  when  the  parties  speak  of  leaving  this  piece  open  for 
the  common  benefit  of  both,  they  mean  for  the  common  benefit  of  both  as 
holders  of  the  adjoining  lands  ":  McLean  v.  McCay,  21  Week.  Rep.  798. 

According  to  a  holding  of  the  court  of  appeals  of  New  York,  it  is  not  even 
necessary  that  the  restrictive  agreement  should  be  put  in  any  deed  of  con- 
veyance, or  that  it  should  be  shown  by  any  writing.  In  that  case,  the  owner 
of  lots  on  both  sides  of  a  city  street  made  a  plan  exhibiting  a  street  as  wid- 
ened eight  feet  on  each  side,  and  represented  to  several  vendees  of  different 
lots  that  all  the  buildings  to  be  erected  on  the  lots  which  he  had  sold  and 
ehould  sell  should  stand  back  eight  feet  from  the  line  of  the  street.  The 
vendees  erected  buildings  in  conformity  with  this  plan,  none  of  them  being 
restricted  by  their  conveyances  or  bound  by  any  covenant  in  respect  to  the 
extent  or  the  mode  of  their  occupation.  It  was  held  that  a  subsequent  pur- 
chaser of  one  of  these  lots,  with  constructive  notice  of  the  facts,  was  not  en- 
titled, as  against  another  purchaser,  to  build  npon  the  eight  feet  adjoining 
the  street.  After  conceding  that  the  conclusion  of  the  court  could  not  be 
supported  upon  the  principle  that  the  eight-foot  strip  had  been  dedicated  to 
public  use,  Sutherland,  J.,  in  giving  the  opinion  of  the  court,  said:  "From 
the  facts  found  by  the  judge  at  special  term,  it  appears  that  when  the  plain- 
tiff Maxwell  and  others  bought  lots  in  St.  Mark's  Place  of  Davis  they 
were  shown  the  map  or  plan  of  St.  Mark's  Place,  showing  that  th«  houses  on 
both  sides  of  the  place  were  to  be  set  back  eight  feet  from  the  street,  and 
that  they  bought  on  the  assurance  of  Davis  that  that  plan  should  be  observed 
in  building  on  the  place;  that  the  strips  of  eight  feet  in  width  on  both  sides 
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of  the  street  should  not  l)e  built  upon,  but  kept  open.  It  is  to  be  presumed 
that  they  would  not  have  bought  and  paid  their  money  except  upon  this  as- 
surance. It  is  to  be  presumed  that,  relying  upon  this  assurance,  they  paid  a 
larger  price  for  the  lots  than  otherwise  they  would  have  paid.  Selling  and 
conveying  the  lots  under  such  circumstances  and  with  such  assurances,  they 
therefore  bonnd  Davis,  in  equity  and  good  conscience,  to  use  and  dispose  of 
all  the  remaining  lots  so  that  the  assurances  upon  which  Maxwell  and  others 
had  bought  their  lots  would  be  kept  or  fulfilled.  This  equity  attached  to  the 
remaining  lots,  so  that  any  one  subsequently  purchasing  from  Davia  any  one 
or  more  of  the  remaining  lots,  with  notice  of  the  equity  as  between  Davis  and 
Maxwell  and  others,  the  prior  purchasers,  would  not  stand  in  a  different 
situation  from  Davis,  but  would  be  bound  by  that  equity  ":  Tallmadge  v.  East 
River  Bankf  26  N.  Y.  105,  107.  The  meaning  of  this,  of  course,  ia,  that  such 
an  equity  or  negative  easement  in  land  for  the  benefit  of  adjacent  land 
may  be  created  by  a  parol  agreement  or  understanding  between  the  original 
owner  and  purchasers  of  different  parts  of  the  land,  and  that  notice  of  this 
agreement,  actual  or  constructive,  will  bind  a  subsequent  purchaser  of  one 
of  the  tracts  in  like  manner  as  it  would  have  bound  the  original  owner,  from 
whom  he  purchased.  This  case  stretches  the  doctrine  of  preceding  cases 
further  than  any  case  in  the  books  known  to  the  writer. 

It  has  been  held  to  be  sufficient  that  the  defendant  buys  with  notice 
that  it  is  claimed  that  there  are  restrictions  which  will  prevent  the  de- 
fendant from  acquiring  a  right,  its  purchaser  of  the  lots,  to  build  out- 
side of  a  prescribed  building  line.  It  has  been  also  said  that  the  uniformity 
of  the  position  of  all  the  houses  which  have  previously  been  built,  namely, 
the  fact  that  they  all  front  upon  one  line,  is  probably  sufficient  alone  to 
put  a  subsequent  purchaser  on  inquiry  as  to  the  existence  of  an  agree- 
ment for  a  building  line:  Tallmadge  v.  East  River  Bank,  26  N.  Y.  105,  111. 
It  is  the  settled  law  that  in  order  to  sustain  a  proceeding  in  equity  to  re- 
strain the  violation  of  such  a  restriction  it  must  be  shown  that  the  defendant 
took  the  land  with  notice,  either  express  or  constructive,  that  the  restriction 
existed,  and  that  it  was  intended  for  the  benefit  of  the  plaiutifif 's  estate.  In 
declaring  this  principle,  it  has  been  added:  "It  is  vital  to  the  rights  of  the 
parties,  because,  as  the  case  stands,  the  plaintiff  is  not  entitled  to  avail  him- 
self of  the  equitable  principle  that  the  defendant  has  taken  his  estate  with 
notice  of  a  stipulation  for  the  benefit  of  the  estate  now  owned  by  the  plain- 
tiff which  in  equity,  by  accepting  the  grant,  the  defendant  would  be  bound 
to  observe":  Badger  v.  Boardman,  16  Gray,  559,  561;  citing  Whitney  v.  Union 
Ry  Co.,  11  Gray,  359;  71  Am.  Dec.  715.  In  conformity  with  this  view,  the 
general  rule  has  been  stated  to  be,  that  if  parties  purchase  land  with  notics 
of  a  covenant  concerning  it,  but  which  does  not  run  with  the  land,  equity 
will  not  permit  them  to  do  anything  contrary  to  the  true  meaning  of  that 
covenant:  Tulk  v.  Moxhay,  2  Phill.  Ch.  774;  Patching  v.  Dubbins,  Kay,  1. 
But  on  this  subject  it  has  been  ruled  that  the  owner  of  the  land  charged 
with  such  servitude  is  bound  by  the  covenants  in  the  deed  of  his  remote 
grantor  by  which  it  was  created,  although  it  is  not  mefttioned  at  all  in  the 
deed  under  which  he  immediately  takes,  that  is,  in  the  deed  to  him,  and 
although  he  has  no  knowledge  of  it  in  fact;  for  as  he  derives  his  title  under 
a  deed  which  contains  the  covenant,  he  is  bound  to  take  notice  of  its  provisions; 
Peck  V.  Conway,  119  Mass.  546;  citing  to  this  point,  Whitney  v.  Union  R'yCo., 
]  1  Gray,  359;  71  Am.  Dec.  715.  Upon  the  question.  What  will  amount  to  evi- 
dence of  notice  in  a  particular  case  ?  it  has  been  ruled  that  where  land  had  been 
laid  out  for  building  a  row  of  houses  on  a  general  plan,  according  to  which  a» 
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building  was  to  be  erected  within  six  feet  from^the  projected  road  in  front  of 
the  row,  a  purchaser  of  one  of  the  plats,  being  aware  of  the  general  scheme, 
and  buying  .subject  to  the  terms  of  the  printed  form  of  contract  relating  to  the 
whole  estate,  which  restrained  him  from  building  within  six  feet  from  the 
road,  and  knowing  that  another  plat  had  been  previously  sold  and  built  upoa 
according  to  the  general  scheme,  must  have  been  considered  to  have  known 
that  the  previous  purchaser  had  bought  subject  to  a  similar  restriction: 
Child  V.  Dout/las,  Kay,  565.  It  is  believed  that  in  respect  of  this  question  of 
notice  there  is  a  distinction  between  notice  of  the  fact  of  the  covenant  and 
notice  of  the  effect  of  it.  The  distinction  is  believed  to  be  that  stated  above, 
that  the  owner  of  land  will  be  conclusively  presumed  to  have  notice  of  any 
covenant  in  a  deed  which  constitutes  his  chain  of  title,  and  that  in  so  far  as 
that  covenant  necessarily  burdens  his  land  he  takes  subject  to  it,  whether 
he  has  actual  notice  of  it  or  not.  This  seems  to  be  an  unavoidable  concln- 
sion  from  the  truism  that  a  grantee  takes  only  what  his  grantor  conveys. 
On  the  other  hand,  although  there  may  be  a  restrictive  covenant  in  his  chain 
of  title,  it  does  not  follow  that  he  will  have  notice  from  the  words  of  the 
covenant  themselves  that  the  efifect  of  the  covenant  is  to  impose  a  servitude 
upon  his  land  for  the  benefit  of  adjoining  or  adjacent  land  belonging  to  some 
one  else;  the  language  of  the  deed  may  be  equally  consistent  with  a  purpose 
on  the  part  of  the  covenantee  to  impose  the  restriction  for  his  own  personal 
benefit  to  eflfect  some  present  or  collateral  purpose  of  his  own.  It  is  upon 
this  distinction  that  nearly  all  the  cases  separate. 

It  must  bo  constantly  kept  in  mind  that  in  every  case  of  this  kind  the  par- 
amount and  controlling  question  to  be  determined  by  the  chancellor  upon 
an  interpretation  of  the  deed  containing  the  covenant,  in  connection  with 
tlie  surrounding  circumstances  and  other  applicatory  evidence,  is,  whether 
the  covenant  was  really  intended  for  the  benefit  of  the  land  retained,  or 
whether  it  was  intended  to  subserve  some  purpose  personal  to  the  covenantee, 
so  that  after  parting  with  the  land  retained  he  might  be  still  at  liberty  to 
release  the  covenant  at  his  pleasure.  As  a  general  rule,  such  a  covenant  will 
be  regarded  as  having  been  intended  for  the  benefit  of  other  land  retained  by 
the  covenantee,  since,  as  a  general  rule,  it  could  have  no  other  purpose.  This 
will  be  obvious  if  we  consider  the  case  of  an  owner  of  two  adjoining  city 
lots  selling  one  of  them  and  imposing  upon  it  a  restriction  as  to  the  manner 
in  which  it  shall  be  used;  prohibiting  its  use  for  a  livery-stable,  a  dram-shop, 
or  the  like;  or  prescriijing  a  building  line  within  a  given  distance  from  the 
line  of  the  street  on  which  it  fronts.  In  such  a  case  it  is  difficult  to  under- 
stand that  the  covenant  could  have  had  any  other  purpose  than  to  benefit  the 
land  retained  by  prohibiting  uses  of  the  land  sold,  which,  though  not  unlaw- 
ful, would  work  more  or  less  annoyance  to  an  occupier  of  the  land  retained, 
and  further  diminish  its  value.  If  after  imposing  such  a  restriction  upon 
the  use  of  the  land  sold  for  the  benefit  of  the  land  retained  the  owner  sub- 
sequently sells  the  land  retained* to  another  grantee,  it  is  undeniably  logical 
and  obviously  just  that  the  negative  easement  or  equity  which  he  has  created 
in  the  land  first  sold  for  the  benefit  of  the  land  afterwards  sold  passes  to  the 
second  grantee  and  to  his  successors  indefinitely.  At  least,  equity  will  so  re- 
gard it;  for  this  is  the  sense  and  substance  of  the  engagement.  In  giving 
the  opinion  of  the  supreme  court  of  Pennsylvania  so  holding,  Lowrie,  C.  J., 
said:  "In  a  proceeding  in  the  common-law  form,  it  would  be  necessary  to 
inqnire  into  the  form  in  which  the  right  is  reserved,  in  order  to  decid* 
whether  it  should  be  sued  for  as  a  condition  or  a  covenant,  or  as  a  simplo 
contract.     But  in  the  equity  form  of  proceeding  we  inquire  only  into  its  sub> 
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etantial  elements,  —  What  does  it  assure,  and  to  whom?  Here  the  duty  of 
the  defendant  ia  so  plain  that  one  may  read  it  running;  it  is  clearly  inscribed 
on  every  link  of  the  chain  of  his  title  to  the  lot.  He  took  his  title  expressly 
on  the  terms  already  briefly  mentioned.  He  was  not  to  erect  on  the  back 
part  of  his  lot  any  building  higher  than  ten  feet,  afterwards  changed  to 
eleven.  To  whom,  then,  does  he  owe  the  duty?  No  one  doubts  that  it  is  to 
the  grantor,  who  reserved  or  imposed  the  duty,  and  to  his  heirs  and  assigns. 
But  did  the  grantor  reserve  this  duty  to  himself,  his  heirs  and  assigns,  as  a 
mere  personal  duty,  and  thus  retain  in  himself  or  them  the  vain  right  of 
saying:  'That  lot  is  not  mine,  but  the  owner  is  subject  to  my  pleasure  in 
the  mode  of  building  on  it '  ?    Common  sense  forbids  this,  and  the  law  would 

not  allow  itself  to  be  troubled  with  such  vain  engagements Common 

sense  cannot  doubt  its  purpose,  and  thus  it  becomes  plain  that  the  duty  ere* 
ated  by  the  condition  and  restriction  is  a  duty  to  the  owner  of  the  adjoining 
lot,  whoever  he  might  be.  Very  plainly,  also,  it  is  a  duty  that  admits  the 
right  of  the  owner  of  the  adjoining  lot  to  have  the  privilege  or  appurtenance 
of  light  and  air  over  the  defendant's  lot,  and  that  admits  this  to  be  so  far 
subject  or  servient  to  that,  that  the  buildings  on  this  must,  for  the  benefit  of 
that,  be  so  limited  in  height,  according  to  the  condition  of  the  deeds.  So 
such  stipulations  are  always  regarded  when  the  form  of  remedy  is  selected 
and  allowed,  which  can  admit  of  treating  the  case  according  to  the  very  sub* 
stance  of  the  contract ":  Clark  v.  Martin,  49  Pa.  St.  289,  297. 

But  in  many  cases  the  conrts  have  found  that  such  covenants  were  not  in* 
tended  by  the  covenantee  for  the  benefit  of  any  land  retained  by  him.  Ia 
one  case.  Sir  C  J.  Selwyn,  L.  J.,  answering  an  argument  that  such  was  ne- 
cessarily the  effect  of  such  a  covenant,  said:  "  It  is  obvious  that  such  a  defini< 
tion  does  not  meet  all  cases,  for  cases  may  be  put,  in  which  a  vendor  might 
lawfully  and  reasonably  insist  upon  such  covenants,  even  when  the  covenants 
comprised  the  whole  of  the  property  to  which  he  was  entitled  at  the  date  of 
the  covenant, — as  in  the  case  of  the  purchase  and  sale  of  a  strip  of  land  adjoin* 
ing  a  large  park  by  a  person  who  had  at  the  time  no  interest  in  the  park,  but 
who  hoped  to  inherit  or  purchase  it.  Assuming  the  vendor  of  the  strip  of  land 
to  purchase  or  inherit  the  park,  and  to  sue  the  purchaser  for  breach  of  the 
covenant,  the  purchaser  of  the  strip  of  land  would,  in  a  court  of  equity,  be 
nnable  to  justify  a  violation  of  the  covenant  by  reason  of  the  injury  sustained 
by  the  vendor  having  arisen  only  in  consequence  of  his  subsequent  acquisition 
of  the  park":  Keatea  v.  Lyon,  L.  R.  4  Ch.  218,  227.  The  doctrine,  then,  is, 
that  an  owner  or  lessee  of  land  cannot  have  relief  in  equity  in  the  form  of  an 
enforcement  of  such  a  covenant,  or  have  an  injunction  against  its  violation, 
nnless  the  court  can  infer  from  the  language  of  the  deed  in  which  the  covenant 
is  contained,  when  construed  in  reference  to  the  surrounding  circumstances, 
an  intention,  on  the  part  of  the  parties  to  the  deed,  to  insert  the  covenant 
therein  for  the  benefit  of  the  particular  property  acquired  by  the  plain- 
tiff. Affirming  this  principle,  it  has  been  said:  "Generally,  when  such  a 
right  or  privilege  is  reserved,  the  purpose  intended  to  be  accomplished  by  it 
is  stated  in  the  conveyance,  or  can  be  gathered  from  a  plan  referred  to  therein, 
or  from  the  situation  of  the  property  with  reference  to  other  land  of  the 
grantor.  All  parties  then  take  with  notice  of  the  right  reserved  and  the 
burden  or  easement  imposed":  Badger  v.  Boardman,  16  Gray,  659,  660;  opin- 
ion by  Bigelow,  C.  J.  In  another  case  the  doctrine  was  thus  stated  by  the 
same  learned  judge:  "It  is  doubtless  true  that  such  may  be  the  efifect  of  a 
oondition  in  a  class  of  cases  where  it  is  apparent  that  the  condition  was 
Aimezed  to  a  grant  for  the  purpose  of  improving  or  rendering  more  beneficial 
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and  advantageons  the  occnpation  of  the  estate  granted,  when  it  should  becoma 
divided  into  separate  parcels;  and  be  owned  by  dififerent  individaals,  or  when 
the  manifest  object  of  a  restriction  on  the  use  of  an  estate  was  to  benefit  an« 
other  tract  adjoining  to  or  in  the  vicinity  of  the  land  on  which  the  restriction 
is  imposed.  But  in  the  absence  of  any  fact  or  circumstance  to  show  such 
purpose  or  object,  a  condition  annexed  to  a  grant  can  have  no  effect  or  opera- 
tion  either  at  law  or  in  equity  beyond  that  which  attaches  to  it  by  the  rules 
of  the  common  law.  The  benefit  of  the  condition  would  in  such  cases  inure 
only  to  the  grantor  and  his  heirs  or  devisees,  and  the  burden  of  it  would  rest 
on  the  estate  to  which  it  was  annexed,  and  on  those  who  held  it  or  any  part 
of  it  subject  to  the  condition.  Indeed,  no  restriction  on  the  use  of  land,  and 
no  condition  annexed  to  its  possession  and  enjoyment,  can  be  for  the  benefit 
of  the  grantee  or  those  holding  his  estate  in  the  granted  premises,  unless  it 
be  as  a  consideration  of  some  restriction  on  other  land,  which  may  operate  as  an 
advantage  or  convenience  in  the  use  and  occupation  of  the  granted  premises. 
Inasmuch  as  a  grantee  can  restrict  the  use  of  land  of  which  he  is  the  owner 
according  to  his  own  will  and  pleasure,  it  is  clear  that  he  can  derive  no  bene- 
fit from  a  restriction  or  condition,  as  such,  imposed  on  its  use  or  enjoyment 
by  any  prior  grantor  ":  Jevxll  v.  Lte,  14  Allen,  145,  149;  92  Am.  Dec.  744. 

Where  the  covenant  is  by  the  vendor  himself,  the  rule  is,  that  the  restrio* 
tion  is  taken  most  strongly  against  him,  modified  by  the  necessity  of  giving 
effect  to  every  portion  of  the  instrument,  so  far  as  it  can  reasonably  be  done. 
A  good  illustration  of  this  is  found  in  a  case  where  the  render  of  a  number 
of  building  lots  in  a  terrace  inserted  in  each  deed  a  covenant,  on  his  pari 
unexplained  by  any  recital  in  the  deed,  that  no  building  should  be  erected  on 
any  part  of  the  land  of  the  vendor  lying  on  the  east  side  of  the  terrace,  and 
opposite  to  tJie  plat  of  land  thereby  conveyed.  It  was  held  by  Sir  W.  Page- Wood, 
V.  C.  (afterwards  Lord  Hatherley),  that  the  words  above  Italicized  were  not 
merely  descriptive  of  the  position  of  the  land,  but  that  they  restricted  the  gen- 
eral meaning  of  the  former  words;  and  that  the  covenant  applied  only  to  that 
part  of  the  land  which  lay  immediately  opposite  the  lot  of  the  covenantee  in  the 
particular  deed.  In  the  course  of  his  opinion,  he  said:  "There  is  no  recital 
in  this  deed  of  an  intention  of  any  kind,  and  therefore  the  question  is  nar- 
rowed to  the  very  words  of  the  covenant  itself.  I  had  at  first  an  inclina- 
tion of  opinion  that  if  the  words  were  doubtful,  and  it  could  be  construed  in 
favor  of  the  defendants,  the  general  rule  would  be  this:  that  it  being 
equivalent  to  a  grant  on  the  part  of  the  vendor,  the  construction  must  be 
taken  most  strongly  against  the  grantor.  But,  on  the  other  hand,  there  is 
another  rule  of  construction  well  established,  namely,  that  it  is  right  to  give 
effect  to  every  word,  if  it  can  reasonably  and  properly  be  done.  I  do  not 
feel,  therefore,  at  liberty  to  say  that  it  is  doubtful  if  in  putting  one  construc- 
tion upon  this  covenant  I  give  complete  effect  to  all  the  words,  whereas  I  should 
be  leaving  a  portion  of  the  words  without  effect  in  giving  to  the  covenant  a 
contrary  construction.  If  I  take  the  construction  of  the  plaintiff,  I  sti  ike  the 
words  'and  opposite  to  the  plat  of  land'  out  of  the  covenant;  that  is,  the  cove- 
nant would  be  just  as  intelligible  in  the  sense  of  the  plaintiff  without  those 
words  as  with  them,  or  indeed  much  clearer.  It  would  be  effective  if  it  were 
only  •  any  part  of  the  land  lying  on  the  east  side  of  the  said  terrace.'  Those 
words  alone  would  have  given  the  plaintiff  the  right  for  which  he  now  contends. 
Am  I  at  liberty  to  say  that  the  other  words  are  superfluous,  and  wholly  inef- 
fective, and  are  merely  thrown  in  as  additional  description?  I  do  not  think 
that  would  be  a  sound  construction.  The  phraseology  would  be  ill-selected. 
What  I  should  have  expected  would  have  been  '  lying  on  the  east  side  of  the 
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terrace,*  or  'opposite  to  the  terrace.*  I  do  not  see  why  the  definition  *  oppo- 
site '  shonld  be  confined  to  opposite  to  the  particnlar  piece  of  land  thereby  con- 
veyed,  if  the  parties  were  stipulating  to  have  the  whole  of  the  land  unbuilt 
upon  opposite  the  terrace.  If  that  were  the  intention,  it  wonld  have  been 
clearly  expressed  on  both  sides,  and  there  would  not  have  been  a  distinct 
reference  to  the  particular  plat  of  land  conveyed.  The  construction,  there- 
fore, which  makes  every  word  operative  would  be,  that  there  should  be  no 
building  on  the  piece  of  land  lying  "to  the  east  of  the  terrace  and  also  oppo- 
site to  the  plat  conveyed;  and  then  the  word  'opposite '  becomes  more  definite, 
and  the  land  must  possess  both  the  qualities  of  being  on  the  east  side  and 
also  opposite.  The  scheme  was,  that  this  gentleman,  being  minded  to  make 
a  terrace,  and  to  give  every  person  some  land  opposite  to  his  house,  free  from 
buildings,  makes  a  particular  covenant  with  each  person  in  the  terrace  that 
the  piece  of  laud  opposite  his  house  should  not  be  built  upon;  and  if  the  ter- 
race bad  been  completed,  each  party  would  have  had  his  house,  and  a  piece  of 
land  opposite  unbuilt  upon;  and  in  a  certain  sense,  though  very  inadequately, 
there  would  have  been  a  sectirity  that  the  whole  land  should  not  be  built  upon. 
But  in  that  case  every  one  would  have  had  to  rely  upon  his  neighbor,  as 
either  of  them  might  have  released  his  covenant,  and  it  might  have  been  re- 
duced to  this,  that  one  might  be  left  with  only  a  strip  of  land  opposite  un- 
built upon  to  enable  him  to  look  from  his  own  windows  to  the  distant 
country,  and  to  obtain  light  and  air.  That  would  be  a  very  improbable 
agreement;  still,  it  is  not  a  benefit  to  be  altogether  despised,  or  so  utterly  im- 
probable a  contract  as  to  authorize  me  to  give  a  more  extended  operation  to 
the  covenant.  I  am  therefore  compelled  to  come  to  the  conclusiou,  look- 
ing to  the  absence  of  the  recital  of  an  intention  that  the  whole  of  the  land 
should  not  be  built  upon,  and  to  the  covenant  alone,  and  the  eflfect  which  I 
am  bound  to  give  to  every  word  if  it  can  have  a  distinct  legal  bearing  and 
is  not  mere  tautology,  —  I  am  reluctantly-  compelled  to  decide  that  the 
meaning  is  such  as  I  have  described,  and  that  the  plaintiff  is  not  entitled  to 
relief  ":  Patching  v.  Dubbins,  Kay,  1,  14. 

Where  the  covenant  is,  not  to  build  within  a  certain  distance  from  the 
street  on  which  the  land  is  bounded,  the  erection  of  a  bay-window,  which 
has  the  effect  of  carrying  the  front  line  of  the  building  forward  beyond  the 
building  line  so  agreed  upon,  and  to  that  extent  obstructing  the  lateral  view 
of  other  owners,  is  a  violation  of  the  covenant,  and  will  be  enjoined  in  equity; 
and  this,  although  the  structure  does  not  rest  upon  the  ground,  but  is  ex- 
tended out  from  the  house  at  a  distance  of  four  feet  above  the  ground,  and 
from  that  point  to  the  top  of  the  building.  In  so  holding,  the  court,  speak- 
ing through  Mr.  Justice  Soule,  said:  ''  We  cannot  regard  this  addition  as  an 
or<^inary  projection  or  variation  in  detail  in  the  arrangement  and  ornamen- 
tation of  the  front  of  the  house,  which  the  parties  to  the  deed  from  the  city 
may  havb  contemplated  as  being  proper  under  the  provisions  of  the  deed. 
The  addition  is,  in  substance  and  effect,  a  removal  of  the  front  line  of  the 
house  three  feet  and  three  inches  nearer  to  the  street  than  the  deed  permits. 
The  effect  on  the  adjoining  estates  is  substantially  the  same  as  if  the  addition 
were  supported  by  a  wall  rising  from  the  ground  perpendicularly  to  its  front 
line  instead  of  being  supported,  as  it  now  is  ":  Sanborn  v.  Bice,  129  Mass.  387, 
397. 

The  deed  of  a  lot  of  ground  bounded  on  a  street  contained  a  condition 
♦•hat  "no  dwelling-house  or  other  building  shall  be  erected  on  the  rear  of 
said  lot."  The  deed  also  recited  that  the  building  then  on  the  land  conformed 
«b  ti>«  coc'lition.     *a  y>«w  of  this  r'»cita'  it  ""as  h«sld  tHat  the  d?«d  presented 


June,  1890.]  Ladd  v.  City  of  Boston.  496 

no  ambiguity,  but  that  all  that  part  of  the  lot  described  in  the  deed  which 
lay  behind  the  houae  was  to  be  regarded  as  "  the  rear  of  said  lot,"  within  the 
meaning  of  the  condition  nnder  consideration.  It  was  accordingly  held  that 
the  erection  of  an  L  in  the  rear  of  the  house,  which  originally  stood  on  the 
lot,  about  seventeen  feet  wide,  and  of  a  height  equal  to  the  height  of  the 
house,  was  a  violation  of  the  condition,  such  as  warranted  relief  by  injunc- 
tion: Sanhorn  v.  Rice,  129  Mass.  387,  397. 

From  this  it  follows  that  where  the  covenant  is  intended  for  the  benefit  of 
land  retained  by  the  covenantee,  and  he  has  afterwards  parted  with  such 
land  to  auot^ier  vendee,  he  cannot  thereafter  release  the  covenant,  because 
he  cannot  do  anything  in  derogation  of  the  rights  of  his  subsequent  vendee. 
The  covenant  having  passed  with  the  land  to  the  vendee,  and  inured  to  his 
benefit  as  an  easement  annexed  to  his  land,  and  as  there  is  a  reasonable  pre- 
sumption that  the  existence  of  the  easement  was  taken  into  consideration  in 
fixing  the  purchase  price  of  the  laud,  the  original  vendor  cannot  release  it, 
or  otherwise  deprive  his  vendee  of  the  benefit  of  it,  any  more  than  he  could 
arbitrarily  reclaim  the  whole  property  from  his  vendee.     The  right  is  in  the 
nature  of  property;   it  has  been  purchased  and  paid  for;  it  is  vested;  it  is 
therefore  under  the  protection  of  the  law,  and  cannot  be  divested  by  the  mere 
»ot  of  the  vendor.     The  rule  is,  that  where  the  vendor  sells  a  portion  of  his 
land,  and  retains  a  portion,  and,  makes  a  covenant  of  this  kind  with  his  ven- 
dee, and  requires  the  same  covenant  from  his  vendee,  these  covenants  create 
reciprocal  rights  and  obligations,  which  are  handed  down  from  successor  to 
successor,  indefinitely,  so  that  a  purchaser  who  receives  a  substantial  injury 
from  a  breach  of  such  a  covenant  is  entitled  to  the  aid  of  a  court  of  equity 
for  redress  by  injunction:    Western  v.  McDermot,  L.  R.  1  Eq.  499,  504.     And 
even  where  the  second  purchaser  did  not  actually  know  that  the  previous 
purchaser  had  bought  subject  to  a  similar  restriction,  still,  where  he  had  pur- 
chased all  the  rights  of  his  vendors  relating  to  a  particular  plat  of  land,  it 
became  impossible  for  the  vendors,  from  the  time  of  his  purchase,  to  release 
the  former  purchaser  from  his  covenant  not  to  build  within  six  feet  of  the 
road,  or  to  alter  in  any  respect  their  rights  against  him:   Child  v.  Douglas, 
Kay,  675.     But  it  is  obvious  that  the  covenantee  can  at  any  time  release  the 
covenant,  so  far  as  his  own  personal  rights  are  concerned;  and  where  the 
covenants  are  not  reciprocal,  according  to  the  observation  of  Lord  Eldon,  if 
the  landlord  releases  some  of  the  tenants  from  their  covenants,  this,  as  against 
the  landlord  himself,  has  the  effect  of  releasing  all.     He  said:  "The  land- 
lord, in  such  a  case,  is  stipulating  not  only  for  his  own  benefit,  but  for  the 
benefit  of  all  the  tenants  in  that  neighborhood.     If,  therefore,  the  landlord, 
in  some  particular  instance,  lets  loose  some  of  his  tenants,  he  cuinot  come 
into  equity  to  restrain  others  from  infringing  the  covenant,  to  whom  he  has 
not  given  such  a  license.     He  may  have  a  good  case  for  damages  at  law;  but 
if  he  thinks  it  right  to  take  away  the  benefit  of  his  general  plan  from  somt 
of  his  tenants,  he  cannot  with  any  justice  come  into  equity  for  an  injunction^ 
against  those  tenants.     It  is  not  a  question  of  mere  acquiescence;  but  in  every 
instance  in  which  the  grantor  suffers  grantees  to  deviate  from  a  general  plait 
intended  for  the  benefit  of  all,  he  deprives  others  of  the  right  which  he  had 
given  them  to  have  the  general  plan  enforced  for  the  benefit  of  all.     In  sv^i 
cases  I  have  always  understood  this  court  will  leave  the  parties  to  their  remedy 
at  law":  Roper  v.   WilliaTm,  Turn,  &  R.  18,  22. 

It  is  obvious  that  the  original  covenantee  may  by  his  conduct  estop  himself 
from  enforcing  the  covenant,  although  he  may  never  have  formally  released 
it.     Such  a  case  arises  where  the  covenantee  himself  has  allowed  the  cove- 
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nant  to  be  violated  by  the  owners  of  various  lots  in  the  scheme  of  improve- 
ment, until  the  character  of  the  property  has  become  so  changed  that  to  enforce 
against  some  of  the  lot-owners  an  obligation  which  has  been  released  as  to 
many  of  the  others  would  be  oppressive.  This  was  the  ground  on  which 
the  two  cases  just  cited  were  decided.  In  the  former  of  them,  the  Duke  of 
Bedford,  being  the  owner  of  all  the  property  in  the  neighborhood  of  tha 
British  Museum,  for  the  protection  of  a  large  part  of  that  property  known  as 
Southampton  House,  took  a  covenant  from  the  persons  to  whom  he  sold  or 
let  other  parts  of  the  property,  restricting  them  from  building  upon  them 
otherwise  than  in  a  particular  way.  But  he  himself  afterwards  built  upon  a 
large  part  of  the  property  which  was  originally  intended  not  to  be  built  upon, 
and  having  so  built,  he  came  to  the  court  of  chancery,  asking  it  to  restraio 
persons  who  wanted  to  build  contrary  to  their  covenant  upon  an  adjoining 
part  of  the  property.  Lord  Eldon  held  that  this  would  not  be  done.  Be- 
cause  the  complainant  had  so  altered  the  property  since  he  compelled  these 
persons  to  enter  into  the  covenants,  and  had  so  completely  changed  the  face 
of  it  by  building  houses  which  were  against  the  covenant,  and  which  the 
persons  to  whom  he  had  granted  building  leases  might  have  restrained  him 
from  building,  it  was  held  that  it  would  be  now  inequitable  to  give  him 
the  benefit  of  the  covenant  which  he  himself  had  treated  as  absolutely  void: 
Dtike  of  Bedford  v.  Trustees  of  British  Museum,  2  Mylne  &  K.  552.  Another 
case,  decided  by  a  single  judge,  Mr.  Justice  Pearson,  presents  an  application 
of  the  same  principle.  A  building  estate  was  laid  out  in  lots,  which  were 
sold  by  the  owners  of  the  estate  to  different  purchasers,  each  of  whom  cove- 
nanted with  the  vendors,  and  with  the  owners  of  the  other  lots  entitled  ta 
the  benefit  of  the  covenant,  not  to  build  a  shop  on  the  land,  or  to  use  hi« 
house  as  a  shop,  or  to  carry  on  any  trade  therein.  The  purchaser  of  one  of 
the  lots,  who  occupied  his  house  as  a  private  residence,  brought  an  actioa 
against  the  purchaser  of  another  lot,  who  was  using  his  house  as  a  beer-shop, 
to  restrain  him  from  breaking  his  covenant,  and  for  damages.  The  defendant 
had,  to  the  knowledge  of  the  plaintiff,  so  used  his  house  for  three  years  be- 
fore the  action  was  commenced.  There  was  evidence  that  several  other 
houses  built  on  other  of  the  lots  (one  of  them  immediately  opposite  the  plain* 
tiff's  house)  had  been  for  some  time  used  as  shops,  notwithstanding  the  cove- 
nants, and  that  many  of  the  houses  adjoining  the  plaintiff's  house  were 
occupied,  not  each  by  a  single  tenant,  but  each  by  two  families  at  equal 
rents.  It  was  held  that  the  character  of  the  property  had  become  so  changed 
that  the  original  purpose  —  of  keeping  all  the  estate  as  a  residence  property 
—  for  which  the  covenant  had  been  entered  into  had  failed,  and  that  it 
would,  under  the  circumstances,  be  inequitable  to  enforce  the  specific  per- 
formance of  the  covenant:  Sayers  v.  Gollyer,  24  Ch.  Div.  ISO.  This  is  in 
conformity  to  an  observation  of  Lord  Eldon  in  dealing  with  such  a  case, 
where  the  plaintiff  was  the  vendor  and  original  covenantee:  "Every  relaxa- 
tion which  the  plaintiff  has  permitted  in  allowing  houses  to  be  built  in  viola, 
tion  of  the  covenant  amounts  pro  tanto  to  a  dispensation  of  the  obligation 
intended  to  be  contracted  by  the  defendant.  Very  little,  in  cases  of  this 
nature,  is  sufficient  to  show  acquiescence;  and  courts  of  equity  will  not  in- 
terfere nnless  the  most  active  diligence  has  been  exercised  throughout  the 

whole  proceeding In  every  case  of  this  sort,  the  party  injured  is  bound 

to  make  immediate  application  to  the  court  in  the  first  instance,  and  can- 
not permit  money  to  be  expended  by  a  person,  even  though  he  had  notice  of 
the  covenant,  and  then  apply  for  an  injunction  ":  Roper  v.  WiUiarnSf  Turn,  h 
R.  18,22. 
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A  good  fllnstration  of  tb«  doetrine  that  the  original  coreDantee  may  lose 
the  right  to  enforoe  snch  a  coyenant  in  respect  of  a  particular  lot  is  found  li»> 
a  decision  of  the  court  of  appeals  of  Kentucky,  in  the  case  of  Duncan  v.- 
Central  Paatenger  Jfy  Co.,  86  Ky.  626,  where  a  man  owning  certain  unim- 
proved city  property  laid  it  out  on  a  plan  by  which  it  was  intended  to  be  sold;; 
for  residences  only.     He  sold  and  conveyed  several  of  the  lots  to  A,  with/ 
the  following  clanse  in  the  deeds:  "  It  is  hereby  agreed  between  the  first  and 
•econd  parties  that  no  business,  mannfaotnring,  or  other  than  dwelling  housea 
■hall  be  built  upon  said  property,  and  no  alley  shall  run  through  said  prop-  - 
erty,  and  no  building  of  any  kind  shall  b«  put  thereon  fronting  any  other - 
way  than  on  Highland  Avenue  or  the  said  twenty-foot  alley."    He  after- 
wards sold  other  lots  to  different  persons  without  any  restrictions  whatever;, 
and  he  made  mortgages  of  the  rest  of  the  property  without  any  restrictions 
therein.     A  conveyed  the  lots  which  he  had  thus  purchased  to  a  street-rail- 
way company,  and  they  commenced  the  erection  thereon  of  a  stable  for  their 
horses.     It  was  held  that  the  original  vendor  was  not  entitled  to  have  tha>. 
railway  company  enjoined  from  erecting  and  maintaining  their  stable,  since-, 
the  evidence  showed  such  an  abandonment  on  his  part  of  the  original  puF-- 
poses  in  respect  of  the  land  which  induced  him  to  insert  the  above  restrie-  - 
tion,  and  since  no  other  vendee  of  his  was  complaining.     This  decision  really - 
goes  no  further  than  to  hold  that  the  original  vendee  may  by  his  conduct^ . 
estop  himsolf  from  insisting  on  the  performance  of  such  a  covenant  or  agree- 
ment, but  it  does  not  touch  the  rights  of  his  other  vendees;  though  it  . 
would  seem  that  under  the  circumstances  of  the  Kentucky  case  the  right  to  • 
relief  might  well  have  been  sustained  on  the  theory  that  he  represented^'' 
them,  being  the  person  with  whom  the  covenant  had  been  made.     The  wbole> 
case  shows  that  one  of  the  purposes  of  the  covenant  was  to  keep  out  of  th& 
improvement  the  kind  of  a  nuisance  which  was  put  there,  —  a  horse-car. 
■table,  and  it  may  be  doubted  whether  the  case  was  well  decided. 

The  doctrine  of  the  preceding  paragraph  can  have  no  application  to  a  caser 
where  the  original  vendor,  having  inserted  such  a  covenant  in  his  deed  for 
the  benefit  of  the  land  retained  by  him,  has  sold  such  land  to  another  ven- 
dee; in  such  a  case  he  may  estop  himself  by  his  laches,  but  he  cannot  estop^ 
his  subsequent  vendee.  Snch  was  the  qualification  put  upon  this  case,  in  a.i 
subsequent  case,  by  Sir  W.  Page-Wood,  V.  C. :  "  The  better  view  is,  that  lu 
landlord  in  such  a  case  having  secured  from  the  purchaser  or  lessee  of  parfc 
a  particular  benefit  in  respect  of  the  land,  if  he  afterwards  sell  the  rest  of 
the  land,  he  must  be  taken  to  sell  the  benefit  of  that  covenant  also  ":  Child? 
▼.  Douglas,  Kay,  660,  572.  But  it  is  equally  clear  that  such  subsequent. 
Tendee  may  estop  himself  by  his  laches  or  acquiescence  from  claiming: 
equitable  relief  against  a  violation  of  the  covenant.  In  a  case  where  this^ 
principle  was  clearly  recognized,  it  was  held  that  the  mere  fact  that  the  plaii>^ 
tiff  in  a  suit  in  equity  has  acquiesced  in  other  breaMshes  of  the  same  covenants 
by  other  assigns  of  th«  original  vendor,  or  even  that  he  has  broken  them  hin».- 
■elf  in  unimportant  and  harmless  particulars,  will  not  debar  him  from  th» 
right  to  relief  in  equity  against  a  substantial  and  harmful  violation  of  it> 
Thus  where  the  covenant  was  against  building  in  the  garden  attached  to  the 
house  built  on  the  ground  originally  conveyed,  and  also  against  allowing: 
trees  to  grow  in  the  garden  above  the  height  of  eight  feet,  the  plaintiff  might> 
restrain  his  neighbor  from  violating  the  covenant  as  to  building,  although  h» 
had  permitted  trees  to  grow  in  the  gardens  of  others  subject  to  the  oova.- 
sants,  higher  than  eight  feet,  without  making  objection,  and  althou|^  he  evem 
▲Jf.  St.  Bar..  You  XXL  -  32 
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'•llowed  sncli  trees  to  grow  in  hia  own  garden :  Western  ▼.  McDerrrKOf  L  R.  1 
-Uq.  499,  607;  affirmed,  L.  R.  2  Ch.  72. 

A  covenant,  condition,  or  agreement  in  a  deed  of  conveyance  will  not  b« 
'enforced  in  equity,  where  such  changes  have  taken  place,  since  the  deed  waa 
executed,  as  to  render  specific  performance  of  the  covenant  inequitable. 
This  la  perhaps  referable  to  the  general  maxim,  Lex  non  cogii  ad  vana  am  bn- 
,  foasihiUa.  It  is  a  branch  of  the  general  doctrine  relating  to  relief  in  equity, 
in  the  form  of  the  specific  performance  of  agreements,  that  such  relief  will  be 
withheld  where,  by  reason  of  changes  of  circumstances,  more  injustice  will  be 
worlced  by  decreeing  than  by  refusing  a  specific  performance;  in  which  cases 
the  parties  are  left  to  their  remedies  at  law.  This  doctrine  was  well  stated, 
with  reference  to  the  subject  under  consideration,  by  Danforth,  J.,  in  a  case  in 
the  court  of  appeals  of  New  YcHrk:  "  It  certainly  is  not  the  doctrine  of  courts  of 
equity  to  enforce  by  its  peculiar  mandate  every  contract,  in  all  cases,  even 
where  specific  execution  ia  found  to  be  its  legal  intention  and  efifeot.  It  gives 
'  «r  withholds  such  decree  according  to  its  discretion,  in  view  of  the  circum* 
>  stances  of  the  case;  and  the  plaintiff 's  prayer  for  relief  is  not  answered,  where, 
•ander  those  circumstances,  the  relief  he  seeks  would  be  inequitable  (citing 
iPeten  ▼.  DOaplaine,  49  N.  Y.  362;  Margrqfy.  Mmr,  57  N.  Y.  155;  Mathetn  v. 
TenoOliger,  3  Barb.  61;  Radclife  v.  Warrington,  12  Yes.  331).  If  for  any 
reason,  therefore,  not  referable  to  the  defendant,  an  enforcement  of  the 
covenant  would  defeat  either  the  ends  contemplated  by  the  parties,  a  court 
of  equity  might  well  refuse  to  inquire;  or  if  in  fact  the  condition  of  the  prop> 
erty  by  which  the  premises  are  surrounded  has  been  so  altered  *  that  the 
terms  and  restrictions '  of  the  covenant  are  no  longer  applicable  to  the  existing 
-•tateof  things  (citing  I  Story's  Eq.  J'ar.,  10th  ed.,  sec.  750);  and  so,  though  the 
contract  was  fair  and  just  when  made,  the  interference  of  the  court  should  be  de- 
nied if  subsequent  events  have  made  performance  by  the  defendant  so  onerous 
that  its  enforcement  would  impose  great  hardship  upon  him,  and  cause  little 
or  no  benefit  to  the  plaintiff ":  Trustees  of  Columbia  College  v.  Thacher,  87 
N.  Y.  311,  317;  41  Am.  Rep.  365;  citing  to  the  last  proposition,  Tliomson 
T.  Hareourt,  2  Brown  Pari.  Rep.  415;  Davis  r.  Hone,  2  Schoales  St  L.  340; 
Baily  v.  De  Grespigny,  L.  R,  4  Q.  B.  180;  Clarke  v.  Rochester  etc  R.  R.  Co., 
18  Barb.  360.  When,  therefore,  the  deed  recited  that  the  object  which  the 
parses  to  ^e  covenant  had  in  view  was  "  to  provide  for  the  better  improve* 
ment  of  the  lands,  and  to  secure  their  permanent  value,"  and  the  parties 
mutually  covenanted  for  themselves,  their  heirs  and  assigns,  that  only  dwell* 
ing-houses  should  be  erected  npon  their  respective  premises,  and  that  neither 
would  pennit  or  carry  on  "  any  stable,  school-house,  engine-house,  tenement, 
or  community  house,  or  any  kind  of  manufactory,  trade,  or  business,"  on  any 
part  of  said  lands,  and  it  appeared  that  at  the  time  of  the  hearing  of  the 
•nit  in  equity  to  enforce  the  covenant  the  neighborhood  had  become  so 
changed  by  the  growth  and  extension  of  business  houses,  and  by  the  erection 
of  an  elevated  railroad  running  opposite  the  second-story  windows  of  th« 
houses,  as  to  render  it  undesirable  for  residence  purposes,  bat  nevertheless 
valuable  for  business  purposes,  it  was  held  that,  the  entire  purpose  for 
which  the  covenant  was  inserted  in  the  deed  having  failed,  equity  would  not 
decree  enforcement  of  the  covenant,  but  would  leave  the  plaintiflEs  to  their 
remedy  at  law;  TrveUee  qf  Columbia  College  v.  Tkaeher,  87  N.  Y.  311;  47 
Am.  Rep.  365;  on  former  appeal,  gub  nam.  Truateea  qf  Columbia  CoUegt  t. 
Lgneh,  70  N.  Y.  440;  26  Am.  Rep.  616. 

EviDBNCB  or  THB  Intbnt.  —  The  question  whether  snoh  an  easement  is  a 
'.{tersooal  right,  or  is  to  be  construed  to  be  appurtenant  to  some  other  estate^ 
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must  be  determined  by  the  fair  interpretation  of  the  grant  or  reservation 
creating  the  easement,  aided,  if  necessary,  by  the  situation  of  the  property 
and  the  surrounding  circumstances:  Peck  v.  Conway,  119  Mass.  546. 

The  importance  of  restraining  the  evidence  which  is  heard  upon  the  qaes- 
tion  of  the  intent  of  the  parties  to  the  language  of  the  deed  itself,  at  leaat 
when  interpreted  by  the  immediately  surrounding  circumstances,  is  showa 
by  several  cases,  which  lay  stress  upon  the  consideration  that  subsequent 
grantees  who  take  with  such  restrictive  covenants  in  their  deeds  have  ordi* 
narily  no  other  means  of  knowing  the  purpose  of  the  parties  to  the  deed  in 
which  the  covenant  was  first  inserted,  —  whether  or  not  it  was  intended  to 
create  a  negative  easement  in  favor  of  a  particular  piece  of  land  which  the 
original  covenantee  retained  for  himself,  and  perhaps  subsequently  sold.  In 
a  case  where  the  action  was  at  law  to  recover  damages  for  the  breach  of  such 
a  covenant,  the  court,  speaking  through  Morton,  J.,  said:  "The  mere  fact, 
which  plainti£Ps  offered  to  prove,  that  Willis  Buchnam,  at  the  time  when  ha 
conveyed  to  Monroe  and  others,  was  the  owner  of  land  separated  from  the 
estate  granted  by  the  Woburn  Branch  railroad,  is  not  sufficient  to  show  that 
the  object  of  the  restriction  was  to  benefit  the  laud.  In  the  absence  of  any 
words  in  the  deed  to  this  effect,  or  any  reference  to  a  plan  showing  a  general 
scheme  of  improvement,  the  grantees  took  their  estate  without  any  notice, 
express  or  constniotive,  that  the  restriction  was  intended  for  the  benefit  of 
the  adjoining  estate.  For  anytbing  that  appears,  it  may  have  been  intended 
only  for  the  benefit  of  the  grantor,  and  for  his  personal  convenience  ":  Skin- 
ner v.  ahepard,  130  Mass.  180,  181;  citing  Jeffries  v.  Jeffries,  117  Mass.  181; 
Jewell  V.  Lee,  14  Allen,  145;  92  Am.  Dec.  744;  Badger  v.  Boardman,  16  Gray, 
659. 

It  is  with  reference  to  this  principle  that  evidence  that  the  restriction 
contained  In  a  particular  deed  was  a  part  of  a  general  plan  becomes  of  the 
greatest  importance,  and  in  many  cases  controlling.  But  it  ought  to  bo 
carefully  added  that  the  fact  that  there  is  no  evidence  that  a  particular  ro> 
•triction  was  a  part  of  a  general  plan  does  not  negative  the  conclusion  that 
it  was  intended  for  the  benefit  of  a  particular  adjacent  estate.  The  situa- 
tion of  the  two  parcels  of  land  in  respect  of  each  other  may  be  such  as  to 
render  such  a  conclusion  unavoidable,  as,  for  instance,  where  a  vendor  sella 
one  adjoining  parcel  with  an  agreement  not  to  build  upon  the  other,  in 
which  case  the  conclusion  is  unavoidable  that  he  annexes  to  the  parcel  told 
an  easement  of  light,  air,  and  view  in  respect  of  the  parcel  retained;  but 
where  the  restriction  is  no  part  of  a  general  plan,  and  there  is  nothing  in 
the  language  of  the  deed,  when  interpreted  by  surrounding  circomstances, 
from  which  it  can  be  fairly  inferred  that  the  restriction  was  intended  for 
the  benefit  of  any  particular  piece  of  land  retained  by  the  vendor,  the  cove* 
nant  cannot  be  enforced  by  one  who  subsequently  acquires  from  the  vendor 
the  particular  piece  of  land,  nor  by  the  vendor  for  the  exclnaive  benefit  of 
nich  subsequent  purchaser:  Dana  v.  Wentworth,  111  Maaa.  291. 

In  determining  whether  such  a  restriction  was  intended  for  the  benefit  of 
particular  adjacent  lota  or  parcels  of  ground,  an  important  evidentiary  cir- 
cumatanoe  is,  that  similar  restrictions  were  inserted  in  other  deeds  conveying 
each  other  lots  or  parcels,  or  that  the  deeds  conveying  such  other  lots  or  par* 
oels  ccmtained  references  to  the  reetrictive  clause  in  the  particular  deed: 
Badger  v.  Boardman,  16  Gray,  559. 

It  may  be  extracted  from  the  decision  of  Vice-Chancellor  Shadwell  that  in 
case  of  a  reversion  the  vendor  will  take  the  land  back  free  from  the  restrict- 
ive covenants:  Sehreiber  r.  Creed,  10  Si^i.  9.     This  is  illustrated  by  a  later 
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ease  In  tbat  eonntry,  where  A  sold  a  part  of  an  estate  to  B,  who  entered  into 
restrictive  covenants  for  himself,  his  heirs  and  assigns,  with  A,  his  heirs,  execn- 
tors,  and  administrators,  as  to  buildings  on  the  property  so  sold,  but  did  not 
enter  into  any  as  to  the  land  retained.  After  this  transaction,  A  sold  to  other 
persons  various  lots  of  the  land  retained,  but  nothing  appeared  as  to  other 
conveyances,  nor  was  there  any  evidence  that  they  were  informed  of  the 
covenants  entered  into  by  B.  After  this,  A  bought  back  from  B  what  he  had 
sold  to  him.  It  was  held  by  the  court  of  appeal  that  the  benefits  of  B's  cove- 
nants did  not  in  equity  pass  to  the  subsequent  purchasers  of  other  parts  of 
the  estate  from  A,  and  that  A,  after  the  repurchase,  could  make  a  title  to 
the  repurchased  land  discharged  from  the  covenants:  Ktetea  ▼.  Lyon,  L.  R.  4 
Ch.  218. 

In  one  of  the  oases  cited  in  the  preceding  paragraphs,  where  the  covenant 
established  a  building  line,  and  the  prohibited  distance  had  been  by  accident 
left  blank  in  the  former  purchaser's  covenant,  without  knowledge  of  the 
vendors,  and  they  had  a  right  to  have  the  deed  rectified,  the  second  pur- 
chaser was  held  entitled  to  an  injunction  to  restrain  a  breach  of  the  covenant 
by  the  former  purchaiser;  and  it  was  held  that  as  this  right  was  entirely 
equitable,  and  might,  if  the  covenant  had  been  perfect,  have  been  enforced 
in  the  absence  of  the  original  covenanting  parties,  an  injunction  might  be 
granted  without  having  the  deed  rectified,  and  without  making  the  cove- 
nantee a  party  to  the  suit:  Child  t.  Douglas,  Kay,  575.  Where  the  covenantor 
has  bnilt  in  violation  of  the  covenant,  the  court  will  exercise  its  jurisdiction 
by  a  mandatory  injunction  to  require  him  to  tear  it  down  in  so  far  as  it  vio- 
lates the  covenant,  without  regard  to  the  hardship  of  the  case:  Manner*  v. 
Johnson,  I  Ch.  Div.  673.  And  such  also  was  the  relief  adjudged  in  Hall  v. 
Wuster,  7  Mo.  App.  56. 

The  covenants  in  deeds  usually  run  to  the  coveaantoe,  "his  heirs  and  as- 
signs." Suppose,  then,  that  the  covenantee  conveys  some  of  the  land  and 
retains  some  of  it.  The  covenant  runs  with  the  parcel  conveyed,  and  passes 
to  that  "assign,"  so  as  to  give  him  a  right  to  file  a  bill  in  equity  for  an  in- 
junction against  its  violation:  Manners  v.  Johnson,  I  Ch.  Div.  673,  681.  It 
also  continues  to  inure  to  the  benefit  of  the  original  oorenantee,  in  respect  of 
so  much  of  the  land  as  he  retains:  Manners  v.  Johnson,  1  Ch.  Div.  673,  681. 
It  follows  that,  under  the  practice  in  chancery  where  parties  having  a  com- 
mon though  not  a  joint  interest  are  allowed  to  join  in  the  bill,  both  the  ori- 
ginal covenantee  ajid  his  assign  may  join  in  the  bill  for  such  an  injunction: 
Manners  v.  Johnson,  1  Ch.  Div.  673,  681.  But  as  the  interest  of  the  respect- 
ive lot-owners  is  common,  and'not  joint,  and  may  be  even  different  in  degree, 
so  that  some  may  be  willing  to  assist  in  defraying  the  expense  of  the  litigation 
to  vindicate  idieir  rights  under  it,  wIhm  others  may  not,  it  ia  not  necessary 
that  all  owners  having  a  right  to  the  same  redress  should  join  as  plaintiffii  ia 
the  action,  or  that  failing  to  do  so,  they  should  be  made  defendants:  Western 
▼.  MeDermot,  L.  R.  1  Eq.  498;  affirmed,  L.  R.  2  Ch.  72. 

An  adequate  insight  into  this  subject  eannot  be  obtained  wititoai  a  ear*. 
htl  examination  of  several  illustrative  cases  in  which  relief  was  granted  and 
refused.  In  (me  such  case.  A,  the  owner  of  a  large  tract  of  land,  ccHiveyed  a 
triangular  portion  of  it  to  B,  who  owned  the  next  adjoining  lot  beyond,  with 
the  reservation  in  the  deed,  "  that  no  building  is  to  be  erected  by  the  said  S^ 
his  heirs  or  assigns,  upon  the  land  herein  conveyed."  A  retained  the  rest  of 
the  lot  as  his  homestead,  and  owned  no  other  land  in  the  vicinity.  He  after- 
wards sold  the  homestead  lot  to  C,  by  a  deed  desoribing  the  land  by  metes 
and  bounds,  but  making  no  mention  of  the  resenratkm  in  the  deed  to  B,  or 
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of  privileges  and  appnrtenances.  B  afterwards  sold  to  D,  by  *  deed  making  no 
reference  to  the  reservation,  and  D  had  no  knowledge  of  it.  All  the  deeds 
were  duly  recorded.  It  was  held  that  it  was  to  be  inferred  that  A  and  B  in- 
tended to  create  an  easement  in  the  granted  land  for  the  benefit  of  the  ad- 
joining estate  of  A;  that  this  easement  passed  as  appurtenant  to  the  land  by 
the  conreyance  of  C;  and  that  he  could  maintain  a  suit  in  equity  to  prevent 
D  from  building  on  his  land,  though  the  proposed  building  would  do 
no  appreciable  injury  to  the  land  of  C:  Peck  v.  Contoay,  119  Mass.  646. 
In  giving  the  opinion  of  the  court,  Morton,  J.,  said:  "In  this  case  the 
triangular  piece  of  land  affected  by  the  easement  was  a  part  of  a  large 
lot  owned  by  Ensign  [A].  He  retained  the  remainder  of  the  large  lot 
for  his  homestead.  There  is  no  suggestion  that  he  had  other  Isuid  in  the 
vicinity  which  could  be  benefited  by  the  restriction.  It  ia  difficult  to  see 
l."W  he  would  have  any  interest  in  restricting  the  use  of  the  land  sold,  ex- 
cept as  owner  of  the  houae  lot  which  he  retained.  The  nature  of  the  restrio- 
tion  also  implies  that  it  was  intended  for  the  benefit  of  this  lot.  A  prohibition 
against  building  on  the  land  sold  would  be  obviously  useful  and  beneficial  to 
this  lot,  giving  it  the  benefit  of  better  light  and  air  and  prospect.  This  is  its 
apparent  purpose,  while  it  would  be  of  no  appreciable  advantage  for  any 
other  purpose.  The  fair  inference  is,  that  the  parties  intended  to  create  this 
easement  or  servitude  for  the  benefit  of  the  adjoining  estate.  We  are  there* 
fore  of  opinion  that  it  was  not  a  mere  personal  right  in  Ensign,  but  was  an 
easement  appurtenant  to  the  estate  which  he  conveyed  to  the  plaintiflf ":  Peck 
V.  Conway,  119  Mass.  546;  citing  Dennis  v.  Wilson,  107  Mass.  591;  Steams  v. 
Mullen,  4  Gray,  151.  It  should  seem  that  this  case  might  well  have  been  de- 
cided the  other  way,  on  the  ground  that  the  enforcement  of  a  covenant  not 
to  build  at  all/  where  to  build  would  cause  no  appreciable  injury  to  the  ad- 
joining lot,  would  be  unreasonable.  But  the  court  disposed  of  this  question 
in  this  way:  *'  Nor  can  the  fact  found  by  the  master,  that  the  erection  of  the 
building  contemplated  by  the  defendants  'would  be  no  appreciable  damage  or 
injury  to  the  plaintiff's  premises,'  affect  the  rights  of  the  parties.  Such  an 
act  of  the  defendants  would  be  against  the  restriction  by  which  they  are 
bonnd,  and  a  violation  of  the  rights  of  the  plaintiff,  of  which  she  cannot  be  de- 
prived because  in  the  judgment  of  others  it  is  of  little  or  no  damage  ":  Peek 
T.  Conway,  119  Mass.  546.  In  Oreen  v.  Creighton,  7  R.  I.  1,  9,  several  ten- 
ants in  common  of  a  tract  of  land  laid  it  off,  and  by  a  deed  dedicated  a  strip  of 
land  to  be  used  as  a  highway,  so  that  their  lots  should  front  upon  both  sides 
thereof.  In  their  deed  by  which  they  made  this  dedication,  they  inserted  the 
following  covenant:  "It  is  hereby  expressly  understood,  covenanted,  and 
agreed  by  the  grantors,  for  themselves  and  their  heirs  and  assigns  respectively 
forever,  that  no  building  of  any  description  shall,  at  any  time  hereafter,  be 
erected,  placed,  or  put  within  eight  feet  of  Halsey  Street,  on  either  side 
thereof. "  This  covenant  was  construed  "  as  a  grant  in  fee  to  each  of  a  negative 
easement  in  the  land  of  all,  and,  as  such,  capable,  upon  the  disturbance  of  the 
easement,  of  being  enforced  by  the  x)roper  remedies  at  law  and  in  equity. " 
In  Barrow  v.  Richard,  8  Paige,  351,  35  Am.  Dec  713,  there  was  a  provision 
in  the  deed  that  the  covenants  should  be  void  if  there  should  be  at  any  time 
erected  certain  offensive  establishments  on  the  land  conveyed.  The  lot  con- 
Teyed  was  one  of  thirty-nine  building  lots  into  which  the  grantor  had  sub- 
divided a  larger  tract.  All  of  the  lots  which  he  had  sold  oat  of  this  traet 
were  conveyed  by  deeds  containing  the  same  covenant.  It  was  held  by  Chan- 
oellor  Walworth  (affirming  V ice-Chancellor  McConn)  that  the  covenant  of 
each  of  these  deeds  was  intended  for  the  benefit  of  the  other  lots,  and  to  en- 
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banee  their  valne;  and  that  although  the  previous  purchaser  of  one  of  the 
lots  from  the  original  owner  conid  not  sne  at  law  a  subsequent  purchaser 
whose  deed  contained  this  covenant,  yet  equity  would,  at  the  suit  of  a  pre* 
rioua  purchaser,  restrain  the  prior  purchaser  from  violating  the  covenant. 
So  an  agreement  between  a  vendor  aad  a  vendee,  in  a  conveyance  of  land, 
"that  any  distance  which  may  remain  westwardly  to  J  Street  shall  never 
be  hereafter  sold,  but  left  for  the  common  benefit  of  both  parties  and  their 
successors,"  has  been  held  to  create  an  equity  on  the  successor  of  the  es- 
tate of  the  vendor;  so  that  a  person  who  had  acquired  the  estate  from  the 
original  vendee  was  entitled  to  come  into  a  court  of  equity  to  obtain  the  re- 
moval of  a  structure  placed  upon  the  land:  McLean  v.  McCay,  21  Week.  Rep. 
798.  On  the  sale  of  a  number  of  contiguous  lots,  the  grantor  and  grantees 
covenanted  with  each  other  that  all  the  lots  should  be  subject  to  a  restrict 
tion  that  "  no  building  shall  be  built  upon  either  of  the  several  lots  of  ground, 
to  be  used  for  purposes  other  than  and  as  for  a  private  dwelling-house,  pri- 
vate or  necessary  house,  coach-houae,  or  stable."  It  was  held  that  thi» 
covenant  ran  with  the  land  and  bound  the  successors  of  the  parties,  and  that 
equity  would  enforce  it  by  restraining  its  breach,  unless  some  good  ground 
be  shown  to  the  contrary.  And  the  court  accordingly  restrained  the  build- 
ing of  a  church  upon  one  of  the  lots:  St.  Andrew's  Church  Appeal,  67  Pa.  St. 
612. 

In  a  case  where  this  principle  was  declared  and  applied,  it  appeared  that 
D.,  being  the -owner  of  several  parcels  of  land,  which  were  described  upon  a 
plan  which  had  been  recorded  in  the  registry  of  deeds,  conveyed  to  the  de- 
fendant in  fee-simple  a  certain  parcel  numbered  3  on  the  plan,  with  the 
building  thereon,  by  metes  and  bounds,  and  "subject  to  the  following  restric- 
tion: that  no  out-buildings  or  shed  shall  ever  be  erected  westwardly  of  the 
main  building  of  a  greater  height  than  those  now  standing  thereon,"  and 
that  thereafter  D.  convoyed  the  parcel  or  lot  numbered  4  on  the  plan  to 
R.,  with  all  the  rights,  easements,  privileges,  and  appurtenances  thereunto 
belonging,  which  afterwards  came  by  mesne  conveyances  to  the  plaintiff.  It 
was  held  that  the  plaintiff  was  not  entitled  to  the  aid  of  equity  to  enforce 
against  the  defendant  the  restriction  contained  in  the  deed  of  D.  to  the  de- 
fendant. The  court,  speaking  through  Bigelow,  0.  J.,  said:  "The  infirmity 
of  the  plaintiff's  case  is,  that  there  is  nothing  from  which  the  court  can  infer 
that  the  restriction  in  the  deed  from  Downing  ^from  D.  to  the  defendant] 
was  inserted  for  the  benefit  of  the  estate  now  owned  by  the  plaintiff.  If  it 
appeared  that  the  parties  to  that  conveyance  intended  to  create  or  reserve  a 
right  in  the  nature  of  a  servitude  or  easement  in  the  estate  granted  which 
■hould  be  attached  to  and  be  deemed  an  appurtenance  of  the  whole  of  the 
remaining  parcel  belonging  to  the  grantor,  of  which  the  plaintiff's  land 
forms  a  part,  then  it  is  clear,  on  the  principles  declared  in  the  recent 
decision  of  WhUnepv.  UnionK'y  Co.,  11  Gray,  359,  71  Am-  Dec.  715,  that  the 
plaintiff  would  be  entitled  to  insist  on  its  enjoyment,  and  to  enforce  his  rights 
by  a  remedy  in  equity.  But  there  is  an  entire  absence  of  any  language  in  the 
deeds  under  which  the  parties  claimed  from  which  it  can  be  fairly  inferred  that 
the  restriction  in  the  deed  to  the  defendant  against  erecting  his  building  above 
a  certain  height  was  intended  to  inure  to  the  benefit  of  the  estate  now  owned 
by  the  plaintifEl  The  restriction  is  in  the  most  general  terms,  and  no  words 
are  used  which  indicate  the  object  of  the  grantor  in  inserting  it  in  the  deed; 
nor  is  there  amy  language  in  the  deeds  under  which  the  plaintiffs  daim  title 
which  refers  specifically  to  this  restriction,  or  from  which  any  intent  is  shown 
to  annex  the  benefit  of  this  particular  restriction  to  the  plaintiff  '•  estate. 
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(Generally,  when  roch  a  right  or  privilege  is  reserved,  the  purpose  Inteaded 
to  be  accomplished  by  it  is  stated  in  the  conveyance,  or  can  be  gathered 
from  a  plan  referred  to  therein,  or  from  the  situation  of  the  property  witb 
reference  to  other  land  of  the  grantor.  All  parties  then  take  with  notice  of 
the  right  reserved  and  the  burden  or  easement  imposed.  But  the  convey- 
ances in  the  present  case  contain  no  such  clause,  nor  is  there  anything  in 
the  terms  of  the  grant,  or  in  the  circumstances  surroun^ling  the  parties  when 
it  was  made,  to  lead  to  an  inference  in  favor  of  the  claim  set  up  by  the  plain> 
tiff.  For  aught  that  appears,  it  may  have  been  intended  by  the  parties  for 
the  benefit  of  the  grantor  only  so  long  as  he  remained  the  owner  of  any  of 
the  land  of  which  that  conveyed  to  the  plaintiff  originally  formed  a  part  "r 
Badger  v.  Boardman,  16  Gray,  559. 

In  another  such  case  it  appeared  that  in  1834  the  plaintiff  conveyed  to 
one  Nudd  a  certain  parcel  of  land,  upon  condition  "that  the  grantee,  nor  hia 
heirs  or  assigns,  will  not  at  any  time  build,  or  permit  to  be  built,  any  build- 
ing upon  said  lot,  nearer  to  either  of  said  streets  [the  boundary  streets} 
than  eight  feet, "  etc.  Afterwards  this  parcel  was  divided  into  three  lots, 
each  fronting  on  Auburn  Street.  Long  afterwards,  Mrs.  Niles  became  owner 
by  mesne  conveyances  of  one  of  these  lots,  by  a  deed  of  release  which  con- 
tained the  proviso  "that  no  building  shall  ever  be  erected  or  sufifered  to 
stand  upon  the  afore-described  piece  of  land,  or  any  parcel  thereof,  contrary 
to  the  provisions  of  said  condition ;  but  a  breach  of  this  prohibition  shall  in 
no  case  work  a  forfeiture,  but  shall  be  conclusively  deemed  a  nuisance,  for 
which  I,  my  heirs  or  devisees,  shall  be  entitled  to  enter  and  abate  without 
process  of  law,  and  shall  likewise  be  entitled  to  damages  against  the  party 
or  parties  offending,  but  against  no  others,  and  also  to  any  and  all  other 
remedies  at  law  or  in  equity."  This  deed  M'as  recorded.  Still  later,  Whit- 
ney became  possessed  by  mense  conveyances  of  another  of  the  three  lots, 
and  conveyed  it  to  the  defendant.  At  the  time  of  the  conveyance  to  Mrs, 
Niles,  the  then  owner  of  the  defendant's  lot  did  not  know  of  the  first  deed  above 
spoken  of,  and  neither  he  nor  any  of  those  succeeding  him  in  the  ownership  of 
the  lot  had  ever  consented  thereto.  It  was  held  that  the  plaintiff,  the  origi- 
nal covenantee,  could  not  maintain  a  suit  in  equity  to  restrain  the  defendant 
from  building  on  his  lot  within  eight  feet  of  Auburn  Street.  In  giving  the 
opinion  of  the  court,  Mr.  Justice  Gray  said:  "There  is  nothing  in  the  case  to 
show  that  the  restriction  in  the  deed  from  the  plaintiff  to  Nudd  was  part  of 
a  general  plan  for  the  benefit  of  the  land  thereby  granted,  and  other  estates 
on  th«  same  street,  or  was  inserted  in  the  plaintiff's  deed  for  the  benefit  of 
the  grantee  or  his  assigns,  or  was  repeated  in  any  grant  or  covenant  executed 
by  him  or  them,  or  either  of  them.  Under  these  circumstances,  a  purchaser 
from  Nudd  of  part  of  the  land  so  granted  to  him  has  no  more  right  in  equity 
than  at  law  to  enforce  the  restriction  against  the  purchaser  of  another  lot  of 
the  same  land":  Dana  v.  Wenttoorih,  111  Mass.  291,  293.  The  court  cita 
Jewell  v.  Lee,  14  Allen,  145;  92  Am.  Dec.  744;  Keatea  v.  Lyon,  L.  R,  4  Ch.^ 
218.  They  also  say:  "The  judgment  of  the  chancellor  of  New  Jersey,  in 
Wmjield  v.  Henning,  21  N.  J.  Eq.  188,  is  inconsistent  with  the  decisions  in 
this  commonwealth  and  in  England. " 

In  another  case,  it  appeared  that  the  owner  of  land  lying  on  both  sides  of 
a  street  granted  the  portion  on  one  side  which  bordered  upon  the  oceaui» 
subject  to  the  condition  that  the  same  shonld  be  used  only  for  bathing  and 
boating  from  the  beach,  and  that  only  low  bathing-houses  should  be  built 
thereon.  It  did  not  appear  that  he  then  intended  that  the  land  so  granted 
should  be  subsequently  divided,  and  held  by  different  owners.     This,  how- 
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■«ver,  was  done,  and  deeds  of  conveyance  were  made  subject  to  the  condi* 
tion.  The  purchaser  of  one  end  of  the  land  also  purchased  from  a  stranger  a 
lot  opposite  thereto,  on  the  other  side  of  the  street.  It  was  held  that  such 
{)urchaser  could  not  maintain  a  bill  in  equity  against  the  purchaser  of  an. 
other  portion  of  the  land  to  restrain  the  latter  from  violating  the  condition. 
The  court  proceeded  upon  the  view  stated  in  the  preceding  paragraph;  and 
in  the  course  of  its  opinion,  given  by  Bigelow,  C.  J.,  it  also  said:  "There  it 
nothing  in  the  case  before  us  which  in  any  degree  tends  to  show  that  there 
was  any  intent  on  the  part  of  the  grantor  or  grantee  in  the  original  deed  by 
-which  the  condition  was  annexed  to  that  grant  that  the  land  now  owned  by 
<the  parties  to  this  suit  to  give  any  other  or  different  effect  to  the  condition 
4han  that  which  would  result  from  it  at  common  law.  It  does  not  appear 
-^hat  the  original  grantor  had  in  contemplation  the  division  of  the  land  into 
•separate  lots  or  parcels  which  would  be  held  by  different  owners,  or  that  the 
condition  was  inserted  in  the  grant  for  the  purpose  of  creating  a  restriction  on 
the  use  of  the  land  as  between  subsequent  grantees  of  different  lots  or  parcels 
thereof.  And  this  constitutes  the  precise  distinction  between  the  case  at 
bar  and  that  of  Parker  v.  Nightingale,  6  Allen,  341,  83  Am.  Dec.  632,  on 
which  the  plaintiff  mainly  relies  in  support  of  his  case.  There  it  was  made 
^  appear  that  a  condition  annexed  to  a  grant  of  an  estate  was  imposed  in 
order  to  render  the  occupation  of  adjacent  estates  more  convenient  and  ad- 
vantageous, and  that  the  existence  of  such  condition  entered  into  and  formed 
part  of  the  consideration  of  the  grant  of  estates  which  were  intended  to  be 
■benefited  thereby.  So  far  as  we  are  able  to  see,  there  is  nothing  to  indicate 
that  the  original  grantor  of  the  premises,  in  annexing  the  condition,  had  any 
intent  to  regulate  or  control  the  possession  or  enjoyment  of  the  premises  for 
the  benefit  of  subsequent  owners  or  grantees  of  the  estate,  or  any  part  of  it, 
but  that  it  was  imposed  by  him  solely  for  his  own  private  and  personal 
benefit,  as  the  owner  of  other  lots  in  the  vicinity,  in  which  the  present  plaintiff 
bas  no  interest  whatever ":  Jewell  v.  Lee,  14  Allen,  145,  150;  92  Am.  Dec. 
744. 

In  another  case  in  Massachusetts,  J.  S.,  the  owner  of  a  tract  of  land,  laid  it 
•out  in  lots,  and  recorded  in  the  registry  of  deeds  a  plan,  showing  the  streets  and 
lots,  with  their  dimensions.  On  the  north  side  of  one  of  the  streets  were 
"five  lots,  numbered  consecutively  from  6  to  10,  and  on  the  south  side  a 
large  lot.  J.  S.  conveyed  this  large  lot  without"  restriction,  and  built  a 
house  on  lot  10,  standing  twenty  feet  back  from  the  street.  He  then  con- 
▼eyed  lot  8  and  paurt  of  lot  7  to  the  plaintiff's  grantor,  by  deeds  contain- 
dug  a  provision  that  for  fifteen  years  no  building  should  be  placed  on 
^he  granted  premises  within  twenty  feet  of  the  street,  and  that  no  trade 
-offensive  to  dwelling-houses  in  that  neighborhood  should  be  carried  on,  and 
•that  a  violation  of  either  of  these  restrictions  should  not  work  a  forfeiture, 
but  that  0.  S.,  his  heirs  or  devisees,  might  enter  upon  the  land  and  remove 
■anything  violating  the  restrictions.  J.  S.  afterwards  conveyed  the  rest  of  lot 
'7  and  also  lot  6  to  the  defendant,  by  deeds  containing  the  same  pro- 
-▼ision.  The  court  held  that  the  plaintiff  could  not  maintain  a  bill  in  equity 
to  restarain  the  defendant  from  erecting  a  building  on  lot  6  within  twenty 
ieet  of  the  street.  It  was  not  claimed  that  in  regard  to  any  of  the  lots 
•there  was  any  written  covenant  by  the  grantor,  and  it  did  not  appear  that 
there  was  any  express  stipulation  or  direct  assurance  on  his  part  that  any 
person  who  should  purchase  a  lot  on  the  north  side  of  the  street  should  have 
the  benefit  of  a  restriction  binding  all  the  other  purchasers  to  leave  an  open 
«pace  between  their  dwelling-houses  and  the  street.     The  court,  spealiing 
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through  Ames,  J.,  said:  "The  only  ground  upon  which  the  plaintiff  can  rest 
her  claim  that  the  restriction  in  question  was  intended  to  operate  for  the  benefit 
of  all  the  purchasers,  and  to  establish  a  general  plan  of  building  by  which 
each  one  would  acquire  a  right  in  the  nature  of  an  easement  in  the  land  pur- 
chased by  the  others,  is  to  be  found  in  the  fact  that  in  his  transactions  with 
two  separate  and  independent  purchasers  the  grantor  conveyed  a  portion  of  the 
land  in  each  case  subject  to  the  terms  and  conditions  set  forth  in  the  bill  of 
complaint.  It  is  true  that  of  these  conditions  the  one  prohibiting  the  prose- 
cution of  any  offensive  trade  or  manufacture  upon  the  premises,  or  the  using 
of  them  for  the  keeping  of  swine,  or  of  a  livery-stable,  would  in  practice  be 
beneficial  to  the  neighborhood  generally.  But  it  is  to  be  remembered  that 
the  grantor  had  himself  built  a  dwelling-house  in  that  immediate  neighbor- 
hood, and  a  provision  which  he  made  for  the  prevention  of  nuisances  may 
have  been  intended  for  the  benefit  of  that  particular  house.  It  is  undoubt* 
edly  true,  and  has  often  been  decided,  that  where  a  tract  of  land  is  sub« 
divided  into  lots,  and  those  lots  are  conveyed  to  separate  purchasers,  subject 
to  conditions  that  are  of  a  nature  to  operate  as  an  inducement  to  the  purchase 
to  give  to  each  purchaser  the  benefit  of  a  general  plan  of  building  or  occupation, 
ao  that  each  shall  have  attached  to  his  own  lot  a  right  in  the  nature  of  an  ease- 
ment or  incorporeal  hereditament  in  the  lots  of  the  others,  a  right  is  thereby 
acquired  by  each  grantee  which  he  may  enforce  against  any  other  grantee. 
But  in  the  case  at  b«u:  there  is'  nothing  from  which  the  court  can  infer  that 
the  restriction  contained  in  the  deed  from  Heath  to  the  defendant  was  intended 
for  the  benefit  of  the  estate  now  owned  by  the  plaintiff.  No  such  purpose 
can  be  gathered  from  the  plan,  or  from  the  situation  of  the  property  with 
reference  to  other  land  of  the  grantor.  It  purports  to  be  a  condition 
imposed  by  the  grantor,  and  the  deed  points  out  the  mode  in  which 
he,  his  heirs  or  devisees,  may  enforce  it.  Neither  of  the  deeds  under 
which  these  parties  respectively  claim  purports  to  give  to  the  grantee 
any  such  right  against  any  other  grantee.  For  aught  that  appears,  the  con« 
dition  may  have  been  intended  for  the  benefit  of  the  grantor  or  his  family,  aa 
long  as  they  continued  to  own  the  dwelling-house.  The  burden  of  proof  ia 
npon  the  plaintiflF,  if  she  insists  upon  giving  to  that  condition  any  wider  ap- 
plication, and  this  burden  we  do  not  find  that  she  has  sustained  ":  Sharp  T. 
Sopes,  110  Mass.  381,  385. 

Another  illustration  of  the  foregoing  principle  is  found  in  a  case  decided 
by  Vice-Chancellor  Shadwell  in  1839,  where  a  deed  dated  in  1827,  made  be- 
tween J.  Pitt,  of  the  one  part,  and  the  other  persons  who  had  executed  the 
deed,  of  the  other  part,  recited  that  Pitt,  being  seised  in  fee  of  the  lands  de- 
lineated in  the  plan  annexed  (being  a  plan  of  a  town  called  Pittville),  and 
having  in  contemplation  to  establish  a  spa  at  or  near  the  north  end  of  the 
lands,  and  to  erect  a  pump-room  at  or  near  the  spot  marked  on  the  plan,  and 
to  lay  out  tiie  rest  of  the  lands  for  buildings,  pleasure-grounds,  roads,  etc, 
had  caused  the  plan  to  be  drawn,  whereby  the  mode  in  which  the  lands  were 
intended  to  be  laid  out,  and  the  purposes  for  which  they  were  intended  to  b« 
converted  and  used,  were  described,  in  order  that  the  beauty  and  regularity 
of  the  whole  design  might  be  forever  thereafter  preserved,  subject  only  to 
such  alterations  as  should  be  made  or  approved  of  by  Pitt,  his  heirs  or  as- 
signs, and  as  should  not  destroy  the  general  beauty  of  the  same  design,  and 
that  each  of  the  other  parties  to  the  deed  had  purchased,  or  agreed  to  pur- 
chase, one  or  more  of  the  pieces  of  land  described  in  the  plan,  as  set  out  for 
hnilding.  The  deed  then  contained  covenants  by  Pitt,  his  heirs  and  assigns, 
to  build  the  pleasure-grounds,  roads,  etc.,  and  to  keep  them  in  repair,  and 
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other  covenants  prescribing  the  manner  in  which  the  pleasure-grounds,  roads, 
etc.,  should  be  enjoyed  and  used  by  the  occupiers  of  the  houses  to  be  erected 
on  the  building-ground,  and  that  Pitt,  his  heirs  or  assigns,  would,  in  every 
agreement  which  should  be  entered  into  by  him  or  them  for  the  sale  of  any 
part  of  the  said  ground,  require  the  purchaser  to  covenant  with  him,  his  heira 
and  assigns,  not  to  erect  any  messuage  on  any  part  of  the  ground  which 
might  lessen  in  value  any  other  of  the  messuages  erected  or  to  be  erected  at 
Pittville.     Thereafter,  in  1833,  Pitt  agreed  to  sell  lots  2,  3,  4,  and  5  of  the 
building-ground  to  Stokes,  and  Stokes  agreed  with  Pitt  to  erect  three  house* 
on  those  lots,  and  agreed  with  him  that  each  house  should  stand  back  twenty- 
five  feet  from  the  western  boundary  of  the  lots,  and  that  he  (Stokes),  his  heirs 
or  assigns,  would  not  do  or  sufifer  to  be  done  on  the  lota,  or  in  any  building  to 
be  erected  thereon,  any  act,  deed,  etc.,  which  might  be  deemed  a  nuisance, 
injury,  or  annoyance,  or  which  might  lessen  in  value  any  adjoining  or  neigh* 
boring  lands  or  property,  or  any  houses  to  be  erected  thereon.     Stokes  built 
two  houses  on  lots  2  and  3,  and  in  1833  Pitt  conveyed  these  lots  to  him,  and 
Stokes,  for  himself,  his  heirs  and  assigns,  entered  into  a  covenant  with  Pitt, 
his  heirs  and  assigns,  with  respect  to  these  lots  and  the  houses  thereon,  sim- 
ilar to  the  last-mentioned  stipulation  in  the  agreement.     Stokes  subsequently 
gave  up  to  Pitt  lots  4  and  5,  of  which  he  had  the  contract  of  purchase,  as 
already  stated,  and  abandoned  his  contract  of  purchase  as  to  them,  and  then 
sold  his  house  on  lot  3  to  the  plaintifil     Pitt  afterwards  agreed  to  sell  lots  4 
and  5  to  Creed.     The  agreement  between  Pitt  and  Creed  stipulated  that  the 
house  to  be  erected  on  those  lots  should  stand  back,  not  twenty-five  but 
ten  feet  at  least  from  the  western  boundary  thereof,  and  it  also  contained  a 
stipulation  for  protecting  the  adjoining  property  from  injury,  etc.,  similar  to 
that  in  the  agreement  with  Stokes.     Both  Stokes  and  Creed  executed  the 
deed  of  1827.     Creed  began  to  build  a  house  on  his  lots  thirteen  feet  distant 
from  the  western  boundary,  which  was  twelve  feet  in  advance  of  the  plain- 
tiff's house,  and  which  the  plaintiff  alleged  would  be  a  nuisance  or  an  annoy- 
ance to  him,  and  would  lessen  the  value  of  his  house,  and  consequently  would 
be  a  violation  of  the  covenant  in  the  deed  of  1827,  and  of  the  agreement  of 
1833.     The  vice-chancellor  held  that  the  plan  annexed  to  the  deed  of  1827 
was  merely  a  general  plan,  and  was  not  intended  to  be  strictly  adhered  to, 
but  that  its  details  might  be  varied  by  Pitt,  and,  with  his  sanction,  by  the 
purchasers  from  him,  and  that  the  plaintiff  was  not  entitled  to  avail  himself, 
as  against  either  Creed  or  Pitt,  of  the  covenants  of  1827  or  of  the  agreement 
of  1883  for  the  purpose  of  preventing  the  completion  of  Creed's  house  in  the 
■manner  intended,  or  the  performance  by  Pitt  of  the  agreement  with  Creed. 
The  foregoing  statement  is  transcribed  from  the  syllabus  of  the  case.     The 
report  of  the  case,  and  also  the  opinion  of  the  vice-chancellor,  are  long  and 
tedious.      The   vice-chancellor   placed  his   judgment  substantially   on   the 
ground  that  in  the  agreement  of  1833  the  purchaser,  Stokes,  was  not  cove- 
nanting as  to  the  mode  of  nsing  lots  2  and  3  so  as  to  affect  lots  4  and  5,  or 
as  to  the  mode  of  nsing  lots  4  and  5  so  as  to  affect  lots  2  and  3.     He  said: 
"If  he  was  the  purchaser  of  the  whole,  it  would  be  absurd  to  say  that  ho 
should  be  restricted  in  the  use  of  a  part,  so  as  not  to  injure  the  remainder; 
for,  being  the  owner  of  the  whole,  he  would  not,  of  course,  use  one  part  so  •• 
to  injure  the  remainder.     In  my  opinion,  therefore,  no  part  of  this  covenant 
in  the  agreement  of  April,  1833,  is  capable  of  being  made  to  bear  on  the  ques- 
tion."    Secondly,  he  took  the  view  that  Stokes  having  failed  to  carry  out 
bis  agreement  of  purchase  as  to  lots  4  and  5,  which  Pitt  afterwards  sold  to 
the  defendant  Creed,  the  covenants  of  1833  in  respect  of  those  lots  lapsed. 
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and  fell  back  into  the  hands  of  Creed,  and  the  case  became  exactly  as  thoagb 
■uch  covenants  had  never  been  entered  into;  and  thirdly,  that  inasmuch  as 
the  plaintiff  could  claim  only  under  Stokes,  and  as  Stokes  had  not  taken  any 
stipulation  from  Pitt  for  enforcing  against  Pitt  the  stipulation  which  Pitt 
might  have  enforced  against  Stokes,  the  whole  matter  was  left  at  large: 
Schreiber  v.  Creed,  10  Sim.  9. 

A  case  was  decided  in  the  English  court  of  appeal  in  1876  on  the  follow- 
ing state  of  facts:  The  owner  of  an  estate  granted  a  leaae  of  a  plat  of 
ground  to  A,  who  covenanted  that  he,  his  executors,  administrators,  and  as- 
•igns,  would  not,  during  the  term,  do  on  the  premises  anything  which  should 
be  an  annoyance  to  the  neighborhood  or  to  the  lessor  or  his  tenants,  or  which 
should  diminish  the  value  of  the  adjoining  property,  and  that  he  would  not 
build,  or  allow  to  be  built,  on  the  ground  any  building  or  erection,  without 
first  submitting  the  plans  to  the  lessor  and  obtaining  his  approvaL  Some 
years  later,  the  landlord  granted  a  lease  of  an  adjoining  plat  to  B,  who  en> 
tered  into  a  similar  restrictive  covenant.  Within  twenty  years,  A  com- 
menced, with  the  approval  of  the  lessor,  to  build  upon  his  ground,  so  as  to 
darken  the  windows  of  B's  house.  B  thereupon  brought  the  present  bill  in 
equity  to  restrain  A  from  erecting,  and  also  to  restrain  the  lessor  from  ap- 
proving, the  building  which  A  was  about  to  erect.  The  court  held  that  B 
was  not  entitled  to  relief,  either  on  the  principle  that  the  lessor  could  not 
derogate  from  his  grant,  or  on  the  ground  that  the  restrictive  covenants  in 
A's  lease  inured  to  the  benefit  of  B.  In  giving  his  judgment,  Jamea,  L.  J., 
said:  "The  defendants,  the  Crystal  Palace  Hotel  Company,  are  owners  of  a 
property  under  the  demise  of  a  term  of  years,  and  are  erecting  on  it  a  build- 
ing which  may  lawfully  be  erected,  unless  they  have  put  themselves  under 
an  obligation  not  to  do  so.  The  plaintiff  is  the  owner  of  an  adjoining  prop- 
erty under  another  demise  for  a  term  of  years  from  the  same  lessors,  of  later 
date  than  that  of  the  defendants.  He  therefore  cannot  have  acquired  any 
rights  against  them,  except  under  some  grant  which  could  lawfully  be  made. 
Now,  the  lessors  could  not  grant  anything  so  as  to  derogate  from  the  rights 
of  their  prior  grantee.  The  respondent  therefore  was  obliged  to  rest  his 
case  on  the  covenants  entered  into  by  the  defendant's  predecessor  entitled 
with  the  grantor;  and  the  question  is,  whether  those  covenants  bring  the  case 
within  the  rule  which  says  that  the  owner  of  two  tenements  who  grants  one 
of  them  cannot  derogate  from  his  own  grant  by  anything  he  does  on  the 
property  which  he  reserves,  the  property  granted  becoming  entitled  to  ease- 
ments known  as  easements  derived  by  the  disposition  of  the  owner  of  two 
tenements.  The  plaintiff  contends  that  though  the  grantor,  when  he  made 
the  grant  under  which  plaintiff  claims,  had  ceased  to  be  the  owner  of  the  de- 
fendant's tenement,  he  had  a  right  which  he  could  have  used  in  such  a  way 
as  to  prevent  the  plaintiff 's  enjoyment  of  his  property  being  interfered  with 
in  any  way  in  which  the  grantor  would  not  have  been  allowed  to  interfere 
with  it  if  he  had  retained  the  defendant's  property,  and  that  this  interest 
brings  the  case  within  the  rule  as  to  the  owner  of  two  tenements.  It  would 
be  a  novel  extension  of  that  doctrine  to  hold  that  not  only  the  grantor  can- 
not do  anything  to  derogate  from  his  own  grant,  but  that  he  is  obliged  to  tak» 
active  steps  to  prevent  other  persons  from  doing  what  he  might  not  himself 
do.  It  cannot,  in  my  opinion,  be  said  that  a  right  under  a  covenant  is  prop- 
erly within  the  meaning  of  this  rule.  Then  the  plaintiff  says:  '  You,  my 
lessor,  could,  under  the  covenants  entered  into  with  you  by  your  other  lessee, 
have  prevented  this  erection;  you  had  Jind  have  that  right;  you  have  granted 
me  a  piece  of  ground  with  a  house  on  it,  and   you  ought  to  enforce  thos* 
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coTenaati  Ibr  mj  benefit.'    Now,  when  the  plaintiff  took  hia  lease  he  had  ae 

knowledge  of  the  nature  of  the  title  in  the  adjoining  property;  all  he  knew 
was,  that  the  piece  of  property  adjoining  his  had  once  been  part  of  the  same 
estate;  he  knew  nothing  of  the  covenant;  the  grant  to  him  contains  no  no- 
tice  of  it;  and  it  would  be  strange  to  say  that  a  man  who  has  taken  a  cov«* 
nant  for  his  own  benefit  can  be  prevented  from  dealing  with  it  for  his  own 
benefit  because  he  has  granted  parcels  of  land  to  other  people.  The  cove- 
nant ia  not  mentioned  in  the  plaintiff 's  lease,  and  it  cannot  have  been  the 
intention  of  the  parties  thus  to  restrict  the  use  of  a  covenant  which  was 
«ntered  into,  not  for  the  benefit  of  the  owner  of  the  estate,  that  he  might  be 
able  to  make  the  most  of  it.  It  would  be  too  great  an  extension  of  the  doe< 
trine  of  implied  obligation  to  raise  by  implication  a  right  in  the  nature  of  an 
equitable  assignment  of  the  benefit  of  the  covenant.  There  was  no  bargain 
•8  to  enforcing  the  covenant  for  the  benefit  of  the  plaintiff,  and  we  cannot 
imply  one  ":  Master  v.  Hansard^  4  Ch.  Div.  71&  The  other  lords  joatices 
•oneorred,  in  aeparate  opinions. 


JbPSON   V,    KiLLIAN. 

1161  HAsaicHussxra,  698.1 

DaoxASXD  OoHTRAoroB— BioHT  TO  Shabs  in  Paonrs.  —  If  M^enl  peneoi 

secure  and  enter  into  a  contract  for  the  doing  of  work,  and  conunenoe 
its  performance,  and  then  one  of  them  dies,  and  the  others  perform  the 
contract,  they  must  account  to  the  representatiTes  of  titeir  deceased 
fellow-oontrtkotor  for  his  share  of  the  profits. 

J".  H.  Butler,  for  the  defendant*. 

H.  E.  Ware,  for  the  plaintiflF. 

Holmes,  J.  This  is  a  bill  in  equity  for  an  account,  broaght 
by  the  administrator  of  one  Pntterill,  seeking  to  recover  a 
share  of  the  profits  arising  from  the  performance  of  a  contract 
by  which  the  deceased  and  the  defendants  undertook  to  put 
in  a  brick  conduit  and  to  make  certain  excavations  for  the 
Boston  Heating  Company.  The  answer  admits  the  contract, 
and  the  master  finds  that  the  deceased  rendered  some  ser- 
vices in  securing  and  in  performing  it.  But  he  died  very 
shortly  after  it  was  made,  and  the  defendants  went  on  and 
did  nearly  all  the  work  without  his  aid. 

The  main  contention  of  the  defendants  is,  that  Putterill'g 
death  put  an  end  to  his  interest  in  the  contract,  and  that  his 
administrator  is  not  entitled  to  any  part  of  the  profits..  But 
nothing  appears  in  the  pleadings  or  in  the  master's  report  to 
take  the  contract  with  the  heating  company  out  of  the  gen- 
eral  rule  that  the  survivors  must  account  with  the  representa- 
tive of  their  deceased  fellow-contractor  for  his  interest    It  doei 
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not  appear  that  even  as  between  the  deceased  and  the  heat- 
ing company  his  estate  did  not  remain  liable  for  the  perform- 
ance of  the  contract.  But  whether  it  did  or  not,  it  was  liable, 
so  far  as  appears,  to  make  good  its  share  of  any  loss  to  the 
defendants,  and  was  entitled  to  share  in  any  gain:  Schenkl  v. 
Dana,  118  Mass.  236;  King  v.  Leighton,  100  N.  Y.  386,  393, 
394;  McClean  v.  Kennard,  L.  R.  9  Ch.  336;  Newell  v.  Humph- 
rey, 37  Vt.  265,  270.  Setf  Freeman  v.  Freeman,  136  Mass.  260; 
142  Mass.  98. 

However  the  value  of  Putterill's  interest  would  have  been 
ascertained  had  the  question  arisen  before  performance,  there 
is  no  doubt  that,  as  the  defendants  have  gone  on  and  have 
performed  the  contract,  his  estate  has  a  right  to  share  the 
profits  realized.  The  master's  ruling  to  that  effect  is  correct, 
and  the  defendant's  exceptions  thereto  must  be  overruled: 
McClean  v.  Kennard^  L.  R.  9  Ch.  336;  King  v.  Leighton,  100 
N.  Y.  386. 

The  report  opens  no  other  question.  The  master  finds  that 
Putterill's  death  made  it  necessary  to  employ  the  plaintiff  in 
his  private  capacity,  and  has  deducted  the  cost  of  his  service 
from  Putterill's  share.  This  appears  to  be  proper,  and  is  not 
excepted  ta  The  master  makes  no  further  allowance  to  the 
defendants,  and  there  is  nothing  to  show,  as  matter  of  law, 
that  he  ought  to  do  so:  See  Schenkl  v.  Dana,  118  Maas.  236, 
239;  Robinson  v.  Simmons,  146  Mass.  167,  177. 

Exceptions  overruled. 

Decree  for  the  plaintiff. 

SiTRVivoRSHip  or  AonoNS.  —  As  to  what  aetknt  nrrfra,  m»  extended 
note  to  Boor  t.  Lowreyt  63  Am.  Bep.  625-639;  not*  to  Bummg  v.  Fotdes,  80 
Am.  Rep.  6ft-68. 
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Flaherty  v.  Moban, 

[81  MlCBIOAK,  52.] 

Nun^NCK  — SniH  Fknob  EBsarBo  for  Spitk,  and  wi^  maHea,  and  with 
no  other  purpose  thau  to  shut  oat  the  light  aad  air  from  a  noigbbor'a 
window,  is  a  noiaanoe. 

E.  L.  Carrolly  for  the  appellant. 

Thompson  and  Temple,  for  the  respondent. 

Long,  J.  The  parties  to  this  cause  own  adjoining  lots  in 
the  city  of  Grand  Rapids,  complainant's  lot  being  on  the 
northwest  corner  of  Goodrich  and  Lagrave  streets,  and  the 
defendant's  lot  adjoining  it  on  the  north,  both  extending  west- 
«rly  to  an  alley  in  the  rear.  The  line  of  the  lots  was  estab- 
lished before  either  of  the  parties  purchased.  The  defendant 
built  a  house  some  years  ago  near  the  north  line  of  his  lot, 
and  standing  back  some  distance  from  the  street  He  oc- 
cupies this  property  as  his  home. 

In  August,  1888,  the  complainant  commenced  the  erection 
of  a  house  on  the  front  end  of  his  lot.  It  was  to  be  a  double 
house,  facing  Lagrave  Street,  and  the  north  wall  being  laid 
about  four  feet  from  the  line  between  the  two  lots;  the  front 
wall  being  much  nearer  Lagrave  Street  than  defendant's  house. 
After  the  foundation  wall  was  laid,  the  defendant  built  a 
screen  or  board  fence,  about  ten  feet  in  height,  along  the  line 
of  the  lots,  but  upon  his  own  premises,  extending  from  the 
front  wall  of  the  complainant's  house  backward  th«  wbcde 
length  of  complainant's  house. 

It  is  claimed  by  the  complainant  that  the  screen  or  fence  waa 
built  maliciously,  and  for  the  purpose  of  darkening  his  (com- 
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plainant's)  rooms,  and  for  no  useful  purpose.  The  bill  is 
filed  to  compel  the  defendant  to  remove  such  fence.  On  the 
hearing  in  the  court  below,  the  court  decreed  such  removal 
within  sixty  days  from  the  decree,  and  perpetually  enjoined 
the  defendant  from  building  or  maintaining  such  a  screen  or 
fence.     From  this  decree  defendant  appeals. 

The  testimony  was  taken  in  open  court,  and  there  seems 
but  little  dispute  of  fact,  except  as  to  the  motive  which  in- 
duced the  defendant  to  build  such  a  fence.  It  appears  that 
while  the  complainant  was  building  his  house,  and  during 
the  time  the  foundation  wall  was  being  placed,  the  wife  of  the 
defendant  came  up  and  saw  Mrs.  Flaherty  near  there,  and 
inquired  if  the  complainant's  house  was  to  stand  so  near  the 
street;  and  being  advised  that  it  was,  she  remarked  that  it 
would  spoil  the  looks  of  their  place  and  shut  off  their  south 
view,  and  if  it  was  so  built,  she  would  build  a  board  fence 
between  them  twelve  feet  high.  Soon  after  this  talk,  the  fence 
was  built.  Posts  were  put  in  the  ground,  stringers  put  across, 
and  the  boards,  extending  up  and  down,  were  nailed  on  these 
stringers,  on  the  defendant's  side,  the  side  towards  complain- 
ant's house  being  rough  and  unplaned.  This  fence  stands 
within  about  four  feet  of  complainant's  house,  and  as  the 
proofs  show,  darkens  his  rooms,  and  obstructs  the  light  and 
air.  The  defendant  claims  not  to  have  known  much  about 
the  erection  of  the  fence;  but  it  is  shown  that  he  brought  the 
posts  there,  and  paid  the  bill  presented  for  its  construction, 
though  his  wife  looked  generally  to  the  height  and  character 
of  the  fence  while  it  was  being  built. 

It  is  not  profitable  to  recite  the  evidence  given  on  the  hear- 
ing. The  only  excuse  made  by  the  defense  for  its  erection 
comes  from  the  wife  of  the  defendant,  who  testifies  that,  while 
the  walls  of  the  complainant's  house  were  being  erected,  she 
met  Mrs.  Flaherty  on  the  corner  of  the  lawn,  and  inquired  if 
the  house  was  to  come  so  near  the  street  as  that,  and  being 
told  that  it  was,  she  responded  to  Mrs.  Flaherty:  "Don't  you 
know  that  you  are  going  to  injure  the  property  on  the  street, 
and  injure  ourselves,  entirely?" 

Mrs.  Flaherty  said:  ''  We  are  building  the  house  for  ooi^ 
selves,  not  for  other  people." 

Mrs.  Moran  said:  "Very  well.  We  will  bnild  a  fence  for 
ourselves,  and  we  will  make  it  twelve  feet  high." 

Soon  after  this  the  fence  was  built,  and  has  ever  since  been 
•o  kept  and  maintained.     Mrs.  Moran  says,  upon  an  inquiry 
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being  made  as  to  who  maintains  it:  "I  do,  for  my  owq 
benefit,  —  to  keep  the  neighbors  from  looking  through  my 
house,  and  to  protect  my  lawn.  It  is  not  pleasant  to  live  in  a 
house  where  folks  can  look  right  through  it,  and  have  another 
house  down  in  front  of  you,  that  you  cannot  sit  down  by  a 
window  unless  your  neighbors  can  see  you.  There  are  times 
when  folks  want  to  be  alone  in  their  own  house;  and  further- 
more, I  want  that  fence  to  plant  vines  on." 

The  animus  of  the  whole  matter  is  plainly  discernible  from 
the  testimony  of  Mrs.  Moran,  The  complainant  had  built  his 
house  standing  somewhat  nearer  the  street  than  defendant's 
house,  80  that  Mrs.  Moran's  view  was  obstructed  towards  the 
Bouth,  and  she  thought  it  hurt  the  looks  of  her  place.  It  is 
very  evident  that  the  fence  serves  no  useful  or  needful  purpose, 
and  was  built,  and  is  now  maintained,  out  of  pure  malice  and 
spite.  The  case  comes  so  squarely  within  the  opinion  of  Mr. 
Justice  Morse  in  Burke  v.  Smith,  69  Mich.  380,  that  I  shall  not 
discuss  the  questions  of  law  involved.  It  was  there  held,  by 
an  equal  division  of  the  court  as  then  constituted,  that  a  fence 
erected  maliciously,  and  with  no  other  purpose  than  to  shut 
out  the  light  and  air  from  a  neighbor's  window,  is  a  nuisance, 
I  fully  approve  of  the  reasoning  of  Mr.  Justice  Morse  in  that 
case,  and  rest  this  case  upon  the  reasons  there  given  by  him. 

The  decree  must  be  affirmed,  with  costs. 


Penoks  —  AcTiow  FOR  THE  MALICIOUS  ElKKcno»  OF  HiQH  Fknce. — In 
Mahon  v.  Brown,  13  Wend.  361,  cited  in  the  note  to  Phelps  v.  Nowlen,  28 
Am.  Rep.  103,  the  court  decided  that  the  plaintiff  could  not  maintain  an  ac- 
tion on  the  case  against  the  defendant,  who  had  maliciously  erected  a  high 
fence  upon  his  own  premises,  not  for  any  benefit  to  himself,  but  merely  to 
annoy  the  plaintiff  and  obstruct  her  air  and  light. 

In  Guest  v.  Reynolds,  68  111.  478,  18  Am.  Rep.  570,  it  was  decided  that  the 
plaintiff,  showing  no  prescriptive  right  to  light  and  air,  could  not  maintain 
an  action  against  defendant  for  the  erection  upon  his  own  land  of  a  high  boai^ 
fence  within  two  feet  of  plaintiff's  house,  whereby  light  and  air  were  shut  olf 
from  inch  honse  and  the  rooms  therein  rendered  dark  and  unfit  for  habitation. 

In  Massachusetts,  however,  there  is  a  statute  which  declares  certain  high 
fences,  maliciously  erected  by  one  upon  his  own  land,  to  be  private  nuisances, 
and  provides  a  remedy  therefor:  Mass.  Stats,  of  1SS7,  o.  348.  And  in 
Hideout  V.  Knox,  148  Mass.  368,  12  Am.  St.  Rep.  560,  and  Smith  v.  Morse, 
148  Mass.  407,  the  provisions  of  such  statute  were  held  to  apply  to  fences 
existing  at  its  passage  and  subsequently  maintained. 

A  somewhat  analogous  principle  underlies  the  decision  of  the  court  in  fal- 
kxm  V.  ScJiilling,  29  Kan.  202,  44  Am.  Rep.  642,  in  which  the  rule  is  laid  down 
that  an  owner  of  land  may  erect  small  and  cheap  movable  tenement-houses 
thereon  close  to  the  line  of  an  adjacent  owner  and  let  tiiem  to  orderly  colored 
tenants,   notwithstanding   his  avowed  purpose  ia  to  punish  auoh  adjacent 
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owner  for  refusing  to  Bell  him  his  land  at  an  adequate  price,  and  to  compel 
him  to  do  sa  Nor  can  a  private  dwelling  be  declared  a  nuisance  merely  be- 
cause it  may  injnre  an  adjacent  owner  by  cutting  oflF  his  breeze  from  and  his 
view  of  the  sea:  Quintim  v.  Board  of  Aldermen,  64  Miss.  483;  60  Am.  Rep. 
62.  Compare  note  to  Phelps  v.  Nowlen,  28  Am.  Rep.  101-103,  as  to  actions 
against  the  owner  of  land  for  lawful  acts  done  maliciously  upon  his  own  prem* 


MiLLEB    V,    OtTAWAT. 
[81  MiCHiOAM,  196.] 

Kbqotiabls  Instrttmbitts — Bbeach  or  Wabrantt,  wheh  No  Dbtbnss 
TO  A  KoTS.  —  It  is  not  a  good  defense  against  a  bona  fide  holder  for  value 
that  he  was  informed  that  the  note  was  made  in  consideration  of  an  ex- 
ecutory  contract  of  warranty,  unless  he  was  also  informed  of  its  breach. 

Neootiablb  Instruments  —  Collateral  Warranty  No  Depensk  against 
Purchaser  o»  Note  before  Matukitt.  —  A  mere  collateral  agreement 
or  warranty  made  at  the  time  a  note  is  given  does  not  affect  its  nego- 
tiability, although  the  purchaser  before  maturity  may  know  of  sucb> 
agreement. 

Neqotiablb  Instruments  —  Breach  oj  Wabrantt  in  Sale  No  Defense 
ON  Note.  —  A  purchaser  of  mares,  sold  at  auction  under  warranty  that 
they  are  with  foal,  who  gives  his  note  in  payment,  which  is  purchased 
by  a  third  person  for  value,  in  good  faith  and  before  maturity,  with 
knowledge  of  the  warranty,  but  without  knowledge  of  its  breach,  can- 
not set  up  the  defense  of  a  breach  of  the  warranty  in  a  suit  on  his  note. 

Howard  and  Gold^  for  the  appellants. 

Durand  and  Carton,  and  Ira  T.  Sayre,  for  the  respondent. 

Champlin,  C.  J.  This  suit  was  brought  to  recover  the 
amount  of  a  promissory  note  dated  November  15,  1887,  due 
in  one  year,  payable  to  Archibald  Carmichael  or  bearer,  for 
$407.    • 

The  consideration  for  which  the  note  was  given  was  one 
span  of  mares  and  two  colts,  purchased  by  James  Ottaway 
at  an  auction  sale.  Ottaway  bid  off  the  span  of  mares  for 
$285,  and  the  colts  for  $122,  and  gave  his  note  for  the  amount. 
Defendants  claim  that  at  the  time  of  sale  the  mares  were  war- 
ranted to  be  with  foal,  and  if  they  proved  to  be  so,  then  he 
(Ottaway,  the  purchaser)  was  to  pay  the  further  sum  of  six- 
teen dollars  for  the  service  of  the  horse.  Plaintiff  purchased 
the  note  of  the  payee  on  December  3, 1887,  and  paid  full  value 
for  it.  It  turned  out  that  the  mares  were  not  with  foal.  The 
plaintiff  was  present  at  the  auction  sale,  and  acted  as  clerk 
for  Mr.  Carmichael,  who  was  confined  to  his  house  by  sick- 
ness, and  had  general  control  of  the  auction.     If  the  warranty 
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was  made  as  claimed  by  the  defendants,  plaintiff  was  fully 
aware  of  it  at  the  time.  No  question  is  made  that  the  mares 
were  not  served  with  the  horse  in  the  proper  season.  Defend- 
ants claim  to  have  become  satisfied  that  the  mares  were  not 
with  foal  in  the  spring  or  summer  following.  The  plaintiff 
denied  that  the  sale  was  with  the  warranty  claimed  by  de- 
fendants. 

The  first  question  to  be  decided  is,  whether,  conceding  there 
was  a  warranty,  it  can  be  set  up  in  recoupment  of  damages 
against  the  note  in  plaintiff's  hand.  Restating  the  facts  for 
the  purposes  of  this  question,  it  presents  a  case  where  no  fact 
«xi8ts  which  impugns  the  title  of  the  holder,  nor  the  honesty, 
,good  faith,  or  validity  of  the  original  transaction,  of  which  the 
note  was  a  part  There  was  simply  a  warranty  on  the  sale 
that  the  mares  were  with  foal,  and  if  they  proved  to  be  so,  the 
purchaser  was  to  pay  sixteen  dollars  more  for  the  service  of 
the  horse.  The  purchase  of  the  note  was  for  full  value,  with 
a  knowledge  of  the  warranty,  but  without  knowledge  of  its 
breach,  before  the  note  matured,  and  before  it  was  known  that 
there  would  be  a  breach.  The  promise  of  the  defendants  was 
not  conditional;  neither  was  there  fraud  nor  imposition  con- 
nected with  the  inception  of  the  note.  The  plaintiff,  having 
paid  value  before  maturity,  held  the  note  by  an  independent 
title. 

It  was  said  by  this  court  in  Nichols  v.  Sober,  38  Mich.  681, 
that  '*  the  law  has  always  been  solicitous  to  exclude  any  rules 
calculated  to  hinder  the  free  circulation  of  mercantile  paper 
having  legitimate  inception,  as  in  this  case;  and  it  is  settled 
in  this  state  that  a  transferee  cannot  be  deprived  of  his  right 
as  a  bona  fide  holder  in  this  class  of  cases,  except  upon  evi- 
dence sufficient  to  show  his  participation  in  the  fraud,  or 
equivalent  misconduct  of  the  party  who  transfers  to  him." 

It  is  laid  down  in  1  Parsons  on  Bills  and  Notes,  261,  that 
"knowledge  on  the  part  of  the  holder,  at  the  time  he  took  the 
note,  that  it  was  not  to  be  paid  on  a  specified  contingency,  is 
not  sufficient  to  defeat  his  right  to  recover,  although  the  con- 
tingency had  then  happened,  if  he  was  ignorant  of  this  fact"; 
citing  AdaToa  v.  Smith,  35  Me.  324;  Ferdon  v.  Jones,  2  E.  D. 
Smith,  106;  Davis  v.  McCready,  4  E.  D.  Smith,  565;  see  also 
Kelso  V.  Frye,  4  Bibb,  493;  Dow  v.  Tuttle,  4  Mass.  414;  3  Am. 
Dec.  226;  State  Nat.  Bank  v.  Cason,  39  La.  Ann.  865;  Patten 
V.  Gleason,  106  Mass.  439;  Davis  w.  McCready,  17  N.  Y.  230; 
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72  Am.  Dec.  461;  Craig  v.  Sihbett,  15  Pa.  St.  288;  Bond  v. 
Wiltse,  12  Wis.  611. 

From  the  foregoing  authorities,  and  upon  reason,  the  correct 
doctrine  appears  to  be,  that  it  is  not  a  good  ground  of  defense 
against  a  bona  fide  holder  for  value  that  he  was  informed  that 
the  note  was  made  in  consideration  of  an  executory  contract, 
unless  he  was  also  informed  of  its  breach.  If  he  had  knowledge 
of  the  breach,  the  defense  may  be  interposed:  Wagner  v.  Died- 
Hch,  50  Mo.  484;  Coffman  v.  Wilson,  2  Met.  (Ky.)  542;  Bow- 
man V.  Van  Kuren,  29  Wis.  218;  9  Am.  Rep.  554;  Sutton  v. 
Beckwith,  68  Mich.  303;  13  Am.  St.  Rep.  344. 

The  note  in  question  being  valid  in  its  inception,  and  not 
subject  to  any  condition,  a  collateral  agreement  to  warrant  the 
mares  to  be  with  foal  cannot  be  set  up  as  a  defense  to  the 
action  in  this  case,  where  the  plaintiff  purchased  in  good  faith 
for  value,  and  without  any  notice  or  knowledge  of  any  breach 
of  the  warranty.  A  mere  collateral  agreement  or  warranty 
made  at  the  time  the  note  was  given  does  not  affect  the  valid- 
ity or  negotiability  of  the  note,  although  the  purchaser  before 
maturity  may  know  of  such  agreement.  It  is  common  knowl- 
edge that  in  many  executory  contracts,  involving  large  sums 
of  money,  such  as  drafts  drawn  against  bills  of  lading,  and 
also  such  as  the  purchase  of  real  estate,  lumbering  contracts, 
construction  of  buildings  and  roads,  and  other  business  deal- 
ings, notes  are  given,  and  often  negotiated  to  those  familiar 
with  the  terms  of  the  contracts;  and  it  would  unnecessarily 
hamper  the  transfer  of  such  paper,  and  affect  its  value  injuri- 
ously, to  hold  that  the  purchaser  before  breach  of  such  con- 
tract, although  he  had  notice  of  the  contract  under  which  it 
was  given,  takes  such  paper  subject  to  any  damages  that  may 
arise  to  the  maker  from  failure  of  the  payee  to  perform  such 
contract.  There  is  neither  reason  nor  necessity  for  so  holding. 
Indeed,  the  defendants  in  this  case  set  up  in  their  notice  of 
defense  the  warranty  and  its  breach,  and  that  plaintiff  pur- 
chased the  note  with  knowledge  of  such  warranty  and  its 
breach  before  he  so  purchased. 

The  jury  found,  in  answer  to  a  special  question,  that  the 
plaintiff,  George  Miller,  bought  the  note  in  question  of  Archi- 
bald Carmichael  before  his  death;  and  it  was  in  proof  that 
he  died  January  6,  1888.  This  is  an  end  of  the  case.  The 
defense  is  not  made  out,  and  it  is  immaterial  if  testimony 
tending  to  show  a  warranty  by  Carmichael  was  erroneously 
ruled  out.     Under  the  special  finding,  which  has  the  force  of 
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a  special  verdict,  no  other  general  verdict  could  have  been 
rendered  by  the  jury  than  the  one  they  did. 
The  judgment  must  be  afl&rmed. 

Neootiablb  Instruments  —  Promissoky  Notes  —  Defenses.  —  Failure 
of  consideration  as  a  defense  to  a  note  must  be  proved  by  him  who  alleges  it, 
and  he  must  also  show  that  the  plaintiflF,  who  received  the  note  before  ma- 
turity, had  notice  of  such  defense  at  the  time  he  received  it:  Mitchell  v. 
Deeds,  49  111.  416;  95  Am.  Dec.  621.  Defect  or  failure  of  the  consideration 
of  a  note  may  be  given  in  evidence  against  the  payee,  or  even  the  indorsee 
with  notice:  Le  Blanc  v.  Sanglair,  12  Mart.  (La.)  402;  13  Am.  Dec.  377,  and 
note  378,  379.  Where  a  note  recites  the  consideration  upon  which  it  rests, 
an  indorsee  taking  it  before  maturity  is  chargeable  .with  notice  of  such  re- 
citaL  The  recital  is  not,  however,  sufficient  of  itself  to  advise  him  that 
there  was  or  necessarily  would  be  a  failure  of  consideration;  still,  if  at  the 
time  of  the  indorsement  the  consideration  had  in  fact  failed,  the  recital 
might  be  sufficient  to  put  him  upon  inquiry:  Siegel  v.  Chicago  etc  Bank,  131 
m.  669;  19  Am.  St  Rep.  51.  Compare  StUion  v.  Becbwith,  68  Mich.  303;  13 
Am.  St  Rep.  344,  and  note;  Kulenkamp  v.  Oroff,  71  Mich.  675;  16  Am.  St 
Bep.  283,  and  note  287,  28a 
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Lebxl — PBiyiiiBaED  Communications.  — In  actions  for  libel,  qualified  priv- 
ilege  extends  to  all  communications  made  bona  fidt  upon  any  subject- 
matter  in  which  the  party  communicating  has  an  interest  or  in  refer- 
ence to  which  he  has  a  duty,  to  a  person  having  a  corresponding  interest 
or  duty,  and  embraces  cases  where  the  duty  is  not  a  leg^  one,  but  is  of 
•  moral  or  social  character  of  imperfect  obligaticm. 

MXBOAKTII.B  AoENCT  —  Pbiyilegbd  CoHHUNiOA'noK.  —  A  mercantile 
agency  does  not  stand  in  such  relation  either  of  interest  or  duty  with 
its  subscribers  that  communications  from  it  t»  them  generally  are  privi- 
leged. Exceptions  exist  in  relation  to  those  persons  who  are  interested 
in  obtaining  the  particular  information  and  to  whom  it  is  famished  upon 
special  request  To  this  extent,  and  no  farther,  are  such  communica- 
tions protected  by  a  qualified  privilege. 

IXBKL  BT  Mebcantilb  Agknot.  —  False  publications  respecting  the  char- 
acter and  financial  standing  of  a  business  man,  furnished  by  a  mercantile 
agency  to  its  subscribers  generally,  without  request,  is  libelous,  and  not 
privileged,  though  made  in  good  faith. 

ksBL  BT  Aqent  Of  Mbbgantilb  Aobnot.  —  A  general  agent  and  district 
business  manager  for  a  mercantile  agency  who  furnishes,  or  causes  to  be 
furnished,  through  his  chief  clerk,  to  its  subscribers  generally,  without 
request  false  publications  respecting  the  character  and  financier  stand- 
ing of  a  business  man,  is  liable  in  an  action  for  libel  therefor,  as  jMich 
oommunications  are  not  privileged. 

filsnry  M.  Duffield,  for  the  appellants. 

Dickinson^  Thurber,  and  Stevenson^  for  the  resxwndenta. 
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Champlin,  G.  J.  The  plaintiffs  sued  Minchener  and  Robert 
G.  Dun  to  recover  damages  for  a  libel  published  by  the  R.  G. 
Dun  &  Co.  Mercantile  Agency,  of  which  Minchener  was  the 
general  manager  of  a  district  in  Michigan,  of  and  concerning 
the  plaintiflFs. 

Max  E.  Pollasky  and  Frank  E.  Pollagky  composed  the  firm 
of  Pollasky  Brothers,  carrying  on  mercantile  business  at  the 
village  of  Alma,  Gratiot  County,  Michigan.  They  had  been  en- 
gaged in  business  at  that  place  since  1882.  They  were  in  good 
credit,  and  had  never  filed  or  placed  a  chattel  mortgage  upon 
their  property,  and  in  carrying  on  their  business  bought  mostly 
upon  credit,  and  had  established  a  business  reputation  for 
prompt  payment  of  their  bills. 

R.  G.  Dun  &  Co.  is  a  mercantile  agency  well  known  in  the 
mercantile  community,  and  have  a  clientage  throughout  the 
United  States  estimated  at  twenty-five  thousand  subscribers, 
and  in  the  state  of  Michigan  of  about  six  hundred. 

The  alleged  libel  consists  in  R.  G.  Dun  &  Co.  sending  from 
their  Detroit  office  to  their  subscribers  what  is  known  as  a 
"notification-sheet,"  under  date  of  February  23,  1887,  which, 
under  the  head  of  "Items  of  Record,"  "Michigan,"  among 
other  items,  contained  the  following:  — 

"  Alma  —  Pollasky  Bros.  Chat,  mort.,  $10,000.  D.  G., 
clothing,  and  B.  &  S." 

This  item  was  wholly  false.  R.  G.  Dun  &  Co.  were  non- 
residents, as  also  was  Robert  G.  Dun,  and  no  service  of  process 
was  had  upon  him  in  this  suit,  and  he  did  not  appear  to  the 
action. 

Minchener  was  general  manager  of  a  district  of  the  Michi- 
gan business,  and  was  located  at  Detroit.  He  was  paid  a 
salary,  and  a  further  compensation  for  his  services,  depend- 
ing upon  the  amount  of  business  done  in  Michigan.  He 
had  authority  to  employ  clerks  and  to  discharge  them. 
Notification-sheets  were  sent  direct  to  subscribers  from  the 
Detroit  office.  Reports  were  made  to,  and  all  letters  contain- 
ing information  afiecting  the  credit  of  tradesmen  were  mailed 
to,  his  address  individually  in  Detroit.  He  had  a  chief  clerk, 
who  opened  these  letters  and  noted  their  contents.  Minchener 
based  his  defense  upon  two  grounds:  1.  That  the  communi- 
cation was  privileged ;  2.  That  the  libel,  if  libel  it  was,  was 
published  by  R.  G.  Dun  &  Co.;  that  he  was  not  a  member  of 
that  company,  and  had  no  proprietary  interest  therein,  and 
was  not  responsible  for  its  publication. 
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The  trial  court  took  the  case  from  the  jury,  and  directed  a 
verdict  for  defendant,  upon  the  ground  that  Minchener  was 
not  liable. 

1.  Was  the  notification-sheet,  which  was  sent  to  all  sub- 
Bcribers,  a  privileged  communication? 

In  Bacon  v.  Michigan  Cent.  R.  R.  Co.,  66  Mich.  166,  I  dis- 
cussed the  subject  of  privilege  in  actions  for  libel,  and  shall 
not  go  over  the  ground  again.  I  adhere  to  what  I  there  said, 
both  as  to  absolute  and  qualified  privilege.  There  is  no  foun- 
dation for  the  claim  that  the  libel  set  forth  in  the  declaration 
is  absolutely  privileged.  The  question  is,  Do  the  facts  of  this 
case  bring  the  publication  within  the  class  of  communications 
which  are  qualifiedly  privileged?  Qualified  privilege  extends 
to  all  communications  made  bona  fide  upon  any  subject-mat- 
ter in  which  the  party  communicating  has  an  interest,  or  in 
reference  to  which  he  has  a  duty,  to  a  person  having  a  corre- 
sponding interest  or  duty;  and  embraces  cases  where  the  duty 
is  not  a  legal  one,  but  is  of  a  moral  or  social  character,  of  im- 
perfect obligation:  Bacon  v.  Michigan  Cent.  R.  R.  Co.,  66  Mich. 
170,  and  cases  cited. 

The  mercantile  agency  does  not  stand  in  such  relation, 
either  of  interest  or  duty,  with  its  subscribers  generally,  that 
communications  from  it  to  them  generally  are  privileged.  Ex- 
ceptions exist  in  relation  to  those  persons  who  are  interested 
in  obtaining  the  particular  information,  and  to  whom  it  is 
furnished  upon  special  request.  To  this  extent,  and  no  fur- 
ther, are  such  communications  protected  by  a  qualified  privi- 
lege. 

Consider  for  a  moment  the  relation  of  the  mercantile  agency 
to  its  subscribers.  It  undertakes  to  furnish  them,  for  a  con- 
sideration paid  in  advance,  such  information  relative  to  the 
responsibility  and  credit  of  merchants  and  others  as  it  obtains 
from  its  subagents,  servants,  and  correspondents,  without 
guaranteeing  the  accuracy,  reliability,  or  correctness  of  such 
information,  or  being  responsible  for  any  loss  caused  by  the 
neglect  of  its  agents  and  servants,  or  for  their  want  of  verity. 
It  expressly  stipulates  that  it  will  not  reveal  to  such  subscrib- 
ers the  sources  of  its  information,  nor  the  names  of  the  per- 
sons from  whom  it  received  it,  and  requires  a  pledge  from  the 
sabscribers  that  they  will  never,  under  any  circumstances, 
communicate  to  the  persons  reported  the  information  received 
concerning  them  from  the  mercantile  agency.  It  also  adopts 
measures  to  prevent  the  particular  communities  from  ascer- 
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taining  the  name  or  identity  of  the  person  reporting  the  stand- 
ing of  business  men  in  that  community. 

The  secret  and  inquisitorial  agencies  ramify  every  part 
of  the  United  States  and  the  Dominion  of  Canada,  and 
possess  the  power  of  destroying  with  falsehood  or  calumny 
the  credit  of  any  business  man  in  the  country,  and  of  bring- 
ing him  to  bankruptcy  and  ruin.  To  hold  such  vast  secret 
inquisitions  exempt  from  liability  for  false  publications  re- 
specting the  character  and  standing  of  a  business  man  would 
be  to  sanction  the  highest  injustice.  The  business  man's  in- 
tegrity, his  reputation  for  fair  and  honest  dealing,  his  pros- 
perity in  the  transaction  of  his  business,  are  of  the  utmost 
importance  to  him,  and  are  oftentimes  his  best  capital  with 
which  to  carry  on  his  business. 

Commercial  credit  is  based  upon  confidence,  and  all  know 
upon  how  frail  foundation  commercial  confidence  is  builded. 
A  breath  of  suspicion  may  destroy  it.  Confidence  is  with- 
drawn, and  the  party  is  ruined.  And  so  in  a  broader  field, 
a  breath  of  suspicion  is  directed  against  the  public  credit^ 
suspicion  gives  place  to  rumors  of  disaster,  rumors  dissemi- 
nated undermine  the  general  confidence,  and  a  panic  is  the 
result.  On  the  other  hand,  these  same  commercial  agencies, 
which  always  have  their  fingers  upon  the  business  pulse  of  the 
country,  are  a  most  potent  factor  in  keeping  up  public  confi- 
dence. They  issue  their  manifestoes  of  encouragement,  and 
scatter  them  broadcast  over  the  land.  They  are  read  by  the 
business  men  of  the  country.  The  newspapers  assist  the  cir- 
culation among  all  classes  of  people,  and  public  confidence  is 
strengthened,  or,  at  least,  fears  of  disaster  are  allayed.  la 
this  they  exert  a  strong  influence  for  good,  and  are  recognized 
institutions  in  carrying  on  the  business  of  the  country.  But 
they  are  also  potent  for  evil  to  the  individual.  They  send  out 
their  notification-sheets  containing  a  false  statement  respecting 
a  particular  person,  and  he  is  undone,  —  no  one  will  trust  him» 
and  all  claims  are  pressed  for  immediate  payment.  His  busi- 
ness character  is  sullied,  confidence  is  withdrawn,  and  his 
business  career  has  received  a  blow  which  it  will  require  a 
long  time  to  repair. 

The  notification-sheet  containing  the  false  statement  respect- 
ing the  acts  of  Pollasky  Brothers  was  not  alone  sent  to  those  who 
were  dealing  with  them  and  extending  them  credit,  but  to  be- 
tween six  and  seven  hundred  subscribers  in  Michigan,  and  oth- 
ers residing  out  of  the  state,  from  some  of  whom  they  might  wish 


620  POLLASKT  V.  MiNCHENEB.  [Mich. 

to  purchase  goods  upon  credit,  and  this  without  any  request 
being  made  to  be  informed  of  the  standing  or  credit  of  Pol- 
lasky  Brothers;  and  others  of  whom,  and  by  far  the  greater 
number,  were  engaged  in  dififerent  lines  of  business,  and 
were  in  no  manner  interested  in  knowing  their  standing,  or 
financial  ability  or  business  integrity.  To  all  such  the  com- 
munication was  not  privileged.  It  cannot  be  said  that  a 
blacksmith,  a  saw-mill  and  lumber  dealer,  a  furniture  manufac- 
turer, a  dealer  in  hardware,  a  chemist,  mineral-water  bottlers, 
butchers,  book-agents,  physicians,  or  druggists,  or  those  in 
other  business  mentioned  in  the  notification-sheets  who  are 
not  engaged  in  the  wholesale  or  retail  dealing  in  dry-goods, 
clothing,  or  boots  and  shoes,  are  at  all  interested  in  the  busi- 
ness standing  of  a  dealer  in  dry-goods,  clothing,  and  boots 
and  shoes. 

No  court  has  gone  so  far  as  to  hold  that  all  communications 
made  by  a  mercantile  agency  to  its  subscribers,  if  made  in 
good  faith,  but  made  generally,  without  request,  or  to  those 
not  inquiring  concerning  or  interested  in  knowing  the  condi- 
tion and  financial  standing  of  a  person,  are  privileged.  On 
the  contrary,  courts  have  uniformly  held  that  privilege  does 
not  extend  to  false  publications  made  to  patrons  who  have  no 
such  interest  in  the  subject-matter:  Goldstein  v.  Foss^  2  Car.  & 
P.  252;  12  Eng.  Com.  L.  556;  Commonwealth  v.  Stacey,  8  Phila. 
617;  Taylor  v.  Church,  8  N.  Y.  452;  Orm^hy  v.  Douglass,  37  N.  Y. 
477;  Sunderlin  v.  Bradstreet,  46  N.  Y.  188;  7  Am.  Rep.  322; 
King  v.  Patterson,  49  N.  J.  L.  417;  60  Am.  Rep.  622;  Brad- 
street  Co.  V.  Gill,  72  Tex.  115;  13  Am.  St.  Rep.  768;  Johnson 
V.  Bradstreet  Co.,  77  Ga.  172;  4  Am.  St.  Rep.  77;  Erbery.Dun 
&  Co.,  12  Fed.  Rep.  526;  and  see  26  Am.  Law  Reg.,  N.  S.,  681, 
and  28  Am.  Law  Reg.,  N.  S.,  259. 

It  was  strongly  urged  upon  us  at  the  hearing  that  we  should 
adopt  the  able  opinion  of  Van  Syckel,  J.,  in  which  he  dissents 
fi-om  the  majority  of  the  court  in  King  v.  Patterson,  49  N.  J.  L. 
417,  60  Am.  Rep.  622,  in  which  he  goes  the  whole  extent  of 
giving  immunity  to  commercial  agencies  for  all  publications 
made  in  good  faith  to  their  subscribers,  whether  true  or  false. 
In  his  desire  to  keep  abreast  of  the  progressive  state  of  so- 
ciety, and  the  new  and  varying  conditions  that  may  arise  in 
the  progress  of  the  age,  he  has  entirely  overlooked  the  rights 
of  the  individual,  forgetting  that  ''society  is  organized  and 
courts  established  for  the  protection  of  the  rights  of  individ- 
oals." 
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It  is  all  very  well  to  advance  the  interests  of  the  wholesale 
dealers  as  a  class,  and  afford  them  information  which  will 
reasonably  protect  them  from  loss.  But  there  is  no  principle 
of  justice  or  of  law  which  requires  this  to  be  done  at  the  ex- 
pense of  the  individual.  It  would  be  a  harsh  and  tyrannical 
rule  that  would  protect  one  person  from  loss  at  the  pecuniary 
ruin  of  another.  The  welfare  of  society  does  not  require  that 
a  few  great  wholesale  dealers  shall  thrive  by  the  sacrifice  of 
many,  or  of  any,  small  purchasers. 

The  code  of  Georgia  defines  "privilege"  very  much  the  same 
as  it  signifies  at  common  law.  Section  2980  declares  as  privi- 
leged communications,  —  "  1.  Statements  made  bona  fide,  in 
the  performance  of  a  public  duty;  2.  Similar  statements  in 
the  performance  of  a  private  duty,  either  legal  or  moral." 

In  Johnson  v.  Bradstreet  Co.,  77  Ga.  172,  4  Am.  St.  Rep.  77, 
the  commercial  agency  sought  to  justify  a  false  charge  made 
against  the  plaintiff  under  the  plea  of  privilege.  After  show- 
•ing  that  the  false  charge  was  not  made  in  the  performance  of 
a  public  duty,  Jackson,  C.  J.,  said  (page  175):  "If  one  makes 
it  his  business  to  pry  into  the  affairs  of  another  in  order  to  coin 
money  for  his  investigations  and  information,  he  must  see  to 
it  that  he  communicate  nothing  that  is  false." 

And  he  held  that  the  communication  made  under  a  contract 
similar  to  the  one  introduced  in  evidence  in  this  case  was  not 
the  result  of  a  private  duty,  either  moral  or  legal,  in  the  sense 
of  the  statute,  and  was  not  privileged. 

If  we  should  advert  to  the  circumstances  of  the  publication 
of  this  libel,  we  could  point  out  circumstances  from  which  a 
jury  might  infer  express  malice.  The  information  was  ob- 
tained from  Mr.  Balke,  an  attorney  at  Alma,  where  Pollasky 
Brothers  carried  on  business.  He  was  the  correspondent  of 
the  agency  at  that  place.  On  February  20,  1887,  he  sent  a 
letter  by  mail  from  Alma,  addressed  to  George  H.  Minchener, 
Detroit,  in  which  he  stated:  "  I  write  to  inform  you  that  there 
has  been  a  chattel  mortgage  of  ten  thousand  dollars  filed  in 
this  township  upon  the  stock  of  dry-goods  and  clothing,  boots 
and  shoes,  of  Pollasky  Brothers,  running  to  Citizens*  National 
Bank,  Detroit.  Think  it  is  the  forerunner  of  a  failure. 
Would  advise  caution  in  dealing  with  them." 

This  was  received  at  the  Detroit  oflSce  of  Dun  &  Co.  on  the 
21st,  and  the  letter  was  opened  by  the  chief  clerk,  Thomas, 
who  knew  that  there  was  no  Citizens'  National  Bank  in  Detroit. 
He  knew  that  the  information  was  not  correct  in  that  particu- 
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lar.  Notwithstanding,  he  took  this  letter,  and  directed  a 
type-writer  to  make  a  report  to  send  out  in  proper  form,  as 
follows:  "PoUasky  Brothers,  dry-goods,  clothing,  boots  and 
shoes,  Alma,  Gratiot  County,  Michigan.  —  A  chattel  mort- 
gage of  ten  thousand  dollars  has  been  filed  in  this  township, 
covering  their  stock  of  dry-goods  and  boots  and  shoes,  run- 
ning to  Citizens'  National  Bank,  Detroit.  It  is  thought  that 
this  may  be  the  forerunner  of  a  failure.  Would  advise  cau- 
tion in  dealing  with  them,  and  prompt  action  on  the  part  of 
creditors." 

The  words  in  Italics  were  added  in  the  Detroit  office,  and . 
were  very  pernicious  in  their  effect  upon  Pollasky  Brothers; 
for  they  not  only  found  their  credit  ruined,  but  their  creditors 
took  prompt  action  in  presenting  claims  that  were  not  due,  as 
well  as  those  that  were.  R.  G.  Dun  &  Co.,  at  Detroit,  advised 
Balke  that  there  must  be  some  mistake,  as  there  was  no  such 
bank  in  Detroit,  and  requested  him  to  investigate  further,  and 
report,  and  instead  of  waiting  for  the  result  of  such  investiga-. 
tion,  sent  out  the  notification-sheet  uncorrected,  and  contain- 
ing the  wholly  false  statement,  on  February  23d.  It  would 
seem  that  plenty  of  time  had  elaps'ed,  where  daily  mails  and 
telegraphic  wires  connect  the  two  points,  to  ascertain  the 
truth  of  the  report. 

2.  Is  George  H.  Minchener  liable  for  the  publication  of  this 
libel?  The  attorney  for  the  plaintifis  insists  that  the  facts  in 
the  case  directly  connect  the  defendant  Minchener  with  the 
publication,  and  establish  an  implied  consent  to  and  author- 
ization of  the  publication  of  the  libel  complained  of.  He  claims 
that  "  the  evidence  was  uncontradicted  tbat  the  information 
contained  in  the  item  in  the  notification-sheet  concerning  plain- 
tiffs was  sent  to  the  office  of  the  defendant  Minchener  in  Detroit, 
in  a  letter  by  one  Balke,  an  attorney  at  Alma,  Michigan.  It 
is  addressed  to  '  George  H.  Minchener,  Detroit,  Michigan,'  not 
to  *  R.  G.  Dun  &  Co.,'^  or  to  '  George  H.  Minchener,  agent  R.  G. 
Dun  &  Co.,'  but  to  'George  H.  Minchener,'  personally  and  in- 
dividually. There  is  not  a  line  or  word  in  the  letter  to  indicate 
that  it  was  intended  for  R.  G.  Dun  &  Co.  The  defendant 
swears  he  did  not  receive  it,  but  found  it  in  the  office  of  R.  G. 
Dun  &  Co.,  of  which  he  was  manager,  and  when  he  found  it, 
that  it  was  opened.  And  in  explanation  of  this,  he  says  that 
stamped  envelopes  are  furnished  to  the  attorneys  of  the  agency, 
in  which  to  reply  to  inquiries,  and  that  those  envelopes,  for  the 
Detroit  office,  and  sent  out  therefrom,  were  addressed  '  George 
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H.  Minchener';  and  he  leaves  it  to  be  inferred  that  this  letter 
came  in  one  of  these  envelopes,  and  was  opened  by  his  chief 
clerk,  Charles  F.  Thomas,  who  prepared  the  notification  sheet 
from  it,  and  also  sent  out  the  notices  to  the  other  offices  of 
R.  G.  Dun  &  Co.  Minchener  testifies  that  all  letters  in  envel- 
opes with  the  printed  address,  *  George  H.  Minchener,  Detroit, 
Michigan,'  would  go  into  his  chief  clerk's  hands,  whose  duty  it 
would  be  to  open  it,  and  unless  there  was  something  excep- 
tional in  connection  with  the  matter,  Minchener's  attention 
would  not  be  called  to  it." 

And  he  contends  that  "  if  we  believe  Minchener's  testimony, 
the  case  therefore  stands  thus:  Minchener  authorizes  Thomas 
to  open  all  letters  addressed  to  him,  and  to  incorporate  in  the 
notification-sheets  whatever  items  of  news  he  finds  in  such 
letters,  without  consulting  him,  *  unless  there  was  something 
exceptional  in  connection  with  the  matter.'  Thomas,  acting 
under  this  authority,  receives  the  Balke  letter,  prepares  the 
notification-sheet  from  the  information  therein,  and  sends  out 
this  false  and  wicked  libel  broadcast  all  over  the  United  States. 
When  sued  for  the  serious  damage  which  the  libel  has  caused 
the  plaintiffs,  he  replies:  'I  knew  nothing  whatever  about  it. 
You  must  sue  Thomas,  my  chief  clerk,  or  R.  G.  Dun  &  Co., 
my  principal,  but  you  can't  sue  me  because  of  anything  my 
chief  clerk  did.' " 

The  plaintiffs'  counsel  also  contends  that  the  principles  of 
respondeat  superior  do  not  apply  in  cases  for  libel;  that  the 
proposition  is  general  and  elementary  that  "  every  one  who 
requests,  procures,  or  commands  another  to  publish  a  libel  is 
answerable  as  though  he  published  it  himself.  And  such  re- 
quest need  not  be  express,  but  may  be  inferred  from  the  de- 
fendant's conduct";  citing  Odgers  on  Libel  and  Slander,  155. 

The  same  work,  at  page  359,  lays  it  down  as  the  law  that 
"if  any  agent  or  servant  be  in  any  way  concerned  in  writing, 
printing,  publishing,  or  selling  a  libel,  he  will  be  both  civilly 
and  criminally  liable.  If  a  clerk  or  servant  copy  a  libel,  and 
deliver  the  copy  he  has  made  to  a  third  person,  he  will  be  lia- 
ble as  a  publisher.  That  his  master  or  employer  ordered  him 
to  do  so  will  be  no  defense." 

It  is  not  necessary  to  go  to  the  full  extent  of  the  text  to  hold 
an  agent  liable  severally  or  jointly  with  the  principaL 

"  In  general,"  says  Mr.  Justice  Cooley,  "  all  persons  in  any 
manner  instrumental  in  making  or  procuring  to  be  made  the 
defamatory  publication  are  jointly  and  severally  responsible 


524  PxoPLS  «.  GoRDOK.  [Mich. 

therefor.  Therefore  one  in  the  course  of  whose  husiness  a 
libel  is  published  by  his  agent  may  be  joined  with  an  agent  in 
an  action  for  the  publication*':  Cooley  on  Torts,  194. 

There  was  testimony  in  the  case  sufficient  to  be  submitted 
to  the  jury  upon  the  question  whether  Minchener  published, 
or  caused  to  be  published,  the  publication  alleged  to  be  libel- 
ous, and  the  court  erred  in  taking  the  case  from  them. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

LiBBL  —  PBrviLEGED  CtoMMtTNICATIONS  —  CiOMHERCIAI.    AGENCIES. — Gen« 

eral  publications  purporting  to  disclose  the  business  standing  of  men,  and 
which  are  circulated  among  all  the  patrons  of  the  publisher,  are  not  privi- 
leged communications;  but  a  commercial  agency  may  impart  such  information 
to  any  particular  patron  who  has  a  particular  interest  in  the  affairs  of  the 
person  whose  business  standing  is  given:  Note  to  McAllister  ▼.  Detroit  Free 
Press  Co.,  15  Am.  St.  Rep.  348,  349;  Lowry  v.  Vedda-t  40  Miun.  475;  Brad- 
street  Co.  ▼.  QHU  72  Tex.  116;  13  Am.  St.  Bep.  768. 


People  v,  Gordon. 

[81  MlCBISAN,  806.] 
MUNIOIFAL    CORPOBATIOKS  —  ObDINAKCB    ReOTTI^TINO  RbMOVAL    OV    GaB* 

BAGS.  — Under  a  statute  authorizing  a  city  council  to  provide  by  ordi' 
nance  for  the  manner  of  removal  of  garbage  from  a  city,  and  to  Impose 
and  enforce  appropriate  penalties,  an  ordinance  requiring  the  garbage 
to  be  removed  through  and  out  of  the  city  in  closed,  water-tight  carts 
or  wagons,  marked  **  Garbage,"  is  reasonable  and  valid. 

Edtoin  F.  Conely,  for  the  appellant. 

John  W.  McGrath,  CharUa  W,  CasgraiOf  and  Charles  S.  Mo» 
Donald^  for  the  people. 

Morse,  J.  The  defendant  was  convicted,  under  an  ordi- 
nance of  the  city  of  Detroit,  for  "  unlawfully  and  willfully 
engaging  in  collecting  and  removing,  in  an  open  wagon,  of 
garbage  within  the  city  of  Detroit,  ....  not  being  author- 
ized so  to  do  by  perniit  from  the  health-officer  of  the  city." 

It  is  contended  in  his  behalf  that  this  conviction  is  illegal 
and  unwarranted,  because  the  ordinance  is  unreasonable,  par- 
tial, and  unequal  in  its  operation,  and  was  adopted  for  the 
purpose  of  creating,  and  does  create,  a  monopoly.  The  ordi- 
nance is  as. follows:  — 

"  Sec.  1.  It  is  hereby  made  the  duty  of  the  occupant  or 
occupants  of  every  dwelling-house  or  other  building  in  the 
city  of  Detroit  to  provide  a  suitable  and  water-tight  box  or  other 
▼essel,  of  a  convenient  size  to  be  handled  by  the  garbage  col- 
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lector,  in  which  said  occupant  or  occupants  shall  cause  to  be 
placed  or  deposited  all  ofifal,  garbage,  and  refuse,  animal  and 
vegetable  matter,  of  the  premises.  Such  occupants  shall  keep 
such  box  or  other  vessel  at  a  place  on  the  premises  most  ac- 
cessible to  the  person  collecting  the  garbage  and  offal,  and  it 
shall  be  unlawful  to  put  any  but  refuse  animal  and  vegetable 
matter  in  the  vessel  used  for  garbage  and  offal. 

"  Sec.  2.  All  garbage  and  offal  shall  be  collected  in  water- 
tight, closed  carts;  and  each  cart  shall  be  purified  as  often  as 
the  health-officer  may  direct,  and  shall  have  painted  thereon 
the  word  '  Garbage.* 

"  Sec.  3.  No  person  shall  engage  or  assist  in  collecting,  re- 
moving, or  disposing  of  garbage  or  offal  within  the  city  of 
Detroit  except  as  provided  in  this  ordinance,  and  also  so 
authorized  by  a  permit  from  the  health-officer  of  the  city;  and 
it  shall  be  unlawful  for  any  person  to  interfere  in  any  manner 
with  the  collection  or  disposal  of  garbage  and  offal  by  the 
person  or  persons  authorized  to  do  so. 

"  Sec.  4.  It  shall  be  the  duty  of  any  person  contracting 
with  the  city  for  the  collection  or  disposal  of  garbage  to  comply 
with  the  ordinances  of  the  city,  and  also  with  such  order  and 
regulations  as  may  be  made  by  the  board  of  health.  Such 
contractor  shall  remove  and  dispose  of  all  dead  animals  found 
within  the  city  limits. 

"  Sec.  5.  No  person  except  the  city  contractor  or  his  agents 
shall  carry,  convey,  or  transport  any  garbage  through  the 
streets,  alleys,  or  public  places  of  the  city,  except  upon  per- 
mission of  the  board  of  health;  and  that  the  common  council 
have  power,  from  time  to  time,  to  designate  the  hours  during 
which  the  collection  of  garbage  may  be  conducted." 

Section  6  subjects  offenders  to  punishment  by  fine  not  ex- 
ceeding twenty-five  dollars,  or  by  imprisonment  in  the  Detroit 
house  of  correction  not  to  exceed  ten  days. 

The  charter  of  the  city  of  Detroit  as  amended  by  the  Local 
Acts  of  1889  (at  page  819)  empowers  the  common  council  to 
enact  and  provide,  by  appropriate  ordinance,  for  the  manner 
of  collecting,  transporting,  conveying,  and  handling  of  gar- 
bage, and  all  animal  and  vegetable  matter  and  refuse,  in  said 
city,  and  to  require  all  persons  in  said  city  to  dispose  of  the 
same  in  the  manner  provided  by  said  common  council  in  said 
ordinance  for  the  removal  and  destruction  thereof,  and  to  im- 
pose and  enforce  appropriate  penalties  for  any  violation  of  said 
ordinance. 
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It  is  stated  in  the  brief  of  respondent  that  this  amendment 
was  procured  by  a  prominent  citizen  and  ex-official  of  Detroit 
for  purposes  of  his  own  private  gain,  and  that  he  is  now  the  con- 
tractor with  the  city  for  the  removal  of  the  garbage  of  the  city, 
and  that  he  has  a  practical  monopoly  of  the  business,  out  of 
which  there  is  likely  to  come  a  fortune  at  the  expense  of  many 
people  who  have  hitherto  made  respectable  and  honest  livings 
in  the  same  business.  Of  this,  however,  the  record  gives  us 
no  hint.  It  is  stated  in  the  brief  of  the  city  counselor  that 
the  city  has  entered  into  a  contract  for  the  removal  of  this 
garbage  and  refuse  matter  at  an  expense  of  thirty-five 
thousand  dollars  annually.  But  we  must  look  at  Gordon's 
case  as  it  is  stated  in  the  record,  and  from  the  record  it  ap- 
pears that  he  was  properly  and  legally  convicted.  We  do  not 
propose  to  inquire  into  what  would  be  the  rights  of  the  owner 
of  the  refuse  matter,  or  any  other  persons,  attempting  to  re- 
move offal  and  garbage  from  the  premises  of  the  owner  to  a 
place  outside  of  the  city,  if  such  owner  or  other  person  was 
doing  so  in  a  wagon  or  vehicle  in  conformity  with  the  pro- 
visions of  the  ordinance.  That  question  is  not  involved  here, 
and  it  will  be  soon  enough  to  discuss  it  when  a  proper  case 
comes  before  us. 

The  evidence  shows  that  Gordon  was  taking  swill  from  the 
Griswold  House  in  a  light  wagon,  with  a  tight  box,  but  un- 
covered, through  the  streets  of  the  city,  to  his  farm,  outside 
the  city  limits.  When  he  was  in  the  rear  of  the  Griswold 
House,  a  policeman  saw  him,  and  told  him  it  was  unlawful 
for  him  to  remove  it  in  that  manner,  and  that  he  should  make 
complaint  against  him  if  he  took  it  away,  but-  would  not  if  he 
did  not  take  it  away.  Gordon  replied  that  he  had  bought  the 
stuff,  and  wanted  to  feed  it  to  his  hogs,  and  he  should  take  it 
away,  and  did  so.  Gordon  testified  that  he  was  a  farmer,  and 
his  business  was  raising  hogs;  that  he  had  contracted  with 
the  proprietor  of  the  Griswold  House  for  the  swill  of  the  house 
at  six  dollars  per  month,  Gordon  to  take  it  away;  that  he  did 
not  know  that  he  was  violating  any  ordinance  of  the  city  un- 
til that  day  when  he  was  notified  by  the  policeman,  —  the 
day  mentioned  in  the  warrant.  The  same  day  he  went  to  the 
health-officer,  Dr.  Duffield,  for  a  permit,  but  it  was  refused 
him. 

We  think  it  competent  for  the  common  council  to  prescribe, 
reasonably,  the  manner  of  removing  garbage  and  offal  through 
and  out  of  the  city,  and  that  the  requirement  that  such  refuse 
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Bhall  be  removed  in  water-tight,  closed  carts  or  wagons,  and 
that  the  same  shall  be  marked  "  Garbage,"  is  a  reasonable 
regulation.  Gordon  did  not  come  within  this  regulation,  and 
was  guilty  of  violating  the  ordinance.  Had  he  been  provided 
with  a  wagon  that  substantially  complied  with  section  2 
of  the  ordinance,  and  had  he  been  refused  a  permit  by  the 
health-officer  for  no  other  reason  than  that  he  was  not  the  city 
contractor,  or  an  agent  or  employee  of  such  contractor,  the  in- 
teresting questions  so  ably  discussed  by  counsel  relative  to  the 
authority  of  cities  to  virtually  grant  a  monopoly  of  garbage 
collection  and  removal,  or  to  do  the  whole  business  through 
their  officials  or  contractors,  would  have  been  legitimately  be-, 
fore  us  for  determination.  As  the  case  stands,  we  decline  to 
consider  the  validity  of  this  ordinance  any  further  than  is 
rendered  necessary  by  the  facts  in  the  case.  In  so  far  as 
Gordon  transgressed  it,  it  must  be  sustained.  That  the  ve- 
hicle of  transportation  of  this  filth  should  be  water-tight,  closed, 
and  marked  so  that  it  will  be  known  is,  in  our  opinion,  not 
only  a  reasonable  regulation,  but  a  judicious  one,  as  a£fecting 
the  public  health. 

The  conviction  is  affirmed. 

McTNiciPAL  CJoRPORATiONa  —  ORDINANCES.  —  Municipal  ordinances  must 
be  reasonable,  to  be  valid:  Village  of  Carthage  v.  Frederick,  122  N.  Y.  268;  19 
Am.  St  Rep.  490;  People  v.  Amutrong,  73  Mioh.  288;  Id  Am.  St  B«p.  57& 
and  nota. 


Edwards  v.  Lake    Shore  and  Miohtoan  South- 
ern Railway  Company. 

181  MiCHIOAH,  8M.] 
OABJtTBB    OV    PaSSKNGSBS  —  COMFLIANOB    WITH    CoNDITIOR    OV    EXOUBSIOH 

TiOKBT  Nbokssakt  TO  RiOBT  TO  Tbansfortation. — A  round-trip 
ezcarsion  ticket,  sold  by  a  railroad  at  less  than  the  r^alar  rate 
from  one  place  to  another,  and  conditioned  that  to  be  good  for  retam 
passage  it  must  be  signed  by  the  purchaser  and  stamped  and  dated  by 
the  ticket  agent  at  the  latter  place,  is  reasonable  and  valid.  The  por^ 
chaser  of  snch  ticket  is  not  entitled  to  retom  passa^  thereon  nntU  he 
has  eomplied  with  the  conditions  named  ttierein;  and  ior  a  foihtre  to 
■o  comply,  be  may  be  lavfally  expelled  from  the  train,  without  unnece» 
lary  force,  npon  a  refusal  to  pay  bis  fare,  withoat  mx  investigation  am 
the  part  el  the  condnctor  to  whom  the  ticket  b  preeaated  ••  to  Ids  idaa- 
ftity. 

CahiU  and  Ostrander,  for  the  appellant. 
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R.  A.  Montgomery,  George  O.  Greene,  0.  G.  Getzen-DanneVf 
and  0.  E.  Weaver,  for  the  respondent. 

Champlin,  C.  J.  On  September  13,  1887,  Daniel  Edwards 
purchased  a  ticket  from  defendant  entitling  him  to  transporta- 
tion from  Lansing  to  Chicago,  Illinois,  and  return.  The  ticket 
was  called  the  "  Chicago  Interstate  Exposition  Excursion 
Ticket,"  and  was  sold  to  Edwards  at  a  reduced  rate  from  that 
of  regular  passenger-tickets.  It  was  good  for  going  only  on 
date  of  sale,  and  returning  only  to  and  including  Monday 
immediately  following  the  date  of  sale.  It  entitled  the  pur- 
chaser to  one  first-class  continuous  passage  to  Chicago,  Illinois, 
and  return,  subject  to  the  following  conditions,  printed  upon 
the  face  of  the  ticket,  viz.:  "  In  consideration  of  the  reduced 
rate  at  which  this  ticket  is  sold,  it  will  be  good  for  going  pas- 
sage only  on  date  of  sale.  It  is  good  for  return  passage  only 
up  to  and  including  Monday  following  the  date  of  sale,  and 
when  stamped  and  dated  on  back  by  ticket  agent  of  Lake 
Shore  and  Michigan  Southern  railway  at  Chicago,  and  signed 
by  me.  The  holder  will  identify  himself  or  herself  as  the 
original  purchaser  of  this  ticket  by  writing  his  or  her  name, 
or  by  other  means,  if  necessary,  when  required  by  conductor 
or  agent.     No  stop-over  allowed.     Not  transferable." 

Beneath  the  above  conditions  upon  the  ticket  are  the  words: 
"  I  agree  to  the  above  conditions,"  which  was  signed  by  D. 
Edwards,  purchaser,  in  his  own  handwriting.  The  face  of  the 
ticket  contained  a  description  of  the  passenger,  indicated  by 
punch-marks  made  by  the  ticket  agent  at  Lansing  opposite 
the  characteristics  printed  thereon,  which  described  Mr.  Ed- 
wards as  a  slim,  middle-aged  man,  with  dark  eyes  and  hair. 
On  the  back  of  the  ticket  there  is  printed  the  following:  — 

"  In  compliance  with  my  contract  with  the  Lake  Shore  and 
Michigan  Southern  Railway  Company,  I  hereby  subscribe  my 
name  as  the  original  purchaser  of  this  ticket. 

"  Dated  Chicago,  Illinois, ,  1887." 

And  there  is  a  blank  line  for  the  signature.  There  are  also 
printed  directions  to  the  agents  at  Lansing  and  Chicago  to 
stamp  in  the  space  below.  There  were  three  coupons  attached 
to  the  ticket,  —  one  for  a  passage  to  Chicago,  one  for  admit- 
tance to  the  exposition,  and  one  for  passage  from  Chicago  to 
Lansing,  "  limited  as  per  contract." 

Edwards  took  passage  to  Chicago  on  September  13,  1887, 
and  made  one  continuous  trip.  OnSaturday,  September  17th, 
he  went  to  the  depot  of  the  Lake  Shore  and  Micliigan  South- 
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ern  Railway  Company,  where  be  arrived  several  minutes  in 
advance  of  the  time  when  the  train  he  intended  to  take  would 
leave.  He  busied  himself  with  reading  a  newspaper  until 
some  of  the  party  with  whom  he  was  announced  that  they 
must  hurry  up,  and  get  upon  the  train.  They  passed  through 
the  gateway  designed  as  the  entrance  to  suburban  trains,  andi 
climbing  over  the  platform  of  cars,  and  crossing  tracks,  reached 
the  train  which  they  desired  to  take.  Had  they  waited  until 
admitted  through  the  proper  gate  to  take  this  train,  their  tick- 
ets would  have  been  inspected  by  the  gate-keeper,  and  no  one 
would  have  been  admitted  unless  his  ticket  entitled  him  to 
ride  on  that  train.  Soon  after  the  train  pulled  out,  the  con- 
ductor came  through  the  car  in  which  Edwards  and  his  com- 
panions were  seated,  collecting  tickets  and  fares.  Edwards  ■ 
presented  the  ticket  above  described,  having  attached  a  cou- 
pon for  passage  from  Chicago  to  Lansing,  upon  which  was 
printed,  "Limited  as  per  contract."  The  plaintiflF  had. ne- 
glected or  omitted  to  sign  his  name  upon  the  back  of  the  ticket 
as  the  original  purchaser,  and  had  neglected  to  have  it  stamped 
and  dated  upon  the  back  by  the  ticket  agent  in  Chicago. 
Upon  presenting  the  ticket  to  the  conductor,  he  refused  to  re- 
ceive it,  because  it  was  not  stamped  nor  dated  by  the  ticket 
agent  at  Chicago,  and  did  not  contain  the  signature  on  the 
back,  and  informed  Mr.  Edwards  that  without  these  he  could 
not  take  the  ticket,  and  that  he  must  get  off  at  the  Twenty- 
second  Street  station,  when  he  could  go  back  and  get  it 
stampede  Mr.  Edwards  declined  to  get  oflf,  and  the  con- 
ductor told  him  that  he  must  get  oflF  at  that  station,  or  he 
would  have  to  put  him  off.  The  train  stopped  at  that  station, 
but  Mr.  Edwards  did  not  get  oflF. 

After  passing  the  station,  the  conductor  found  him  upon  the 
train,  and  told  him  again  that  the  ticket  was  worthless,  and 
that  if  he  insisted  upon  riding  on  that  train  he  would  have 
to  pay  his  fare  to  Elkhart,  which  was  his  run,  and  he  would 
give  him  a  receipt  for  it,  so  he  could  show  it  to  the  company 
and  settle  the  matter  with  them;  and  Edwards  said  he  would 
pay  his  fare,  as  the  conductor  testifies;  that  he  then  made  out 
a  receipt;  and  when  he  presented  it  to  Edwards,  he  then  in- 
quired if  he  would  haye  to  go  through  with  the  same  thing 
with  the  next  conductor,  and  was  told  he  would.  He  then 
said  he  would  not  pay;  that  he  had  already  paid  his  fare,  and 
was  going  to  ride  home  on  the  ticket.  He  explained  to  the 
conductor  who  he  was  and  where  he  lived,  and  referred  him 
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to  three  or  four  citizens  of  Lansing  then  sitting  near  in  the 
car,  who  would  identify  him,  and  offered  to  pay  the  expense  of 
a  telegram  to  the  agent  at  Lansing  to  verify  the  sale  of  the 
ticket  to  him.  The  conductor  told  him  he  was  acting  under 
rules  of  the  company,  which  required  him  to  refuse  tickets 
which  were  not  stamped  and  dated  by  the  agent  in  Chicago, 
as  required  by  the  conditions  of  the  ticket,  and  that  unless  he 
paid  his  fare  he  would  put  him  off. 

Mr.  Edwards  denies  that  he  offered  to  pay  his  fare  if  he  was 
given  a  receipt,  but  says  the  conductor  offered  to  give  him  a 
receipt  if  he  would  pay  his  fare.  After  they  had  got  about 
twenty-five  miles  out,  the  conductor  asked  to  see  the  ticket. 
Edwards  handed  it  to  him,  and  he  put  it  in  his  pocket,  and 
told  him,  "  When  you  pay  your  fare,  I  will  give  you  your 
ticket  and  receipt."  At  the  same  time  he  explained  to  him 
that  if  he  would  pay  his  fare,  and  take  a  receipt  for  it,  when 
he  got  to  Lansing,  and  presented  the  receipt  and  ticket  to  the 
agent,  his  money  would  be  refunded,  and  that  if  he  did  not 
pay  his  fare  he  would  be  put  off  at  Elkhart.  He  refused  to 
pay,  and  was  put  off  at  Elkhart.  His  ticket  was  handed  back 
to  him  before  he  was  put  off.  He  brings  this  action,  in  tres- 
pass on  the  case,  to  recover  his  damages  for  being  forcibly 
ejected  from  the  train.  The  trial  judge  held  that  he  could  not 
recover. 

It  is  claimed  by  counsel  for  plaintiff  that  the  condition 
requiring  the  ticket  to  be  stamped  at  Chicago  was  an  im- 
material condition,  so  long  as  the  plaintiff  had,  to  the  certain 
knowledge  of  the  conductor,  taken  passage  at  Chicago;  that 
plaintiff  was  in  a  situation  to,  and  offered  to,  identify  himself 
as  the  proper  person, — as  the  purchaser  of  the  ticket;  that  the 
question  of  identity  was,  by  the  ticket  itself,  to  be  finally 
decided  by  the  conductor;  that  the  peculiar  circumstances, 
including  the  terms  of  the  ticket  contract,  distinguished  this 
case  from  all  those  cases  in  which  the  reasonableness  of  con- 
ditions in  tickets,  limiting  the  use  of  them,  have  been  passed 
upon  by  the  courts.  These  distinctions  are  pointed  out  by 
counsel  for  plaintiff,  as  follows:  "  1.  But  one  question  arose, 
or  could  possibly  have  arisen,  concerning  his  right  to  ride 
upon  the  ticket  That  question,  addressed  to  the  conductor, 
was:  *Is  this  man  who  presents  this  ticket  to  me  thd^person 
who  bought  it  and  owns  it,  and  is  entitled  to  ride  upon  it? ' 
2.  That  taking  the  condition,  or  all  the  condition^,  of  this 
ticket  together,  they  give  to  the  conductor  the  right  and  power 
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to  pass  finally  upon  this  question;  to  answer  it  for  the  com- 
pany; to  determine  the  fact;  3.  This  power  or  right,  being 
one  provided  in  the  contract  itself,  and  for  the  benefit  of  the 
company,  and  it  imposing  a  duty  and  obligation  upon  the  pas- 
senger which  he  must  discharge,  upon  request,  to  the  com- 
pany, also  imposes  a  duty  upon  the  company,  its  oflBcers  and 
agents." 

Unquestionably,  parties  capable  of  contracting  may  enter 
into  such  agreements  as  they  choose;  and  if  they  rest  upon  a 
sufficient  consideration,  and  are  not  void  for  illegality,  nor  as 
being  against  public  policy,  they  are  binding  upon  them.  The 
contract  of  carriage  in  this  case,  including  the  conditions,  was 
a  valid  and  binding  agreement.  The  conditions  were  reason- 
able, and  rested  upon  a  sufficient  consideration,  namely,  the 
reduced  rate  of  fare.  Ordinarily,  a  person  going  by  rail  from 
Lansing  to  Chicago  would  be  required  to  purchase  a  ticket  at 
the  point  of  starting,  and  upon  returning  he  would  be  required 
to  purchase  a  ticket  from  the  agent  in  Chicago,  from  that 
place  to  Lansing.  Under  the  conditions  of  this  ticket  he  is 
required  to  do  no  more  than  call  upon  the  agent  there  to 
secure  his  passage  from  Chicago  to  Lansing  in  accordance 
with  the  conditions.  There  is  nothing  unreasonable  or  an- 
noying in  this  requirement.  The  trouble  to  the  passenger  is 
no  more  than  would  ordinarily  occur,  except  the  signing  of 
his  name,  and,  if  required,  to  identify  himself,  which  he  has 
received  the  consideration  for  in  the  reduced  rate  of  fare.  His 
contract  with  the  company  was,  that  it  would  transport  him 
from  Chicago  to  Lansing  upon  condition  that  he  would  pre- 
sent his  ticket  to  the  agent  at  Chicago,  sign  his  name  in  com- 
pliance with  the  contract  upon  the  back  of  the  ticket,  and 
have  it  dated  and  stamped  upon  the  back  by  the  ticket  agent. 
This  part  of  his  contract  he  did  not  comply  with.  It  was  a 
condition  precedent  to  his  right  to  be  carried  from  Chicago  to 
Lansing  upon  that  ticket.  The  unstamped  ticket  gave  him 
no  right  to  a  return  passage;  and  he  absolutely  refusing  to 
pay  his  fare,  there  was  no  contract  in  force  between  the  plain- 
tiflF  and  defendant  company  to  carry  him  upon  its  cars.  Un- 
der such  circumstances,  it  had  a  right  to  eject  him  from  its 
cars.  The  company  had  broken  no  contract,  and  was  not  in 
fault,  but  was  ready  to  fulfill  its  contract  according  to  its 
terms  and  conditions.  This  being  so,  it  is  difficult  to  see  how 
its  ejecting  him  from  the  cars,  where  he  had  no  right  to  be, 
can  be  treated  as  a  tort;  it  having  used  no  more  force  than 
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was  necessary  to  accomplish  the  purpose.  To  hold  it  liable 
would  be  to  hold  it  responsible  to  plaintiff  for  the  consequences 
of  his  own  neglect,  and  failure  to  comply  with  the  contract 
upon  his  part.     This  would  be  neither  reasonable  nor  just. 

The  distinctions  which  the  plaintiff's  counsel  seek  to  make, 
above  stated,  are  not  warranted  by  the  contract.  The  plain- 
tiff's right  to  ride  on  that  ticket  from  Chicago  to  Lansing  did 
not  depend  upon  his  being  the  identical  person  who  purchased 
the  ticket,  but  upon  his  compliance  with  the  condition  prece- 
dent of  having  it  stamped  and  dated,  and  signing  his  name. 
He  is  not  entitled  to  ride  upon  it  on  his  return,  unless  this 
condition  is  complied  with;  and  no  power  or  authority  is  given 
to  the  conductor  to  finally  determine  whether  he  has  a  right 
to  a  passage  upon  that  ticket,  unless  it  is  stamped,  etc.,  in  ac- 
cordance with  the  contract.  Neither  could  the  conductor  be 
called  upon  to  enter  upon  an  investigation  of  the  identity  of 
the  plaintiff.  This  position  is  well  answered  by  Mr.  Justice 
Gray  in  the  similar  case  of  Mosher  v.  St.  Louis  etc.  R.  R.  Co.^ 
127  U.  S.  396.  He  says:  "The  conductor  of  the  defendant's 
train,  upon  the  plaintiff's  presenting  a  ticket  bearing  no  stamp 
of  the  agent  at  Hot  Springs,  had  no  authority  to  waive  any 
condition  of  the  contract,  —  to  dispense  with  the  want  of  such 
stamp,  to  inquire  into  the  previous  circumstances,  or  to  per- 
mit him  to  travel  on  the  train.  It  would  be  inconsistent 
alike  with  the  express  terms  of  the  contract  of  the  parties, 
and  with  the  proper  performance  of  the  duties  of  the  conduc- 
tor in  examining  the  tickets  of  other  passengers,  and  in  con- 
ducting his  train  with  due  regard  to  speed  and  safety,  that  he 
should  undertake  to  determine,  from  oral  statements  of  the 
passenger,  or  other  evidence,  facts  alleged  to  have  taken  place 
before  the  beginning  of  the  return  trip,  and  as  to  which  the 
contract  on  the  face  of  the  ticket  made  the  stamp  of  the  agent 
of  the  Hot  Springs  Railroad  Company  at  Hot  Springs  the  only 
and  conclusive  proof."  See  also  the  late  case  of  Boylan  v.  Hot 
Springs  R.  R.  Co.,  132  U.  S.  146.  The  authorities  are  uniform 
that,  under  a  contract  like  the  one  in  question  here,  there  is 
no  liability,  either  in  tort  or  upon  contract,  where  the  plaintiff 
has  failed  to  comply  with  the  condition  precedent  stated  above. 

The  judgment  must  be  affirmed. 

Carhisrs  or  Passenobrs —  Rulbs  and  Rsotn.ATioira  —  TiOKin.  — Rail* 
way  companies,  as  common  carriers  of  passengers,  have  the  right  to  adopt 
reasonable  rales  and  regulations  as  to  the  tickets  and  methods  of  paying  fare 
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by  passengers,  and  to  remove  from  their  cars,  in  a  proper  manner  and  at  a 
proper  place,  persons  refusing  to  comply  with  such  rules  and  regulations: 
McOowtn  7.  Morgan's  Louisiana  etc.  S.  S.  Co.,  41  La.  Ann.  732;  17  Am.  St. 
Rep  415,  and  note;  Reese  v.  Permsylmnia  R.  R.  Co.,  131  Pa.  St.  422;  17  Am. 
St.  Rep.  818,  and  note;  compare  Carstea  v.  Northern  Faq/ie  &  S.  Co.,  44 
Minn.  454;  20  Am.  St.  Rep.  589. 


Antcliff  v,  Junb. 

[81  MiCHiOA^M,  477.] 

Malicious  Prosecittion — JuRiSDicrrioN.  —  Where  wrong  and  Injury  ii 
done  by  a  malicious  suit,  it  is  immaterial,  upon  principle,  whether  at 
not  the  court  had  jurisdiction  to  entertain  such  suit,  in  order  that  a  re< 
covery  may  be  bad  for  the  malicious  prosecution. 

Actions  —  Sufficiency  op  Complaint.  —  For  every  malicious  wrong  there 
is  a  remedy,  and  under  the  prevailing  liberal  system  of  pleading,  a  plain 
and  clear  statement  of  the  facts  constituting  the  wrong  is  sufficient, 
and  it  is  but  little  matter, ,  in  actions  of  trespass  on  the  case,  what  the 
action  is  named. 

Malicious  Prosecution.  —  It  is  not  Necessary,  in  Order  to  Maintain 
action  for  the  malicious  prosecution  of  a  civil  suit,  that  the  person 
should  be  molested  or  his  property  seized,  if  it  appears  that  the  suit  was 
malicious,  without  probable  cause,  and  that  the  party  has  been  injured 
or  damaged  thereby. 

Process.  —  Justice's  Summons  in  Actions  Commbnobd  under  a  statute 
authorizing  its  service  in  an  adjoining  county,  when  the  demand  sued 
on  is  principally  for  labor  and  services,  must  be  directed  to  an  officer  of 
that  county,  otherwise  the  judgment  is  void. 

Malicious  Prosecution — Sufficiency  a»  OoMPLAnrr. — A  declaration 
which  fully  sets  out  a  conspiracy  between  the  defendants  to  defraud  the 
plaintiff,  and  the  fact  that  he  was  defrauded  out  of  his  money  paid  upon 
a  void  judgment  obtained  by  them  through  fraud,  dearly  sets  out  an 
actionable  wrong,  and  one  that  oan  be  recovered  for  in  an  action  apon 
the  case,  no  matter  what  it  is  named  or  called. 

Action  for  Abuse  of  Process.  —  Where  process  is  willfully  made  use  of 
for  a  purpose  not  justified  by  law,  this  is  an  abase  for  which  an  action 
will  lie. 

Process,  Abuse  op.  —  Obtaining  a  Judgment  by  Fraud  and  Perjury, 
not  based  upon  any  valid  demand,  and  suing  out  execution  upon  such 
judgment  knowing  it  to  be  false  and  fraudulent,  and  exttxiing  money 
under  such  execution,  is  an  abuse  of  process  for  which  an  action  will  lie. 

Action  on  the  case  for  malicious  prosecution  and  malicioiu 
abuse  of  process. 

Hewett  and  Freeman,  and  Austin  Blair,  fbr  the  appellant. 

Barkworth  and  Cobb,  for  the  appellee  Crowell. 

Morse,  J.    This  record  presents  the  story  of  a  roost  out- 
rageous and  wicked  fraud,  committed  upon  the  plaintiff  by  an 
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abuse  of  the  processes  of  the  law,  and  one  deserving  of  severe 
punishment.  The  chief  defendant,  J.  Reid  Crowell,  is  said  to 
be  an  attorney  at  law,  and  resides  at  Brooklyn,  Jackson 
County,  in  this  state. 

The  story,  briefly  told,  is  this:  The  defendant  Randy  June 
pretended  to  have  a  claim  of  fifty  dollars  against  the  plaintiff, 
an  old  man  over  sixty  years  of  age,  and  a  farmer,  living  in  the 
township  of  Manchester,  Washtenaw  County,  which  township 
adjoins  the  township  of  Norvell,  in  Jackson  County,  where 
June,  a  laborer,  resided.  In  November,  1886,  June  put  his 
claim  in  the  hands  of  Crowell  for  collection.  Crowell  under- 
stood what  the  claim  was  for,  told  June  it  was  collectible,  and, 
as  he  (Crowell)  testifies,  was  to  have  all  he  collected  over 
forty  dollars.  Without  attempting  to  collect  it  without  suit, 
Crowell  went,  January  3,  1887,  to  Joseph  M.  Griswold,  a  jus- 
tice of  the  peace  in  the  village  of  Brooklyn,  Columbia  town- 
ship, Jackson  County,  and  took  out  a  summons  in  favor  of 
June  against  Antcliff,  who  is  the  plaintiff  in  this  suit  Such 
summons  was  made  returnable  January  11,  1887,  and  com- 
manded the  constable  to  summon  Antcliff,  "if  he  shall  be 
found  in  your  county,  to  answer  to  June  in  a  plea  of  trespass 
on  the  case  upon  promises,  to  his  damages  three  hundred  dol- 
lars or  under." 

This  summons  was  directed  to  any  constable  of  Jackson 
County,  and  was  handed  by  Crowell  to  one  Brenner,  a  deputy 
sheriff  of  Washtenaw  County,  to  serve,  he  claiming  that  there 
was  a  new  statute,  under  which  Brenner  could  make  service  in 
Washtenaw  County.  Brenner  returned  the  summons  as  per- 
sonally served  upon  Antcliff  in  the  township  of  Manchester, 
January  4, 1887.  The  statute  referred  to  is  Howell's  Statutes, 
sec.  7216  (act  No.  246,  Laws  1879,  p.  249),  Between  the  day 
of  this  service  and  the  return  day  of  the  summons,  Antcliff  re- 
ceived an  unsigned  letter,  stating  that  he  had  better  not  ap- 
pear.   The  following  is  the  letter: — 

"Brooklyn,  February  3,  1887. 
"  Mr.  Antcliff. 

"  Don't  let  Mr.  Crowell  or  any  one  else  fool  you  into  coming 
into  Jackson  County.  All  they  serve  those  kind  of  papers  on 
you  for  is  to  get  you  into  this  county;  then  they  will  serve 
another  kind  of  summons  on  you.     Look  out  for  them." 

In  consequence  of  this  communication,  Antcliff  did  not  ap- 
pear. On  the  return  day,  June  and  Crowell  were  on  hand. 
No  one  else  was  present  except  the  justice.     His  docket  shows 
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that  plaintiflf  filed  an  affidavit  on  that  day,  stating,  in  Bub- 
Btance,  that  he  was  a  resident  of  the  township  of  Napoleon,  in 
Jackson  County;  that  the  defendant  was  a  resident  of  Man- 
chester, Washtenaw  County;  that  the  suit  was  commenced  for 
the  recovery  of  the  value  of  personal  services  rendered  by  hira 
for  Antcliff,  at  the  latter's  request;  and  that  Jackson  and 
Washtenaw  were  adjoining  counties.  This  affidavit  was  pre- 
pared by  Crowell.  Crowell  also  filed  a  declaration  upon  some 
of  the  common  counts  as  follows:  "In  the  sum  of  three  hun- 
dred dollars,  for  goods,  wares,  and  merchandise,  sold  by  plain- 
tiff [June]  to  defendant  [Antcliff],  at  his  [defendant's]  request, 
and  in  a  like  sum  on  account  stated  between  them;  and  in 
the  sum  of  three  hundred  dollars  for  work  and  labor  performed 
by  plaintiff  for  the  defendant  at  his  [defendant's]  request." 

No  bill  of  particulars  was  filed.  The  justice's  docket  further 
shows  as  follows:  — 

"  After  waiting  one  hour,  and  defendant  not  appearing,  I 
proceeded  to  hear  and  try  the  cause.  Plaintiff,  being  sworn 
in  his  own  behalf,  testified  that  he  was  a  resident  of  the  town- 
ship of  Napoleon,  Jackson  County,  Michigan;  that  he  was  ac- 
quainted with  John  Antcliff,  the  defendant,  who  resides  in 
Manchester,  Washtenaw  County,  Michigan;  that  in  the  year 
1886  he  performed  personal  labor  for  the  defendant  at  his  (de- 
fendant's) request,  which  said  personal  labor  was  worth  the 
sura  of  three  hundred  dollars;  that  the  same  was  now  due 
and  unpaid. 

"  There  being  no  witnesses  on  the  part  of  the  defense,  and 
no  one  appearing  for  the  same,  and  having  waited  one  hour, 
therefore,  after  hearing  the  testimony  of  the  plaintiff,  and  in 
pursuance  of  a  statute  approved  May  31,  1879,  entitled  *An 
act  in  relation  to  the  commencement  of  actions  relating  to  real 
estate,  and  for  labor  or  services,  and  service  of  process  therein,* 
which  act,  among  other  things,  provides  that  in  all  actions 
wherein  the  demand  shall  be  principally  for  labor  or  services 
performed  by  an  individual  or  company,  or  commenced  in 
any  court  of  competent  jurisdiction  in  the  county  where  the 
lands  may  be  situated,  or  wherein  the  labor  or  services  were 
rendered  or  performed,  or  in  which  the  plaintiff  or  plaintiffs 
reside,  the  process  or  declaration  by  which  such  action  shall 
be  commenced  may  be  served  within  any  county  within  this 
state  adjoining  that  county  in  which  such  action  shall  be 
commenced,  against  any  individual,  company,  or  the  proper 
officer  of  any  corporation,  within  this  state;  provided,  that  if 
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«uch  service  Bhall  be  made  in  any  other  than  such  county 
where  Buch  action  shall  be  commenced,  service  shall  be  made 
by  the  sheriff  or  any  constable  of  the  county  where  ser- 
vice shall  be  made,  or  by  any  person  authorized  to  make 
(Buch  service,  but  the  oflBcer  making  such  service  being  only 
entitled  to  fees  for  travel  in  his  own  county,  —  I  hereby  render 
judgment  forthwith  in  favor  of  the  plaintiff,  Randy  June,  and 
against  the  defendant,  John  Antcliff,  for  the  sum  of  three  hun- 
dred dollars  ($300)  damages,  and  two  dollars  and  sixty  cents 
costs  of  suit  Joseph  M.  Guiswold, 

"  Justice  of  the  Peace.** 

The  justice  testified,  on  the  trial  of  the  present  suit,  that  the 
docket  contains  the  substance  of  the  testimony,  and  that  no 
explanation  or  evidence  was  given  before  him,  showing  what 
the  services  and  labor  were,  or  any  part  thereof.  Crowell 
asked  the  questions,  and  June  answered.  This  Crowell  ad- 
mits. 

Five  days  after  the  rendition  of  this  judgment,  Crowell  ap- 
peared before  the  justice,  with  a  transcript  of  the  judgment 
made  out,  and  filed  an  affidavit,  stating  therein  that  there 
was  due  and  owing  upon  said  judgment  the  sum  of  three  hun- 
dred dollars,  exclusive  of  costs,  and  that  he  had  good  reason 
to  believe,  and  did  believe,  that  there  was  not  sufficient  goods 
and  chattels  liable  to  execution  to  satisfy  said  judgment,  within 
the  county  of  Jackson,  belonging  to  said  John  Antcliff.  The 
transcript  was  procured,  and  filed  by  him  with  the  clerk  of 
the  circuit  court  of  Jackson  County  on  the  same  day.  Exe- 
cution was  issued  the  same  day  on  this  transcript,  and 
taken  by  Crowell  to  Ann  Arbor,  and  put  into  the  hands  of 
William  Walsh,  sheriff  of  Washtenaw  County.  It  was  there 
agreed  between  Crowell  and  the  sheriff  that  the  latter  should 
meet  him  in  the  village  of  Manchester,  on  January  27,  1887, 
and  they  two  then  to  go  together  to  the  farm  of  Antcliff,  to 
collect  the  execution. 

On  the  last-named  day,  Crowell  and  his  father-in-law,  one 
Oharles  E.  Parker,  of  Addison,  Lenawee  County,  who  is,  or 
•claims  to  be,  a  lawyer,  met  the  sheriff  at  Manchester,  and  from 
^here  started  for  the  farm  of  Antcliff.  Upon  the  way  there, 
they  met  Antcliff  and  his  wife  on  their  way  to  town.  They 
informed  Antcliff  of  the  execution.  He  denied  owing  June  a 
cent,  but,  upon  threats  of  a  levy,  he  and  his  wife  went  back  to 
his  farm  with  them.     While  there,  Crowell  and  Parker  threat- 
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ened  to  have  the  sheriff  levy  on  the  farm  if  the  Judgment  was 
not  paid,  as  there  was  not,  as  they  said,  personal  property 
€nough  to  pay  it.  Antcliff,  before  going  back  to  the  farm, 
wanted  to  go  on  to  the  village,  and  see  an  attorney,  Mr.  Free- 
man, but  he  was  told  by  all  three  of  them  that  if  he  did,  they 
should  go  on  to  his  farm  and  levy  upon  it.  Considering  the 
fact  that  Antcliff  was  a  well-to-do  farmer,  with  plenty  of  prop- 
erty out  of  which  to  make  this  execution,  and  that  it  had  been 
in  the  hands  of  the  sheriff  for  ten  days  without  "any  notice  to 
Antcliff,  the  part  played  by  this  official,  according  to  his  own 
showing  in  his  testimony,  is  not  very  creditable,  to  say  the 
least.  Finally,  under  the  threats  of  Crowell  and  Parker  to 
drive  off  his  stock  and  to  also  levy  on  his  farm,  and  also  influ- 
enced by  his  scared  wife,  he  settled  the  matter  up  by  paying 
them  $240  in  cash.  Out  of  this  money  Crowell  paid  the  sheriff 
his  fees;  something  (how  much  he  does  not  tell)  to  another 
lawyer,  Patchin,  and  fifty-seven  dollars  to  June.  The  rest  he 
seems  to  have  put,  where  he  thought  it  would  do  the  most  good, 
in  his  own  pocket.  It  seems  also  that  he  paid  twenty-seven  dol- 
lars of  this  fifty-seven  dollars  to  June  under  a  sort  of  duress. 
He  testifies  that  June  kept  coming  to  him,  saying:  "'Now,  if 
you  don't  pay  me  something,  Hewett  [attorney  for  Antcliff] 
has  been  to  see  me,  and  he  says  he  will  do  the  fair  thing  by 
me,  and  you  ought  to  give  me  a  little  more  out  of  that.'  I  can't 
tell  how  many  times  I  gave  him  ten  dollars.  I  gave  him  ten 
dollars  twice,  and  I  gave  him  seven  dollars  once." 

Is  not  this  a  shameful  story,  much  of  it  coming  from  his  own 
lips,  to  appear  in  cold  print  against  an  attorney  at  law  in  our 
state?  It  is  to  be  hoped  that  he  has  never  been  formally  ad- 
mitted to  our  courts.  If  he  has,  the  attention  of  the  bar  of 
Jackson  County  is  respectfully  directed  to  the  record  in  this 
case,  and  it  is  to  be  hoped  that  they  will  take  notice  of  it  by- 
instituting  the  proper  proceedings  to  disbar  him;  and  the  prose- 
cuting attorneys  of  Jackson  and  Washtenaw  counties  should, 
if  possible,  find  some  means  by  which  this  conspiracy  and  fraud 
against  this  old  man  can  be  adequately  punished. 

The  plaintiff  brought  this  suit  in  the  circuit  court  for  the 
county  of  Jackson  against  Randy  June  and  J.  Reid  Crowell. 
It  was  commenced  by  capias  ad  respondendum,  April  5,  1887. 
May  18, 1887,  a  motion  was  made  to  discharge  the  defendants, 
on  the  ground  that  the  affidavit  for  the  writ  did  not  set  out  a 
legal  cause  of  action.  December  17,  1887,  this  motion  was 
denied.     February  3,  1888,  the  plaintiff  filed  his  declaration. 
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It  waB  served  upon  one  of  the  firm  of  attorneys  who  appeared 
for  the  defendants  in  the  above  motion.  The  default  of  the 
defendants  for  not  pleading  was  entered  April  3,  1888.  This 
default,  as  to  the  defendant  J.  Reid  Crowell,  was  set  aside  upon 
stipulation  of  attorneys  filed  September  26,  1888,  and  upon 
motion  of  the  defendant  J.  Reid  Crowell,  in  open  court,  Octo- 
ber 1,  1888.  The  defendant  Crowell  pleaded  the  general  issue. 
No  plea  was  ever  interposed  in  behalf  of  June,  and  he  stands 
defaulted  for  not  pleading.  It  does  not  appear  that  he  was 
present  on  the  trial,  nor  was  his  testimony  obtained  by  either 
party.  After  the  testimony  was  all  in,  the  substance  of  which 
has  been  heretoforie  given,  the  circuit  judge,  Hon.  Erastils  Peck, 
was  of  the  opinion  that,  upon  the  pleadings  and  all  the  evi- 
dence, the  plaintiff's  action  could  not  be  maintained,  and  di- 
rected a  verdict  for  the  defendants.  This  ruling  is  alleged  aa 
error. 

The  declaration  contains  two  counts,  the  first  being,  it  is 
claimed  by  defendant's  counsel,  in  form  a  count  for  malicious 
prosecution  of  a  civil  action  against  the  plaintiff.  The  second 
count  sets  up  the  same  state  of  facts  as  the  first,  and  further 
avers  that  the  defendants,  in  obtaining  the  summons,  falsely 
and  maliciously  intended  to  so  use  it  as  to  obtain  an  ille- 
gal and  fraudulent  judgment  against  the  plaintiff  for  the  sum 
of  three  hundred  dollars,  and  to  obtain  execution,  and  to  use 
the  same  for  the  purpose  of  extorting  the  said  amount  of 
money  from  the  plaintiff. 

The  declaration  reads  as  follows:  — 

"  State  of  Michigan.  ^ 

Circuit  Court  for  the  County  of  Jackson.  >  bb. 
Jackson  County.  ) 

"  John  Antcliff,  plaintiff  in  this  suit,  by  Hewett  and  Free- 
man, his  attorneys,  complains  of  Randy  June  and  J.  Reid 
Crowell,  defendants  in  this  suit,  being  in  custody,  etc.,  of  a 
plea  of  trespass  on  the  case; 

"  For  that  whereas  the  said  defendants  heretofore,  to  wit, 
on  the  third  day  of  January,  A.  D.  1887,  at  the  township  of 
Columbia,  in  said  county,  went  and  appeared  before  one 
Joseph  M.  Griswold,  then  and  there  being  one  of  the  justices 
of  the  peace  in  and  for  said  county  of  Jackson,  and  then  and 
there,  before  the  said  justice,  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause  whatsoever,  caused 
and  procured  the  said  justice  to  issue  and  grant  him  certain 
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summons  against  the  said  plaintifif,  and  in  favor  of  the  said 
Randy  June  as  plaintiff  therein,  as  follows,  to  wit:  — 

"  '  State  of  Michigan,  ) 

County  of  Jackson.  )       *  * 

"  *To  Any  Constable  of  Said  County ^  Oreeting:  In  the  name 
of  the  people  of  the  state  of  Michigan,  you  are  hereby  com- 
manded to  summon  John  Antcliff,  if  he  shall  be  found  in 
your  county,  to  appear  before  me,  one  of  the  justices  of  the 
peace  in  and  for  said  county,  at  ray  oflBce  in  Columbia,  on 
the  11th  of  January,  A.  D.  1887,  at  ten  o'clock  in  the  fore- 
noon, then  and  there  to  answer  to  Randy  June,  in  a  plea  of 
trespass  on  the  case  upon  promises,  to  his  damage  three  hun- 
dred  dollars  or  under. 

"  'Hereof  fail  not,  but  of  this  writ,  with  your  doings,  make 
return  according  to  law. 

"'Given  under  my  hand  at  Columbia,  Jackson  County, 
this  third  day  of  January,  A.  D.  1887. 

"'Joseph  Griswold, 

"  'Justice  of  the  Peace.* 

"And  the  said  defendants  afterwards,  to  wit,  on  the  same 
day  of  the  date  of  said  summons,  delivered  the  same  to  one 
Michael  Brenner,  who  claimed  to  be  a  deputy  sheriff  of  the 
county  of  Washtenaw,  and  then  and  there,  without  any  rea- 
sonable or  probable  cause  whatever,  caused  and  procured  the 
said  pretended  deputy  sheriflf  of  the  county  of  Washtenaw  to 
serve  the  said  summons,  so  issued  as  aforesaid  by  said  justice 
of  the  peace,  upon  the  plaintiff  in  the  said  county  of  Washte- 
naw, he,  the  said  plaintiff,  being  then  and  there  a  resident  of 
the  said  county  of  Washtenaw,  and  not  of  the  county  of  Jack- 
son; and  the  said  Michael  Brenner,  as  such  deputy  sheriff  as 
aforesaid,  returned  the  said  summons  to  the  said  justice  on  or 
before  the  return  day  thereof,  with  a  return  of  personal  ser- 
vice thereon  indorsed  by  him,  and  filed  the  same  with  the 
said  justice  of  the  peace;  and  afterwards,  to  wit,  on  the 
eleventh  day  of  January,  1887,  the  said  defendants,  without 
any  reasonable  or  probable  cause  whatsoever,  caused  and  pro- 
cured the  said  justice  of  the  peace  then  and  there  to  give  and 
enter  in  his  docket  a  judgment  in  favor  of  said  Randy  June, 
and  against  this  plaintiff,  for  the  sum  of  $300  damages  and 
$2.60  costs  of  suit,  they,  the  said  Randy  June  and  J.  Reid 
Crowell,  knowing  that  the  said  justice  had  no  jurisdiction  of 
the  said  pretended  cause  so  pending  before  him. 
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"And  thereupon  the  eaid  defendants  afterwards,  to  wit,  on 
the  seventeenth  day  of  January,  A.  D.  1887,  falsely  and  ma- 
liciously,  and  without  any  reasonable  or  probable  cause  what- 
soever, went  and  appeared  before  said  justice  of  the  peace, 
and  then  and  there  made  and  filed  with  the  said  justice  an 
affidavit  of  the  said  J.  Reid  Crowell,  for  the  purpose  of  obtain- 
ing a  transcript  of  the  said  pretended  judgment  to  be  filed  in 
the  office  of  the  clerk  of  the  circuit  court  for  the  county  of 
Jackson,  and  then  and  there  obtained  such  transcript  of  said 
justice,  in  due  form,  duly  certified  by  said  justice;  and  after- 
wards, to  wit,  on  the  same  day  last  mentioned,  they,  the  said 
defendants,  caused  and  procured  the  said  transcript,  so  ob- 
tained as  aforesaid,  to  be  filed  in  the  office  of  the  circuit  court 
for  the  county  of  Jackson,  and  the  same  was  by  the  said  clerk 
then  and  there  duly  entered  and  docketed  as  a  judgment  of 
the  circuit  court  for  the  county  of  Jackson;  and  at  the  same 
time  of  entering  and  docketing  said  transcript  judgment  they, 
the  said  defendants,  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause  whatsoever,  caused  and  procured 
the  said  clerk  of  the  circuit  court  for  the  county  of  Jackson 
to  issue  an  execution  upon  said  pretended  judgment,  in  due 
form,  dated  the  said  seventeenth  day  of  January,  and  directed 
to  the  sherifiF  of  the  county  of  Washtenaw,  and  afterwards,  on 
the  same  day  last  aforesaid,  went  and  delivered  the  said  exe- 
cution to  William  Walsh,  then  sherifiF  of  the  said  county  of 
Washtenaw. 

"  And  afterwards,  to  wit,  on  the  twenty-seventh  day  of 
January,  A.  D.  1887,  the  said  defendants  caused  and  pro- 
cured the  said  sherifiF  of  Washtenaw  County  to  go  and  enter 
upon  the  premises  of  the  plaintifiF,  and  then  and  there  to  de- 
mand from  said  plaintifiF  payment  of  the  said  execution,  and 
then  and  there  threatened  the  said  plaintifiF  that  if  he  did  not 
immediately  pay  the  same,  then  the  said  sherifiF  should  and 
would  at  once  levy  upon  and  seize  all  of  the  personal  property 
of  said  plaintifiF  upon  said  execution,  and  sell  the  same  to 
make  the  amount  thereof;  and  the  said  defendant  J.  Reid 
Crowell  was  then  and  there  present  with  the  said  sherifiF,  aid- 
ing as  the  attorney  and  agent  of  the  defendant  Randy  June, 
and  assisting  and  directing  the  said  sherifiF,  and  then  and 
there  stated  to  the  plaintifiF  that  said  execution  was  good 
and  valid,  and  he  would  have  to  pay  the  same;  and  then  and 
there,  by  means  of  said  representations  last  mentioned, 
and  the  threats  aforesaid,  so  made  by  said  sherifiF,  to  seize  and 
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Bell  the  property  of  said  plaintiff,  they,  the  said  defendants, 
falsely  and  maliciously,  and  without  any  reasonable  or  prob- 
able cause  whatsoever,  procured  and  forced  the  said  plaintiflF 
to  pay  to  the  said  defendants,  against  his  will,  a  large  sum  of 
money,  to  wit,  the  sum  of  $240,  as  satisfaction  of  said  pre- 
tended execution  and  the  pretended  judgment  upon  which 
the  same  was  issued,  and  the  plaintiff  did  then  and  there 
pay  the  same  to  the  said  William  Walsh,  sheriflf  as  aforesaid, 
and  the  said  defendant  J.  Reid  Crowell,  attorney  for  said  de- 
fendant Randy  June,  then  and  there  received  the  same  in  full 
eatisfactioD  aforesaid. 

"second  count. 

"And  whereas,  also,  the  said  defendants,  without  having 
any  reasonable  or  probable  cause  for  so  doing,  but  contriving 
and  intending  to  harm,  oppress,  and  injure  the  said  plaintiff, 
falsely  and  maliciously  went  and  swore  out  a  summons  in 
favor  of  said  defendant  Randy  June,  and  against  the  plaintiff, 
before  Joseph  M.  Griswdld,  a  justice  of  the  peace  of  the  town- 
ship of  Columbia,  in  said  county  of  Jackson,  on  the  third  day 
of  January,  A.  D.  1887,  and  returnable  before  said  justice  on 
the  eleventh  day  of  said  January,  1887,  at  ten  o'clock  in  the 
forenoon  of  that  day,  they,  the  said  defendants,  then  and 
there  well  knowing  that  the  said  pretended  plaintiff  in  said 
suit  had  no  just  cause  of  action  whatever  against  the  said 
plaintiff  of  any  kind,  and  that  said  plaintiff  resided  in  the 
county  of  Washtenaw,  and  not  in  said  county  of  Jackson, 
and  they,  the  defendants,  then  and  there  falsely  and  mali- 
ciously intending  to  so  use  the  said  summons,  so  issued  as 
aforesaid,  as  to  obtain  an  illegal  and  fraudulent  judgment 
against  the  said  plaintiff  for  a  large  amount  of  money,  to  wit, 
the  sum  of  three  hundred  dollars,  and  to  obtain  an  execution, 
and  to  use  the  same  for  the  purpose  of  extorting  the  said 
amount  of  money  from  said  plaintiff. 

"  And  such  proceedings  were  thereupon  had  that  afterwards, 
to  wit,  on  the  said  eleventh  day  of  January,  A.  D.  1887,  the 
said  defendants  appeared  before  the  said  justice,  at  his  of&ce 
in  said  township  of  Columbia,  at  the  hour  mentioned  in  the 
said  summons  for  the  return  thereof,  and  then  and  there 
caused  and  procured  the  said  justice  to  enter  and  docket  a 
judgment  in  favor  of  said  Randy  June,  and  against  the  plain- 
tiff, for  the  sum  of  $300  damages  and  $2.60  costs  of  suit,  which 
said  pretended  judgment  was  illegal,  fraudulent,  and  void,  as 
said  defendants  well  knew;  and  the   said  defendants  after- 
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wards,  to  wit,  on  the  seventeenth  day  of  January,  1887,  falsely 
and  maliciously  caused  and  procured  the  said  justice  to  make 
and  issue  a  transcript  of  said  pretended  judgment  in  due 
form,  and  duly  certified  by  said  justice,  and  afterwards,  to 
wit,  on  the  same  day  last  mentioned,  filed  the  said  transcript 
in  the  office  of  the  clerk  of  the  circuit  court  for  the  county 
of  Jackson,  and  then  and  there  caused  the  said  clerk  to 
enter  and  docket  the  same  as  a  judgment  of  the  circuit  court 
for  the  county  of  Jackson;  and  at  the  same  time  of  entering 
and  docketing  said  transcript  judgment,  the  said  defendants 
caused  and  procured  the  said  clerk  of  the  circuit  court  to 
issue  an  execution  upon  said  pretended  judgment  in  due  form, 
and  directed  to  the  sheriff  of  said  county  of  Washtenaw,  and 
on  the  same  day  delivered  the  said  execution  to  William 
Walsh,  sheriff  of  said  Washtenaw  County;  and  afterwards,  to 
wit,  on  the  twenty-seventh  day  of  January,  1887,  the  said  de- 
fendants caused  and  procured  the  said  William  Walsh,  sheriff 
as  aforesaid,  to  proceed  to  collect  the  said  execution  from  the 
plaintiff,  and  force  him,  the  said  plaintiff,  to  pay  the  same; 
and  the  said  plaintiff,  then  and  there,  against  his  will,  and 
protesting  that  he  was  not  liable  to  pay  the  same,  or  any  part 
thereof,  was  forced  and  compelled  by  said  sheriff,  in  order  to 
protect  his  property  from  levy  and  sale,  to  pay  the  same  to 
him,  and  did  pay  to  him,  for  said  defendants,  the  sum  of  $240 
in  money,  —  all  which  said  several  grievances  in  this  court 
mentioned  were  done  and  committed  by  said  defendants 
against  the  plaintiff,  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause  whatsoever. 

"  By  reason  of  which  said  several  premises  the  said  plaintiff 
has  been  and  is  greatly  injured,  and  put  to  large  expense  and 
trouble,  and  to  great  anxiety,  and  has  been  and  is  otherwise 
greatly  injured  in  his  credit  and  circumstances,  to  the  damage 
of  the  plaintiff  of  five  thousand  dollars,  and  therefore  he  brings 
this  suit  "Hewett  ajvd  Freeman,  Plaintiff's  Attorneys. 
"Austin  Blair,  of  Counsel." 

It  is  claimed  by  defendant's  counsel  that  the  declaration  is 
not  good  for  malicious  prosecution,  —  first,  because  it  alleges 
that  an  erroneous  judgment  was  taken,  and  jurisdiction  was 
lacking  in  the  court  resorted  to,  and  that  the  facts  show  that 
the  plaintiff  denied  the  jurisdiction  of  the  justice,  and  refused 
to  participate  in  any  manner  in  the  proceedings  directly  pro- 
duced by  the  prosecution;  that  he  was  therefore  in  no  wise  in- 
jured by  the  commencement  of  this  suit  and  the  taking  of 
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this  judgment;  also,  that  no  case  can  be  found  where  an  ac- 
tion for  malicious  prosecution  has  been  sustained,  where  the 
pleadings  show  a  determination  in  the  original  action  against 
the  party  claiming  damages  for  malicious  prosecution. 

The  facts  in  the  case  do  not  show  that  plaintifif  denied  the 
jurisdiction  of  the  justice,  and  refused  to  participate  in  the 
proceedings  on  that  account.  It  is  true  he  did  not  appear, 
because  of  the  letter  he  received  (which  was  probably  sent  to 
him  by  Crowell  or  a  confederate,  and  which  the  court  erred 
in  not  admitting  in  evidence) ;  but  afterwards,  when  the  par- 
ties came  to  him  with  an  execution  issued  upon  a  pretended 
judgment,  docketed  in  the  circuit  court  for  the  county  of  Jack- 
son, and  he  was  prevented  from  seeing  an  attorney,  he  was  led 
to  believe  the  judgment  was  a  good  one,  and  acted  accordingly, 
and  the  purpose  of  the  conspirators  was  accomplished;  and 
the  fact  of  the  court  not  having  jurisdiction,  when  it  was  not 
known  by  him  at  the  time  the  injury  by  such  prosecution  was 
inflicted,  cannot  be  used  as  a  bar  against  his  relief  or  remedy 
for  such  injury. 

In  Sweet  v.  Negus,  30  Mich.  406,  it  was  held  that  where  the 
want  of  jurisdiction  did  not  appear  upon  the  face  of  the  war- 
rant, it  could  not  bar  the  action;  and  the  point  whether,  when 
the  justice  had  by  law  no  jurisdiction  of  the  subject-matter, 
or  a  total  want  of  jurisdiction  otherwise  appears  upon  the  face 
of  the  warrant,  the  proceedings  could  properly  be  called  a 
prosecution,  was  expressly  not  passed  upon.  I  am  satisfied, 
however,  that  if  the  wrong  and  injury  is  done  by  a  malicious 
suit,  it  is  immaterial,  upon  principle,  whether  the  court  had 
jurisdiction  or  not  to  entertain  such  suit.  For  every  malicious 
wrong  there  is  certainly  in  this  day  and  age  a  remedy;  and 
under  our  liberal  system  of  pleading  in  this  state,  a  plain  and 
clear  statement  of  the  facts  constituting  the  wrong  is  suffi- 
cient, and  it  is  but  little  matter,  in  actions  of  trespass  on  the 
case,  what  the  action  is  named  or  called. 

The  first  count  of  the  declaration  plainly  shows  a  malicioas 
and  actionable  wrong,  and  every  averment  was  supported  by 
cogent  proof.  It  may  be  that  the  prosecution  of  the  suit  to 
judgment  in  the  justice's  court  by  itself  alone  did  not  touch 
the  person  or  property  of  the  plaintiff,  but  the  writer  of  this 
opinion,  in  Brand  v.  Hinchman,  68  Mich.  690,  13  Am.  St.  Rep. 
362,  held  that  it  was  not  necessary,  in  an  action  for  the  mali- 
cious prosecution  of  a  civil  suit,  that  the  person  should  bo 
molested  or  property  seized,  if  it  appeared  that  the  suit  was 
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malicious,  and  without  probable  cause,  and  the  party  had  been 
injured  or  damaged  thereby:  See  68  Mich.  596-598,  and  cases 
there  cited.  I  am  still  of  the  opinion  there  expressed,  and 
have  been  fortified  in  my  position  by  the  facts  of  this  case, 
and  the  decisions  of  other  courts  not  cited  in  Brand  v.  Hinch- 
man,  68  Mich.  590:  McPherson  v.  Runyon,  41  Minn.  524;  16 
Am.  St.  Rep.  727;  Pope  v.  Pollock,  46  Ohio  St.  367;  15  Am.  St. 
Rep.  608;  Allen  v.  Codman,  139  Mass.  136.  See  also  discussion 
of  this  question  by  J.  D.  Lawson  in  21  Am.  Law  Reg.  281,  353. 

It  is  true  that  the  general  rule  is,  that  to  support  an  action 
for  malicious  prosecution  the  plaintiff  must  establish  three 
things:  1.  The  fact  of  the  alleged  prosecution,  and  that  it  has 
come  to  a  legal  termination  in  the  plaintiff's  favor;  2.  That 
the  defendant  had  not  probable  cause;  3.  That  he  acted  from 
malicious  motives:  Hamilton  v.  Smith,  39  Mich.  222,  225. 

In  the  case  before  us,  the  defendants  had  no  probable  cause 
against  Antcliff.  It  was  conclusively  shown  that  June  never 
had  any  claim  against  Antcliff,  except  one  for  fifty  dollars  for 
getting  him  a  wife,  and  never  pretended  to  have  any  other; 
and  from  Crowell's  own  testimony  it  is  apparent  that  he  knew 
this.  He  testified  that  June  told  him  of  some  other  items  of 
account,  but  he  cannot  remember  any  except  the  one  of  fifty 
dollars.  The  judgment  was  taken  for  three  hundred  dollars. 
Witness  swore  that  June  told  him  he  did  this  because  Crowell 
told  him  he  might  just  as  well  get  a  judgment  for  three  hun- 
dred dollars  as  for  fifty  dollars.  Crowell  does  not  deny  this 
in  his  testimony.  The  taking  and  collecting  of  a  judgment 
for  three  hundred  dollars,  under  these  circumstances,  shows 
malice. 

But  the  defense  urge  that  the  other  element  is  wanting; 
that  the  proceeding  or  suit  did  not  terminate  in  plaintiff's 
(Antcliff 's)  favor.  In  this  case,  however,  the  judgment  was 
void  upon  the  face  of  the  justice's  docket  and  files.  The  sum- 
mons was  not  issued  under  Howell's  Statutes,  sec.  7317.  It  was 
directed  to  any  constable  of  Jackson  County,  and  could  not  be 
served  by  an  ofl&cer  of  Washtenaw  County,  the  same  as  in 
any  ordinary  suit.  The  making  of  the  afl&davit  upon  the  re- 
turn day  of  the  summons,  and  the  judgment  entry  attempt- 
ing to  bring  the  case  within  section  7317,  were  futile.  When 
a  suit  is  commenced  under  this  section,  and  the  defendant  is 
not  a  resident  of  the  county  where  suit  is  brought,  and  it  is 
intended  to  gain  jurisdiction  by  service  in  the  adjoining 
county,  the  process  must  be  issued  directed  to  an  officer  of 
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that  county.  He  has  no  power  to  serve  process  directed  to  a 
constable  of  another  county,  unless  specially  authorized  so  to 
do  by  law.  It  was  not  intended  by  the  legislature  that  an  or- 
dinary justice's  summons,  directed  to  any  constable  of  the 
county  within  which  the  justice  has  jurisdiction,  could  be- 
taken by  the  plaintiff,  and  handed  to  a  constable  or  sheriff  of 
another  county  for  service,  without  some  showing  upon  the 
writ  that  the  suit  was  intended  to  be  brought  under  section 
7317.  The  act,  if  valid,  is  a  special  one,  and  applies  only  to 
special  cases.  The  whole  thing  was  a  fraud  from  the  begin- 
ning. The  labor  and  services  spoken  of  were  not  a  valid 
claim  if  performed,  as  it  would  be  against  public  policy  ta 
allow  marriage  brokerage. 

But  it  is  not  necessary  to  determine  whether  the  first  count 
was  a  good  one,  in  an  action  for  malicious  prosecution.  It 
sets  out  fully  a  conspiracy  between  the  defendants,  June  and 
Crowell,  to  defraud  the  plaintiff,  and  that  he  was  defrauded 
out  of  the  money  paid  upon  this  void  judgment.  It  there- 
fore clearly  sets  out  an  actionable  wrong,  —  one  that  can  be 
recovered  for  in  an  action  upon  the  case,  —  and  it  is  immate- 
rial what  it  is  called. 

The  second  count  is  also  good.  If  process  is  willfully  made- 
use  offer  a  purpose  not  justified  by  the  law,  this  is  an  abuse  for 
which  an  action  will  lie:  See  Cooley  on  Torts,  and  cases  cited, 
189,  190.  I  can  conceive  of  no  case  of  any  greater  abuse  of 
process  than  this.  There  was  nothing  to  base  it  upon  in  the 
beginning,  and  it  was  procured,  in  every  stage  of  the  proceed- 
ing thereafter,  by  fraud  and  perjury,  which  ought  to  be  pun- 
ished by  a  term  in  state  prison  to  both  of  the  defendants.  It 
was  used  for  no  lawful  or  legitimate  purpose.  If  "entering 
np  a  judgment  and  suing  out  execution  after  the  demand  is 
satisfied  "  is  an  abuse  of  process  {Barnett  v.  Reed,  51  Pa.  St. 
190;  88  Am.  Dec.  574),  then,  certainly,  obtaining  a  judgment 
by  fraud  and  perjury,  when  there  was  never  any  demand  in 
favor  of  June  against  Antcliff,  and  suing  out  an  execution 
upon  such  judgment,  when  the  defendants  knew  that  it  was 
false  and  fraudulent,  and  extorting  money  under  such  execu- 
tion, is  also  an  abuse  of  process. 

The  learned  judge  of  the  Jackson  circuit  was  in  error  in 

directing  a  verdict  for  the  defendants.    The  judgment  of  the 

court  below  is  reversed,  and  a  new  trial  granted  the  plaintiff, 

with  costs  of  this  court. 
Jlm.  Si.  Bar..  Vou  XXL— » 
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Malioiotts  Prosbctttion.  —  An  action  for  damages  may  be  maintained  for 
the  malicious  prosecution  of  a  civil  suit  without  probable  cause,  to  the  injury 
of  defendant  therein,  even  though  there  was  no  interference  with  his  person 
or  property:  McPherson  v.  Runyon,  41  Minn.  524;  16  Am.  St.  Rep.  727. 
Upon  the  question  of  the  malicious  prosecution  of  a  civil  suit,  see  note  to  WU' 
iiams  V.  Hunter,  14  Am.  Dec.  599-603;  McCardle  v.  McOmley,  86Ind.  538;  44 
Am.  Rep.  343,  and  note  346-348;  note  to  BurUm  v.  Kncepp,  81  Am.  Dec.  476- 
480;  Vela  v.  Guerra,  75  Tex.  695. 

Malicious  Prosecution.  —  Three  things  must  be  shown  to  maintain  aa 
Action  for  malicious  prosecution;  the  want  of  probable  cause,  the  existence 
of  malice,  and  that  the  prosecution  is  ended  when  the  action  is  commenced: 
Stoddard  v.  Roland,  31  S.  C.  342;  Livingstone  v.  Hardie,  41  La.  Ann.  311. 
"  Malice  means  wickedness  of  purpose,  or  a  spiteful  or  malevolent  design 
against  another,  or  a  purpose  to  injure  another,  or  a  design  of  doing  mischief, 
or  any  evil  design,  or  an  inclination  to  do  a  bad  thing,  or  a  reckless  disregard 
-of  the  rights  of  others,  or  an  intent  to  do  an  injury  to  another,  or  absence  of 
legal  excuse,  or  any  other  motive  than  that  of  bringing  a  party  to  justice  ": 
Shannon  v.  Jones,  76  Tex.  141.  "Probable  cause  means  a  reasonable  ground 
of  suspicion,  supported  by  facts  and  circumstances  sufficiently  strong  in 
themselves  to  warrant  a  cautious  man  in  the  belief  that  the  person  accused 
is  guilty  of  the  offense  with  which  he  is  charged  ":  Shannon  v.  Jones,  76  Tex. 
141;  Anderson  v.  How,  116  N.  Y.  336.  The  question  of  malice  is  one  of  feust, 
and  the  existence  of  probable  cause  is  a  question  both  of  law  and  fact:  Shan- 
■noil  V.  Jones,  76  Tex.  141.  Where  there  is  no  dispute  as  to  the  existence  of 
the  facts,  probable  cause  is  to  be  determined  by  the  court  alone:  Anderson 
▼.  How,  116  N.  Y.  336;  OUbertson  v.  Fuller,  40  Minn.  413. 

Malicious  Prosecution  —  Pbofeb  Form  of  Action.  —  Action  on  the 
case  is  the  proper  remedy  against  a  person  sought  to  be  charged  with  liability 
for  a  malicious  prosecution:  Stone  v.  Stevens,  12  Conn.  219;  30  Am.  Dec.  611, 
«ad  note.    Bat  see  Kramer y.  Lott,  50  Pa.  St.  495;  88  Am.  Deo.  556,  and  note. 


Shipley  v.  Colclough. 

[81  MiCHlOAN,  624.1 
lifBOLIOBKOB  —  LlABILTTT  FOB  DaHAOB  DONE  BY  CaTTLB    VHTLAWWOhUr    U 

HiOHWAT.  —  One  who  turns  his  cattle  loose  into  a  highway,  leaving 
them  unattended,  in  violation  of  a  statute,  assumes  all  the  risks  of  anoh 
action,  and  is  liable  for  damage  done  by  them  in  overturning  a  solky 
lawfully  in  the  highway. 

Brooks  and  Conway^  for  the  appellant. 

Herbert  A.  Forrest,  for  the  respondent 

Cahill,  J.  In  December,  1888,  the  defendant,  Colcloagh, 
^ae  the  owner  of  land  lying  on  both  sides  of  a  public  high- 
way in  Buena  Vista  township,  Saginaw  County.  He  was  ao- 
^ustomed,  at  that  time,  to  drive  his  cattle  every  morning  from 
Jbis  field  on  the  south  side  of  this  highway,  and  in  a  westerly 
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direction,  about  forty-five  rods  along  the  highway,  and  into 
his  field  on  the  opposite  side  of  the  road.  This  highway  was 
very  little  traveled,  but  crossing  it  at  nearly  right  angles,  and 
not  far  from  this  place,  was  the  Genesee  plank-road,  a  great 
thoroughfare.  Plaintifi''s  son.  Colon  Shipley,  was  in  the  habit 
of  driving  plain tiflf's  cattle  along  this  highway  every  morning, 
to  a  field  east  of  Colclough's  land.  In  doing  this,  he  drove  A 
horse  hitched  to  a  sulky. 

Plaintiff's  claim  is,  that  Colon,  returning  one  morning  from 
this  task,  and  riding  in  the  sulky,  was  met  by  two  of  Col- 
clough's cows  on  this  road  opposite  Colclough's  land;  that  one 
of  the  cows  hooked  and  pushed  the  other  against  and  down 
under  the  wheel  of  the  sulky,  and  that  the  cow,  in  rising  up, 
overturned  the  sulky,  and  it  was  thus  broken,  and  otherwise 
injured.  He  further  claims  that  the  cows  were  at  the  time 
running  at  large  by  reason  of  defendant's  carelessness  and 
negligence  in  turning  them  into  the  road,  and  in  going  off  and 
leaving  them  unattended.  It  was  admitted  that  the  statute 
prohibiting  cattle  running  at  large  in  the  highway  was  in  force 
there  at  that  time.  Plaintiff  sues  for  damages  thus  done  to 
the  sulky. 

Colclough  defended  on  two  grounds,  claiming,  —  1.  That 
the  cattle  were  not  at  large;  2.  That  even  if  they  were  at 
large,  plaintiff  could  not  recover,  because  the  circumstances 
did  not  constitute  actionable  negligence,  and  because  it  was 
not  shown  that  the  cows  had  any  vicious  or  dangerous  habit 
or  propensity  which  should  have  led  defendant  to  anticipate 
and  guard  against  sach  injury. 

And  the  defendant  took  the  position  that  the  fact  of  the 
cows  being  at  large  in  the  public  highway  did  not  change  this 
rule.  This  raises  the  only  question  in  the  case.  The  judge 
charged  the  jury  as  follows:  — 

"  By  the  statutes  of  oar  state,  cattle  are  not  allowed  to  run 
at  large,  unless  there  is  permission  granted  by  the  board  of 
supervisors  in  certain  cases.  For  the  purpose  of  this  case,  I 
might  say  to  the  jury  that  cattle  of  the  character  described  by 
the  witnesses  here  are  not  allowed  to  run  at  large  in  the  high- 
way  in  the  township  of  Buena  Vista,  this  county.  Where 
cattle  are  in  the  highway,  and  are  attended  by  the  owner,  or 
some  person  in  his  behalf,  being  driven  along  the  highwaji 
they  are  not  considered  as  running  at  large.  It  would  be  en* 
tirely  proper  for  the  owner  of  cattle  driving  them  from  on« 
inclosure,  or  one  field,  across  the  highway,  or  np  and  down 
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the  highway,  to  enter  another  field  for  purpose  of  pasture;  and 
if  he  did  so,  he  is  not  doing  an  unlawful  act. 

"  In  this  case,  if  you  find  as  a  matter  of  fact  that  Mr.  Col- 
clough,  the  defendant,  drove  his  cattle  from  the  field  upon  his 
farm,  into  the  highway,  for  the  purpose  of  having  them  enter 
another  field  on  the  opposite  side  of  the  highway,  where  he  had 
a  pasture,  the  question  then  for  you  to  consider  would  be, 
whether  in  doing  that  act  he  exercised  reasonable  care  in  taking 
the  cattle  from  one  field  to  the  other;  that  is,  so  that  they 
would  not  go  astray,  and  be  in  fact  at  large.  In  determining 
that  question  you  will  consider  the  number  of  cattle  that  he 
had  in  charge  that  morning  (if  you  find  that  he  was  in  charge 
of  the  cattle),  the  character  of  the  cattle,  and  the  time  when 
they  were  driven  into  the  road  by  him,  the  time  in  the  morn- 
ing, the  extent  of  the  travel  in  the  cross-road,  in  determining 
the  question  of  reasonable  care  on  his  part." 

This  instruction  was  as  favorable  to  defendant  as  he  waa 
entitled.  In  turning  a  herd  of  cattle  loose  into  the  highway, 
and  going  away  and  leaving  them  unattended  by  any  one,  de- 
fendant violated  a  statute  of  the  state,  and  he  assumed  all  the 
risks  of  such  action.  The  authorities  are  almost  uniform  that 
*'the  violation  of  any  statutory  or  valid  municipal  regulation, 
established  for  the  purpose  of  protecting  persons  or  property 
from  injury,  is  of  itself  sufficient  to  prove  such  a  breach  of  duty 
as  will  sustain  a  private  action  for  negligence,  if  the  other  ele- 
ments of  actionable  negligence  concur":  1  Shearman  and 
Red  field  on  Negligence,  sec.  13. 

"  These  principles  apply  not  only  where  the  statute  or  ordi- 
nance declares  that  persons  violating  it  shall  be  liable  for  any 
damage  sustained  by  reason  of  its  breach,  but  also  where  it 
contains  no  such  provisions,  and  simply  imposes  a  penalty,  by 
way  of  fine  or  otherwise,  for  disobedience.  Nor  is  the  plain- 
tiff, in  such  a  case,  bound  to  prove  that  the  act  required  by 
the  law  was  one  which  by  its  nature  was  essential  to  ^e 
exercise  of  due  care  by  the  defendant":  1  Shearman  and 
Redfield  on  Negligence,  sec.  13. 

In  the  case  of  Holden  v.  Shattuek,  34  Vt.  336,  80  Am.  Dec. 
684,  upon  which  counsel  for  defendant  rely,  the  court  clearly 
intimated  that  if  the  horse  had  been  unlawfully  in  the  high- 
way the  conclusion  of  the  court  would  have  been  different; 
but  in  that  case  it  was  held  that  the  horse  was  not  unlawfully 
in  the  highway.  The  court  uses  this  language:  "  The  whole 
trial,  including  the  charge  of  the  court,  proceeded  upon  the 
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assumption  that  the  defendant  had  no  right  to  have  or  permit 
his  horse  to  be  loose  in  the  highway,  and  that  if  he  was  there 
through  the  carelessness  of  the  defendant,  he  (the  defendant) 
was  liable  in  law  to  respond  to  any  damage  that  should  be 
caused  thereby.  If  this  is  the  true  view  of  the  subject,  we 
should  have  no  great  difficulty  in  upholding  the  verdict  under 
the  charge,  in  its  relation  to  the  evidence  given  on  the  trial." 
There  is  no  error  in  the  judgment,  and  it  will  be  affirmed, 
with  costs.  

Animai^  —  HiOHWATS.  —  The  owner  of  animals  mnst  keep  them  upon  hit 
o\N  u  premises,  and  he  cannot  use  the  public  highway  for  a  public  pasture  for 
them:  Jiobmaon  v.  Flint  etc.  R.  R.  Co.,  79  Mich.  323;  19  Am.  St.  Rep.  174. 
The  owner  of  domestic  animals  is  responsible  for  mischief  committed  by  them, 
when  they  are  in  a  place  where  it  is  unlawful  for  them  to  be:  Decker  v,  Oani' 
mm,  44  Me.  322;  69  Am.  Deo.  99;  Chunot  v.  Laraon,  43  Wis.  636;  28  Am. 
Rep.  567. 


Engel  v.  Smith. 
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NBOLiaENCK  —  Failure  to  Goabd  Trap-doob The  mere  existence  and 

use  of  trap-doors,  elevator-shafts,  and  similar  openings  in  floors  of  ware* 
bouses,  manufactories,  or  other  business  buildings  is  not  evidence  of 
negligence;  still,  they  are  dangerous  openings,  especially  if  located  in 
places  obscured  by  darkness,  or  in  such  close  proximity  to  doors  that  a 
person  entering  may  step  into  them  unawares.  The  fact  of  their  danger* 
ous  character  makes  it  the  duty  of  those  maintaining  them  to  properly 
guard  them  when  they  are  open.  If  it  is  not  practical  to  guard  them 
with  a  railing,  the  owner  is  bound  to  give  actual  notice  of  the  danger  to 
any  one  lawfully  approaching  them,  and  in  default  of  such  notice  is 
liable  for  all  injuries  resulting  therefrom. 

OONTEIBUTORT  NEGLIGENCE  —  FAILURE  TO  LoOK  OUT  FOR  OpEN  TrAP-DOOB. 

.—  It  is  not  contributory  negligence  in  an  employee  to  fail  to  look  out  for 
danger  arising  from  an  open  trap-door,  when  there  is  no  reason  on  his 
part  to  apprehend  any  such  danger.  Every  one  has  a  right  to  presume 
that  another,  owing  a  special  duty  to  guard  against  danger,  will  perform 
that  duty. 

When  Question  of  Contbibutort  Negligence  is  not  Frbb  fkom  Doubt, 
the  facts  should  be  submitted  to  the  jury. 

NsQLioEKCB  —  Failure  to  Guabd  Trap-door.  —  Where  injury  results  from 
a  failure  of  employees  to  properly  guard  an  open  trap-door  while  in  use, 
their  violation  of  instructions  to  guard  it  cannot  be  shown  in  defense. 

Eldredge  and  Spier,  for  the  appellants. 

John  W.  McGrath,  for  the  respondent. 

Cahill,  J.     This  suit  was  commenced  by  declaration  to  re- 
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coyer  for  injuries  received  by  plaintiff,  by  his  falling  through 
a  trap-door  in  the  store  of  defendants  on  January  26,  1888. 

The  building  of  defendants  had,  prior  to  their  entry  therein 
been  occupied  by  one  Morehouse  as  a  hardware-store.  Plain- 
tiff had  been  employed  by  Morehouse  as  a  tinsmith.  The 
shop  in  which  he  worked  was  on  the  second  jBoor.  Plaintiff's 
only  means  of  access  to  the  shop  in  which  he  worked  for  More- 
house was  by  way  of  the  front  door  of  the  store,  and  up  inside 
stairs;  at  that  time  there  being  no  stairs  to  the  rear  door 
of  the  store.  The  store  fronted  west  on  Main  Street,  and  along 
the  south  side  of  it  ran  Lafayette  Street.  Some  months  before 
the  accident,  the  defendants  came  into  possession  of  the 
store,  and  plaintiff  was  permitted  to  continue  his  business  in 
the  shop  he  had  worked  in  for  Morehouse.  Some  time  after  the 
defendants  took  possession,  the  post-office  was  moived  into  the 
store.  Up  to  this  time,  the  back  door  of  the  store  was  only 
used  to  receive  goods  in,  and  not  as  a  way  to  the  store.  The 
testimony  tends  to  show  that  after  the  stairs  were  put  up  at 
the  back  door  of  the  store,  leading  from  the  ground  to  a  plat- 
form, most  of  the  people  coming  to  the  store  from  the  east 
entered  it  by  the  back  door.  The  stairs  and  platform  were 
narrow,  and  without  rail. 

The  trap-door  or  hatchway  through  which  plaintiff  fell  was 
in  front  of  the  back  door,  and  from  a  foot  to  a  foot  and  a  half 
distant  from  it.  It  had  been  there  from  the  erection  of  the 
building,  and  was  used  as  a  way  through  which  to  hoist  heavy 
goods  from  the  cellar  to  the  store  floor,  and  through  a  trap- 
door overhead  to  the  second  floor.  Plaintiff,  after  the  back 
stairs  had  been  put  up,  had  been  accustom^ed  to  have  his  wood 
taken  up  the  back  way,  by  the  load  or  cord  at  a  time,  hav- 
ing it  thrown  on  the  platform,  and  carried  up  in  baskets.  It 
was  the  custom  of  those  employed  in  the  store  in  the  morning 
to  use  the  hatchway  for  throwing  up  from  the  cellar  the  day's 
supply  of  wood.  This  custom  was  known  to  the  plaintiff.  It 
was  also  usual  to  keep  the  back  door  locked  when  the  trap- 
door was  open.  The  door  of  the  hatchway,  when  opened, 
rested  against  a  desk,  and  could  be  seen  by  one  on  the  plat- 
form, about  to  enter  the  door,  through  the  glass,  which  ex- 
tended from  the  latch  up.  The  plaintiff  testified  that  some  of 
the  panes  of  glass  were  gone,  and  had  been  replaced  by  tin. 
He  said:  "I  did  not  look  through  the  window.  I  could  n't." 
He  was  not  asked,  and  did  not  say,  why. 

On  the  morning  of  the  accident  the  store  was  opened  by 
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Wilber  Smith,  a  son  of  one  of  the  defendants.  The  plaintiff 
entered  with  him,  went  up  to  his  shop,  built  his  fire,  came 
down,  and  went  to  his  breakfast.  Wilber  Smith  testified  that 
he  did  not  see  him  go  out  Soon  after  the  plaintiff  and 
Smith  entered,  Ernest  Brabb,  a  son  of  the  defendant  Brabb,, 
came  in.  He  sprinkled  the  floor,  and  began  sweeping  out> 
He  saw  the  plaintiff  go  out.  Young  Smith,  as  usual,  opened 
the  trap-door,  and  went  down  cellar  to  throw  up  wood- 
Ernest  Brabb  was  at  the  other  end  of  the  store,  sweeping. 
Both  Smith  and  Brabb  testified  that  they  did  not  remember 
having  unlocked  the  back  door  that  morning;  but  as  there 
was  no  evidence  that  any  one  else  was  there  who  could  have 
done  so,  the  jury  must  have  concluded  that  they  were  mis- 
taken. The  plaintiff  lived  north  and  east  from  the  store,  and 
in  returning  from  breakfast  came  to  the  rear  of  the  store  from 
the  east,  picked  up  an  armful  of  wood,  and  carrying  it  up  the 
outside  stairway,  opened  the  rear  door,  and  stepped  in,  and  in 
doing  so  fell  through  the  hatchway,  and  was  injured.  On 
hearing  the  door  open,  the  young  man  in  the  cellar,  looking 
up,  saw  the  plaintiff,  and  called  loudly  to  him;  but  the  plain- 
tiff says  he  did  not  hear  him.  In  the  fall,  the  plaintiff's  leg 
was  broken  just  above  the  ankle,  and  his  arm  and  shoulder 
badly  bruised. 

The  negligence  charged  is,  that  the  defendants  failed  to 
properly  guard  the  hatchway  while  it  was  open,  or  to  warn  the 
plaintiff  of  the  danger.  The  plaintiff  recovered  a  judgment  of 
one  thousand  dollars,  and  the  defendants  bring  error.  Errors 
are  assigned  upon  the  admission  and  rejection  of  evidence,, 
and  upon  the  charge  and  refusals  to  charge  of  the  court;  but 
the  principal  questions  in  the  case  are:  1.  Were  the  defend- 
ants guilty  of  negligence?  2.  Was  the  plaintiff  guilty  of  con- 
tributory negligence? 

It  is  not  charged  that  the  maintenance  of  this  hatchways 
was  of  itself  negligent.  Trap-doors,  elevator-shafts,  and  sim* 
ilar  openings  in  floors  have  long  been  a  usual  and  necessary- 
part  of  the  appliances  of  business  in  most  warehouses,  manu- 
factories, and  other  business  buildings.  The  mere  fact  of 
their  existence  and  use  is  no  evidence  of  negligence.  But 
they  are  dangerous  openings,  especially  if  located  in  place* 
where  they  are  obscured  by  darkness,  or  in  such  close  prox- 
imity to  doors  that  a  person  entering  the  door  may  step 
into  them  unawares.  The  fact  of  their  dangerous  character 
makes  it  the  duty  of  those  maintaining  them  to  properly 
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guard  them  when  they  are  open.  If,  as  in  the  case  of  this 
hatchway,  it  is  not  practical  to  guard  it  with  a  railing,  it  hag 
been  held  that  the  owner  is  bound  to  give  actual  notice  of  the 
danger  to  every  person  lawfully  approaching  the  place,  and 
in  default  of  such  notice,  he  is  liable  for  all  injuries  resulting 
therefrom:  Shearman  and  Redfield  on  Negligence,  sec.  719,  and 
cases  cited. 

It  would  seem,  under  the  circumstances  of  this  case,  that 
the  defendants  could  only  properly  guard  this  hatchway  by 
locking  the  back  door  when  the  hatchway  was  open,  or  by 
stationing  some  one  at  the  opening  to  give  actual  notice  to 
any  one  who  might  approach  it.  Its  close  proximity  to  the 
door  made  it  extremely  difl&cult  for  one  entering  the  door 
without  notice  that  the  hatchway  was  open,  to  stop  in  time  to 
save  himself  from  falling  into  it.  There  was  abundant  evi- 
dence tending  to  show  the  defendants'  negligence.  Young 
Brabb  saw  the  plaintiff  come  down  stairs  and  go  out  of  the 
store.  He  could  not  know  by  which  door  he  would  return,  as 
both  doors  were  used  freely  by  people  coming  to  the  store  or 
post-oflSce.  There  were  two  young  men  in  the  store  at  the  time, 
one  of  whom  ought  to  have  stood  guard  while  the  trap  was 
open.  If  the  back  door  had  been  locked,  the  accident  could 
not  have  occurred.  One  or  the  other  of  these  precautions  was 
necessary,  and  ordinary  care  required  the  defendants  and 
their  employees  to  observe  them. 

The  question  of  the  plaintifiF's  contributory  negligence  is 
one  of  more  diflBculty.  He  knew  as  much  about  the  location 
of  the  trap-door  as  did  the  defendants.  He  knew  that  it  was 
customary  for  defendants  to  use  it  at  that  time  of  the  day  in 
throwing  up  wood  for  the  use  of  the  store.  He  did  not  think, 
upon  opening  the  door,  to  stop  and  examine  to  see  whether 
the  trap  was  open  before  stepping  in.  Any  thought  on  his 
part  at  the  moment  would  have  prevented  the  accident,  and 
the  question  is  a  very  close  one  as  to  whether  the  duty  on  his 
part  of  taking  care  was  not  as  great,  under  the  circumstances, 
-as  was  the  duty  of  the  defendants.  The  controlling  fact  in 
the  case  seems  to  be,  however,  that  the  negligence  of  the  de- 
fendants' employees  was  active.  The  opening  of  the  trap- 
<ioor  was  a  circumstance  which  of  itself  called  their  attention 
to  the  duty  of  guarding  it.  It  was  a  warning  which,  with 
their  knowledge  of  the  frequency  with  which  the  back  door 
was  used,  they  could  not  disregard  without  being  guilty  of 
negligence  as  a  matter  of  law.     The  plaintifif  had  no  such 
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immediate  warning.  Neither  did  he  have  any  reason  to  ap- 
prehend danger.  It  is  a  sound  rule  of  law  that  it  is  not 
contributory  negligence  not  to  look  out  for  danger  when  there 
is  no  reason  to  apprehend  any:  Beach  on  Contributory  Neg- 
ligence, 41,  and  cases  cited.  The  authorities  cited  by  the 
learned  commentator  go  much  further  than  the  text,  and  state 
the  rule  to  be  that  every  one  has  a  right  to  presume  that 
others,  owing  a  special  duty  to  guard  against  danger,  will  per- 
form that  duty:  Grand  Rapids  etc.  R.  R.  Co.  v.  Martin,  41 
Mich.  667.  As  we  have  said,  the  question  is  one  of  some 
difficulty,  and  is  not  free  from  doubt.  We  have  held  that  in 
such  cases  the  facts  should  be  submitted  to  the  jury:  Palmer 
V.  Harrison^  57  Mich.  183;  Dundas  v.  Lansing j  75  Mich.  499; 
13  Am.  St.  Rep.  457. 

The  plaintiff,  when  on  the  stand,  was  allowed  to  answer  this 
question:  "  What  is  the  fact  about  people  waiting  about  the 
trap-door  for  mail?  "  And  Miss  Cargill  was  allowed  to  answer 
the  question,  "  To  what  extent  was  that  portion  of  the  store  in 
the  rear,  right  opposite  the  post-office,  used  by  the  public?" 

This  evidence  was  objected  to  by  the  defendants'  counsel, 
and  error  is  assigned  upon  its  admission.  It  is  claimed  that 
this  testimony  in  no  wise  tended  to  show  negligence  on  the 
part  of  the  defendants  in  the  use  of  the  hatchway  at  the  time 
of  the  accident,  but  that  it  was  likely  to  prejudice  the  jury,  by 
conveying  the  idea  that  it  was  negligence  for  the  defendants 
to  have  the  hatchway  at  that  place  at  all.  We  do  not  see  how 
this  testimony  was  very  material.  It  might  possibly  tend  to 
show  additional  reasons  for  the  exercise  of  due  care  by  the 
defendants.  The  accident  occurred  at  half-past  seven  in  the 
morning.  At  that  hour,  it  was  not  unlikely  that  people  might 
come  into  the  post-office,  and  in  such  case  the  trap-door  would 
be  a  source  of  danger.  We  cannot  say  that  the  admission  of 
this  evidence  was  error. 

James  McFarlane,  a  witness  for  defendants,  and  long  em- 
ployed as  clerk  in  the  store,  up  to  the  date  of  the  accident, 
testified  that  when  using  the  trap-door  the  back  door  was 
usually  kept  fastened.  He  was  asked:  "  What  instructions 
were  given  by  Smith  and  Brabb  in  regard  to  that?" 

This  was  objected  to  by  plaintiff,  and  excluded.  It  is 
claimed  by  defendants'  counsel  that  they  ought  to  have  been 
allowed  to  prove  that  the  defendants  had  given  instructions  to 
their  employees  to  keep  the  back  door  fastened  when  the  trap- 
door was  open.     We  do  not  see  how  this  is  material.     The 
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injury  complained  of  resulted  from  the  negligence  of  the  de- 
fendants* employees  in  not  locking  the  back  door,  or  properly 
guarding  the  trap-door.  For  this  the  defendants  were  liable, 
and  they  could  not  be  relieved  from  such  liability  by  showing 
that  they  had  given  their  employees  different  instructions. 

Various  errors  are  assigned  by  defendants  upon  the  refusal 
of  the  court  to  give  certain  of  their  requests  to  the  jury.  We 
have  examined  them  carefully,  and  are  of  the  opinion  that  all 
of  the  requests  that  ought  to  have  been  were  in  fact  given,  in 
substance,  in  the  charge  of  the  court. 

The  judgment  is  aflBrmed,  with  costs. 

Nbglmencb  —  Dtttt  op  an  Owner  to  Keep  his  Pbemisss  nr  a 
Reasonably  Safe  Condition.  —  While  a  land-owner  is  not  nnder  obligation 
to  strangers  to  pat  guards  around  excavations  made  by  him  apon  his  own 
premises,  and  owes  no  duty  to  trespassers  to  keep  his  premises  safe,  still 
he  must  use  due  care  to  prevent  injuries  to  such  persons  as  come  upon  hia 
premises  at  hia  invitation,  express  or  implied:  Note  to  BedeU  v.  Berhey,  15 
Am.  St.  Rep.  374,  375. 

Negligence,  Presumption  of,  from  Accident.  —  As  to  whether  or  not 
a  ^ma  facie  case  of  negligence  is  established  against  a  defendant  by  the 
mere  proof  of  the  happening  of  an  accident,  see  note  to  Philadeiphia  etc  B.  R, 
Co.  V.  Anderson,  20  Am.  St.  Rep.  490-495. 

Master  and  Servant.  —  A  servant  has  the  right  to  presume  that  hia 
master  has  performed  his  duty  with  respect  to  furnishing  safe  machinery 
with  which  to  work  and  safe  premises  in  which  to  work:  Richmond  etc  R.  R 
Co.  V.  WiOiams,  86  Va.  165;  19  Am.  St.  Rep.  876,  and  note. 

CoNTRiBUTORT  Negligencb  —  QUESTION  OF  Fact.  —  The  question  of  con- 
tributory negligence  is  one  of  fact  for  the  jury,  unless  from  the  undisputed 
evidence  only  one  conclusion  can  be  drawn,  in  which  event  the  question  be- 
comes purely  one  of  law:  Mathews  v.  Cedar  Rapids,  80  Iowa,  459;  20  Am  St. 
Rep.  436,  and  particularly  note;  Ifadau  v.  WhUe  River  L,  Co.,  76  Wis.  120; 
20  Am.  St.  Rep.  29,  and  note. 


Bates  v.  Kelley. 

[82  MICHIOAM,  9L] 
Judgments — Res  Judicata  —Writ  of  Prohibition.  — When,  in  an  actioa 
between  mother  and  son,  to  which  the  administrator  of  the  latter  is  made 
a  party,  a  deed  purporting  to  have  been  executed  by  the  mother  is  ad« 
judged  to  have  been  a  forgery,  such  administrator  cannot  afterwarda 
maintain  an  action  against  her  attorney  to  recover  damages  for  his  al- 
leged mutilation  of  the  deed.  The  subject-matter  of  the  latter  action 
is  res  judicata,  and  a  writ  of  prohibition  Mrill  lie  to  stay  aXi  proceedings 
therein. 

Oeorge  W.  Bates,  in  pro.  per.^  and  Levi  T.  Griffin,  for  the 
petitioner. 
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James  D.  TurnbuLl,  for  the  respondent. 

Grant,  J.  One  Cynthia  W.  Crawford  filed  a  bill  of  com- 
plaint in  the  Presque  Isle  circuit  court,  in  chancery,  to  set 
aside  a  deed  purporting  to  have  been  executed  by  her  to  her 
son.  The  sole  question  was,  whether  the  deed  was  forged. 
That  suit  was  brought  to  a  final  determination  in  this  court, 
and  decided  in  favor  of  the  complainant,  the  court  holding 
that  the  deed  was  forged.  James  D.  Turnbull,  administrator 
of  the  estate  of  complainants  son,  was  a  defendant  in  that 
suit:  Crawford  v.  Hoeft^  58  Mich.  1-25.  Some  time  after  the 
determination  of  that  suit,  Turnbull,  as  administrator,  com- 
menced a  suit  at  law  in  the  circuit  court  for  the  county  of 
Alpena,  against  relator,  charging  him  with  the  mutilation 
of  the  deed,  and  seeking  to  recover  damages  therefor.  The 
declaration  sets  forth  the  proceedings  in  this  court  in  the  case 
above  referred  to,  and  alleges  that  this  court  was  wholly  mis- 
taken in  the  opinion  and  decree  therein  rendered,  and  was 
imposed  upon  by  the  acts  of  the  relator. 

If  this  were  true,  the  only  course  open  to  the  defendants  in 
that  suit  is  by  application  to  this  court  for  a  rehearing.  They 
did  make  such  application,  and  it  was  denied.  They  now  seek 
to  reopen  the  issue  there  adjudicated  and  settled,  in  a  suit  at 
law  and  in  another  court.  The  bare  statement  of  the  case  is 
BuflBcient  to  condemn  the  proceeding.  The  respondent  had 
no  right  or  jurisdiction  to  try  the  case.  He  should  have 
granted  the  motion  for  the  perpetual  stay  of  proceedings: 
Barnum  Wire  and  Iron  Works  v.  Judge,  59  Mich.  272;  Maclean 
V.  Judge,  52  Mich.  257;  Hudson  v.  Judge,  42  Mich.  248. 

The  writ  of  prohibition  will  therefore  be  granted. 


Judgments  —  Res  Judicata.  —  As  to  what  constitutes  re»  judicata,  Md 
Haines  v.  Flinn,  26  Neb.  380;  18  Am.  St.  Rep.  785,  and  note;  note  to  Oould 
r.  SUrnburg,  15  Am.  St.  Rep.  142;  note  to  Hawk  v.  Bvans,  14  Am.  St.  Rep. 
250,  251;  Hooker  v.  ViUage  of  Brandon,  75  Wis.  8;  Humason  r.  Lobe,  76  Tex. 
612;  Wemse  v.  McPike,  100  Mo.  476;  Bassettv.  Connecticut  etc.  R.  R.  Co.,  150 
Mass.  178;  Bradley  v.  Brigham,  149  Mass.  141;  Foster  v.  Hinson,  76  Iowa, 
714. 

As  to  what  does  not  constitute  res  judicata,  see  Shan  v.  Price,  84  Ga.  17  Ij 
20  Am.  St.  Eep.  354,  and  note;  uofce  to  Hawk  v.  EvanSf  14  Am.  St.  Rep. 
252. 
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Wallaob  v.  Glashe. 

[83  MlCHlOAM,  190.] 

Ihtbrbst,  Rulb  vor  CoMFUTiNa. — In  ease  of  partial  payments,  interest 
should  be  computed  by  applying  the  payment  in  discharge  of  the  ma* 
tared  interest,  and  the  surplus,  if  any,  upon  the  principal,  after  which 
interest  should  be  computed  on  the  principal  remaining  due.  If  the 
payment  is  less  than  the  interest,  the  surplus  thereof  must  not  be  added 
to  the  principal,  but  interest  must  be  computed  on  the  former  principal 
until  the  aggregate  payments  exceed  the  interest  due,  when  the  surplus 
must  be  applied  toward  discharging  the  principal,  after  which  interest 
must  be  computed  on  the  new  principal. 

IxTBREST,  Computation  of.  —  Under  a  statute  allowing  interest  to  be 
computed  upon  interest  after  it  matures,  such  computation  can  continue 
only  until  the  debt  matures,  after  which  simple  interest  is  to  be  caat 
upon  the  principal  until  the  time  of  liquidation. 

E.  D.  Lewis,  for  the  appellants. 

B.  D.  York  and  0.  R.  Lyon^  for  the  respondent.* 

Champlin,  C.  J.  Complainant  filed  her  bill  of  complaint 
in  the  circuit  court  for  the  county  of  Ingham,  in  chancery,  to 
foreclose  a  mortgage  given  by  defendant  Peter  Glaser  to  Lucy 
Gurney,  and  by  Gurney  assigned  to  complainant.  The  mort- 
gage was  in  the  usual  form,  accompanied  by  a  note,  and  was 
given  to  secure  the  payment  of  the  balance  of  the  purchase 
price  of  the  mortgaged  premises.  Joanna  Glaser  is  the  wife 
of  the  mortgagor,  and  Peter  Linn  is  a  subsequent  mortgagee. 

The  only  question  in  the  case  is,  how  the  interest  should  be 
computed  upon  the  mortgage  debt,  the  amount  of  the  princi- 
pal being  undisputed.  The  difference  in  the  amount  claimed 
to  be  due  arose  solely  from  a  disagreemer\t  as  to  the  method 
of  computing  the  interest.  The  commissioner  to  whom  the 
case  was  referred  computed  the  interest  under  what  is 
known  as  the  Connecticut  rule;  that  is,  he  reckoned  interest 
upon  the  principal  up  to  the  liquidation  of  the  indebtedness, 
and  then  computed  the  interest  on  payments  up  to  the  same 
time,  deducting  the  latter  amount  from  the  principal  and  in- 
terest. The  rule,  as  claimed  by  the  complainant  and  adopted 
by  the  circuit  court,  was  the  one  which  is  sometimes  called 
the  Massachusetts  or  the  United  States  rule,  and  was  laid 
down  by  Chancellor  Kent,  as  follows:  "  When  partial  pay- 
ments have  been  made,  apply  the  payment,  in  the  first  place, 
to  the  discharging  of  the  interest  then  due.  If  the  payment 
exceeds  the  interest,  the  surplus  goes  towards  discharging  the 
principal,  and  the  subsequent  interest  is  to  be  computed  on 
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the  balance  of  the  principal  remaining  due.  If  the  payment 
be  less  than  the  interest,  the  surplus  of  interest  must  not  be 
taken  to  augment  the  principal,  but  the  interest  continues  on 
the  former  principal  until  the  period  when  the  payments, 
taken  together,  exceed  the  interest  due,  and  then  the  surplus  is 
to  be  applied  towards  discharging  the  principal,  and  interest 
is  to  be  computed  on  the  balance  as  aforesaid." 

This  rule  was  adopted  by  this  court  in  Payne  v.  Avery,  21 
Mich.  524,  and  is  the  rule  recognized  in  most  of  the  states. 
We  think  that  the  circuit  court  was  right  in  its  manner  of 
computing  interest,  and  that  it  reached  the  right  conclusion. 

Under  the  statute  (Howell's  Statutes,  sec.  1599)  allowing 
interest  to  be  computed  upon  interest  after  it  matures,  such 
computation  can  continue  only  until  the  debt  matures,  and 
from  that  time  simple  interest  is  to  be  oaet  upon  the  principal 
until  the  time  of  liquidation. 

It  follows  that  the  decree  of  the  circuit  court  must  be 
affirmed,  with  costs.  

Intebest,  Bulb  roB  ConPUTATioir  or.  —  As  to  the  rale  for  the  oompa* 
tation  of  interest  in  the  case  of  partial  payments,  see  Hart  v.  Dorman,  2  Fla. 
445;  50  Am.  Deo.  285,  and  note  287-290;  Baker  v.  Baker,  28  N.  J.  L.  13;  75 
Am.  Deo.  243,  and  note;  ConnectiaU  t.  Jackson,  1  Johns.  Ch.  13;  7  Am.  Dec. 
471. 

Intsbbst.  —  As  to  whether  interest,  after  maturity,  is  controlled  by  the 
terms  of  the  contract  or  by  statute,  see  note  to  O'Brien  v.  Tomtg,  47  Am. 
Bep.  70-75;  Brigga  v.  Wimrnith,  10  8.  0. 133;  30  Am.  B^  46,  and  note  n-60. 
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[82  Michigan,  '265.] 

Oinoi  AKD  Offickb  —  Trial  ov  Titlb  to  Ojtice.  — Title  to  offioe  eannol 
be  tried  in  an  action  of  replevin  for  property  belonging  to  the  office. 

Oman  AHD  Officer  —  Removal.  —  Where  an  officer  is  appointed  for  a  fixed 
term,  and  the  power  of  removal  is  not  expressly  declared  by  law  to  be 
discretionary,  he  cannot  be  removed  except  for  cause;  and  when  cause 
must  be  assigned  for  his  removal,  he  is  entitled  to  notice  and  a  chance  to 
defend. 

Omos  AND  Officer  —  Removal  —  Presohptioii.  —  A  statatory  proris* 
ion  that  elective  ofhcers  shall  not  be  removed  except  for  eaase  does  not 
raise  a  presumption  of  intention  that  appointed  officers  may  be  removed 
without  cause. 

Omcs  AND  Officer  —  Removal  —  PBBSUMPnoir.  —  The  legiriatnie  may, 
by  express  words,  confer  upon  the  common  coonoil  of  a  city  the  power 
to  remove  an  officer  without  cause;  but  in  the  absence  of  aoeh  power 
given  in  express  words,  the  presumption  is,  that  the  legislature  intended 
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that  every  officer  appointed  for  a  fixed  term  should  be  entitled  to  hold 
bis  office  until  the  expiration  of  such  term,  unless  removed  therefrom  for 
cause  after  a  fair  trial. 
OwFics  AND  Officer  —  Removal  —  Officer  db  Facto.  —  One  who  has  law- 
fully been  in  office,  and  has  been  recognized  as  the  officer  de  /acto,  and 
not  lawfully  removed,  indicates  his  claim  to  hold  the  office  by  his  re- 
fusal to  deliver  up  the  property,  books,  and  papers  belonging  thereto;  and 
if  he  has  never  yielded,  but  has  continued  to  act,  then  a  subsequent  ap- 
pointee to  the  office,  who  has  never  had  possession,  cannot  b*  regarded 
as  an  officer  de  facto. 

Phillips  and  Thompson,  for  the  appellant. 

B.  J.  Brown,  for  the  respondent. 

Cahill,  J.  The  plaintiff  brought  an  action  of  replevin  in 
his  individual  name  against  the  defendant  to  recover  posses- 
sion of  the  following  personal  property,  to  wit:  "Two  iron 
road-scrapers,  one  wooden  road-scraper,  one  wooden  beam- 
plow,  one  wooden  tool-box  and  its  contents,  consisting  of  a 
quantity  of  shovels  and  picks,  also  all  notice-books,  contain- 
ing blank  notices  used  by  the  street  commissioner  of  Menom- 
inee City,"  which  he  claims  belongs  to  the  office  of  street 
commissioner  of  the  city  of  Menominee. 

The  defendant  defends  upon  the  ground  that  he  is  himself 
street  commissioner  of  the  city  of  Menominee,  and  is  there- 
fore entitled  to  the  possession  of  the  property.  The  defendant 
claims  that  on  May  6, 1889,  he  was  duly  appointed  to  the  oflSce 
of  street  commissioner  for  one  year;  that  he  qualified  and 
entered  upon  the  discharge  of  his  duties  as  such  officer,  and 
eo  continued  down  to  the  commencement  of  this  suit  The 
plaintiff  claims,  —  1.  That  the  defendant  was  never  legally 
appointed  to  the  office;  2.  That  if  he  was  appointed,  he  was 
removed  by  the  common  council  on  the  fifth  day  of  August, 
1889. 

The  point  made  against  the  legality  of  the  defendant's  ap- 
pointment to  the  office  is,  that  the  charter  of  the  city  of  Me- 
nominee provides  that  "  the  council  shall  prescribe  the  rules 
of  its  own  proceedings,  and  keep  a  record  or  journal  thereof 
All  votes  shall  be  taken  by  yeas  and  nays,  and  be  so  entered 
upon  the  journal  as  to  show  the  names  of  those  voting  in  the 
affirmative,  and  those  in  the  negative;  and  within  one  week 
after  any  meeting  of  the  council,  all  the  proceedings  and  votes 
taken  thereat  shall  be  published  in  one  of  the  newspapers  of 
the  city  ":  Sec.  8,  c.  8. 

The  record  of  the  defendant's  appointment  is  as  iTolIowi: 
''Alderman  Spies  nominated  William  Campbell  street  oom- 
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xnissioner,  seconded  by  Alderman  Oehrling,  and  he  was  de- 
clared elected." 

It  is  claimed  that  this  record  does  not  comply  with  the 
requirements  of  the  charter,  and  that  the  appointment  is 
therefore  void;  and  we  are  cited  to  Steckert  v.  East  Saginaw^ 
22  Mich.  104. 

If  we  were  required  in  this  case  to  pass  upon  the  title  of  the 
defendant  to  the  office  which  he  claims  to  hold,  the  case  cited 
would  be  in  point;  but  we  agree  with  plaintiff's  counsel  that 
the  title  to  this  office  cannot  be  tried  in  an  action  of  replevin 
for  property  belonging  to  the  office.  It  is  sufficient  for  the 
defendant's  claim  that  the  common  council,  having  authority 
to  do  60,  undertook  to  elect  him  street  commissioner;  that  he 
accepted  their  action,  qualified  for  the  office,  and  entered  upon 
the  discharge  of  his  duties,  and  was  recognized  by  the  com- 
men  council  as  de  facto  street  commissioner.  This  position 
would  entitle  him  to  the  custody  of  the  property  in  contro- 
versy, unless  he  had  been  legally  removed  from  office  by  the 
common  council,  or  had  been  in  fact  removed  by  the  common 
council,  and  had  acquiesced  in  such  removal,  and  to  the  ap- 
pointment of  the  plaintiff  as  his  suecessor. 

"A  person  actually  obtaining  office  with  the  legal  indicia 
of  title  is  a  legal  officer  until  ousted  ":  Board  of  Auditors  v, 
Benoit,  20  Mich.  180;  4  Am.  Rep.  382. 

The  first  action  of  the  common  council  for  the  removal  of 
the  defendant  was  taken  at  a  special  meeting  called  for  July 
22,  1889,  at  which  the  following  resolutions  were  presented 
and  read:  — 

"  Whereas,  William  Campbell,  the  street  commissioner  of 
the  city  of  Menominee,  has  graded  and  graveled  a  road  on  the 
town  line,  and  running  from  the  state  road  west  to  the  gravel 
pit,  without  being  ordered  by  the  common  council,  or  without 
their  knowledge,  thereby  expending  a  large  sum  of  money 
without  authority,  and  thereby  subjecting  the  city  to  needless 
and  uncalled  for  expense;  and 

"Whereas,  the  said  William  Campbell  as  street  oommis- 
sioner,  as  aforesaid,  has  neglected  and  refused,  and  still  does 
liCglect  and  refuse,  to  obey  the  orders  of  the  city  council  in 
this,  to  wit,  refusing  to  gravel  Ogden  Avenue  as  directed  by 
vote  of  this  coanoil  passed  at  a  regular  meeting  held  July  15, 
1889,— 

"  Now,  be  it  resolved  that  said  William  Campbell  be  and 
hereby  is  removed  from  office  of  street  commissioner  of  said 
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city,  and  the  office  of  street  commissioner  is  hereby  declared 
vacant." 

Upon  a  motion  being  made  to  adopt  this  resolution,  the 
mayor  stated  that  he  did  not  think  it  could  be  acted  upon  at 
this  meeting,  under  the  call  that  had  been  made,  and  the 
matter  being  referred  to  the  city  attorney,  he  decided  that 
the  mayor  was  right.  No  action  was  therefore  taken  on  the 
resolution  at  that  meeting.  At  the  next  regular  meeting,  held 
August  5,  1889,  the  resolutions  above  quoted  were  adopted  by 
yeas,  seven;  nays,  two.  Immediately  following  this  action,  a 
resolution  was  adopted  appointing  Magnus  Hallgren,  the  plain- 
tiff, street  commissioner  by  a  similar  vote.  No  notice  was 
given  to  the  defendant  of  these  charges  against  him,  or  of  the 
proposed  action  to  remove  him  from  office. 

The  following  provisions  of  the  charter  (Local  Acts  of  1883, 
pp.  161,  162,  176)  bear  upon  the  question  of  the  right  Of  the 
common  council  to  remove  the  defendant  from  office:  — 

"  The  following  officers  shall  be  appointed  by  the  council, 
viz.,  a  city  attorney,  city  surveyor,  city  marshal,  city  clerk, 
street  commissioner,  and  engineer  of  the  fire  department.  The 
council  may  also,  from  time  to  time,  provide  by  ordinance  for 
the  appointment  of,  and  appoint  for  such  term  as  may  be  pro- 
vided in  the  ordinance,  such  other  officers,  whose  election  or 
uppointment  is  not  herein  specially  provided  for,  as  the  coun- 
cil may  [shall]  deem  necessary  for  the  execution  of  the  powers 
|ranted  by  this  act,  and  may  remove  the  same  at  pleasure  ": 
Bee.  3,  c.  6. 

"  The  mayor,  city  marshal,  city  clerk,  city  treasurer,  street 
commissioner,  supervisors,  and  constables  shall  hold  their  office 
for  the  term  of  one  year  from  the  first  Monday  in  April  of  the 
year  when  elected,  and  until  their  successors  are  qualified  and 
inter  upon  the  duties  of  their  offices":  Sec.  5,  c.  5. 

"Any  person  appointed  to  office  by  the  council  by  authority 
of  this  act  may  be  removed  therefrom  by  a  vote  of  the  ma- 
jority of  the  aldermen-elect,  and  the  council  may  expel  any 
alderman,  or  remove  from  office  any  person  elected  thereto, 
by  a  concurring  vote  of  two  thirds  of  all  the  aldermen-elect.  In 
case  of  elective  officers,  provision  shall  be  made  by  ordinance 
for  preferring  charges,  and  trying  the  same,  and  no  removal 
of  an  elective  officer  shall  be  made  unless  a  charge  in  writing 
is  preferred,  and  an  opportunity  given  to  make  a  defense 
thereto":  Sec.  17,  c.  8. 

It  is  claimed  by  the  plaintiff  that  under  this  last  provision 
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of  the  charter  the  common  council  had  a  right  to  remove 
the  defendant  from  the  oflBce  of  street  commissioner  without 
notice  to  him.  In  Mead  v.  Treasurer,  36  Mich.  416,  this  court 
said:  "  Our  state  system  favors  appointments  for  fixed  periods, 
and  almost  entirely  rejects  the  policy  of  removals  at  will." 

We  shall  need  to  find  in  the  charter  of  Menominee  clear 
and  unequivocal  power  vested  in  the  council  to  remove  this 
officer  without  notice,  before  we  can  concede  that  any  such 
power  exists.  In  1  Dillon  on  Municipal  Corporations,  sec- 
tion 250  (188),  it  is  said:  "Where  an  officer  is  appointed 
during  pleasure,  or  where  the  power  of  removal  is  discretion- 
ary, the  power  to  remove  may  be  exercised  without  notice  or 
hearing." 

In  Mechem  on  Public  Officers,  section  454,  it  is  said:  "In 
those  cases  in  which  the  office  is  held  at  the  pleasure  of  the 
appointing  power,  and  where  the  power  of  removal  is  exercis- 
able at  its  mere  discretion,  it  is  well  settled  that  the  officer 
may  be  removed  without,  notice  or  hearing." 

In  support  of  this  position,  both  of  these  learned  writers  cite 
the  case  of  Ex  parte  Hennen,  13  Pet.  230,  and  upon  this  case 
most  of  the  later  cases  have  been  based.  That  was  the  case 
of  a  clerk  of  the  district  court  of  the  United  States  for  the 
eastern  district  of  Louisiana.  He  had  been  removed  from 
office  by  the  district  judge  without  other  cause  than  the  desire 
of  the  judge  to  supplant  him  with  a  personal  friend.  The 
court  held  that  as  the  law  vested  in  the  judge  the  appoint- 
ment of  a  clerk,  and  as  such  appointment  was  not  for  any 
fixed  term,  the  power  of  appointment  necessarily  carried  with 
it  the  power  of  removal.  The  main  ground  of  the  decision 
was,  that  it  could  not  be  admitted  that  it  was  the  intention  of 
the  constitution  that  such  an  office  should  be  held  during  life. 
We  have  not  found  any  case  where  an  officer  who  was  ap- 
pointed for  a  fixed  term  (and  when  the  power  of  removal  was 
not  expressly  declared  by  law  to  be  discretionary)  has  been 
held  to  be  removable  except  for  cause,  and  wherever  cause 
must  be  assigned  for  the  removal  of  the  officer,  he  is  entitled 
to  notice,  and  a  chance  to  defend:  Field  v.  Commonwealth,  32 
Pa.  St.  478;  State  v.  City  of  St.  Louis,  90  Mo.  19. 

It  is  claimed  on  behalf  of  the  plaintiff  that  because  section 
17  of  chapter  8  of  the  charter  provides  expressly  that  elective 
officers  shall  not  be  removed  except  for  cause,  it  is  to  be  pre- 
sumed that  the  legislature  intends  that  appointed  officers 
might  be  removed  without  cause.    We  are  not  disposed  to  al- 
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low  any  presumption  to  aid  the  exercise  of  such  arbitrary 
power.  In  such  a  case,  the  legislature  may,  by  express  words, 
confer  upon  the  common  council  of  a  city  the  power  to  remove 
an  oflBcer  without  cause;  but  in  the  absence  of  such  power, 
given  |in  express  words,  the  presumption  must  be  that  the 
legislature  intended  that  every  officer  appointed  for  a  fixed 
period  should  be  entitled  to  hold  his  office  until  the  expira- 
tion of  such  period,  unless  removed  therefrom  for  cause  after 
a  fair  trial.  This  presumption  is  strengthened  when  we  com- 
pare section  17  of  chapter  8  with  section  8  of  chapter  6,  be- 
fore quoted.  In  the  latter  section,  certain  officers  are  declared 
to  be  removable  at  pleasure,  and  although  the  street  commis- 
sioner is  expressly  named  in  that  section,  he  is  not  included 
among  those  who  may  be  so  summarily  removed. 

But  it  is  claimed  by  plaintiff  that  he  has,  since  his  appoint- 
ment, been  acting  as  street  commissioner,  and  is  therefore  de 
facto  such  officer.  There  could  not  be  two  incumbents  of  this 
office.  The  defendant,  by  his  refusal  to  deliver  up  the  property, 
books,  and  papers  of  the  office,  has  indicated  that  he  claimed 
to  hold  the  office.  If  he  was  once  lawfully  in  office,  a  fact 
which  we  are  not  allowed  to  question  on  this  record,  and  has 
never  yielded,  but  has  held  on  and  continued  to  act,  then  the 
plaintiff  has  never  gotten  possession,  and  cannot  be  regarded 
as  an  officer  de  facto:  Mead  v.  2Vea««rer,  36  Mich.  419. 

The  judgment  of  the  court  below  was  in  accordance  wiUi 
these  views,  and  is  affirmed,  with  costs. 

Oftiob  akd  Offioeb  —  Removal  or  Officers.  —  As  to  the  power  of  the 
legislature  to  remove  officers  from  office,  or  to  delegate  saoh  power  to  th« 
governor,  see  People  v.  Stuart,  74  Mich.  411;  16  Am.  St.  Rep.  644,  and  par* 
ticularly  note  647,  648.  The  governor  cannot  himself  enlarge  his  own  power 
respecting  the  removal  from  office  of  public  officers,  nor  can  the  legislator* 
itself  deprive  a  dnly  appointed  or  elected  officer  of  his  right  to  hold  office^ 
except  by  due  process  of  law:  Metevier  v.  Tkerrkn,  80  Mich.  187.  Oompars 
Board  qf  Aidermtmy.  Darrow,  13  CoL  460;  16  Am.  St.  Bep.  21& 
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BUSOH  V.    WlLOOX. 

[82  Michigan,  386.] 

PanrciFAL  akd  Aoent — Adoption  of  Contract  —  Liability  ot  Priwoi- 
FAL.  — One  dealing  with  an  authorized  agent  is  bound  to  inquire  and 
ascertain  the  extent  of  his  authority.  A  principal  is  bound  by  all  acts 
of  the  agent  within  the  scope  of  his  authority. 

If  a  Principal  Adopts  thb  Contract  of  a  Self-constituted  Agent 
who  has  assumed  to  act  for  him  without  authority,  he  is  bound  to  inquire 
and  ascertain  the  extent  the  self-constituted  agent  assumed  to  act  in 
his  behalf.  He  is  bound  by  all  acts  within  the  scope  of  the  assumed 
authority  of  such  agent.  His  liability  extends  to  the  frauds  and  misrep- 
resentations of  the  agent  committed  or  made  while  acting  within  the 
scope  of  the  real  or  assumed  authority. 

George  A.  Wilcox,  in  pro.  per.^  and  John  D.  Conely,  for  the 
motion  for  a  rehearing. 

Champlin,  C.  J.  An  opinion  was  handed  down  in  this 
case  October  10,  1890,  and  the  defendant  has  moved  for  a  re- 
hearing, based  upon  errors  of  fact  and  law.  The  defendant 
in  person  has  furnished  reasons  for  a  rehearing,  in  which  he 
states  there  are  several  misapprehensions  and  misstatements 
of  facts  as  proved  upon  the  trial. 

And  first  he  calls  attention  to  the  purchase  price  paid  by 
him  for  the  legal  title  to  the  lands  purchased  by  him  from 
Reniick.  He  states  that  the  record  shows  that  he  paid  Remick 
four  thousand  dollars,  and  allowed  McKay  one  third  of  the 
net  profits  to  be  made  on  the  purchase  for  his  interest,  and  also 
paid  him  one  thousand  dollars  cash  bonus  in  addition.  In  this 
the  defendant  is  correct;  but  as  the  amount  paid  by  defendant 
for  the  land  was  not  involved  in  the  issue,  it  was  not  stated  in 
the  opinion. 

2.  He  shows  that  the  court  was  in  error  in  stating  that 
'*  Remick  had  an  estimate  of  the  pine  timber  on  the  lands 
made  by  Robinson  and  Flynn,  which  showed  that  the  land  con- 
tained about  four  million  feet  of  pine." 

The  record  shows,  both  from  the  testimony  of  Mr.  Hall  and 
of  Mr.  Wilcox,  that  the  Robinson  and  Flynn  estimate  was  made 
after  the  purchase  by  Mr.  Wilcox.  Mr.  Wilcox  testifies  that 
when  he  purchased  he  interviewed  both  McKay  and  Remick, 
and  each  assured  him  that  the  land  was  good  for  five  million, 
and  a  few  months  after  he  bought  he  employed  Robinson  and 
Flynn  to  estimate  the  pine,  and  they  did  so.  He  testifies:  "I 
told  them  I  had  purchased  that  land,  and  would  like  to  know 
what  there  was  as  near  as  I  could." 
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This  estimate  was  the  one  which  Hall  had  with  him  when 
he  had  his  interviews  with  Busch,  and  showed  that  their  esti- 
mate was  three  million  seven  hundred  and  seventy  thousand 
feet.  This  estimate  he  got  from  Wilcox.  Hall  also  had  Van 
Riper  make  an  estimate,  and  that  showed  the  quantity  of  pine 
to  be  five  million  one  hundred  and  sixty-two  thousand  feet.  It 
is  freely  admitted  that  the  court  was  laboring  under  a  misappre- 
hension when  it  stated  in  the  opinion  that  "  Remick  had  an 
estimate  of  the  pine  timber  on  the  lands  made  by  Robinson 
and  Flynn,  which  showed  that  the  land  contained  about  four 
million  feet  of  pine." 

Mr.  Wilcox  contends  that  "the  effect  of  these  misappre- 
hensions of  the  facts  is  prejudicial  to  the  good  faith  of  the  in- 
itial purchase  having  been  made  on  the  basis  of  five  million 
feet,  and  the  subsequent  holding  and  dealing  with  the  lands 
on  this  basis,  supported  by  Van  Riper's  estimate,  subsequently 
made.  It  is  submitted  [says  Mr.  Wilcox]  that  even  if  these 
misstatements  of  fact  do  not  materially  affect  the  final  judg- 
ment of  this  court,  it  is  due  to  the  defendant  that  they  should 
appear  correctly  in  the  opinion  and  published  report." 

We  think  the  defendant  is  entitled  to  have  it  appear  that 
when  he  purchased  he  was  told  by  McKay  and  Remick  that 
the  land  was  good  for  five  million  feet  of  pine,  and  that  he  re- 
lied upon  such  statement;  and  that  after  he  purchased  he  had 
a  desire  to  know  what  there  was  on  the  land,  and  procured 
Robinson  and  Flynn  to  estimate  the  pine,  and  that  they  did  so, 
and  that  their  estimate  showed  him  that  there  was  three  mil- 
lion seven  hundred  and  seventy  thousand  feet  of  pine  upon  the 
land.  We  think  these  facts  can  only  have  a  bearing  upon  the 
issue,  when  considered  in  connection  with  what  was  said  and 
done,  and  the  use  made  of  this  estimate  by  Hall  in  his  inter- 
views with  Busch. 

The  third  reason  assigned  for  a  rehearing  by  the  defendant 
is  mainly  an  argument  upon  the  facts,  and  if  addressed  to  the 
jury,  or  if  we  could  decide  upon  the  facts,  would  not  be  with- 
out great  weight.  But  we  cannot  reverse  a  case  upon  disputed 
facts,  however  much  we  might  feel  that  they  impressed  us 
differently  from  what  they  did  the  jury.  Now,  we  might  infer 
and  find  from  the  testimony  that  Busch  relied  exclusively 
upon  the  guaranty  of  Mr.  Hall  as  to  the  quantity  of  pine  and 
of  Van  Riper's  estimate.  The  testimony  is  very  strong  in  that 
direction.  But  Busch  also  testifies  that  he  relied  upon  the 
representations  made  by  Mr.  Hall,  and  we  cannot  say  that  he 
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did  not  rely  tipon  both.  It  does  not  seem  to  us  that  because 
he  would  not  have  entered  into  the  contract  without  Hall's 
guaranty,  such  fact  was  a  waiver  of  his  right  to  rely  upon  the 
prior  representations  made  by  Hall,  whatever  may  have  been 
the  value  of  such  verbal  guaranty  in  a  legal  point  of  view. 

The  defendant,  Wilcox,  further  insists  that  '*  the  contract 
having  been  made  and  sent  to  Wilcox  for  his  adoption,  with- 
out any  intimation  of  there  being  anything  outside  of  the 
written  contract  to  which  he  was  committed  by  signing  it, 
Wilcox  at  least  was  entitled  to  be  apprised  of  these  facts  im- 
mediately upon  his  coming  personally  into  his  relations  of 
pnncipal  with  Busch." 

In  other  words,  if  we  understand  the  proposition  correctly, 
it  is  asserted  that  when  one  enters  into  a  contract  with  a  self- 
constituted  agent  who  has  no  authority  to  act  for  another,  and 
the  person  for  whom  the  self-constituted  agent  assumes  to  act 
adopts  the  contract  so  made  in  his  name  and  behalf,  there- 
upon it  becomes  the  duty  of  the  person  so  treating  with  the 
self-constituted  agent  immediately  to  notify  or  inform  the 
principal  of  the  instrumentalities  made  use  of  by  such  self- 
constituted  agent  to  induce  him  to  enter  into  the  contract.  In 
a  case  where  such  contracting  party  is  free  from  fraud  or  col- 
lusion, and  acts  in  good  faith,  we  do  not  perceive  that  such 
duty  is  imposed  upon  him.  He  has  no  right  to  presume  that 
the  self-constituted  agent  has  misrepresented  facts  to  him,  or 
that  he  intends  to  defraud  him.  On  the  contrary,  we  think  it 
is  the  duty  of  the  principal,  or  the  person  who  becomes  so  by 
adopting  the  contract  made  in  his  name  and  for  him,  to  make 
all  needed  inquiry  and  investigation  into  the  facts,  acts,  and  rep- 
resentations of  the  person  who,  without  authority,  has  assumed 
to  act  for  him  before  he  adopts  the  contract  as  his  own.  For 
in  adopting  the  contract  he  not  only  adopts  it  as  written,  but 
he  thereby  adopts  as  his  acts  all  the  instrumentalities  of  the 
self-constituted  agent  in  obtaining  the  consent  of  the  opposite 
party  to  enter  into  the  contract.  By  adopting  the  acts  of  the  self- 
constituted  agent,  he  seeks  to  appropriate  to  himself  all  the  ben- 
efits to  be  derived  from  it  as  fully  as  if  he  had  himself  induced 
in  the  first  instance,  and  with  this  he  must  assume  all  the 
liabilities  which  attach  to  it:  Wilson  v.  Tumman,  6  Man.  &  O. 
236;  Morse  v.  Ryan,  26  Wis.  356;  Kerr  on  Fraud  and  Mistake, 
111;  Bigelow  on  Fraud,  367;  Broom's  Legal  Maxims,  708; 
Wharton  on  Agency,  sees.  89,  90;  Fitzsimmons  v.  Joslin,  21  Vt. 
142;  52  Am.  Dec.  46;  Baker  v.  Union  Mut.  L.  Ins.  Co.,  48  N.  Y. 
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283;  Elwell  v.  Chamherlin,  31  N.  Y.  611;  Presby  v.  Parker,  56 
N.  H.  409;  Garner  v.  Mangam,  93  N.  Y.  642;  Bennett  v.  Jvid- 
eon,  21  N.  Y.  238;  Carpenter  v.  Insurance  Co.^  1  Story,  57; 
Mundorff  Y.  Wickersham,  63  Pa.  St.  87;  3  Am.  Rep.  531; 
Coleman y.  StarJc^l  Or.  115.  The  point  made  by  Mr.  Wilcox 
need  not  be  discussed  further,  inasmuch  as  it  waa  not  raised  in 
the  court  below. 

Counsel  for  defendant  has  placed  in  onr  hands  a  printed 
argument,  in  which  he  gives  the  reasons  why  a  rehearing 
should  be  granted.  Upon  one  point,  he  stands  with  the  court 
upon  common  ground,  which  is  accurately  and  tersely  stated 
by  him  as  follows:  "  In  this  case  there  can  be  no  question  but 
that  the  contract  must  now  be  treated  as  the  contract  of  Mr. 
Wilcox.  He  adopted  it.  He  made  payments  upon  it,  and  he 
has  brought  suit  upon  it" 

This  leaves  the  only  real  contention  between  counsel  and 
the  court,  the  question  of  the  extent  of  the  liability  of  a  prin- 
cipal who  becomes  such  by  adopting  the  unauthorized  act  of 
a  self-constituted  agent.  We  quote  from  his  argument  as 
showing  precisely  the  position  of  counsel.  He  says:  "  I  want 
to  emphasize  the  fact  that  at  the  time  Mr.  Busch  was  in- 
formed that  Mr.  Hall  had  no  authority  to  speak  in  relation  to 
the  quantity  or  quality  of  the  pine,  the  negotiations  were  still 
pending,  and  not  concluded;  and  the  fact  that  when  Mr. 
Busch  signed  the  writing  he  knew  that  the  representations 
made  by  Hall  were  outside  of  any  authority  that  he  (Hall) 
might  exercise,  or  might  assume  to  exercise.  And  I  want  to 
emphasize  the  additional  fact  that  Mr.  Hall's  personal  guar- 
anty was  not  given  in  addition  to  representations  made  within 
the  scope  of  authority,  but  Mr.  Hall's  personal  guaranty  was 
given  because  his  representations  were  without  authority,  and 
Mr.  Busch  knew  it." 

Grant  that  Busch  knew  that  Hall  had  no  authority  from 
Wilcox  to  enter  into  any  contract  to  lumber  the  land,  and 
also  that  Wilcox  had  not  theretofore  authorized  him  to  make 
any  representations  in  relation  to  the  quantity  and  quality  of 
the  timber,  still,  he  did  not  know  that  Hall  assumed  to  act 
as  the  agent  of  Wilcox  in  making  the  contract,  —  that  he  as- 
sumed to  act  for  him  in  executing  the  contract, — and  the  ques- 
tion recurs.  When  Wilcox  adopted  the  contract  and  made  it 
his  own,  did  he  not  also  adopt  as  a  legal  consequence  the 
agency  of  Hall  to  its  full  extent,  as  to  inducements  held 
out  by  him,  and  in  reliance  upon  which  Busch  entered  into 
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the  contract?  We  have  already  stated  what  we  consider  to 
be  the  law  upon  this  proposition,  and  referred  to  some  of  the 
authorities  by  which  we  think  it  is  supported. 

Counsel  for  defendant  also  says:  "  It  is  stated  in  the  opin- 
ion of  the  court  that  Hall,  Wilcox,  and  Noyes  and  Sawyer 
were  acting  in  concert,  and  not  each  one  for  his  separate  and 
individual  interest,  but  as  a  whole.  There  is  no  testimony  to 
that  efifect;  but,  on  the  contrary,  the  testimony  is,  that  Mr. 
Wilcox  did  not  act  at  all.  There  is  no  act  of  Mr.  Wilcox 
in  this  case  of  any  sort  prior  to  the  reception  of  the  written 
bargain.  That  Hall  and  Sawyer  acted  in  concert  is  true,  but 
that  Wilcox  acted  is  untrue." 

We  did  not  attempt  to  state  the  testimony  from  which  we 
deduced  the  statement  referred  to;  but  we  think  counsel  must 
have  overlooked  the  testimony  which  Mr.  Wilcox  gave,  as 
follows:  "There  was  a  contract,  I  believe,  that  we  should  put 
in  a  part  of  this  timber  that  coming  winter." 

The  point,  however,  is  not  very  important,  as  we  are  content 
to  rest  our  opinion  upon  the  obligations  and  liability  of  Mr. 
Wilcox,  arising  from  his  adopting  the  contract  made  by  Hall 
as  his  agent,  and  the  paramount  duty  of  Wilcox  to  ascertain 
the  extent  of  the  authority  assumed  and  the  means  employed 
by  Hall  in  making  the  contract.  The  law,  as  we  conceive  it 
to  be,  is  this:  When  a  person  deals  with  an  authorized  agent, 
he  is  bound  to  inquire  and  ascertain  the  extent  and  limit  of 
his  authority  to  bind  the  principal,  and  the  principal  is  bound 
by  all  acts  of  the  agent  within  the  scope  of  his  authority;  and 
when  a  principal  adopts  the  contract  of  a  self-constituted 
agent  who  has  assumed  to  act  for  such  principal  without  au- 
thority, he  is  bound  to  inquire  and  ascertain  the  extent  the 
self-constituted  agent  assumed  to  act  in  his  behalf,  and  the 
principal,  when  he  becomes  such  by  adopting  his  acts,  is 
bound  by  all  acts  within  the  scope  of  the  assumed  authority; 
and  in  both  cases  the  liability  of  the  principal  extends  to  the 
frauds  or  misrepresentations  of  the  agent  committed  or  made 
while  acting  within  the  scope  of  the  real  or  assumed  author- 
ity. We  entertain  no  doubt  upon  the  law  that  should  govern 
the  case. 

Upon  the  facts  as  they  are  developed  by  the  testimony,  we 
regard  it  as  a  close  case,  and  viewed  from  Mr.  Wilcox's  stand- 
point, it  is  in  some  respects  one  of  apparent  hardship.  But 
we  cannot  treat  the  facts  differently  from  what  the  jury  have 
found  them  to  be  upon  the  whole  testimony;  and  the  court  iu 
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his  charge  —  which  was  not  excepted  to,  nor  was  error  assigned 
upon  that  portion  of  it  —  instructed  the  jury  that  as  Mr.  Wil- 
cox had  commenced  suit  against  Busch  for  damages  for  not 
performing  the  contract,  they  could  not  in  this  suit  allow  Wil- 
cox anything  for  failure  to  perform.  His  remedy  against 
Busch  is  therefore  left  intact  for  any  overpayment,  or  breach 
of  contract  on  Busch's  part. 

We  see  no  reasons  for  coming  to  a  different  conclusion  than 
that  first  announced,  and  the  rehearing  is  denied. 

AaBNCT  —  LiABiLmr  of  Principal  —  Ratificatiok. —  Every  one  is  boand 
to  inform  himself  with  whom  he  is  dealing,  and  he  deals  with  an  agent  at 
his  peril,  unless  he  informs  himself  of  the  extent  of  his  authority:  Bond  y, 
Pantiae  etc  R,  R.  Co.,  62  Mich.  643;  4  Am.  St.  Rep.  885,  and  note.  As  to 
third  persons,  a  principal  is  bound  by  the  acts  and  representations  of  his 
agent  made  and  done  within  the  apparent  scope  of  his  authority;  and  his 
actual  instructions  do  not  govern,  unless  the  person  dealing  with  him  had 
notice  of  or  was  put  upon  inquiry  as  to  his  real  authority;  Wachter  v.  Phoenix 
Aasur.  Co.,  132  Pa.  St.  428;  19  Am.  St.  Rep.  600,  and  note;  and  this  principle 
applies  even  to  acts  of  an  agent  fraudulent  in  their  nature,  done  in  the  scope 
of  his  authority:  Du  Souchet  v.  Dutcher,  113  Ind.  249.  The  principal's  rati- 
fication of  the  unauthorized  sicts  of  one  assuming  to  act  for  him  as  his  agent 
must  be  in  toto;  he  must  take  the  responsibility  as  well  as  the  benefit  that 
may  result  from  such  acts:  Shoninger  v.  Peahody,  57  Conn.  42;  14  Am.  St. 
Eep.  88,  and  note;  note  to  Atlee  v.  Bartholomew,  5  Am.  St.  Rep.  110-114; 
Johnston  H.  Co.  ▼.  Milier,  72  Mich.  265;  16  Am.  St.  Rep.  536. 
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CoRPORATioiTS  —  CoKTRAcrr  BY  Part  OF  STOCKHqLDBRS.  —  An  agreement 
beween  two  of  the  three  stockholders  and  directors  of  a  corporation,  that 
a  purchaser  of  stock  shall  be  employed  as  business  manager  for  a  term  of 
years,  and  for  the  repurchase  of  his  stock  at  a  stated  price  if  he  desire* 
to  retire  at  the  end  of  the  term,  is  inseverable,  and  void  as  against  pub* 
lio  policy,  unless  assented  to  by  all  the  stockholders. 

Pbactick  —  Right  to  Except  to  Instructions.  —  Litigants  cannot  be  de- 
prived of  their  right  to  except  to  instructions  by  the  court,  unless  they 
have  expressly  requested  them.     Requests  by  implication  are  unknown. 

Cowt&AXJifi  —  Knowledge  and  Assent.  —  In  order  to  make  a  contract 
valid  which  would  be  void  without  the  consent  of  all  the  stockholders  of 
a  corporation,  there  must  be  evidence  that  they  had  knowledge  that  it  was 
to  be  made,  and  that  they  assented. 

Pbaotice  —  Instroctions.  —  Where  there  is  evidence  tending  to  support 
both  sides  of  an  issue  of  fact,  an  instruction  thereon  should  call  atten- 
tion to  both  classes  of  the  evidence. 

OoHTBAcnrs  —  Parol  Evidence  to  Show  Execctiok. — Conversations  and 
negotiations  preliminary  to  a  written  agreement,  although  merged  in  it^ 


Oct.  1890.]  Wilbur  v.  Stoepbu  669 

may  still  be  admissible,  not  to  explain  its  terms,  bnt  to  tYirow  light  npon 
the  question  of  its  execution,  or  other  questions  connected  therewith. 

Pbactick  —  EncBNOB — Burden  op  PROoy. — When  the  execution  of  an 
instrument  sued  on  is  denied  by  affidavit,  the  burden  of  proof  is  upon 
the  plaintiff  throughout  the  trial,  to  show  the  execution  of  the  iustru" 
ment     This  in  Michigan,  under  circuit  court  rule  79. 

Contracts.  —  Delivery,  Which  is  an  Essential  Part  of  the  execution 
of  an  instrument,  cannot  be  inferred  from  possession. 

Contracts,  Evidence  to  Rebut.  —  An  unsigned  memorandum  of  an  agree- 
ment  drawn  previous  to  the  contract  sued  on  is  not  admissible  as  re* 
butting  evidence. 

Charles  K.  Latham^  F.  A.  Baker,  and  Edward  W.  Pendleton, 
for  the  appellants. 

Parker  and  Burton,  and  Alfred  Russell,  for  the  respondent. 

Grant,  J.  This  suit  was  brought  upon  the  following  writ- 
ten agreement:  — 

"In  consideration  of  the  undertakings  of  De  Witt  E.  Wil- 
bur, in  connection  of  the  Stoepel  Lumber  Company,  and  as 
part  of  the  contract  for  the  sale  of  ten  thousand  dollars  of  the 
capital  stock  of  said  company  by  us  to  him,  we  hereby  agree 
that  if  at  the  end  of  two  years  he  decides  to  withdraw  from 
said  company  we  will  repurchase  the  stock  he  buys  of  us,  or 
80  much  of  it  as  he  may  then  have,  for  cash,  at  eighty  per 
cent  of  its  par  value;  and  if  at  any  time  during  the  first  two 
years  the  said  company  dispenses  with  his  services,  we  agree 
to  buy  back  the  stock,  on  the  same  terms  as  above  stated;  but 
in  either  case  we  stipulate  to  have  three  months'  time  in  which 
to  take  and  pay  for  the  same.  William  C.  Stoepel, 

"April  1,  1884.  Joseph  E.  Watson." 

The  first  declaration  filed  in  the  case  set  forth  the  above 
agreement  in  hasc  verba,  and  alleged  that  the  defendants  were 
large  stockholders  in  the  Stoepel  Lumber  Company;  that 
they  were  desirous  of  selling  four  hundred  shares  of  its  capi- 
tal  stock  to  plaintifi^,  and  that  he  should  become  manager  of 
the  business;  that  he  agreed  to  become  a  member  of  the  cor- 
poration, and  manager  of  its  business,  and  that  thereupon  the 
above  written  contract  was  executed.  The  contract  was  not 
made  with  the  company,  but  with  two  of  its  stockholders. 
One  Herman  R.  Stoepel  was  also  a  large  stockholder.  This 
declaration  did  not  allege  any  contract  with  him,  verbal  or 
written,  nor  any  consent  on  his  part  to  the  agreement  sued 
on,  nor  did  his  name  appear  in  the  declaration.     Issue  was 
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duly  joined,  and  the  case  came  to  trial.  Upon  that  trial  there 
was  no  evidence  of  consent  on  the  part  of  Herman  R.  Stoepel 
to  the  agreement,  and  the  court  held  that  the  contract  was 
void  as  against  public  policy,  and  thereupon  the  plaintiff  with- 
drew a  juror. 

Plaintiff  then  filed  an  amended  declaration,  in  which  he  al- 
leged that  the  two  Stoepels  and  Watson,  on  March  26,  1884, 
owned  a  saw-raill  and  the  land  on  which  it  was  situated,  and 
that  he  owned  a  stock  of  goods;  that  they  proposed  to  him  to 
organize  a  corporation  with  a  capital  stock  of  fifty  thousand 
dollars,  the  above  property  to  be  turned  over  to  the  corpora- 
tion, and  plaintiff  to  pay  in  a  certain  amount  in  money;  that 
they  proposed  to  make  him  manager,  with  a  salary  of  fifteen 
hundred  dollars,  to  give  him  ten  thousand  dollars'  worth  of 
the  capital  stock,  and  to  agree  in  writing  that  if  at  the  end  of 
two  years  he  should  desire  to  withdraw  from  the  company 
they  would  purchase  his  stock  at  eight  thousand  dollars;  that 
the  formal  organization  was  completed;  that  before  he  had 
transferred  his  stock  of  goods  to  the  corporation,  Herman 
Stoepel  refused  and  declined  to  join  in  making  the  written 
agreement,  and  that  thereupon  the  defendants  by  them- 
selves, and  without  said  Herman,  made  said  written  agree- 
ment. The  declaration  is  entirely  silent  as  to  any  assent  to 
the  agreement,  except  the  alleged  verbal  promise  to  make 
such  an  agreement,  which  it  is  alleged  he  refused  to  carry 
out.  Issue  was  joined,  and  upon  the  second  trial,  verdict 
and  judgment  were  rendered  for  the  plaintiff. 

1.  This  alleged  agreement  between  the  defendants,  who 
owned  a  majority  of  the  stock,  and  the  plaintiff,  is  contrary 
to  public  policy,  and  void  as  against  those  not  consenting  to 
it.  The  defendants  were  directors,  and  in  the  management 
of  the  corporate  affairs  cannot  but  be  unduly  influenced  by 
such  an  agreement.  Their  natural  desire  and  inclination 
would  be  to  continue  the  plaintiff  as  manager,  although  it 
were  against  the  interest  of  the  other  stockholders,  and  would 
be  against  their  own  as  stockholders,  but  for  the  agreement 
which  might  render  them  liable  for  the  payment  of  a  large 
sum  if  they  failed  to  retain  him.  Nor  is  such  contract  made 
valid  by  the  good  faith  of  the  parties  to  it.  Its  effect  upon 
stockholders  who  are  not  parties  to  it,  or  do  not  consent  to  it, 
is  the  same  in  the  one  case  as  in  the  other.  The  law  there- 
fore wisely  condemns  and  prohibits  all  such  contracts.  The 
supreme  court  of  the  United  States  has  so  decided  in  a  recent 
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case,  under  facts  very  similar  to  the  case  at  bar:  West  v.  Cam" 
den,  135  tJ.  S.  507,  and  authorities  there  cited. 

The  pivotal  question  in  the  case  therefore  was,  whether 
Herman  R.  Stoepel  consented  to  the  agreement.  The  learned 
circuit  judge  charged  the  jury  that  the  agreement  upon  its 
face  was  void,  but  that  there  was  evidence  in  the  case  that 
Herman  did  consent  to  it,  and  if  he  did,  the  plaintiff  was  en- 
titled to  recover.  The  learned  counsel  for  plaintiflF  seem  to 
admit  in  their  brief  that  there  was  no  such  evidence,  but  in- 
sist that  defendants  cannot  complain,  because  their  counsel 
admitted  there  was,  by  asking  the  court  to  instruct  the  jury 
that  plaintifif  could  not  recover  unless  they  found  that  Her- 
man consented  to  the  agreement.  We  do  not  think  this  war- 
ranted the  judge  in  charging  that  there  was  evidence,  if  such 
was  not  the  fact.  The  establishment  of  such  a  rule  would  re- 
quire greater  care  and  caution  on  the  part  of  counsel  in  the 
trial  of  causes  than  can  well  be  exercised,  and  would  often  re- 
sult in  the  defeat  of  justice.  Litigants  cannot  be  deprived  of 
their  right  to  except  to  instructions  by  the  court,  unless  they 
have  expressly  requested  them.  Requests  by  implication  are 
not  known. 

A  careful  examination  of  the  evidence  is  therefore  neces- 
sary, in  order  to  determine  whether  this  instruction  was  cor- 
rect. The  allegation  in  the  declaration  that  Herman  R. 
Stoepel  made  a  verbal  promise  to  make  such  an  agreement, 
is  not  sustained  by  the  proof.  On  the  contrary,  by  plaintiff's 
own  evidence,  he  expressly  refused  from  the  beginning  to 
make  any  such  agreement.  The  agreement  sued  on  was 
signed  by  defendants  April  14th,  although  dated  April  1st, 
as  the  latter  was  the  date  from  which  the  operations  of  the 
corporation  were  to  commence.  Herman  was  not  then  pres- 
sent,  and  if  any  consent  was  given  by  him  which  was  binding 
upon  him,  it  was  given  before  April  14th.  This  depends  upon 
two  conversations  testified  to  by  plaintiff,  one  in  February, 
and  the  other  on  March  26th,  when  the  articles  of  association 
were  signed.  He  testified  that  defendants  read  and  offered  to 
him  a  proposition  to  buy  back  his  stock  should  he  withdraw 
at  the  end  of  two  years,  or  should  the  company  decide  to  dis- 
pense with  his  services.  This  proposition  was  unsigned. 
When  first  read,  defendants  and  plaintiff  alone  were  present. 
It  was  read  again  when  Herman  was  present,  and  he  said: 
"That  is  all  right,  Mr.  Wilbur,  only  I  have  not  enough  inter- 
est in  it  to  guarantee  it  myself.    Mr.  Watson  and  brother  Will 
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here  can  do  so  if  they  like.  I  have  no  objections,  but  I  have 
not  money  enough  in  it  bo  that  I  would  agree  to  it." 

When  the  articles  of  association  were  signed,  plaintiff  says 
that  the  question  of  this  contract  was  brought  up  again,  and 
there  was  some  talk  about  it,  and  Herman  said,  as  before,  that 
"  he  had  not  enough  in  it  so  that  he  cared  to  sign  it,  but  he 
had  no  objection  to  Mr.  Watson  and  W.  C.  Stoepel  making 
that  contract." 

The  above  is  the  testimony  of  plaintiff  upon  the  last  triaL 
Upon  the  first  trial  he  testified  as  follows,  referring  to  the  con- 
versation of  March  26th:  — 

*'  Q.  How  did  it  happen  that  Herman  R.  Stoepel  did  not 
sign  this  paper? 

"  A.  At  the  time  we  were  talking  of  this,  at  the  time  of  the 
signing  of  it,  H.  R.  Stoepel  withdrew  from  the  room.  As  he 
went  out  he  beckoned  to  W.  C.  Stoepel.  W.  C.  Stoepel  went  out 
with  him.  W.  C.  Stoepel  returned,  but  H.  R.  Stoepel  did  not. 
W.  C.  Stoepel  said  that  H.  R.  Stoepel  objected  to  signing  the 
paper.  Then  Mr.  Parker,  who  was  doing  my  business  for  me, 
said:  '  The  business  is  all  up,  unless  Mr.  Wilbur  is  willing  to 
go  on  without  any  such  guaranty,*  I  stated  that  I  was  not 
willing.  Joseph  E.  Watson  said:  *Will,  you  and  I  might 
make  a  contract  with  him,  if  he  is  willing  to  accept  it.*  '* 

Plaintiff  admitted  on  the  second  trial  that  the  above  trans- 
action occurred  when  the  articles  of  association  were  signed, 
and  not  when  the  contract  to  repurchase  the  stock  was  signed. 
It  is  clear,  therefore,  from  this  record  that  up  to  the  meeting 
of  March  26th,  when  the  articles  of  association  were  executed, 
plaintiff  wished  to  obtain  Herman  as  a  party  to  the  contract 
of  guaranty;  that  he  was  then  unwilling  to  consummate  the 
arrangement  unless  this  was  done;  that  no  such  contract 
was  at  that  time  made  with  defendants  until  after  Herman 
had  left;  that  plaintiff  had  never  expressed  to  Herman  his 
willingness  to  take  the  guaranty  from  defendants  alone;  that 
no  intimation  was  made  to  Herman  at  the  meeting,  or  at  any 
other  time,  that  any  such  contract  was  contemplated  between 
plaintiff  and  defendants;  and  there  is  no  evidence  that  Her- 
man had  any  knowledge  of  the  existence  of  such  a  contract 
until  May  afterwards,  when  be  says  Parker  presented  it  to 
him  for  signature.  Upon  what  principle  can  Herman  R. 
Stoepel  be  held  to  have  consented  to  a  contract  which  he  had 
never  been  informed  was  in  contemplation?  In  order  to 
make  such  a  contract  valid,  which  would  be  void  without  the 
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consent  of  all  the  stockholdere,  there  must  be  evidence  that 
they  had  knowledge  that  it  was  to  be  made,  and  that  they 
assented. 

There  is  a  further  error  in  this  instruction  of  the  court.  If 
there  was  evidence  of  consent,  he  should  also  have  instructed 
the  jury  that  there  was  evidence  of  non-consent.  Such  a 
statement  from  the  judge,  without  calling  the  attention  of 
the  jury  to  the  contrary  evidence,  certainly  has  a  tendency 
to  unduly  influence  them,  and  to  give  undue  prominence  to 
plaintiff's  evidence.  The  testimony  on  the  part  of  the  de- 
fendants was  certainly  very  strong  that  no  such  consent  was 
given. 

2.  It  is  insisted  by  plaintiff's  counsel  that  this  contract 
was  severable;  that  the  contract  to  repurchase  the  stock  after 
two  years  was  independent  of  the  agreement  that  the  com- 
pany should  employ  the  plaintiff  as  manager;  that  the  latter 
clause  was  fulfilled;  that  the  former  clause  was  not  per- 
formed, and  was  enforceable  in  the  present  action.  They 
cite,  as  sustaining  this  proposition,  Seymour  v.  Detroit  etc. 
Rolling  Mills,  56  Mich.  117.  That  case  is  not  the  parallel  of 
the  one  at  bar,  and  a  careful  examination  convinces  us  that 
it  does  not  sustain  the  proposition.  In  that  case  the  contract 
was  made  with  the  defendant  corporation,  while  in  this  the 
corporation  had  nothing  whatever  to  do  with  the  alleged  con- 
tract. One  of  the  material  considerations  for  this  contract 
was  the  agreement  that  plaintiff  should  be  employed  by  the 
corporation  as  its  manager.  It  is  evident  that  but  for  this  he 
would  not  have  entered  into  the  contract,  and  he  so  testifies. 
This,  if  void  as  against  public  policy,  taints  and  vitiates  the 
whole  contract,  and  both  law  and  equity  provide  no  remedy 
for  either  party,  but  leave  them  in  such  a  position  as  they 
have  voluntarily  placed  themselves  in. 

3.  There  are  other  exceptions  which,  in  view  of  the  prob- 
ability of  a  new  trial,  should  be  noticed.  At  the  expiration 
of  the  two  years,  plaintiff  gave  notice  of  his  withdrawal,  ten- 
dered his  stock  to  defendants,  and  demanded  that  they  re- 
purchase. They  desired  him  to  continue  his  employment. 
He  was  unwilling  to  do  so,  but  finally  did,  upon  the  execu- 
tion of  the  following  memorandum: — 

"  It  is  hereby  agreed  between  the  parties  hereto  as  fol- 
lows:'— 

"  Whereas,  the  Stoepel  Lumber  Company  has  this  day 
agreed  to  employ  De  Witt  E.  Wilbur  as  manager,  under  the 
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provisions  of  a  certain  contract  dated  this  twenty-third  day 
of  April,  1886,— 

"  Now,  therefore,  in  consideration  of  the  advantage  to  us  as 
stockholders  of  said  company  by  reason  of  such  employment, 
we  agree  that  it  shall  make  no  change  whatever  in  the  mutual 
rights  and  responsibilities  between  said  Wilbur  and  ourselves, 
made  by  contract  of  April  1,  1884,  with  reference  to  the  repur- 
chase of  stock  in  said  company,  nor  shall  it  afifect  any  action 
taken  thereunder. 

"  Dated  this  twenty-third  day  of  April,  1886. 

"  W.  C.  Stobpbl. 
"Joseph  E.  Watscw." 

As  to  the  effect  of  this  memorandum,  the  court  instructed 
the  jury  as  follows:  **  That  memorandum  was  made  on  the 
twenty-third  day  of  April,  1886,  whereby  they  agreed  to 
further  employ  Mr.  Wilbur,  and  that  memorandum,  gentlemen 
of  the  jury,  is  signed  by  William  C.  Stoepel  and  Joseph  B. 
Watson.  If  William  C.  Stoepel  and  Joseph  E.  Watson  knew 
of  the  condition  of  this  former  contract  of  April  1,  1884,  the 
paper  in  evidence  would  estop  them,  and  you  will  have  to 
determine  what  the  fact  in  that  regard  is.  William  C.  Stoe- 
pel, when  upon  the  stand,  said  that  the  paper  was  left  there; 
he  did  not  do  anything  with  it,  and  was  not  aware,  I  think 
the  testimony  is,  that  Herman  R.  Stoepel  did  not  sign  it.  If 
he  was  not  aware  of  that  fact,  and  did  not  know  the  exact 
condition  of  this  paper,  then  there  could  be  no  estoppel;  while, 
on  the  other  hand,  if  he  knew  this  at  the  time  it  was  executed 
by  himself  and  Mr.  Watson,  that  would  operate  in  the  law  as 
an  estoppel." 

The  contention  on  the  part  of  the  defendants  was,  that  they 
signed  the  agreement  with  the  understanding  and  upon  the 
condition  that  Herman  was  to  sign  it  also;  that  they  left  it  with 
Parker  to  deliver  when  signed  by  him;  and  that  at  the  time  of 
making  the  said  memorandum  they  supposed  that  it  was 
signed  by  him,  and  to  that  effect  was  their  testimony.  In 
view  of  these  facts,  the  charge  was  correct.  The  memorandum 
spoke  of  a  contract  made,  executed.  If  defendants  used  this 
language  with  a  full  knowledge  of  all  the  facts,  they  are  cer- 
tainly estopped  from  denying  the  execution  of  the  contract. 

4.  The  conversations  and  negotiations  preliminary  to  the 
agreement,  although  merged  in  it,  were  still  admissible,  not 
for  the  purpose  of  explaining  its  terms,  about  which  there  wa« 
no  doubt,  but  far  the  purpose  of  throwing  light  upon  the  ques- 
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tion  of  the  execution  of  the  contract,'  and  other  questions  con- 
nected therewith.  The  rulings  of  the  court  in  this  respect 
were  correct. 

5.  Each  of  the  defendants  filed  an  aflSdavit  with  his  plea, 
denying  the  execution  of  the  contract.  The  court  charged  the 
jury  that  the  burden  of  proof  was  on  the  defendants  to  show 
that  the  contract  was  not  executed.  In  this  the  court  clearly 
erred.  Whenever  the  execution  of  an  instrument  sued  on 
is  denied  by  affidavit  under  circuit  court  rule  79,  the 
burden  of  proof  is  upon  the  plaintiflF  to  show  the  execution  of 
the  instrument  No  instrument  is  executed  until  delivered. 
In  such  case,  delivery,  which  is  an  essential  part  of  the  execu- 
tion, cannot  be  inferred  from  possession.  The  burden  of  proof 
remained  throughout  the  trial  upon  the  plaintiff. 

6.  The  court  admitted  an  unsigned  memorandum  of  an 
agreement  drawn  up  by  Parker  previous  to  the  contract  sued 
on  as  rebutting  testimony.  He  testified  that  it  was  drawn 
pursuant  to  instructions,  or  conversations,  but  from  whom  or 
with  whom  does  not  appear.  Its  admission  was  error.  It 
was  wholly  incompetent  and  immaterial. 

Judgment  reversed,  and  new  trial  ordered. 


OoKTRACTS  IN  WKmNO  —  Parol  Evidbncb.  —  As  to  when  parol  evidence 
may  and  may  not  be  admitted  to  explain  or  throw  light  npon  a  written 
contract,  see  Gilbert  v.  Stockman,  76  Wis.  62;  20  Am.  St  Rep.  23,  and  note. 

Ck)RPORATioN3  —  Sharb-holdebs.  —  A  subscriber  to  corporate  stock  can- 
not be  released  except  by  the  consent  of  all  the  other  subscribers:  Carttoright 
V.  DicktmoTij  88  Tenn.  476;  17  Am.  St.  Rep.  910.  As  to  conditions  and  con- 
temporaneous agreements  relieving  the  liability  of  subscribers  for  anpaid 
subscriptions,  see  note  to  Thompson  v.  Beno  Sav.  Bank,  3  Am.  St.  Rep.  823, 
824;  Ci-avena  v.  Eagle  Cotton  Mills  Co.,  120  Ind.  6;  16  Am.  St.  Rep.  298. 

Corporations  —  Ratification.  — To  effect  a  valid  ratification  by  a  cor- 
poration of  an  act  or  contract  made  for  it  without  the  proper  authority,  it 
must  appear  that  the  corporation  knew  the  whole  nature  of  tiw  act  or  eon* 
tract,  and  gave  its  consent  thereto:  Bkn  v.  Water  tte.  Oo.,  SO  OrL  002|  81 
Am.  Dea  132,  aad  note. 
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Ferguson  v,  Gies. 

[82  MiCHiQAN,  858.] 

OrviL  Rights  —  Discrimination  because  of  Color.  —  Under  the  eommoa 
law  and  the  statutes  of  Michigan,  the  keeper  of  a  public  restaurant  cannot 
discriminate  against  a  colored  person  as  to  the  part  of  the  building  in 
which  he  shall  be  served,  solely  on  account  of  his  color.  In  a  suit  to 
recover  damages,  the  colored  person  thus  discriminated  against  need 
not  declare  upon  nor  refer  to  the  statute. 

OrviL  Rights  —  Discrimination  because  of  Color.  —  In  Michigan,  there 
is  an  absolute,  unconditional  equality  of  white  and  colored  persons  be- 
fore the  law  in  all  public  places,  and  a  discrimination  in  such  place 
against  a  colored  man,  solely  on  account  of  hia  color,  is  a  ground  for  the 
recovery  of  civil  damages, 

Damaqes.  —  Ir  A  Statute  Imposes  upon  Ant  Pebson  a  specific  duty  for 
the  protection  or  benefit  of  others,  if  he  neglects  or  refuses  to  perform 
BQch  duty  he  is  liable  for  any  injury  or  detriment  caused  thereby,  if  the 
injury  so  caused  is  of  the  kind  the  statute  was  intended  to  prevent. 

D.  A.  Straker,  for  the  appellant 

William  Look  and  H.  F.  Chipman,  for  the  respondent. 

Morse,  J.  The  defendant,  at  and  before  the  time  this  suit 
was  brought,  was  the  manager  of  a  public  restaurant  in  the 
city  of  Detroit,  and  was  licensed  by  that  municipality  to  con- 
duct such  public  restaurant.  It  was,  to  all  intents  and  pur- 
poses, a  public  place.  On  August  15,  1889,  the  plaintiff,  a 
colored  man,  in  company  with  a  friend,  entered  this  restaurant, 
and  sitting  down  at  one  of  the  tables  provided  for  that  pur- 
pose, ordered  supper.  The  plaintiff  claims,  in  substance,  that 
the  restaurant  was  divided  in  two  parts,  not  separate  rooms, 
but  one  side  or  part  of  the  room  was  known  as  the  "  restaurant 
side,"  and  the  other  as  the  "  saloon  side."  The  restaurant 
side  was  furnished  with  tables  covered  with  table-cloths. 
Glasses  were  on  the  tables,  with  napkins  in  them,  and  there 
was  an  electric  fan  over  the  tables.  The  tables  had  a  very 
neat  appearance.  The  tables  on  the  saloon  side  were  furnished 
with  beer-glasses,  and  were  beer-tables  such  as  are  usually 
found  in  saloons.  The  plaintiff  testifies  that  he  and  his  friend 
sat  down  on  the  restaurant  side,  at  the  first  table  from  the 
last  in  the  second  row,  and  called  for  a  lunch.  The  waiter  said: 
"I  can't  wait  on  you  here."  Ferguson  said:  "What  do  you 
mean  by  that?"  The  waiter  replied:  "  We  cannot  serve  you 
kind  of  people  here.  It  is  against  the  rules  of  the  house  ito 
serve  colored  people  in  the  restaurant.  If  you  want  anything 
to  eat,  you  will  have  to  go  on  the  other  side  of  the  house." 
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After  waiting  a  few  minutes,  Ferguson  went  to  the  oflEice,  and 
said  to  the  defendant:  "  Mr.  Gies,  I  came  into  your  restaurant 
with  a  friend,  and  I  have  been  insulted  by  one  of  your  waiters," 
and  told  him  what  the  waiter  had  said.  Gies  replied:  "  That 
is  all  right.  That  is  the  rule  of  this  house,  if  you  want  any- 
thing to  eat." 

They  had  some  conversation,  which  ended  by  defendant 
Baying  to  plaintiflF  that  he  would  get  nothing  to  eat  unless  he 
went  on  the  other  side.  Plaintiff  asked  if  he  could  not  sit  at 
the  table  adjoining,  or  at  any  of  the  tables  behind  him,  which 
were  empty,  but  the  defendant  refused  to  serve  him  at  any  of 
the  tables  on  that  side  of  the  room.  Plaintiff  went  away 
without  eating  anything.  While  he  was  sitting  at  the  table, 
several  white  persons  came  in,  sat  down,  and  had  refresh- 
ments at  different  tables  on  the  restaurant  side  of  the  house. 

The  defendant  admits  that  he  refused  to  serve  refreshments 
of  any  kind  to  the  plaintiff  at  the  table  were  he  sat,  for  no  other 
reason  than  that  Ferguson  was  a  colored  man,  and  that  he 
said  to  him:  "  That  is  the  rule  of  the  house.  We  cannot  serve 
colored  people  right  at  those  certain  tables."  But  he  testifies^ 
that  he  further  said:  "Ferguson,  there  is  no  use  in  your  wait- 
ing here.  We  cannot  serve  you  at  these  tables.  If  you  will 
sit  over  at  the  next  table  in  the  other  row,  I  will  see  that  you. 
are  served  there  all  right,  the  same  as  any  other  person  will 
be." 

Ferguson  said,  "  No."  There  was  about  six  feet  between 
the  two  rows  of  tables.  Defendant  admits  also  that  there  was 
a  difference  in  the  tables,  being  of  different  shape;  that  the 
tables  at  which  he  told  Ferguson  he  might  be  served  were  at 
the  time  uncovered,  and  that  the  covers  were  taken  off  to 
accommodate  the  crowd  that  came  in  for  beer,  but  testifies 
that  he  told  plaintiff  he  would  cover  the  table,  and  furnish  it 
the  same  as  the  one  he  was  sitting  at,  and  that  he  should  be 
waited  upon  and  served  the  same  as  those  on  the  other  side 
of  the  room.  Defendant  denies  that  this  was  in  the  saloon 
part  of  his  place.  He  says  it  was  a  part  of  the  restaurant,  but 
situated  in  a  more  private  place,  as  the  bar  would  hide  them 
from  the  view  of  those  in  the  front  part  of  the  place.  There 
was  no  partition  between  the  tables.  They  were  in  the  same 
room,  and  divided  only  by  space.  Colored  people  were  not 
permitted  to  sit  except  in  one  part  of  the  room,  but  white  men 
were  served  wherever  they  liked. 

The  circuit  judge,  Hon.  George   Gartner,  instructed   the 
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jury  that  the  plaintiff  was  entitled,  under  the  law,  to  full  and 
equal  accommodations  at  this  restaurant  with  all  other  citi- 
zens; that  "all  citizens,  under  the  law,  have  the  same  rights 
and  privileges,  and  are  entitled  to  the  same  immunities,  —  it 
makes  no  difference  whether  white  or  colored.  A  different 
idea  or  principle  than  this  never  rested  in  reason.  The  rea- 
soning of  Chief  Justice  Taney,  in  his  opinion  in  the  Dred  Scott 
case,  is  now  largely  and  almost  universally  regarded  as  fal- 
lacious and  contrary  to  the  principles  of  law  then  claimed  to 
exist.  The  emancipation  of  the  slaves  followed,  and  then  the 
Fifteenth  Amendment  placed  the  colored  citizen  upon  an  equal 
footing  in  all  respects  with  the  white  citizen.  Since  then,  in 
many  of  the  states,  laws  have  been  enacted  to  modify  and 
overcome  the  prejudices  entertained  by  many  of  the  white 
race  against  the  colored  race,  and  to  place  the  latter  upon  an 
equal  footing  with  the  former,  with  the  same  rights  and  privi- 
leges. Thus  the  legislature  of  this  state,  in  1885,  passed  a  law 
with  that  object  and  for  that  purpose;  and  in  certain  instances 
a  denial  of  such  rights  is  made  a  crime  under  the  law  of  this 
state." 

He  further  said  to  the  jury  that  if  they  found  that  the 
plaintiff  was  denied  full  and  equal  accommodations,  the  de- 
fendant was  liable  in  damages  for  such  denial.  So  far,  the 
learned  judge  was  eminently  sound  in  his  reasoning,  and  cor- 
rect in  his  law;  but  in  his  application  of  the  law  to  this  par- 
ticular case  he  was  in  error.  The  jury,  under  the  defendant's 
own  version  of  the  transaction,  should  have  been  instructed  to 
find  a  verdict  for  the  plaintiff. 

In  his  definition  of  "  full  and  equal  accommodations,"  the 
court  said:  "It  is  claimed  by  the  defendant  that  he  did  not 
refuse  to  serve  the  plaintiff,  but  told  him,  substantially,  that 
he  would  not  serve  him  on  that  side  of  the  house;  but  that  if 
he  would  go  over  and  take  a  seat  at  a  table  on  the  other  side 
of  the  room  in  the  restaurant,  he  would  then  serve  him  in  pre- 
cisely the  same  manner  in  which  he  would  be  served  at  the 
table  at  which  plaintiff  had  seated  himself;  and  that  the  rule 
of  the  house  was,  not  -to  serve  colored  persons  on  that  side  of 
the  house.  Now,  gentlemen,  the  defendant  would  not  have 
the  right  to  refuse  to  serve  the  plaintiff  in  the  restaurant 
proper;  but  it  is  claimed  by  the  defendant  that  the  saloon 
portion  is  divided  from  the  restaurant,  and  that  the  table  at 
which  he  requested  the  defendant  to  sit  was  in  the  restaurant. 
While  the  defendant  had  no  right  to  make  a  rule  providing 
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for  an  unjust  discrimination,  still,  he  would  have  the  right, 
under  the  law,  to  make  proper  and  reasonable  rules  for  the 
conduct  of  his  business,  and  governing  the  conduct  of  his 
patrons;  and  whether  this  was  a  reasonable  rule,  I  will  sub- 
mit to  you  for  determination.  Thus  the  defendant  has  the 
right  to  reserve  certain  portions  of  his  business  for  ladies, 
and  other  portions  for  gentlemen,  while  he  may  also  reserve 
other  portions  for  his  regular  patrons  or  boarders.  He  might 
also,  under  the  law,  reserve  certain  tables  for  white  men,  and 
others  where  colored  men  would  be  served,  providing  there  be 
no  unjust  discrimination.  And  this  brings  me  to  an  explana- 
tion of  the  term  which  I  have  used,  viz.,  'full  and  equal  ac- 
commodations.* By  this  term,  'full  and  equal,'  is  not  meant 
identical  accommodations,  but  by  it  is  meant  substantially  the 
same  accommodation.  A  guest  at  a  restaurant  has  no  more 
right  to  insist  upon  sitting  at  a  particular  table  than  a  guest 
at  a  hotel  has  the  right  to  demand  a  particular  room,  as  long 
as  the  accommodations  offered  are  substantially  the  same. 
This  is  all  the  law  demands  and  requires,  and  if  you  find  from 
the  evidence  in  this  case  that  the  defendant  offered  to  serve 
the  plaintiff  in  one  part  of  the  restaurant  proper,  in  the  same 
manner  as  guests  were  served  in  other  parts,  and  that  he 
offered  the  plaintiff  full  and  equal,  although  not  identical, 
accommodations,  and  if  you  find  that  the  rule  made  by  the 
defendant  did  not  make  an  unjust  discrimination,  but  was 
reasonable,  then  your  verdict  must  be  for  the  defendant." 

Under  this  charge,  the  jury  found  for  the  defendant.  The 
fault  of  this  instruction  is,  that  it  permits  a  discrimination  on 
account  of  color  alone,  which  cannot  be  made,  under  the  law, 
with  any  justice.  As  far  as  it  relates  to  the  right  of  a  restaurant- 
keeper  to  make  rules  and  regulations  based  upon  other  consid- 
erations, the  charge  is  of  no  concern  in  this  case,  and  we  shall 
not  express  any  opinion  as  to  its  correctness.  But  in  Michigan 
there  must  be,  and  is,  an  absolute,  unconditional  equality  of 
white  and  colored  men  before  the  law.  The  white  man  can 
have  no  rights  or  privileges  under  the  law  that  are  denied  to 
the  black  man.  Socially,  people  may  do  as  they  please  within 
the  law,  and  whites  may  associate  together,  as  may  blacks,  and 
exclude  whom  they  please  from  their  dwellings  and  private 
grounds;  but  there  can  be  no  separation  in  public  places  be- 
tween people,  on  account  of  their  color  alone,  which  the  law 
will  sanction. 

We  have  been  cited  to  a  large  number  of  cases  upholding 
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the  doctrine  enunciated  by  the  trial  judge.  It  has  been  held 
that  separate  schools  may  be  provided  for  colored  children, 
if  they  are  reasonably  accessible,  and  aflford  substantially 
equal  educational  advantages  with  those  provided  for  white 
children:  State  v.  McCann,  21  Ohio  St.  198;  Bertonneau  v. 
Directors,  3  Woods,  177;  Ward  v.  Flood,  48  Cal.  36,  45;  17 
Am.  Rep.  405;  Cory  v.  Carter,  48  Ind.  327;  17  Am.  Rep.  738; 
Roberts  v.  Boston,  5  Gush.  198;  People  v.  Easton,  13  Abb.  Pr., 
N.  S.,  159;  Dallas  v.  Fosdick,  40  How.  Pr.  249;  United  States 
V.  Buntin,  10  Fed.  Rep.  730;  People  v.  Gallagher,  93  N.  Y. 
438;  45  Am.  Rep.  232.  It  has  also  been  held  that  common 
carriers  may  provide  different  cars  or  separate  seats  for  white 
and  colored  persons,  if  such  cars  or  seats  are  equal  in  com- 
fort and  safety  one  with  the  other:  West  Chester  etc.  R.  R.  Co. 
V.  Miles,  55  Pa.  St.  209;  93  Am.  Dec.  744;  The  Sue,  22  Fed. 
Rep.  843;  Logwood  v.  Memphis  etc.  R.  R.  Co.,  23  Fed.  Rep. 
318;  Chesapeake  etc.  R.  R.  Co.  v.  Wells,  85  Tenn.  613;  Murphy 
V.  Western  etc.  R.  R.  Co.,  23  Fed.  Rep.  637,  640;  Chicago  etc, 
R'y  Co.  V.  Williams,  55  111.  185;  8  Am.  Rep.  641.  In  Day  v. 
Owen,  5  Mich.  520,  72  Am.  Dec.  62,  this  same  principle  was 
recognized;  but  it  must  be  remembered  that  the  decision,  as 
in  the  case  of  Roberts  v.  Boston,  5  Gush.  198,  was  made  in  the 
ante  bellum  days,  before  the  colored  man  was  a  citizen,  and 
when,  in  nearly  one  half  of  the  Union,  he  was  but  a  chattel. 
It  cannot  now  serve  as  a  precedent.  It  is  but  a  reminder  of 
the  injustice  and  prejudice  of  the  time  in  which  it  was  deliv- 
ered. The  negro  is  now,  by  the  constitution  of  the  United 
States,  given  full  citizenhip  with  the  white  man,  and  all  the 
rights  and  privileges  of  citizenship  attend  him  wherever  he 
goes.  Whatever  right  a  white  man  has  in  a  public  place  the 
black  man  has  also,  because  of  such  citizenship. 

But  this  is  not  all.  In  1885,  the  legislature  of  this  state, 
by  act  No.  130,  enacted,  — 

"  Sec.  1.  That  all  persons  within  the  jurisdiction  of  this 
state  shall  be  entitled  to  the  full  and  equal  accommodations, 
advantages,  facilities,  and  privileges  of  inns,  restaurants,  eat- 
ing-houses, barber-shops,  public  conveyances  on  land  and 
water,  theaters,  and  all  other  places  of  public  accommodation 
and  amusement,  subject  only  to  the  conditions  and  limita- 
tions established  by  law,  and  applicable  alike  to  all  citizens. 

"  Sec.  2.  That  any  person  who  shall  violate  any  of  the 
provisions  of  the  foregoing  section,  by  denying  to  any  citizen, 
except  for  reasons  applicable  alike  to  all  citizens  of  every 
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race  and  color,  and  regardless  of  color  or  race,  the  full  ac- 
commodations, advantages,  facilities,  or  privileges  in  said 
section  enumerated,  or  by  aiding  or  inciting  such  denial, 
shall,  for  every  such  offense,  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  fined  not  to 
exceed  one  hundred  dollars,  or  shall  be  imprisoned  not  more 
than  thirty  days,  or  both." 

Section  3  provides  that  there  shall  be  no  discrimination 
on  account  of  race  or  color  in  the  selection  of  grand  and  petit 
jurors. 

This  statute  exemplifies  the  changed  feeh'ng  of  our  people 
towards  the  African  race,  and  places  the  colored  man  upon  a 
perfect  equality  with  all  others  before  the  law  in  this  state. 
Under  it,  no  line  can  be  drawn  in  the  streets,  public  parks, 
or  public  buildings,  upon  one  side  of  which  the  black  man 
must  stop  and  stay,  while  the  white  man  may  enjoy  the  other 
side,  or  both  sides,  at  his  will  and  pleasure;  nor  can  such  a 
line  of  separation  be  drawn  in  any  of  the  public  places  or 
conveyances  mentioned  in  this  act. 

But  it  is  claimed  by  the  defendant's  counsel  that  this  stat- 
ute gives  no  right  of  action  for  civil  damages;  that  it  is  a  penal 
statute;  and  that  the  right  of  the  plaintiff  under  it  is  confined 
to  a  criminal  prosecution.  The  general  rule,  however,  is,  that 
where  a  statute  imposes  upon  any  person  a  specific  duty  for 
the  protection  or  benefit  of  others,  if  he  neglects  or  refuses  to 
perform  such  duty,  he  is  liable  for  any  injury  or  detriment 
caused  by  such  neglect  or  refusal,  if  such  injury  or  hurt  is  of 
the  kind  which  the  statute  was  intended  to  prevent;  nor  is  it 
necessary  in  such  a  case  as  this  to  declare  upon  or  refer  to  the 
statute.  The  common  law  as  it  existed  in  this  state  before 
the  passage  of  this  statute,  and  before  the  colored  man  be- 
came a  citizen  under  our  constitution  and  laws,  gave  to  the 
white  man  a  remedy  against  any  unjust  discrimination  to  the 
citizen  in  all  public  places.  It  must  be  considered  that  when 
this  suit  was  planted,  the  colored  man,  under  the  common  law 
of  this  state,  was  entitled  to  the  same  rights  and  privileges  in 
public  places  as  the  white  man,  and  he  must  be  treated  the 
same  there;  and  that  his  right  of  action  for  any  injury  arising 
from  an  unjust  discrimination  against  him  is  just  as  perfect 
and  sacred  in  the  courts  as  that  of  any  other  citizen.  Ttiis 
statute  is  only  declaratory  of  the  common  law  as  I  under- 
stand it  now  to  exist  in  this  state. 

Any  discrimination  founded  upon  the  race  or  color  of  the 
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citizen  is  unjust  and  cruel,  and  can  have  no  sanction  in  the 
law  of  this  state.  The  cases  which  permit  in  other  states 
the  separation  of  the  African  and  white  races  in  public  places 
can  only  be  justified  on  the  principle  that  God  made  a  diflfer* 
ence  between  them,  which  difference  renders  the  African  infe- 
rior to  the  white,  and  naturally  engenders  a  prejudice  against 
the  African,  which  makes  it  necessary,  for  the  peace  and  safety 
of  the  public,  that  the  two  races  be  separated  in  public  places 
and  conveyances.  This  doctrine,  which  runs  through  and 
taints  justice  in  all  these  cases,  is  perhaps  as  clearly  and 
ably  stated  in  West  Chester  etc.  R.  R.  Co.  v.  Miles^  55  Pa.  St. 
212,  93  Am.  Dec.  744,  as  anywhere.  In  that  case.  Judge 
Agnew  says:  "  If  a  negro  take  his  seat  beside  a  white  man  or 
his  wife  or  daughter,  the  law  cannot  repress  the  anger  or  con- 
quer the  aversion  which  some  will  feel.  However  unwise  it 
may  be  to  indulge  the  feeling,  human  infirmity  is  not  always 

proof  against  it To  assert  separateness  is  not  to  declare 

inferiority  in  either.  It  is  not  to  declare  one  a  slave  and  the 
other  a  freeman.  That  would  be  to  draw  the  illogical  sequence 
of  inferiority  from  difierence  only.  It  is  simply  to  say  that 
following  the  order  of  Divine  Providence,  human  authority 
ought  not  to  compel  these  widely  separate  races  to  intermix. 
The  right  of  each  to  be  free  from  social  contact  is  as  clear  as 
to  be  free  from  intermarriage.  The  former  may  be  less  re- 
pulsive as  a  condition,  but  not  less  entitled  to  protection  as  a 
right.  When,  therefore,  we  declare  a  right  to  maintain  sepa- 
rate relations,  as  far  as  is  reasonably  practicable,  but  in  a  spirit 
of  kindness  and  charity,  and  with  due  regard  to  equality  of 
rights,  it  is  not  prejudice,  nor  caste,  nor  injustice  of  any  kind, 
but  simply  to  suffer  men  to  follow  the  law  of  races  established 
by  the  Creator  himself,  and  not  to  compel  them  to  intermix 
contrary  to  their  instincts." 

This  reasoning  does  not  commend  itself  either  to  the  heart 
or  judgment.  The  negro  is  here,  and  brought  here  by  the 
white  man.  He  must  be  treated  as  a  freeman  or  a  slave;  as 
a  man  or  a  brute.  The  humane  and  enlightened  judgment  of 
our  people  has  decided  —  although  it  cost  blood  and  treasure 
BO  to  determine  —  that  the  negro  is  a  man;  a  freeman;  a  citi- 
zen; and  entitled  to  equal  rights  before  the  law  with  the  white 
man.  This  decision  was  a  just  one.  Because  it  was  divinely 
ordered  that  the  skin  of  one  man  should  not  be  as  white  as 
that  of  another  furnishes  no  more  reason  that  he  should  have 
less  rights  and  privileges  under  the  law  than  if  he  had  been 
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born  white,  but  cross-eyed,  or  otherwise  deformed.  The  law, 
as  I  understand  it,  will  never  permit  a  color  or  misfortune 
that  God  has  fastened  upon  a  man  from  his  birth,  to  be  pun- 
ished by  the  law,  unless  the  misfortune  leads  to  some  conta- 
gion or  criminal  act;  nor  while  he  is  sane  and  honest  can  he 
have  less  privileges  than  his  more  fortunate  brothers.  The 
law  is  tender,  rather  than  harsh,  towards  all  infirmity;  and  if 
to  be  born  black  is  a  misfortune,  then  the  law  should  lessen, 
rather  than  increase,  the  burden  of  the  black  man's  life. 

The  prejudice  against  association  in  public  places  with  the 
negro,  which  does  exist,  to  some  extent,  in  all  communities, — 
less  now  than  formerly, — is  unworthy  of  our  race;  and  it  is  not 
for  the  courts  to  cater  to  or  temporize  with  a  prejudice  which 
is  not  only  not  humane,  but  unreasonable.  Nor  shall  I  ever 
be  willing  to  deny  to  any  man  any  rights  and  privileges  that 
belong  in  law  to  any  other  man  simply  because  the  Creator 
colored  him  differently  from  others,  or  made  him  less  hand- 
some than  his  fellows, —  for  something  that  he  could  not  help 
in  the  first  instance,  or  ever  afterwards  remove  by  the  best  of 
life  and  human  conduct.  And  I  should  have  but  little  respect 
or  love  for  Deity  if  I  could  for  one  moment  admit  that  the 
color  was  designed  by  him  to  be  forever  a  badge  of  inferiority, 
which  would  authorize  the  human  law  to  drive  the  colored 
man  from  public  places,  or  give  him  less  rights  therein  than 
the  white  man  enjoys.  Such  is  not  the  true  theory  of  either 
the  divine  or  human  law  to  be  put  in  practice  in  a  republican 
form  of  government,  where  the  proud  boast  is,  that  "  all  men 
are  equal  before  the  law."  The  man  who  goes  either  by  him- 
self or  with  his  family  to  a  public  place  must  expect  to  meet 
and  mingle  with  all  classes  of  people.  He  cannot  ask,  to  suit 
his  caprice,  or  prejudice,  or  social  views,  that  this  or  that  man 
shall  be  excluded  because  he  does  not  wish  to  associate  with 
them.  He  may  draw  his  social  line  as  closely  as  he  chooses 
at  home,  or  in  other  private  places,  but  he  cannot,  in  a  public 
place,  carry  the  privacy  of  his  home  with  him,  or  ask  that 
people  not  as  good  or  great  as  he  is  shall  step  aside  when  he 
appears.  All  citizens  who  conform  to  the  law  have  the  same 
rights  in  such  places,  without  regard  to  race,  color,  or  condi- 
tion of  birth  or  wealth.  The  enforcement  of  the  principles  of 
the  Michigan  civil  rights  act  of  1885  interferes  with  the  social 
rights  of  no  man,  but  it  clearly  emphasizes  the  legal  rights  of 
all  men  in  public  places. 

This  idea  of  the  equality  of  the  races  before  the  law  was  also 
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shown  in  the  legislation  of  1867,  relative  to  public  schools, 
which  declared  that  "  all  residents  of  any  district  shall  have 
an  equal  right  to  attend  any  school  therein":  Act  No.  84, 
Laws  of  1867. 

This  legislation  was  construed  by  this  court  as  an  act  to 
prevent  the  exclusion  of  colored  children  from  any  public 
schools  in  the  state,  although  separate  schools  for  the  educa- 
tion of  blacks  and  whites  might  exist,  where  the  accommoda- 
tions and  advantages  of  learning  were  fully  equal  one  with 
the  other:  People  v.  Board  etc.,  18  Mich.  400.  Our  holding 
in  the  present  case  is  also  supported  by  the  following  authori- 
ties: Coger  v.  Northwestern  U.  Packet  Co.,  37  Iowa,  146;  Clark 
V.  Board  of  Directors,  24  Iowa,  267;  People  v.  Board  etc.^  101 
111.  808;  40  Am.  Rep,  196;  Chase  v.  Stephenson,  71  111.  383; 
Messenger  v.  State,  25  Neb.  674;  Baylies  v.  Curry,  128  111.  287; 
Board  etc.  v.  Tinnon,  26  Kan.  1;  Central  R.  R.  Co.  v.  Green, 
86  Pa.  St.  421;  Donnell  v.  State,  48  Miss.  680;  12  Am.  Rep. 
375;  Decuir  v.  Benson,  27  La.  Ann.  1.  See  also  the  able  dis- 
senting opinion  of  Dan  forth,  J.,  in  People  v.  Gallagher,  93  N.Y, 
458-466,  inclusive. 

Under  the  circumstances,  as  admitted  by  the  defendant 
upon  this  record,  the  only  question  to  have  been  properly  sub- 
mitted to  the  jury  was  the  amount  of  the  plaintiff's  damages. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with 
costs  of  both  courts. 


Civil  Rights  —  Discrimination  against  Certain  Persons.  —  As  to  the 
Talidity  and  constitutionality  of  statutes  providing  separate  accommodations 
for  white  and  colored  persons,  see  Louisville  etc.  fi'y  Co.  v.  State,  66  Miss. 
662;  14  Am.  St.  Rep.  599,  and  particularly  note  605,  606.  In  Baylies  v. 
Curry,  128  111.  287,  it  is  decided  that  a  proprietor  of  a  theater  who  denies  a 
colored  person  access  to  his  theater,  or  to  the  several  circles  or  grades  of  seats 
therein,  on  account  of  his  race  or  color,  is  responsible  to  such  colored  person 
in  damages  for  the  injury.  The  same  principles  of  law  govern  the  rights  of 
the  white  and  colored  races;  Smith  v.  Du  Bose,  78  Ga.  413;  6  Am.  St.  Rep. 
260;  Spencer  v.  State,  77  Ga.  155;  4  Am.  St.  Rep.  74. 
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[83  MiCHiaAM,?.] 

SPEomo  Pkkformakoe  of  Contract  to  Convey  Land — Deed  with  Build- 
ing Restrictions.  —  A  contract  for  the  conveyance  of  city  land,  pro- 
viding that  the  deed  therefor  shall  be  subject  to  certain  house  hire  and 
building  restrictions,  to  the  effect  that  the  bouse  to  be  erected  shall  be 
at  least  two  stories  high,  and  not  less  than  twenty  feet  from  the  front 
line  of  the  lot,  will  be  specifically  enforced  as  made;  and  the  vendee  is 
not  entitled  to  a  deed  free  from  such  restrictions  upon  performance  of 
the  other  conditions  in  the  contract. 

Vendor  and  Vendee  —  Sfecifjc  Feeformanob  —  Costs.  —  A  vendor,  in  aa 
action  to  enforce  specific  performance  of  a  contract  to  convey,  will  not 
be  allowed  costs  when,  for  frivolous  reasons,  he  refuses  to  execute  a  con- 
veyance, though  there  is  reason  to  refuse  to  execute  the  conveyance  aa 
demanded  by  the  vendee. 

James  H.  Pound,  for  the  appellant. 

Palmer  and  Palmer,  for  the  respondent. 

Grant,  J.  The  bill  was  filed  in  this  cause  to  compel  the 
specific  performance  of  a  contract  to  convey  land.  The  con- 
tract contains  the  following  clauses:  — 

"  And  that  as  part  and  further  consideration  of  the  sale  as 

hereby  made,  the  party  of  the  second  part  shall,  within 

years  from  date,  erect  on  said  lot  a  suitable  dwelling-house  at 
least  two  stories  high,  the  same  to  be  of  not  less  than  eighteen- 
foot  posts  and  to  cost  not  less  than dollars;  said  dwelling 

to  be  not  less  than  twenty  feet  from  the  front  line  of  said  lot; 
and  on  taking  possession  of  said  lot,  shall  put,  keep,  and  main- 
tain a  sufficient  fence  around  said  lot And  on  the  per- 
formance of  all  the  conditions  to  be  done  and  performed  at  the 
time  and  manner  above  mentioned  and  specified,  on  the  part 
and  behalf  of  the  said  party  of  the  second  part  [complainant], 
the  party  of  the  first  part  [defendant]  agrees  to  execute,  or 
cause  to  be  executed,  to  the  party  of  the  second  part  a  good 
and  sufficient  warranty  deed  for  the  said  land,  subject,  how- 
ever, to  the  house-line  and  building  restrictions  herein  men- 
tioned, to  be  delivered  on  the  surrender  of  this  duplicate 
contract." 

The  price  has  been  paid,  a  house  moved  onto  the  lot  and 
placed  upon  the  house  line,  as  provided  by  the  contract. 
Complainant  now  claims  that  he  has  complied  with  the 
contract,  and  that  he  is  entitled  to  a  deed  free  from  any  house- 
line  or  building  restrictions.  Decree  was  entered  in  accord- 
ance with  this  view,  and  defendant  appeals. 
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The  agreement  to  erect  a  house  has  been  complied  with 
by  moving  onto  the  premises  a  house  of  the  dimensions  and 
character  specified.  It  was  not  necessary  to  build  a  new  house. 
The  complainant  has  also  complied  with  the  contract  in 
placing  the  house  upon  the  line  agreed  upon.  If  a  deed  had 
been  given  with  these  restrictions,  before  the  erection  of  the 
house,  no  question  would  arise  until  the  owner  of  the  lot  should 
propose  to  build  otherwise.  The  building  having  been  erected, 
is  the  defendant  entitled  to  have  the  restrictions  expressed  in 
the  deed,  and  thus  create  a  perpetual  servitude  upon  the  land? 
Such  restrictions  are  common,  and  are  sustained  by  the 
courts:  Linzee  v.  Mixer,  101  Mass.  512;  Peck  v.  Conway,  119 
Mass.  546;  Sanborn  v.  Rice,  129  Mass.  395.  In  Peck  v.  Con- 
tray,  119  Mass.  546,  the  covenant  was,  that  no  building  should 
be  erected  upon  the  land  conveyed,  and  was  held  valid.  A 
deed  with  such  restrictions  in  it  as  are  contained  in  the  con- 
tract in  the  case  at  bar  would  not  give  to  the  grantee  the  right 
to  build  a  house  in  accordance  therewith,  and  immediately 
thereafter  remove  it  to  the  front  line  of  the  lot,  or  to  tear  it 
down  or  remove  it  from  the  lot,  and  erect  another  building  upon 
the  front  line.  Complainant  by  his  deed  can  obtain  no  differ- 
ent or  greater  rights  than  those  provided  for  in  the  contract.  If 
the  intention  of  the  parties  is  clearly  expressed  in  the  contract, 
courts  will  enforce  it,  unless  the  restrictions  or  conditions  are 
within  Howell's  Statutes,  sec.  5562,  which  provides:  "  When 
any  conditions  annexed  to  a  grant  or  conveyance  of  lands  are 
merely  nominal,  and  evince  no  intention  of  actual  and  sub- 
stantial benefit  to  the  party  to  whom  or  in  whose  favor  they 
are  to  be  performed,  they  may  be  wholly  disregarded,"  etc. 

It  would  be  unreasonable  to  suppose  these  parties  contracted 
that  immediately  upon  the  erection  of  the  building  the  com- 
plainant might  move  it  beyond  the  line,  or  that  he  might  erect 
a  dwelling-house  of  the  dimensions  called  for,  and  immediately 
remove  it  and  erect  one  that  would  not  fulfill  the  terms  of  the 
agreement.  These  conditions  may  be  of  actual  and  substan- 
tial benefit  to  the  defendant.  It  is  clear  that  the  deed  was  to 
be  made  subject  to  them.  They  are  such  as  she  had  a  right 
to  make  as  a  condition  to  the  grant.  It  is  admitted  that  the 
defendant  owned  other  lands  upon  the  street.  The  intention 
of  such  benefits  is  therefore  apparent.  It  is  entirely  possible 
that  the  time  may  come  when  the  maintenance  of  these  con- 
ditions will  be  of  no  benefit  to  defendant  or  her  grantees.  In 
■uch  case  complainant  and  his  grantees  would  no  longer  be 


Oct.  1890.]  Abraham  t;.  Stewart.  687 

compelled  to  maintain  them.  That  is  a  question  for  future 
consideration.  Courts  will  not  compel  the  observance  of  re- 
strictions and  conditions  when  they  have  ceased  to  be  of  any 
benefit.  We  think  the  defendant  entitled  to  have  these  rights, 
under  the  contract,  preserved  in  her  deed.  There  is  no 
diflBculty  in  finding  apt  words  in  which  to  express  them.  The 
agreement  to  fence,  contained  in  the  contract,  has  been  sub- 
stantially complied  with.  But  the  deed  was  not  to  be  made 
subject  to  any  agreement  to  maintain  fences  in  future. 

The  decree  must  be  modified  in  accordance  with  the  views 
above  expressed. 

Inasmuch  as  the  defendant  refused  to  execute  a  deed  for 
other  reasons  than  the  above,  which  we  regard  as  unfounded 
and  frivolous,  she  will  not  be  allowed  costs. 


Thb  oasb  of  Wertheimer  t.  Hotmer,  83  Mich.  66,  was  an  application  for 
mandamua  to  compel  George  S.  Hosmer,  circuit  judge,  to  dissolve  an  injuuc* 
tion  issued  on  an  ex  parte  showing,  restraining  the  petitioners  from  using  and 
enjoying  certain  real  property  in  the  city  of  Detroit.  W.  B.  Clark,  F.  H. 
Clark,  and  Fanny  B.  Lane  are  the  owners  of  a  store-building  in  Detroit,  and 
they  filed  a  bill  for  an  injunction,  stating,  substantially,  that  on  September  15, 
1887,  a  written  lease  was  made  of  the  store  by  the  complainants  to  one  C.  H. 
Mitchell,  to  expire  April  30,  1891.  Mitchell  occupied  the  store  for  the  pur- 
poses named  in  the  lease  until  about  April,  1S90,  when  he  moved  into  the 
store  adjoining,  and  requested  the  complainants  to  allow  one  T.  S.  Sprague  to 
occupy  the  store.  This  request  was  granted  by  the  agent  of  the  owners, 
Mitchell  agreeing  to  be  responsible  for  the  rent.  The  lease  contained  a  clause 
against  transfer,  assignment,  or  subletting  of  any  part  of  the  premises  with- 
out the  consent  of  the  lessors.  Sprague  continued  in  possession  of  the  store 
nntil  September,  1890,  when  he  moved  his  stock  out  of  and  vacated  the 
store.  About  October  13,  1890,  complainants  found  that  William  and  Max 
Wertheimer  had  the  key  to  the  store,  and  pretended  to  have  a  right  thereto, 
and  asked  to  be  allowed  to  occupy  the  store  as  a  clothing-house.  This  the 
complainants  refused.  The  Wertheimers  were  then  making  repairs  and 
changes  in  the  interior  of  the  store,  when  complainants  demanded  possession, 
and  requested  them  to  stop  making  the  repairs.  This  they  did  not  do,  and 
about  October  20,  1890,  built  platforms  upon  the  floor,  caused  shelving  to  bo 
put  in  the  store,  and  lettered  the  door,  advertising  their  business.  Complain- 
ants  never  assented  to  the  possession  of  the  Wertheimers,  who  claim  that 
they  rented  the  store  from  Sprague  for  the  term  of  Mitchell's  unexpired  lease, 
and  propose  to  open  it  as  a  clothing-house.  The  Wertheimers  are  alleged  to 
be  totally  irresponsible,  and  the  bill  prays  that  they  be  perpetually  enjoined 
from  interfering  with  any  part  of  the  interior  or  exterior  of  the  store,  from 
placing  any  sign  upon  the  same,  and  from  using  or  occupying  any  part  of  it. 
The  injunction  was  issued  as  prayed.  The  Wertheimers,  without  answering, 
moved  to  dissolve  the  injunction,  on  the  grounds  that,  —  1.  Complainants 
have  an  adequate  remedy  at  law;  2.  They  do  not,  by  their  bill,  make  a  case 
entitling  them  to  relief;  3.  The  injunction  was  granted  ex  parte,  without 
notice  to  defendants;  4.  No  bond  was  filed  before  the  injunction  issued;  5. 
The  bill  was  not  signed  by  either  of  complainants;  6.  The  court  had  no  juris- 
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diction  to  onst  defenclants  by  injanction  from  the  possession  and  enjoyment^ 
or  to  interfere  with  the  enjoyment  of  said  premises,  except  after  final  hear* 
ing;  7.  Defendants  were  in  possession  under  a  valid  lease;  8.  The  material 
averments  in  the  bill  have  been  denied  under  oath.  The  motion  was  heard 
upon  affidavits  and  counter-affidavits,  and  refused.  The  injunction  com* 
manded  defendants  to  refrain  from  occupying  or  using  the  premises  in  any 
manner,  and  required  Mitchell  and  Sprague  to  desist  from  using  the  prem* 
ises  for  any  purpose  other  than  that  named  in  the  lease,  and  from  permitting 
any  other  person  to  occupy  the  premises  or  any  part  thereof.  Defendants' 
affidavits  show  that  in  leasing  the  store  they  dealt  only  with  Sprague, 
without  knowledge  that  Mitchell  was  interested  in  the  premises;  that 
Sprague  was  in  possession,  representing  that  he  had  authority  to  lease  the 
premises;  that  after  repairing  the  store,  and  on  October  13,  1890,  they  re- 
quested permission  of  Sprague  to  paint  the  store,  and  were  referred  by  him 
to  the  solicitor  of  complainants,  who  informed  them  that  they  would  not  be 
allowed  to  occupy  the  premises,  and  requested  them  to  refrain  from  making 
repairs.  The  clauses  of  the  lease  referred  to  are,  that  "the  premises  should 
be  occupied  for  the  sale  of  teas,  coffees,  spices,  and  similar  goods,"  and  that 
Mitchell  should  not  sublet  or  permit  the  occupancy  by  any  other  party  with« 
out  the  written  consent  of  the  lessors. .  As  we  have  shown,  it  was  admitted 
by  the  bill  that  the  lessors  assented  to  the  leasing  by  Mitchell  to  Sprague. 

In  passing  upon  and  deciding  the  issues  thus  raised,  the  court  said:  "A 
covenant  not  to  assign  or  underlet  the  leased  premises  without  the  assent  of 
the  lessor  is  frequently  inserted  in  a  lease,  and  is  regarded  as  a  fair  and  rea- 
sonable  covenant.  But  a  license  once  given  removes  the  restriction  forever, 
as  the  condition  is  treated  as  entire,  and  therefore  not  capable  of  being 
waived  or  released  as  to  part;  but  in  order  to  have  that  effect  it  must  be 
such  a  license  as  is  contemplated  in  the  lease;  that  is,  if  the  lease  provides 
that  the  license  shall  be  in  writing,  an  oral  license  is  not  good.  It  is  not  to 
be  understood,  however,  that  this  written  stipulation,  not  to  sublet  unless  by 
consent  of  the  lessor,  in  writing,  may  not  be  waived  by  an  oral  agreement; 
and  such  is  not  the  contention  of  the  counsel  for  the  complainants  here.  The 
agreement  to  waive  the  condition  as  to  Sprague,  however,  was  not  a  waiver 
of  the  condition  in  the  lease  as  to  other  parties,  or  for  the  carrying  on  of 
other  business  not  contemplated  by  the  lease,  or  the  business  to  be  carried 
on  by  Sprague.  The  consent  that  Sprague  might  6nter  and  conduct  the 
business  of  selling  small  musical  instruments  and  sheet-music  was  a  restrict- 
ive waiver  of  the  condition,  and  applied  only  to  Sprague  and  the  business  to 
be  carried  on  by  him.  It  gave  Mitchell  no  right  to  lease  to  any  other  party, 
or  to  carry  on  a  different  business,  and  Sprague  certainly  could  gain  no 
greater  rights  than  Mitchell  had.  The  terms  of  the  lease  were  not  waived, 
but  a  license  given  to  Sprague  to  enter  and  carry  on  that  particular  business, 
Mitchell  to  be  holden  for  the  rent,  Sprague  had  no  right  to  sublet,  and 
Mitchell  no  right  to  sublet  to  any  one  but  Sprague,  and  for  that  particular 
business.  The  words,  contained  in  the  lease,  '  to  be  used  for  the  sale  of  teas, 
coffees,  spices,  and  similar  goods,'  amount  to  an  express  covenant  not  to  be 
used  for  any  other  business.  Covenants  are  not  infrequently  inserted  in 
leases,  that  the  lessees  shall  not  carry  on  particular  trades  upon  the  prem- 
ises.  This  precaution  often  becomes  necessary,  not  only  for  the  protection 
of  the  premises  from  injuries  which  might  otherwise  be  done  to  them,  but  to 
prevent  their  respectability  being  lessened,  and  their  good-will  thereby 
diminished.  Covenants  of  this  kind,  as  they  affect  the  mode  of  occupation 
«nd  enjoyment,  run  with  the  land,  and  the  assignee,  though  not  named,  will 
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be  liable  for  damages,  and  may  be  restrained  by  injnnction.  It  Is  quite  ap- 
parent that  any  legal  remedy  which  the  complainants  might  have  pursued 
would  not  have  been  adeqiiate.  It  is  not  a  question  merely  of  damages,  but 
the  right  of  complainants  to  control  the  premises,  or  to  put  them  to  such 
uses  as  they  might  deem  best.  They  restricted  the  use  by  the  written  lease; 
and  it  cannot  be  said  that  by  consenting  to  Sprague's  use  and  occupation 
complainants  had  waived  or  abandoned  all  rights  over  the  property,  so  that 
it  might  be  occupied  by  any  person  whom  Sprague  might  see  fit  to  put  in, 
or  with  a  business  however  obnoxious  to  the  complainants  or  detrimental  to 
the  good- will  of  the  premises." 

The  ruling  of  the  court  below  refusing  to  dissolve  the  injunction  was  sus- 
tained, and  the  writ  of  mandamus  denied,  all  the  justices  concurring. 

CoTBKANTS  restricting  use  of  property,  see  note  to  Ladd  v.  BoaUm,  atUe,  f, 
481. 
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Co-ten ANCT  —  Waste  and  Damages.  —  A  tenant  in  common  who  cuts  and 
removes  timber  from  unoccupied  lands  is  answerable  to  his  oo-tenant  ia 
an  action  on  the  case. 

Co-tenancy  —  Void  Conveyance  by  Tenant  m  Common.  —  Where  on© 
tenant  in  common  conveys  to  a  stranger  any  but  an  undivided  interest 
in  the  whole  of  the  land,  and  such  interest  is  prejudicial  to  the  rights  of 
the  other  co-tenants,  such  conveyance  is  void  as  to  them.  When  parti- 
tion is  had  between  the  co-tenants,  such  conveyance  may  be  considered 
in  partitioning  the  land  so  as  to  secure  the  interest  of  such  purchaser. 

Co-tenancy  —  Sale  of  Interest  in  Timber  —  Right  of  Purchaser.— 
One  tenant  in  common  cannot  convey  his  interest  in  the  timber  on  the 
common  land,  and  thereby  make  his  co-tenants  tenants  in  common  with 
his  grantee.  The  interest  thus  gained  by  sucH  purchaser  is  such  inter- 
est as  shall  be  set  off  to  his  grantor  in  partition  proceedings.  Such  par- 
tition must  be  made  of  the  entirety  of  the  estate  according  to  the  shares 
held  by  each  co-tenant.  The  purchaser  will  then  be  entitled  to  all  timber 
interests  secured  by  his  conveyance. 

Ramsdell  and  Benedict,  for  the  appellant. 
Niskern  and  Withey,  for  the  respondents. 

Grant,  J.  The  bill  in  this  case  is  filed  by  complainant,  Ben- 
edict, to  enjoin  the  defendants  from  cutting  and  removing  the 
timber  from  the  lands  described  therein,  about  eleven  hundred 
acres.  He  avers  that  he  is  the  owner  in  fee  of  the  lands,  sets 
forth  his  chain  of  title,  alleges  that  defendants  set  up  a  claim 
to  the  timber  upon  the  lands  by  virtue  of  a  pretended  convey- 
ance thereof  to  them  by  some  of  complainant's  grantors,  and 
that  they  threaten  to  cut  and  remove  the  timber. 

The  answer  admits  complainant's  title  to  the  land,  but 
claims  that  the  defendants  own  the  undivided  twentj-three 


590  Benbdict  v.  Tobbknt.  [Mich. 

twenty-fonrths  of  the  timber  growing  thereon,  and  that  they 
have  a  right  to  cut  and  remove  the  same;  admits  that  com- 
plainant owns  the  other  undivided  one  twenty-fourth,  and 
alleges  that  complainant  had  notice  of  their  purchase.  De- 
fendants also  filed  a  cross-bill,  in  which  they  set  up  this  con- 
veyance, the  record  of  it  in  the  miscellaneous  records  of  the 
county  of  Manistee,  notice  on  the  part  of  complainant,  Bene- 
dict, of  the  purchase,  and  pray  that  they  may  be  adjudged  to 
be  the  owners  of  said  twenty-three  twenty-fourths  of  the  tim- 
ber; that  they  may  cut  and  remove  it  at  any  time  prior  to 
May  4,  1897;  and,  if  necessary,  that  a  partition  of  the  timber 
may  be  decreed.  It  is  unnecessary  here  to  set  forth  the  an- 
flwer  to  the  cross-bill. 

The  case  was  heard  upon  pleadings  and  proofs  taken  in 
open  court,  and  a  decree  rendered  dismissing  the  original 
bill,  and  adjudging  that  complainant  and  defendants  owned 
the  timber  as  tenants  in  common;  that  the  timber  be  sold  at 
public  auction  under  the  direction  of  a  commissioner  of  the 
court;  that  the  commissioner  execute  deeds  to  the  purchasers 
at  the  sale;  that  said  purchasers  have  the  right  to  enter  upon 
the  lands,  and  cut  and  remove  the  timber  within  such  time  as 
shall  be  reasonable  and  just;  and  that  after  paying  all  costs 
and  expenses  the  proceeds  be  divided  between  the  com- 
plainant and  defendants,  twenty-three  twenty-fourths  to  the 
one,  and  one  twenty-fourth  to  the  other. 

In  order  to  ascertain  what  rights  these  parties  have,  it  is 
unnecessary  to  trace  the  title  beyond  the  date  of  the  convey- 
ance under  which  the  defendants  claim.  This  conveyance 
was  dated  May  4,  1887.  It  purported  to  grant  and  convey  to 
the  defendants,  their  executors,  administrators,  or  assigns,  "  all 
the  timber  now  standing  and  being  upon  the  following  described 
lands,"  with  license  for  the  term  of  ten  years  to  enter  upon 
the  lands,  and  to  cut  and  remove  the  timber,  all  the  timber 
not  so  cut  and  removed  during  the  term  to  belong  to  the  par- 
ties of  the  first  part.  This  instrument  was  executed  by  Harry 
Mee  and  Anna  L.  Seymour,  and  was  duly  acknowledged,  and 
recorded  in  the  miscellaneous  records  of  Manistee  County,  on 
the  day  it  bears  date.  It  was  not  recorded  upon  the  record  of 
deeds.  At  that  date  the  title  to  the  land  stood  as  follows: 
Twelve  twenty-fourths  in  Frank  B.  Pease;  eleven  twenty- 
fourths  in  Harry  Mee  and  Anna  L.  Seymour;  one  twenty- 
fourth  in  George  A.  Hart.  Frank  B.  Pease  had,  on  April  29, 
1887|  executed  an  instrument  to  Harry  Mee,  purporting  to 
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bargain,  Bell,  and  deliver  unto  him  "  all  the  goods,  chattels, 
and  property,  to  wit,  all  his  interest  in  and  to  the  timber  on 
the  premises  described  as  follows  "  (giving  the  same  descrip- 
tions above  referred  to).  It  also  gave  him  the  license  for  ten 
years  to  enter  upon  the  lands,  and  cut  and  remove  the  timber. 
This  instrument  was  also  recorded  on  May  4th,  in  the  miscella- 
neous records  of  Manistee  County. 

By  subsequent  deeds  of  conveyance,  duly  executed  and  re- 
corded, complainant,  Benedict,  obtained  the  entire  title  in 
fee  to  these  lands.  None  of  these  deeds  contained  any  reserva- 
tion of  the  timber,  nor  any  reference  whatever  to  the  timber 
purchase  by  the  defendants.  The  lands  are  wild,  unoc- 
cupied, and  chiefly  valuable  for  timber  of  various  kinds. 

It  is  insisted  by  the  defendants  that  under  the  conveyances 
from  Pease  to  Mee,  and  from  Mee  and  Seymour  to  them,  they 
are  the  owners  of  twenty-three  twenty-fourths  of  the  timber, 
while  the  complainant  contends  that  they  are  at  most  the 
owners  of  eleven  twenty -fourths.  In  view  of  the  final  disposi- 
tion of  the  case,  it  becomes  unnecessary  to  determine  this 
question.  At  the  time  of  these  conveyances.  Hart  was  a  ten- 
ant in  common  of  the  land,  and  complainant,  Benedict, 
succeeded  to  his  rights  by  deed.  The  rights  of  tenants  in 
common  are  therefore  involved,  and  by  the  law  of  tenancy  in 
common  they  must  be  determined.  It  is  therefore  important 
to  consider  the  statutes  of  this  state  upon  this  subject. 

The  statute  makes  provision  for  the  partition  of  lands  held 
in  common.  One  tenant  in  common  may  present  his  petition 
to  the  circuit  court  in  chancery,  praying  for  a  partition.  Com- 
missioners are  appointed,  whose  duty  it  is  to  divide  and  allot 
the  several  shares  and  portions  to  the  respective  parties.  If 
the  lands  can  be  divided,  this  must  be  done.  No  authority  to 
sell,  when  partition  can  be  had,  is  given.  The  law,  common 
and  statutory,  has  always  most  carefully  protected  the  owners 
of  land  in  their  right  to  preserve  and  enjoy  it  as  they  desire. 
This  is  an  inherent  right,  of  which  they  can  only  be  deprived 
on  the  ground  of  public  necessity,  by  sale  upon  execution,  and 
in  certain  cases  of  partition.  This  partition  statute  further 
provides  that  if  the  commissioners  report  that  the  lands  held 
in  common  cannot  be  divided  without  great  prejudice  to  the 
owners,  and  if  the  court  shall  be  satisfied  that  such  report  is 
just  and  correct,  it  may  then  order  a  sale;  but  if  any  portion 
of  the  lands  can  be  divided  without  great  prejudice  to  the 
owners,  it  must  be  partitioned,  and  only  those  portions  sold 
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which  cannot  be  divided:  Howell's  Statutes,  sec.  7882.  It  ii 
not  suflficient  under  this  statute  that  the  lands  cannot  be  di- 
vided without  prejudice.  Great  prejudice  must  exist,  in  order 
to  warrant  a  sale.  It  is  therefore  entirely  clear  that  the  only 
decree  which  the  court  could  render  in  partition  proceedings 
would  be  a  division  of  these  lands  as  an  entirety  between  th© 
tenants  in  common,  because  no  diflSculty  whatever  exists  in 
effecting  a  division. 

A  tenant  in  common  cannot  commit  waste  upon  the  com- 
mon lands.  If  he  does,  he  is  subject  to  an  action  on  the  case, 
and  must  respond  in  damages:  Howell's  Statutes,  sec.  7942. 
To  cut  and  remove  timber  from  unoccupied  lands  is  waste. 

Defendants  did  not  by  their  purchase  become  tenants  in 
common  of  the  land.  They  did  not  purchase  a  moiety,  but 
only  a  specific  part  of  the  moiety  of  their  grantors,  with  li- 
cense to  enter  and  remove  what  they  had  purchased.  Their 
grantors  could  not  cut  and  remove  the  timber.  Upon  what 
legal  principle  can  they  obtain  rights  which  their  grantors 
did  not  possess?  It  is  well  settled  that  they  could  not  be- 
come purchasers  from  Mee  and  Seymour  of  any  interest  in 
the  land  to  the  prejudice  of  the  other  co-tenants.  This  is 
BO  well  settled,  both  by  authority  and  reason,  as  to  render  cita- 
tions unnecessary.  The  statutes  above  referred  to  plainly  say 
that  neither  Hart  nor  his  grantee  could  be  compelled  to  part 
with  his  land  or  any  interest  therein  by  a  sale.  I  think  it  also 
well  settled  that  where  one  tenant  in  common  conveys  to  a 
stranger  any  but  an  undivided  interest  in  the  whole  of  the 
land,  where  such  interest  is  prejudicial  to  the  rights  of  his 
other  co-tenants,  such  conveyance  is  void  as  to  them.  When 
partition  of  the  lands  is  had  between  the  co-tenants,  courts 
may  properly  consider  such  conveyance  in  partitioning  the 
lands  so  as  to  secure  the  interest  of  such  purchaser.  This  has 
been  done  in  cases  where  one  tenant  in  common  has  assumed 
to  convey  to  a  stranger  a  particular  portion  of  the  common 
property  by  metes  and  bounds. 

The  theory  of  the  defendants  is,  that  by  the  conveyance  by 
Mee  and  Seymour  to  them  a  new  tenancy  in  common  was 
created,  and  Hart,  Pease,  Mee,  and  Seymour  were  tenants  in 
common  of  the  land,  and  Hart  and  the  defendants  were  made 
tenants  in  common  of  the  timber.  If  this  were  so,  then  Mee 
and  Seymour  might  have  sold  and  conveyed  the  gravel-beds, 
deposits  of  clay,  stone-quarries,  and  deposits  of  ore,  if  any  ex- 
isted upon  the  lands,  and  thereby  have  created  so  many  new 
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tenancies  in  common,  and  their  grantees  could  have  forced  a 
sale  of  each  interest  as  against  the  other  co-tenants.  Not  only, 
therefore,  may  such  a  conveyance  operate  to  the  prejudice  of 
those  tenants  in  common  who  are  not  parties  to  it,  but  the 
inevitable  result,  as  in  this  case,  would  be  the  substantiaL 
destruction  of  their  landed  estate. 

The  question  here  involved  is  new  in  this  state,  and  we  are~ 
able  to  find  but  one  case  in  point  in  other  courts,  viz.,  Boston 
Franklinite  Co.  v.  Condit,  19  N.  J.  Eq.  394.  In  that  case,  on© 
tenant  in  common  had  conveyed  by  deed  an  undivided  one 
half  of  the  iron,  zinc,  and  other  ores  in  certain  lands.  The 
question  arose  upon  a  bill  for  partition  by  a  purchaser  of  this 
interest.  As  in  this  case,  so  in  that,  the  grantor  who  had  con- 
veyed the  one  half  of  the  iron  and  zinc  had  also  conveyed  the- 
fee  of  the  land,  and  the  defendant  was  then  the  owner  of  the  - 
entire  fee.  The  title  as  to  said  co-tenant  was  held  void,  and 
the  bill  dismissed. 

Our  conclusion  is,  that  one  tenant  in  common  cannot,  under - 
the  law  of  this  state,  convey  his  interest  in  the  timber,  and 
thereby  make  the  other  tenants  in  common  co-tenants  with 
his  grantee.     The  only  interest  which  such  a  purchaser  takea. 
is  the  interest  in  the  timber  upon  such  lands  as  in  partition 
proceedings  shall  be  set  off  to  his  grantor.     Such  partition- 
must  be  made  of  the  entirety  of  the  estate  according  to  the- 
ehares  held .  by  each.     When  this  is  done,  the  purchaser  of' 
the  timber  would  be  entitled  to  all  the  rights  secured  by  his  • 
conveyance.     The  cross-bill  in  this  case  is  filed  for  the  sole- 
purpose  of  effecting  a  partition  of  the  timber.     It  is  not  framed' 
to  obtain  a  partition  of  the  entire  estate.     Whether  the  defend- 
ants can  now  maintain  such  a  bill  is  not  now  before  us,  and 
we  express  no  opinion  thereon. 

The  decree  of  the  court  below  inust  be  set  aside,  decree  en- 
tered granting  an  injunction  as  prayed  in  the  original  bill,  and 
the  cross-bill  dismissed,  with  the  costs  of  both  courts. 

Oo-TBKAiKry'  —  Wastb  nr  Onb  Tknant  in  Common.  —  A  tenant  in  eommoik 
of  the  fee  ia  liable  to  an  acoount  for  waste,  if  he  cuts  timber  and  clears  wood* 
land  upon  the  estate  to  an  extent  beyond  that  of  his  interest  in  tlie  fee:  JoJui- 
»on  V.  Johnson,  2  Hill  Ch.  277;  29  Am.  Deo.  72.  See  also  Oraham  v.  Pierce, 
19  Gratt.  28;  100  Am.  Dec  658;  Hawoeh  v.  Day,  1  McMuU.  Ch.  69;  36  Anu 
Deo.  293;  N^aon  v.  Glay,  7  J.  J.  Marsh.  138;  23  Am.  Deo.  387. 

Co-TKNANcnr— Right  o»  Onb  Tbnant  ts  Cohmom  to  Convbtthb  Com- 
ItON  Pbopkbtt:  See  Barnes  v.  Lynch,  161  Mass.  510;  ante,  p.  470,  and  note. 

A  very  interesting  and  important  case  respecting  the  power  of  a  tenant  in. 
common  to  grant  an  easement  or  other  right  to  be  exeroiaed  npon  the  com*. 
Am.  St.  Bsp.,  Vol.  XXL —38 
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mon  property  is  that  of  Pfeiffer  v.  Regents  of  University,  74  Cal.  156.  In  that 
case  it  appeared  that  one  of  the  co*tenauts,  while  in  possession  of  a  part  of 
the  common  property,  had  granted  to  the  trustees  of  the  University  of  Cali- 
fornia the  exclusive  right  in  perpetuity  to  enter  upon  the  land  so  occupied, 
and  to  collect  and  take  away  the  waters  of  certain  springs,  which  opened  on 
and  along  a  gulch  and  a  ravine,  and  to  hold  and  occupy  so  much  of  the  land  as 
might  be  proper  and  necessary  for  collecting  the  waters  in  basins  and  reser- 
voirs, or  for  flooding  by  dams.  Afterwards,  a  partition  suit  was  prosecuted, 
and  a  partition  made,  but  the  persons  claiming  under  the  grant  of  the  right 
to  collect  and  divert  waters  were  not  parties  to  such  action.  In  a  subsequent 
action  to  quiet  title  and  to  enjoin  the  defendant  from  diverting  any  water, 
judgment  was  entered  for  the  defendant,  upon  the  ground  that  the  parties 
holding  the  water  rights  were  necessary  parties  to  such  partition,  and  there- 
fore that  it  was  void.  In  reversing  the  judgment  of  the  trial  court,  the  ap- 
pellate court  said:  "  In  taking  this  view  of  the  case,  we  think  the  court  below 
erred.  It  is  not  necessary  to  discuss  the  question  whether,  if  respondent  had 
been  the  sole  owner  of  the  land  at  the  time  of  its  deed  to  Mrs.  Brayton,  the 
reservation  would  have  left  in  respondent  a  mere  personal  privilege,  or  right 
in  gross,  or  an  interest  in  the  land  itself  capable  of  partition.  At  the  time 
of  the  execution  of  said  deed,  respondent  was  the  owner  of  only  an  undivided 
interest  in  the  land  as  tenant  in  common  with  the  appellant  and  others;  and 
as  such  tenant  in  common,  it  had  no  power  to  convey  to  a  stranger,  or  to  re- 
serve to  itself,  after  parting  with  the  fee,  the  right  to  divert  water  entirely 
away  from  said  land.  A  tenant  in  common  cannot  create  an  easement  or 
servitude  upon  the  common  land.  In  Goddard  on  the  Law  of  Elasements, 
on  pages  93  and  94,  the  result  of  the  authorities  on  the  subject  is  correctly 
stated  as  follows:  'So  the  grantor  must  be  the  sole  owner  of  the  fee.  One 
joint  owner  or  tenant  in  common  cannot  create  an  easement  in  the  common 
estate  as  against  his  co-tenant,  though  probably  he  would  be  himself  estopped 
to  dispute  a  grant  thus  made.  For  the  same  reason,  one  tenant  in  common 
cannot,  when  conveying  his  own  interest  in  the  common  property,  create,  by 
reservation,  a  personal  and  separate  easement  over  the  same  for  the  benefit 
of  his  adjoining  separate  property.'  In  Boston  F.  Co.  v.  Gondii^  19  N.  J.  Eq. 
394,  it  was  held  that  '  a  grantee  of  the  right  to  dig  ores,  from  one  tenant  in 
common,  cannot  call  for  a  partition  of  the  premises.'  See  also  3  Kent's 
Com.,  11th  ed.,  554;  Freeman  on  Cotenancy,  sec.  198;  Adam  v.  Brigga  Iron 
Co.,  7  Cush.  361;  Marshall  v.  Trumbull,  28  Conn.  1^;  73  Am.  Dec.  667.  We 
do  not  understand  counsel  for  respondent  as  denying  this  to  be  the  rule  clearly 
established  by  the  general  authorities,  and  they  cite  no  oases  to  the  contrary. 
But  they  argue  that,  logically,  the  rule  ought  to  be  different  in  this  state,  on 
account  of  certain  decisions  made  by  this  court  (about  another  matter)  in 
Stark  V.  Ban-ett,  15  Cal.  361;  Oates  v.  Salmon,  35  Cal.  576;  95  Am.  Dec.  139; 
and  some  other  cases  which  follow  them.  It  was  quite  cnstomary  at  one 
time  for  individual  tenants  in  common  of  large  Mexican  grants  to  convey,  or 
to  undertake  to  convey,  their  interests  in  particular  parts  of  the  common 
land  by  metes  and  bounds,  called  '  special  locations ';  and  the  decisions  last 
above  referred  to  simply  held,  —  I.  That  the  grants  of  such  special  locations 
were  good  as  against  naked  trespassers;  and  2.  That  they  were  not  absolutely 
void  as  against  the  co-tenants  of  the  grantor,  but  were  taken  sQbjeet  to  the 
-co-tenant's  right  of  partition  of  the  whole  tract,  and  might  be  lost  to  the 
grantee  when  such  partition  took  place.  These  decisions  are  admitted  to 
<bave  been  in  conflict  with  many  authorities  of  high  standing,  and  were  based, 
tto  doubt,  to  some  extent,  on  equitable  considerations,  growing  oat  of  par* 
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ticnlar  circumstances;  and  they  ehonld  not  be  pushed  further  than  the  limita 
of  their  express  terms.  But  there  were  no  questions  about  easements  in 
those  cases.  Whatever  interest  the  grantor  undertook  to  convey  was  all  his 
interest  or  estate  in  the  whole  land  described  in  the  conveyance.  There  was 
no  attempt  to  create  or  reserve  a  right  to  dig  for  minerals  in  the  land,  or  to 
cut  wood  on  it,  or  to  take  water  from  it,  or  to  have  a  way  over  it,  —  no  at- 
tempt to  divide  up  the  very  body  of  the  land  and  distribute  it  around.  There 
is  nothing,  therefore,  in  those  decisions  that  alters  the  well-established  rule, 
as  above  stated,  which  determines  the  main  point  in  the  case  at  bar.  Of 
course,  the  deed  from  Heywood  to  the  College  of  California,  and  the  deed 
from  the  latter  to  the  respondent,  or  the  state  of  California,  are  upon  the 
same  footing  with  the  '  reservation '  in  the  deed  from  respondent  to  Brayton. 
Neither  the  respondent  nor  the  state  of  California  had  an  estate  or  interest 
in  the  land,  and  neither  was  a  necessary  party  to  the  suit  for  partition." 


Kniokerbooker  V.  Wilcox. 

(83  MICHIOAN,  200.] 

AoBNOT  —  Liability  of  AoBirr  ox  Unadthokizbd  Contkact.  —  A  letter 

written  by  the  cashier  of  a  national  bank  on  the  letter-head  of  his  bank, 
to  a  bank  in  another  state,  to  the  effect  that  if  the  latter  bank  will  sign 
a  replevin  bond  for  customers  of  the  writer's  bank,  "we  will  stand  be- 
tween you  and  all  harm,"  and  signed  by  the  writer  as  "cashier,"  consti- 
tutes an  agreement,  when  acted  upon,  into  which  a  national  bank  cannot 
legally  enter,  and  binds  the  writer  personally,  in  the  absence  of  clear  and 
unequivocal  proof  that  he  was  claiming  to  act  for  his  bank,  and  did  not 
intend  to  bind  himself. 

Bister  Statk  Jcdgmbnts,  Presubiption  ra  Favor  or  —  Evidbncb  to  loEit- 
Tiyy. — Where  a  judgment  record  in  a  suit  upon  a  replevin  bond,  brought 
in  another  state,  shows  a  copy  of  the  bond  set  out  at  length  in  the  com- 
plaint as  the  only  cause  of  action  relied  upon,  it  will  be  presumed  in 
support  of  the  judgment  that  it  was  rendered  after  due  proof  of  the  exe- 
cution of  the  bond  declared  on.  For  the  purpose  of  identifying  such 
judgment,  parol  evidence  is  admissible. 

8>oondart  Evidence,  when  Admissible  to  Show  Contents  or  Writiko. 
—  If  a  replevin  bond  which  forms  the  basis  of  a  suit  on  a  judgment  ia 
not  within  the  jurisdiction  of  the  courts  oi  the  state,  secondary  evip 
dence  of  its  contents  is  admissible. 

JtTDGMENTS,   PROCUREMENT  OT,    BY  FrAITD,  IS  QUESTION  OF  FaCT.  —  A   claim 

that  a  judgment  rendered  in  another  state  was  procured  by  fraud  and 
collusion  presents  a  question  of  fact  to  be  determined  by  the  jury,  ani> 
der  proper  instructions. 
Judgment  against  a  Surety  is  Prima  Facie  Evidence  against  his  Prih- 
ciFAL  of  the  amount  which  the  latter  is  liable  to  pay,  bat  is  not  con- 
clusive. 

Howell,  Carry  and  Barnard,  for  the  appellant. 

S.  M.  Constantine  and  Dallas  Boudemanf  for  the  respond- 
ent. 
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Cahill,  J.  This  was  an  action  of  assumpsit  brought  to  re- 
cover upon  a  written  undertaking  to  indemnify  the  plaintiff 
against  all  barm  by  reason  of  his  signing  a  replevin  bond 
with  Bellman  and  Handy  in  a  suit  brought  by  them  against 
Naomi  Warner,  at  Elkhart,  Indiana.  The  following  is  the 
undertaking  sued  on:  — 

"John  Cox,      Henry  Hall,    L.  T.  Wilcox,    E.  E.  Wilcox, 
President.       Vice-President.       Cashier.       Asst  Cashier 
"  Established  1872.     Reorganized  1884. 
"Three  Rivers  National  Bank. 

"Three  Rivers,  Mich.,  Oct.  11,  1886. 
"  W.  H.  Knickerbocker,  Cashier,  Elkhart,  Indiana. 

^^Dear  Sir,  —  A  replevin  suit  has  been  commenced  in  your 
county  by  Bellman  and  Handy,  of  this  place,  against  Naomi 
Warner,  of  your  place.  They  (B.  &  H.),  being  non-residents, 
are  required  to  give  bonds.  They  are  good  customers  of  ours, 
and  if  you  will  sign  said  bond,  we  will  stand  between  you 
and  all  harm.  L.  T.  Wilcox,  Cashier." 

Defendant  pleaded  the  general  issue,  and  gave  notice  that 
it  would  be  shown  on  the  trial  that  the  defendant  did  not,  in 
any  way,  individually  enter  into  the  contract  alleged  in  plain- 
tiff's declaration;  and  also  that  if  he  ever  did,  either  individ- 
ually, personally,  or  as  the  agent  or  in  behalf  of  another, 
enter  into  such  contract,  the  conditions  of  the  same  had  been 
fully  satisfied  and  performed. 

It  is  claimed  by  the  plaintiff  that  on  the  strength  of  de- 
fendant's letter  he  signed  the  replevin  bond  as  requested,  as 
surety  for  Bellman  and  Handy,  and  that  the  same  was  de- 
livered to  the  sheriff,  who  thereupon  delivered  the  property 
taken  under  the  writ  to  Bellman  and  Handy;  that  the  re- 
plevin suit  came  on  for  trial  in  the  Elkhart  circuit  court,  and 
Bellman  and  Handy  were  defeated.  The  defendant  elected 
to  take  a  judgment  for  a  return  of  the  property.  To  satisfy 
such  judgment,  the  same  was  returned  to  her.  Nevertheless, 
she  insisted  that  certain  goods  were  not  returned,  and  that 
other  goods  were  returned  in  a  damaged  condition,  and  she 
brought  suit  upon  the  replevin  bond  in  the  Elkhart  circuit 
court  against  Bellman  and  Handy  as  principals,  and  Knick- 
erbocker as  surety,  to  recover  such  damages.  Bellman  and 
Handy  and  Knickerbocker  each  employed  Mr.  Van  Fleet  as 
attorney  to  defend  that  action.  There  is  no  legal  evidence  in 
the  record  that  Mr.  Wilcox  had  notice  of  this  suit,  or  oppor- 
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tunity  to  defend  it.  Upon  the  trial  of  this  Btiit  on  the  re- 
plevin bond,  Mrs.  Warner,  the  plaintiff,  recovered  a  verdict 
for  $107.50,  and  costs.  The  court,  on  motion  of  defendants, 
granted  a  new  trial,  and  when  the  same  was  about  to  come 
on  for  a  second  trial,  Mr.  Van  Fleet,  being  of  the  opinion  that 
it  would  be  cheaper  and  better  for  his  clients  to  compromise 
the  suit  than  to  try  it,  took  the  responsibility  to  effect  a  set- 
tlement, and  for  that  purpose  consented  that  Mrs.  Warner 
might  take  a  judgment  against  his  clients  for  fifty  dollars, 
and  costs  of  the  first  trial.  At  this  time,  neither  Bellman, 
Handy,  nor  Knickerbocker  was  present  in  court,  or  had  any 
knowledge  of  such  proposed  settlement.  But  Bellman  and 
Handy  were  at  once  notified  of  the  same,  and  upon  their  ob- 
jecting to  such  judgment,  were  informed  by  their  attorney, 
Mr.  Van  Fleet,  that  Mrs.  Warner  was  also  dissatisfied,  and 
that  her  attorney  would  consent  to  set  aside  the  judgment 
and  have  a  new  trial,  and  that  they  could  employ  other  coun- 
sel if  they  wished.  This  offer  was  not  accepted,  and  the 
judgment  of  $50,  and  costs,  was  allowed  to  stand,  and  the 
plaintiff,  Knickerbocker,  paid  the  same,  on  January  18,  1888, 
amounting  in  all  to  $183.75. 

Afterwards,  Mr.  Van  Fleet  presented  a  bill  to  Bellman  and 
Handy  for  his  services  in  the  defense  of  the  suit  on  the  re- 
plevin bond.  They  refused  to  pay  it,  and  he  commenced  suit 
in  the  Elkhart  circuit  court  against  Mr,  Knickerbocker  for  the 
same  bill.  Thereupon  Mr.  Knickerbocker  notified  Mr.  Wilcox 
personally  of  the  fact  that  he  had  been  sued,  and  that  it  was 
necessary  for  him  to  appear  and  defend.  To  this  notice  Mr. 
Wilcox  paid  no  attention.  In  that  suit  a  judgment  was  re- 
covered by  Mr.  Van  Fleet  against  Mr.  Knickerbocker  for  $150 
damages  and  $10.50  costs,  which  Mr.  Knickerbocker  after- 
wards paid.  After  the  payment  of  these  two  judgments,  Mr. 
Knickerbocker  called  upon  Mr.  Wilcox  to  make  good  his  agree- 
ment and  save  him  harmless  by  reason  thereof.  This  Mr. 
Wilcox  refused  to  do,  and  this  action  was  brought. 

Upon  the  trial,  the  plaintifif  offered  in  evidence  the  letter 
written  by  Mr.  Wilcox  to  him,  October  11,  1886,  upon  the 
strength  of  which  he  claimed  to  have  signed  the  replevin  bond. 
This  was  objected  to  by  defendant,  upon  the  ground  that  it 
was  not  the  undertaking  of  the  defendant,  but  it  appeared 
upon  its  face  to  be  the  undertaking  of  the  Three  Rivers  Na- 
tional Bank,  of  which  Mr.  Wilcox  was  cashier.  The  objectioa 
was  overruled,  and  the  letter  admitted. 


598  Knickerbocker  v.  Wilcox.  [Mich. 

Plaintiff  also  offered  in  evidence  transcripts  of  the  two  judg- 
ments rendered  against  him  in  the  Elkhart  circuit  court,  and 
which  he  claimed  he  had  been  compelled  to  pay.  These  were 
objected  to  by  the  defendant  upon  the  ground  that  it  did  not 
appear  from  any  evidence  in  the  case  that  the  plaintiff  had 
signed  any  replevin  bond,  as  requested  by  defendant,  and  that 
it  was  incumbent  upon  the  plaintiff  to  show  the  original  of 
such  bond,  and  that  the  plaintiff  had  in  fact  executed  the 
same.  The  original  of  the  replevin  bond  was  not  produced 
nor  offered  in  evidence  upon  the  trial.  But  what  purported  to 
be  a  copy  of  such  bond,  found  in  the  transcript  of  the  suit 
brought  on  the  replevin  bond,  was  offered,  together  with  evi- 
dence by  Mr.  Knickerbocker  and  Mr.  Van  Fleet  that  the  same 
was  a  true  copy  of  the  original  bond.  It  was  not  shown  that 
the  original  bond  was  lost,  nor  was  the  failure  to  produce  it 
accounted  for,  otherwise  than  by  evidence  that  it  was  delivered 
originally  to  the  sheriff  in  Indiana,  and  sued  on  by  Mrs. 
Warner  in  that  state. 

The  defendant  was  allowed,  on  cross-examination  of  plain- 
tiff's witnesses,  to  interrogate  them  in  relation  to  facts  having 
a  tendency  to  impeach  the  judgments,  upon  the  ground  that 
they  were  collusive  and  fraudulent  as  to  Wilcox.  This  was 
objected  to  by  plaintiff's  counsel,  and  error  is  assigned  upon 
this  ruling. 

When  the  plaintiff  had  rested  his  case,  the  court,  on  motion 
of  the  defendant's  counsel,  instructed  the  jury  to  render  a  ver- 
dict for  defendant.     Error  is  assigned  upon  this  ruling. 

It  does  not  appear  upon  what  ground  this  instruction  was 
given.  It  is  defended  by  counsel  for  defendant  upon  the 
ground,  first,  that  the  alleged  guaranty  was  not  and  did  not 
purport  to  be  the  individual  guaranty  of  the  defendant,  Wil- 
cox; that  he  was  acting  for  the  Three  Rivers  National  Bank, 
in  his  oflBcial  capacity  as  cashier.  Undoubtedly,  if  the  paper 
in  question  had  been  a  note  or  bill  of  exchange,  or  any  other 
instrument  which  it  was  clearly  within  the  power  of  the 
cashier  to  make  for  the  bank,  no  question  could  be  raised  as 
to  its  being  the  contract  of  the  bank.  But  in  this  case  the 
paper  relied  on  shows  on  its  face  that  it  was  given  in  the 
course  of  a  transaction  which  the  bank  could  not  lawfully 
enter  into.  National  banks  possess  only  such  powers  as  are 
expressly  conferred  upon  them  by  the  act  of  Congress' under 
which  they  are  organized,  and  no  power  is  given  them  to  enter 
into  contracts  of  suretyship  in  which  they  have  no  interest: 
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U.  S.  R.  S.,  sec.  5136;  Bullard  v.  National  Eagle  Bank,  18 
Wall.  589;  Matthews  v.  Skinker,  62  Mo.  329;  21  Am.  Rep.  425; 
Wiley  V.  First  Nat.  Bank,  47  Vt.  546;  19  Am.  Rep.  122;  First 
Nat.  Bank  v.  Hoch,  89  Pa.  St.  324;  33  Am.  Rep.  769.  This 
rule  of  law  must  be  presumed  equally  well  known  to  both 
parties. 

The  paper  not  being  the  contract  of  the  bank,  then  can  it 
be  said  to  be  the  contract  of  Wilcox  himself  ?  Does  it,  upon 
its  face,  appear  so  clearly  to  have  been  intended  as  the  under- 
taking of  the  bank,  executed  through  Wilcox  as  its  cashier 
and  agent,  as  to  bring  it  within  the  rule  that  his  want  of 
authority  to  bind  the  bank,  for  which  he  assumed  to  act,  does 
not  render  him  individually  liable,  when  the  facts  and  circum- 
stances indicate  that  no  such  liability  was  intended  by  either 
of  the  parties?  In  deciding  this  question,  weight  must  be 
given  to  the  argument  that  the  writing  of  this  letter  will  not 
lightly  be  assumed  to  have  been  a  mere  idle  ceremony.  We 
must  assume  that  the  parties  to  it  intended  it  to  have  some 
effect.  The  cases  in  Missouri  (Michael  v.  Jones,  84  Mo.  578; 
Humphrey  v.  Jones,  71  Mo.  62;  and  Western  Cement  Co.  v. 
Jones,  8  Mo.  App.  373),  relied  on  by  counsel  for  defendant, 
were  all  cases  in  which  the  guardian  of  an  insane  person  had 
traded  with  his  ward's  estate,  contrary  to  the  provisions  of 
law,  and  had  suffered  losses.  The  persons  dealing  with  him 
had  done  so  with  full  knowledge  of  the  fact  that  he  was  acting, 
not  for  himself,  but  for  his  ward.  It  was  held  that  where  the 
facts  are  known  to  both  parties,  and  the  mistake  is  one  of 
law  as  to  the  liability  of  the  principal,  the  fact  that  the  prin- 
cipal cannot  be  held  is  no  ground  for  charging  the  agent. 

We  cannot  apply  that  rule  to  this  case,  for  the  reason  that 
it  does  not  clearly  and  unequivocally  appear  that  Wilcox  was 
claiming  to  act  for  the  bank,  and  that  he  was  not  intending  to 
bind  himself.  To  say  that  he  intended  to  bind  the  bank  is  to 
suppose  him  ignorant  of  the  plain  rules  of  law  governing  the 
institution  of  which  he  was  a  principal  ofl&cer.  There  are 
many  cases  in  which  it  has  been  held  that  the  addition  to 
one's  signature  of  his  title  does  not  make  the  paper  the  con- 
tract of  the  corporation  in  which  he  is  an  officer.  Such  desig- 
nation has  been  treated  as  a  mere  description  of  the  person: 
Tilden  v.  Barnard,  43  Mich.  376;  38  Am.  Rep.  197;  Hayes  v. 
Brubaker,  65  Ind.  27. 

The  second  argument  advanced  in  support  of  the  judgment 
is,  that  there  was  no  proof  in  the  case  that  the  plaintiff  signed 
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the  replevin  bond  as  he  alleged  in  his  declaration.  I  think 
this  point  is  without  force.  The  judgment  record  in  the  suit 
larought  upon  the  replevin  bond  shows  a  copy  of  the  bond  set 
out  at  length  in  the  complaint,  as  the  only  cause  of  action  re- 
lied on.  It  will  be  presumed  in  support  of  such  judgment 
that  it  was  rendered  after  due  proof  of  the  execution  of  the 
bond  declared  on.  For  the  purpose  of  identifying  the  judg- 
ment as  rendered  upon  the  bond  signed  by  plaintiff  at  defend- 
•ant's  request,  parol  testimony  was  admissible.  I  think,  also, 
a  foundation  was  laid  for  the  admission  of  secondary  evidence 
-of  the  execution  of  the  bond.  It  was  never  in  the  possession  of 
the  plaintiflF.  It  was  delivered  in  the  first  instance  to  the  sheriff 
at  Elkhart,  Indiana,  and  by  him  assigned  to  Mrs.  Warner, 
who  brought  suit  on  it  in  that  state.  Presumably,  therefore, 
it  was  out  of  the  jurisdiction  of  the  courts  of  this  state,  and 
«econdary  evidence  of  its  contents  was  admissible  :  Woods  v. 
Burke,  67  Mich.  674. 

The  third  reason  urged  by  defendant  in  support  of  the 
judgment  is,  that  the  judgments  rendered  in  Indiana,  for  the 
payment  of  which  plaintiff  seeks  to  recover,  were  collusive 
and  fraudulent  as  to  him,  and  that  he  was  not  bound  by  them. 
If  he  is  right  in  this  position,  still  the  questions  involved  in 
such  a  claim  are  not  such  as  should  have  been  passed  upon 
by  the  court,  as  was  done  in  this  case.  The  question  of  fraud 
and  collusion  was  for  the  jury,  and  should  have  been  submit- 
ted to  them,  if  properly  in  the  case,  under  proper  instruc- 
tions. 

As  the  case  must  go  back  for  a  new  trial,  I  think  it  proper 
to  say  that  the  Indiana  judgments,  while  prima  facie  evidence 
of  the  amount  which  the  defendant  is  liable  to  pay  to  indem- 
nify the  plaintiff,  are  not  conclusive  upon  him.  He  had  no 
aiotice  of  the  pendency  of  the  first  suit,  and  the  judgment  in 
that  suit  was  finally  entered  by  consent.  It  is  open  to  him  to 
impeach  the  good  faith  of  this  transaction  if  he  can  do  so.  If 
Mr.  Knickerbocker  employed  counsel  in  good  faith  to  defend 
that  action,  it  was  proper  for  him  to  do  so,  and  any  expense 
incurred  by  him  in  such  defense  was  incurred  for  the  benefit 
of  Wilcox,  as  well  as  himself,  and  Wilcox  would  be  liable  to 
indemnify  him  against  such  payment.  Of  the  suit  brought 
by  Mr.  Van  Fleet  against  Mr.  Knickerbocker  for  counsel  fees, 
'Mr.  Wilcox  had  due  notice,  and  was  asked  to  defend.  Having 
declined  to  do  so,  we  think  he  is  bound  by  the  judgment,  un- 
less it  appear  that  it  was  rendered  under  such  circumstances 
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of  collusion  between  the  parties  as  would  amount  to  a  fraud 
upon  Wilcox. 

The  circuit  judge  was  wrong  in  directing  a  verdict  for  the 
defendant,  and  the  judgment  must  be  reversed,  and  a  new  trial 
granted.  

Agenct  —  Liability  of  an  Agent  upon  an  Unauthobizbd  Contract. 
—  The  general  rule  is,  that  an  agent  is  not  liable  upon  a  contract  signed  by 
him  without  authority,  unless  such  contract  contains  apt  words  to  charge 
him  personally:  Wallace  v.  Bentley,  77  Cal.  19;  11  Am.  St.  Rep.  231,  and 
note.  But  the  words  "agent,"  "trustee,"  and  such  like  words,  do  not  show 
an  intention  to  act  in  a  representative  character,  being  words  merely  descrip- 
Uo  pej-aonce :  Peterson  v.  Homan,  44  Minn.  1 66 ;  20  Am.  St.  Rep.  564,  and 
note.  The  agent  must  show  his  principal  liable  upon  the  contract  made  by 
him,  or  he  will  be  himself  liable  :  Stojie  v.  Wood,  7  Cow.  453 ;  17  Am.  Deo, 
529,  and  note;  note  to  Means  v.  Sioormstedt,  2  Am.  Rep.  332,  333;  Tarvtr 
V.  GarlingUmy  27  S.  C.  107;  13  Am.  St.  Rep.  628,  and  note. 

Evidence,  Secondary,  wh£N  Proper.  —  The  contents  of  a  paper  which 
is  beyond  the  jurisdiction  of  the  court  may  be  proved  by  secondary  evidenc« 
without  accounting  for  the  non- production  of  the  paper  :  Manning  v.  Marv 
ney,  87  Ala.  563  ;  13  Am.  St.  Rep.  67. 

Fraud,  Question  op,  is  for  Whom.  —  Fraud  is  ordinarily  a  question  of 
{act  for  the  jury:   Note  to  Brovm  v.  Mitchell,  11  Am.  St  Eep.  757,  768. 
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[83  Michigan,  231.] 

Mortoaoes  —  Priority  as  between  Mortgage  Notes.  —  Where  several 
distinct  notes  are  secured  by  one  mortgage,  no  one  of  them  has  any  pref* 
erence  over  the  rest  in  consequence  of  falling  due  at  an  earlier  date. 

Mortgages  —  Assignment  of  Part  Interest  in  Mortgage  cannot  be 
Varied  by  Parol.  — A  sale  and  assignment  of  two  ot  three  mortgage 
notes  and  of  a  corresponding  interest  in  the  mortgage,  containing  no  men* 
tion  of  priority  of  lien,  cannot  be  varied  by  parol  evidence  to  show  an 
oral  agreement  that  the  assignee  was  to  have  a  prior  lien  under  the  mort- 
gage as  security  for  the  payment  of.  his  notes. 

Mortgage  Assignee's  Foreclosure  of  Part  Interest  —  Priority  ow 
Lien  —  Redemption.  —  An  assignee  under  an  assignment  of  a  part  inter- 
est in  a  mortgage  and  the  notes  secured  thereby,  containing  no  provision 
for  any  priority  of  lien,  who  has  foreclosed,  and  upon  the  expiration  of 
the  time  in  which  to  redeem  has  purchased  the  equity  of  redemption,  and 
has  gone  into  possession  under  his  sheriff's  deed,  does  not  thereby  gain 
any  priority  of  right  over  the  assignor;  but  as  the  purchaser  of  the  equity 
of  redemption,  he  has  a  right  to  redeem  from  the  lien  of  the  assignor, 
and  failing  to  do  this,  the  premises  will  be  sold  and  the  proceeds  divided 
according  to  the  respective  interests  of  the  assignor  and  assignee. 

O.  M.  Valentine,  for  the  appellant. 

George  S.  Clapp  and  A.  Plummer,  for  the  respondent. 
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Long,  J.  The  bill  was  filed  in  this  cause  to  foreclose  a 
mortgage  upon  real  estate  given  by  Mary  L.  Moore  to  the  com- 
plainant. 

The  history  of  the  transaction  out  of  which  this  proceeding 
grows  is,  as  set  forth  in  the  bill,  that  on  May  9,  1874,  com- 
plainant sold  and  conveyed  ten  acres  of  land  to  defendant 
Mary  L.  Moore  for  the  sura  of  three  thousand  dollars,  and  she 
and  her  husband,  Orrin  E.  Moore,  gave  complainant  their  notes 
for  that  amount.  One  note  was  for  the  sum  of  $500,  due 
in  one  year,  and  there  were  two  other  notes,  for  the  sum  of 
$1,250  each,  due  in  two  and  three  years  from  date,  respect- 
ively, all  drawing  interest  at  the  rate  of  ten  per  cent  per 
annum.  To  secure  the  payment  of  these  notes,  Mrs.  Moore 
made  and  executed  a  mortgage  for  three  thousand  dollars 
upon  this  ten  acres  of  land,  and  also  upon  forty  acres  of  other 
land.  This  forty  acres  was  also  encumbered  by  a  prior  mort- 
gage of  four  thousand  dollars. 

Soon  after  the  execution  of  this  mortgage  and  the  notes, 
Abram  Smith,  the  other  defendant  herein,  sold  to  complainant 
his  farm,  and  took  towards  the  purchase  price  thereof  the  two 
notes  first  to  fall  due  given  by  Mrs.  Moore,  that  is,  the  $500 
and  one  of  the  $1,250  notes,  Jennings  retaining  the  other 
note.  At  the  time  of  this  purchase,  Jennings  made  an  assign- 
ment in  writing  to  Smith  of  that  part  of  the  Moore  mortgage 
represented  by  the  two  notes  so  transferred  to  him.  This  as- 
signment specifically  sets  forth  the  interest  in  the  mortgage 
which  Jennings  transferred  to  Smith,  as  that  part  of  said 
mortgage  represented  by  said  first  two  notes.  None  of  the 
notes  were  ever  paid. 

In  December,  1875,  Smith  began  foreclosure  proceedings  by 
advertisement,  and  on  March  22,  1876,  the  premises,  consist- 
ing of  said  ten  acres,  were  sold  to  Smith  at  sheriflf's  sale,  for 
the  amount  of  the  five-hundred-dollar  note,  interest,  and  costs. 
When  the  year  for  redemption  expired,  Smith  took  possession 
under  the  sheriff's  deed,  and  has  ever  since  been  in  possession 
of  the  premises,  claiming  title  through  the  sheriff's  deed.  Jen- 
nings has  never  made  any  claim  to  the  premises,  or  attempted 
to  assert  any  rights  under  his  note  and  remaining  interest  in 
eaid  mortgage,  until  the  commencement  of  this  suit. 

Defendant  Smith  in  his  answer  substantially  admits  the 
facts  set  up  in  the  bill,  but  avers  that  at  the  time  he  took 
the  notes  from  Jennings,  and  received  the  assignment  of  such 
part  of  the  mortgage,  it  was  expressly  agreed  and  understood 
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that  he  was  to  have  a  lien  under  his  two  notes  prior  to  any 
claims  Jennings  might  have  under  the  last  note  retained  by 
him. 

Testimony  was  taken  in  the  cause,  and  Smith  testified  sub- 
stantially to  the  facts  set  up  in  his  answer.  Complainant 
testified  and  claimed  on  the  hearing  that  the  purpose  of  the 
assignment  was  to  sell  to  Smith  only  so  much  of  the  mort- 
gage as  secured  the  payment  of  the  two  notes  sold  to  him, 
and  that  he  (Jennings)  still  holds  and  owns  an  interest  in 
the  mortgage  in  the  same  proportion  that  his  note  bears  to 
the  whole  debt;  that  is,  that  he  holds  and  owns  five  twelfths, 
and  Smith  seven  twelfths,  of  the  mortgage,  and  that  his  rights 
were  in  no  manner  afiected  by  the  foreclosure  made  by  Smith. 
Mrs.  Moore  did  not  appear,  and  the  bill  was  taken  as  confessed 
as  to  her. 

On  the  hearing,  the  court  below  decreed  that  the  foreclosure 
proceedings  had  by  Smith  by  advertisement  be  set  aside,  and 
the  premises  be  sold,  the  moneys  arising  from  the  sale  to  be 
divided  between  Jennings  and  Smith  in  proportion  to  their 
respective  interests;  that  is,  to  Jennings  five  twelfths,  and  to 
Smith  seven  twelfths.  From  this  decree  defendant  Smith 
appeals. 

The  assignment  does  not  state  that  Smith's  two  notes  were 
to  be  held  as  prior  liens  over  the  note  retained  by  Jennings. 
It  does  not  purport  to  assign  the  whole  interest  which  Jen- 
nings had  in  the  mortgage,  but  only  that  part  represented  by 
the  two  notes  given  over  to  Smith.  Whatever  the  under- 
standing was  as  to  which  should  have  priority  of  lien  cannot 
be  shown  except  by  the  assignment  itself.  That  was  the 
agreement  between  the  parties,  and  it  cannot  be  changed  or 
varied  by  parol  evidence.  Taking  the  assignment,  then,  as 
the  agreement,  it  appears  that  Jennir.gs  was  to  and  did  re- 
tain five  twelfths  of  the  mortgage,  and  only  transferred  to 
Smith  seven  twelfths.  This  was  an  installment  mortgage, 
and  under  the  statute  each  installment  must  be  taken  and 
deemed  a  separate  and  independent  mortgage:  Howell's 
Statutes,  subd.  4,  sec.  8498.  While  this  is  so,  where  these 
several  distinct  payments  are  thus  secured  by  one  mortgage, 
no  one  of  them  has  any  preference  over  the  rest  in  conse- 
quence of  falling  due  sooner,  but  all  have  equal  claims  to  be 
paid  ratably  out  of  the  land:  Cooper  v.  UlmanUy  Walk.  Ch. 
261;  English  v.  Carney j  25  Mich.  178j  McCurdy  v.  Clark,  27 
Mich.  447. 
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The  foreclosure  made  by  Smith  in  no  manner,  however, 
affected  the  rights  of  Jennings  in  the  security.  Neither  had 
any  preference  over  the  other  before  such  foreclosure,  and  no 
such  preference  was  acquired  by  the  proceedings  to  foreclose. 
It  undoubtedly  took  away  the  rights  of  Mrs.  Moore  to  the 
possession  if  the  foreclosure  proceedings  were  valid,  but  it  in 
no  manner  adjusted  the  rights  between  Jennings  and  Smith. 
By  the  proceedings,  Smith  did  not  become  the  owner  of  the 
whole  land,  or  any  definite  undivided  interest  therein,  freed 
from  the  lien  of  Jennings's  part  of  the  mortgage.  Though  it 
operated  as  a  foreclosure  of  the  rights  of  Mrs.  Moore,  or  any 
person  claiming  through  or  under  her,  yet  Jennings's  rights 
and  interests  were  not  changed  under  his  mortgage  lien,  as 
his  rights  were  in  no  way  subordinate  to  those  of  Smith.  But 
Smith  having  purchased  Mrs.  Moore's  equity  of  redemption, 
he  has  the  right  to  redeem  from  the  lien  under  the  Jennings 
portion  of  the  mortgage.  Failing  in  this  within  six  months 
from  this  date,  the  premises  will  be  advertised  and  sold  as  in 
ordinary  foreclosure  proceedings,  and  the  moneys  arising  from 
the  sale  be  brought  into  court  and  be  distributed,  under  order 
of  the  court,  between  Smith  and  Jennings,  in  proportion  as 
the  notes  held  by  each  bear  to  the  whole  amount  secured  by 
the  mortgage. 

The  decree  of  the  court  below  setting  aside  the  mortgage  fore- 
closure made  by  Smith  will  be  reversed,  and  decree  entered  in 
the  court  below  in  accordance  with  this  opinion,  the  case  to 
be  remanded  to  the  court  below  for  the  purpose  of  carrying 
out  the  decree.     Complainant  will  recover  hie  costs. 


Payment  —  Several  Notes.  —  Where  four  notes  were  secured  by  on* 
mortgage,  and  the  first  two  which  matured  were  also  signed  by  a  surety, 
the  property  having  been  sold  under  the  mortgage  for  an  amount  moro 
than  sufficient  to  pay  off  tlie  first  two  notes,  but  not  enough  to  discharge 
all  the  notes,  the  surety  could  not  insist  in  applying  such  amount  upon  the 
first  two  notes,  but  the  holders  of  the  other  notes  were  entitled  to  apply  the 
money  upon  their  notes:  Hanson  v.  Manley,  72  Iowa,  48.  Unsecured  debts 
have  the  preference  over  secured  debts:  Fraaier  v.  Lariahan,  71  Md.  131;  17 
Am.  St.  Rep.  516.  But  in  Duncan  v.  Thomas,  81  Cal.  56,  it  is  decided  that 
in  the  case  of  several  obligations,  neither  party  making  the  application,  a 
payment  by  the  debtor  will  be  applied  by  the  law  upon  the  one  which  first 
matures;  an  I  this  rule  is  applied  in  Greorgia  to  unsecured  and  secured  claima 
*like:  Lawton  v.  Blitc/i,  83  G-a.  663. 

A&siGNMENTS  —  Parol  EVIDENCE.  —  Ordinarily,  parol  evidence  cannol 
vary  a  written  assignment:  Richardson  v.  Jolimon,  41  Wis.  100;  22  Am. 
Rep.  712;  Osgood  v.  Davis,  18  Me.  146;  36  Am.  Dec.  708. 
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Menzer  v.  Menzeb. 

[8S  Michigan,  819.] 
DivoRCB  —  Extreme  Cruelty.  —  Where  a  husband  conveys  to  his  wife  bis 
homestead  aad  household  furniture,  constituting  the  bulk  of  his  prop- 
erty, after  which  his  wife  refuses  to  cohabit  with  him,  and  although 
allowing  him  to  keep  a  room  in  the  house,  finally  drives  him  from  it  by 
moving  away  and  leasing  the  hous<3  to  strangers,  this  constitutes 
extreme  cruelty  on  her  part,  which  entitles  the  haabaQd  to  a  divorce. 

Frank  B.  Leland,  for  the  appellant. 
Howard  and  Gold,  for  the  respondent. 

Morse,  J.  The  bill  of  complaint  in  this  cause  was  filed 
November  24,  1888,  praying  for  a  divorce  on  the  grounds  of 
extreme  cruelty  and  desertion.  Defendant  answered,  denying 
the  acts  of  cruelty  and  desertion  charged,  and  alleging  that 
the  cause  of  their  domestic  unhappiness  was  the  fault  of  com- 
plainant. 

The  parties  were  married  in  January,  1866,  in  California. 
Since  1870  the  complainant  has  resided  in  Flint,  Genesee 
County,  Michigan.  His  wife  lived  with  him  until  April,  1887, 
but  now  resides  in  Detroit.  The  children  of  the  marriage  live 
with  her.  There  are  four  of  them,  —  two  sons  and  two  daugh- 
ters. At  the  time  of  the  filing  of  the  bill  they  were  aged, 
respectively,  twenty-two,  twenty,  fourteen,  and  ten  years. 

The  testimony  of  the  complainant  makes  a  sufficient  case 
of  extreme  cruelty  on  the  part  of  his  wife.  Most  of  the  acts 
charged,  however,  stand  alone  upon  his  evidence,  without  cor- 
roboration from  any  one.  The  children  support  the  mother 
in  her  denial  of  cruelty  to  the  father.  To  the  same  eflect  is 
the  testimony  of  a  domestic,  a  woman  who  lived  in  the 
family  for  ten  or  twelve  years,  and  up  to  within  two  or  three 
years  of  the  separation  of  the  parties.  The  circuit  judge, 
before  whom  the  testimony  was  taken  in  open  court,  refused 
the  complainant  a  decree,  and  dismissed  his  bill. 

One  of  the  main  charges  of  cruelty  in  the  bill,  we  think,  is 
sustained  by  the  evidence.  The  complainant  is  shown  to  be 
a  hard-working,  industrious  man,  and  more  than  generous  in 
his  expenditures  for  his  family.  His  wife  was  inclined  to  be 
extravagant,  but  her  wants  and  wishes  were  always  gratified 
in  the  way  of  household  expenses.  The  testimony  of  every 
disinterested  witness  shows  that,  ordinarily,  the  complainant 
was  the  most  indulgent  of  husbands  and  fathers,  and  more  so 
than  his  means  warranted.     One  of  his  sons  testifies:  *'  My 
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father  seemed  to  do  everything  he.  could  for  his  family." 
There  were  quarrels  between  husband  and  wife,  in  which 
neither  was  blameless,  but  he  has  been  more  sinned  against 
than  sinning. 

He  erected  a  comfortable  and  substantial  home  upon  two 
lots  in  the  city  of  Flint,  which  is  worth  four  or  five  thousand 
dollars.  This  he  caused  to  be  deeded  to  the  defendant.  He 
also  gave  her  all  the  furniture  therein,  except  his  own  personal 
belongings.  This  was  the  bulk  of  his  property.  For  some 
time  after  his  wife  refused  to  cohabit  with  him,  he  was  allowed 
the  privilege  of  a  room  in  this  house,  but  finally  he  was  driven 
from  it.  His  wife  moved  to  Detroit,  and  rented  the  homestead 
to  strangers.  It  is  evident,  also,  that  he  was  not  well  treated 
for  some  time  before  he  was  compelled  to  leave  the  house. 
We  think  this  action  of  the  wife  can  be  considered  extreme 
cruelty. 

One  of  his  daughters  also  sent  a  communication  to  a  dis- 
reputable paper  at  Saginaw,  which  was  published,  in  relation 
to  her  father,  showing  a  malicious  spite  and  feeling  not  com- 
mendable in  any  child,  much  less  in  one  who  had  been  so 
generously  and  kindly  treated  as  she  had  been  by  her  father. 
The  mother  aided  and  abetted  the  daughter  in  this  transac- 
tion. It  is  evident  that  the  wife  has  lost  all  aflection  for  her 
husband,  and  does  not  desire  to  live  with  him  any  longer. 
But  she  is  determined  that  he  shall  not  have  a  divorce,  and  is 
actuated  in  this  determination  by  something  more  than  the 
fact  that  she  is  a  Catholic,  and  does  not  believe  in  divorces, 
which  she  claims  is  the  reason  of  her  opposition. 

The  decree  of  the  court  below,  dismissing  complainant's 
bill,  is  reversed.  He  will  be  granted  a  decree  of  absolute 
divorce  here  for  extreme  cruelty.  No  costs  will  be  allowed 
either  party.  As  the  wife  has  nearly  all  the  property,  no 
alimony  will  be  granted  her. 


DivoECB  —  ExTBEMB  Crueltt.  —  As  to  what  eonstftntes  eroelfcy  whi<A  ia 
a  valid  ground  for  a  divorce,  see  Mc  Vieiar  ▼.  Mc  Viekar,  46  N.  J.  Bq.  490;  19 
Am.  St.  Rep.  422,  and  note  433{  Tomgi  ▼.  Tomga,  ISO  BL  2S0{  17  Am.  St. 
Rep.  313,  aad  not*. 
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Shaw  v.  Hill. 

[83  MiCHiOAM,  322.] 

B/BOTMBNT  —  Partibs.  —  An  employee  of  defendant  in  ejeotment,  who  ii 
permitted  to  reside  upon  the  disputed  premises  when  the  suit  is  brought, 
and  who  claims  no  interest  in  the  land,  is  not  a  necessary  party  defend* 
ant. 

Ejectment,  What  Necessary  to  Maintain.  —  PlaintiflF,  who  has  no  title 
to  the  land,  but  entered  into  possession  in  good  faith,  under  a  claim  of 
right  which  proved  valueless,  may  maintain  ejectment  against  one  who 
obtained  possession  through  plaintiff's  tenant,  and  who  shows  no  title, 
right,  or  interest  in  the  land,  except  a  claim,  merely  asserted,  and  not 
proved,  of  being  the  original  owner. 

Ejectment.  — Equitable  Tijxe  cannot  bb  Set  up  to  overthrow  a  legal 
title  in  an  action  of  ejectment. 

Ejectment — Equitable  Title  —  Defense.  — The  right  of  possession  under 
color  or  claim  of  title  by  plaintiff  in  ejectment  may  be  prima/ade  title 
as  against  a  mere  intruder;  but  when  an  equitable  interest  is  shown  by 
defendant  which  is  unconnected  with  and  independent  of  plaintiff's  claim 
of  title,  such  defendant  may  show  in  defense  that  plaintiff  has  no  title  to 
the  premises. 

Jacob  J.  Van  Riper  and  George  S.  Clapp,  for  the  appellant 

0.  W.  Coolidge  and  Edward  Bacon,  for  the  respondent. 

Morse,  J.  This  case  has  been  here  once  before,  and  will  be 
found  reported  in  79  Michigan,  86.  The  facts  are  not  materi- 
ally different  from  what  they  were  then,  except  in  the  show- 
ing made  by  defendant  as  to  her  title  to  the  premises. 

There  was  also  on  the  last  trial  some  evidence  tending  to 
show  that  one  Curran  was  in  the  actual  occupancy  of  the 
premises  at  the  time  this  suit  was  brought,  and  it  is  claimed 
by  the  defendant  that  he  should  have  been  made  a  defendant. 
It  was  shown,  however,  that  the  occupancy  of  Curran  was  for 
but  a  short  time,  and  while  he  was  working  for  defendant; 
that  he  made  no  claim  to  any  rights  in  the  land,  either  as  ten- 
ant or  otherwise.  It  seems  he  wanted  to  move  into  the  house 
on  the  premises,  and  the  defendant  permitted  him  to  do  sa 
Under  the  circumstances,  it  was  not  necessary  to  make  him  a 
party. 

We  held  in  the  case  when  it  was  here  before  that  plaintiff, 
although  he  was  shown  to  have  no  title  in  the  land,  but  enter- 
ing into  possession  in  good  faith,  under  a  claim  of  right  —  hii 
tax  title  deeds  —  which  proved  valueless,  could  nevertheless 
maintain  ejectment  against  the  defendant,  who  obtained  pos- 
session through  plaintiff's  tenant,  Streeter,  and  who  showed 
no  title,  right,  or  interest  in  the  land,  except  a  claim,  merely 
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asserted,  but  not  proved,  of  being  the  original  owner  of  the 
land;  citing  Bertram  v.  Cook,  32  Mich.  521;  Cook  v.  Bertram^ 
37  Mich.  125;  Bertram  v.  Cook,  44  Mich.  397;  Morse  v.  Byam, 
55  Mich.  594;  Fuller  v.  Sweet,  30  Mich.  241;  18  Am.  Rep.  122. 
See  Shaw  v.  Hill,  79  Mich.  90.  But  it  was  also  pointed  out  in 
the  opinion  that  had  the  defendant  proved  title  to  herself  in 
the  land,  the  suit  could  not  have  been  maintained  by  the  plain- 
tiff, for  the  reasons  given  in  Jochen  v.  Tibbells,  50  Mich.  36,  where 
it  was  said  that  if  "  the  landlord  seeks  to  recover  the  posses- 
sion he  can  do  so  under  the  lease;  but  if  he  goes  further,  and 
claims  the  premises  in  fee,  the  tenant  is  not  estopped  from  de- 
nying any  right  claimed  by  the  plaintiff  further  or  greater 
than  that  of  possession.  This  fully  protects  the  landlord, 
who  regains  his  possession,  and  the  tenant,  having  gained  no 
advantage  by  taking  a  lease,  the  parties  then  are  in  proper 
position  to  litigate  the  title,  should  they  desire  so  to  do.  If  the 
plaintiff's  position  is  correct,  a  judgment  in  fee  may  be  ob- 
tained by  estoppel  against  the  tenant,  and  thus  the  landlord 
has  acquired  an  advantage  which  he  would  not  be  entitled 
to." 

This  is  exactly  what  has  been  done  in  this  case.  The  ver- 
dict was  directed  by  the  court  that  the  plaintiff  was  well  en- 
titled to  hold  the  premises  in  fee,  and  against  the  defendant 
for  possession;  and  without  any  title  at  all,  the  plaintiff  has 
judgment  against  the  defendant  for  the  fee  of  the  land.  It  is 
true,  when  the  case  was  here  on  the  other  record,  we  said  that 
Buch  a  judgment  might  be  entered  as  against  a  mere  intruder 
upon  the  possession  of  one  having  prior  possession,  and  being 
ousted  by  such  intruder;  and  that  against  such  an  intruder 
the  person  first  in  possession,  claiming  title,  has  a  valid,  sub- 
sisting interest  amounting  to  a  prima  facie  title  in  fee.  The 
trial  court  undoubtedly  intended  to  follow  our  ruling  when  he 
directed  the  verdict  as  he  did  upon  the  last  trial. 

But  upon  the  first  trial  Mrs.  Hill  made  no  proof  of  any 
right  or  title  in  herself  to  the  premises,  and  this  was  the  con- 
trolling fact  which  ruled  our  holding  when  the  case  was  first 
here.  Upon  this  record,  it  appears  that  she  proved  at  least 
an  equitable  title  to  or  interest  in  the  land,  entirely  indepen- 
dent of  and  adverse  to  any  claim  of  plaintiff.  She  showed  a 
patent  from  the  United  States  to  Charles  J.  Lanman,  Septem- 
ber 10,  1838.  She  also  introduced  the  records  in  the  office  of 
the  register  of  deeds  of  Berrien  County,  which  showed  a  deed 
by  Lanman  and  wife  to  Stanley  H.  Fleetwood,  September  13, 
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1850,  and  by  Fleetwood  to  Charles  Butler,  May  1,  1852,  by 
Butler  to  Clinton  B.  Fiske,  July  6,  1853,  and  by  Fiske  to 
James  B.  Crippen,  May  16,  1855.  These  deeds  were  all  re- 
corded on  and  before  May  18,  1855.  It  was  also  shown  that, 
February  9,  1866,  Crippen  sold  this  land  to  Greenleaf  Glidden 
upon  a  land  contract.  This  contract  was  recorded,  but  was 
not  acknowledged,  and  was  shown  by  the  record.  Crippen 
died  in  1869,  and  left  a  will,  in  which  he  directed  his  execu- 
tors to  sell  all  his  lands.  His  wife  was  appointed  executrix 
in  his  will,  in  company  with  Clinton  B.  Fiske  and  David  B. 
Dennis.  Mrs.  Crippen  alone  qualified,  for  what  reason  the 
probate  records  fail  to  show.  Glidden  assigned  his  contract 
to  the  defendant,  and  Mrs.  Crippen  ratified  it,  and,  as  execu- 
trix, deeded  the  land  to  Mrs.  Hill,  January  18,  1872. 

The  deed  from  Lanman  to  Fleetwood  was  executed  in- 
Connecticut  before  one  John  T.  Waite,  purporting  to  be  a  com- 
missioner of  deeds  within  that  state  for  the  state  of  Michigan.. 
It  was  objected  to  because  it  did  not  purport  to  be  executed; 
and  ackno  .vledged  according  to  the  laws  of  the  state  of  Michi- 
gan, because  the  record  did  not  show  that  the  acknowledg- 
ment bore  the  official  seal  of  the  commissioner.  The  record 
of  the  deed  from  Fleetwood  to  Butler  was  also  objected  to, 
because  the  acknowledgment  did  not  recite  "  that  it  was  exe- 
cuted according  to  the  laws  of  the  state  of  Michigan,  or  that 
the  execution  of  the  same  was  the  free  act  and  deed  of  the 
grantor."  It  was  acknowledged  before  a  commissioner  of 
deeds  in  the  state  of  New  York.  The  deed  from  Mrs.  Crippen, 
as  executrix,  was  objected  to  for  the  reason  that  it  was  exe- 
cuted and  acknowledged  by  her  alone,  and  was  never  signed  or 
acknowledged  by  Clinton  B.  Fiske  or  David  B.  Dennis,  ex- 
ecutors named  in  her  husband's  will.  The  record  of  the  con- 
tract to  Glidden  was  objected  to  because  there  was  no  law 
authorizing  its  record,  it  not  being  witnessed  or  acknowledged. 
These  evidences  of  title  in  Mrs.  Hill  were  all  received  by  the 
court,  in  the  first  place,  when  offered  in  evidence,  under  the 
objections  above  noted.  By  his  ruling  afterwards,  he  evidently 
held  the  chain  of  title  not  complete,  but  in  what  respect  is  not 
shown  by  the  record. 

Conceding  that  the  chain  of  title  from  the  United  States  to 
Mrs.  Hill  was  not  established,  was  there  enough  shown  to  per- 
mit her  to  contest  the  title  of  the  plaintiff,  or  his  prima  facie 
title  arising  out  of  his  prior  possession?  There  was  certainly 
enough  to  show  that  she  was  more  than  a  mere  intruder  with- 
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out  any  claim  of  title  whatever.  She  has  certainly  shown  an 
attempt  to  convey  the  title  from  Lanman  through  mesne  con- 
veyances, and  the  equity  of  none  of  them  is  controverted. 
There  is  nothing  tending  to  show  a  want  of  good  faith  in  any 
one  of  the  conveyances.  She  has  not  the  legal  title,  simply 
because  of  defects  in  the  acknowledgments  of  some  of  the 
deeds. 

But  it  is  said  that  her  title  or  interest  being  merely  an 
equitable  one,  it  cannot  be  shown  as  a  matter  of  defense  in 
an  action  of  ejectment.  It  has  been  held  by  this  court  many 
times  that  an  equitable  title  cannot  be  set  up  against  the  legal 
title:  Ryder  v.  Flanders,  30  Mich.  336;  Whiting  v.  Butler,  29 
Mich.  122;  Conrad  v.  Long,  33  Mich.  78;  Harrett  ».  Kinney^ 
44  Mich.  457;  Yale  v.  Stevenson,  58  Mich.  537;  Geiges  v. 
Greiner,  68  Mich.  153.  But  this  is  not  setting  up  an  equita- 
ble title  against  a  legal  title.  The  cases  above  cited  are  those 
where  the  legal  title  was  fully  established,  and  the  evidence  of 
the  equitable  title  was  sought  to  be  introduced  to  overthrow 
the  legal  title,  which,  without  such  evidence,  was  admitted. 
But  here  the  plaintifiF  is  shown  to  have  no  title.  The  title  or 
interest  of  the  defendant  is  independent  of  the  title  claimed 
by  plaintifiF,  and  has  no  connection  with  it.  If  plaintiflfs  tax 
titles  are  void,  as  they  seem  to  be  conceded  to  be,  his  only 
right  to  the  premises  is  the  right  of  possession  under  color  of 
title  as  against  a  mere  intruder  without  any  title,  which  in 
law,  as  against  such  intruder,  will  be  deemed  a  prima  facie 
title  in  fee.  But  with  the  defendant  in  possession  when  plain- 
tiff commenced  his  action  of  ejectment,  with  an  equitable  title 
or  interest  in  the  land,  and  the  plaintiff  without  title,  although 
defendant  might  be  estopped  by  her  agreement  with  Streeter 
from  disputing  plaintiff's  right  to  the  possession,  can  he  re- 
cover against  her  the  title  in  fee  to  the  premises?  We  think 
not.  He  would  thereby  gain  an  advantage  over  the  defend- 
ant that  he  was  not  entitled  to:  Jochenv.  Tibbells,  50  Mich.  36. 

Plaintiff's  action  for  his  possession,  if  he  was  entitled  to  it, 
should  have  been  by  summary  proceedings  under  the  statute. 
If  he  chooses  to  bring  ejectment,  he  must  be  prepared  to  show 
some  interest  in  the  land  other  than  a  naked  right  to  the  pos- 
session. He  must  have  "a  valid,  subsisting  interest"  in  the 
premises  as  well  as  the  right  to  possession:  Howell's  Statutes, 
sec.  7790.  The  right  of  possession  under  color  or  claim  of 
title  may  be  prima  facie  title  as  against  a  mere  intruder,  but 
when  an  equitable  interest  is  shown  by  the  defendant  in  the 
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land,  an  equity  unconnected  with  and  independent  of  plain- 
tiffs claim  of  title,  such  defendant  may  show,  in  defense  to 
the  action  of  ejectment  which  has  been  planted  against  him, 
that  plaintiff  has  no  title  at  all  to  the  premises. 

The  judgment  must  be  reversed,  and  a  new  trial  granted, 
with  costs  of  this  court  to  defendant. 

Ejectment  —  Parties  to  the  Action.  —  As  to  who  may  be  joined  as  par- 
ties defendant  in  an  action  of  ejectment,  see  Allen  v.  Ranson,  44  Mo.  263; 
100  Am.  Dec.  282;  Den  ex  deni.  v.  Branson,  5  Ired.  426;  44  Am.  Rep.  45, 
and  note. 

EjECi'MENT  —  Plaintiff's  Title.  —  As  to  the  title  in  the  plaintiflf  neces- 
sary to  maintain  an  action  of  ejectment,  see  Hobby  v.  Bunch,  83  Gat.  1;  20 
Am.  St.  Rep.  301,  and  note  306,  307. 

Ejectment  —  Defense  to  the  Action.  — In  an  action  of  ejectment,  the 
general  rule  seems  to  be  that  all  defenses  not  legal  in  their  nature  are  ex 
eluded;  neither  equitable  title  uor  equitable  defenses  are  available  to  the  do* 
fendaut:  McKay  v.  Williams,  67  Mich.  547;  U  Am.  St.  Rep.  597,  and  note. 
But  in  California,  New  York,  and  Texas,  equitable  defenses  and  equitable 
titles  may  be  relied  upon  by  the  defendant:  Morrison  v.  Wilson,  13  CaL 
494;  73  Am.  Dec.  593;  Grary  v.  Goodman,  12  N.  Y.  266;  64  Am.  Dec  506j 
Heill  V.  Ketse,  5  Tex.  23;  51  Am.  Deo.  746. 


Richards  v.  Continental  Insurance  Company. 

[83  Michigan,  508.] 

Insurance  —  Occcpanct  of  Dwelling.  —  An  insured  dwelling  which  has 
been  abandoned  as  a  dwelling  two  days  before  its  loss  by  fire,  and  with 
no  intention  to  return,  is,  in  law,  vacant,  within  the  meaning  of  an  in- 
surance policy  providing  that  it  shall  be  void  if  at  any  time  the  house 
shall  become  vacant  or  unoccupied. 

Imsurance  —  Offer  of  Compromise  — Waiver. —  An  offer  to  compromise  a 
loss  for  half  the  amount  due  on  a  policy  of  insurance,  made  by  a  gen- 
eral adjuster  without  authority  to  waive  or  alter  any  of  the  terms  of 
policies,  and  without  any  admission  of  liability  on  the  part  of  the  com- 
pany, does  not  constitute  a  wauver  of  the  right  to  forfeit  the  policy  under 
a  clause  providing  for  forfeiture  in  case  the  premises  shall  become  va- 
cant and  unoccupied. 

Thomas  A.  Wilson  and  Daniel  A.  Ferguson,  (or  the  appellant. 

Barkworth  and  Cobb,  for  the  respondent. 

Grant,  J.  This  is  a  suit  upon  a  policy  of  insurance  to 
recover  for  a  loss  by  fire  of  a  dwelling-house  covered  by  the 
policy. 

The  principal  question  in  the  case  is,  whether  the  building 
was  "  vacant  or  unoccupied  "  so  as  to  avoid  the  policy.     The 
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house  had  been  occupied  by  a  tenant  of  the  plaintiff.  The 
plaintiff  had  notified  his  tenant  to  vacate  the  house,  which 
the  tenant  agreed  to  do,  and  did.  The  tenant  rented  another 
house,  and  moved  into  it  with  his  family  two  days  before  the 
fire  occurred.  Plaintiff  lived  about  a  mile  from  the  house,  and 
was  informed  that  his  tenant  had  left.  The  tenant  left  some 
goods  in  the  house,  but  they  were  not  such  as  he  needed  at 
the  time  for  the  purpose  of  housekeeping.  He  spoke  to  the 
plaintiff  about  leaving  them  there  temporarily.  The  policy 
provided  that  it  should  be  null  and  void  if  at  any  time  the 
house  should  be  or  become  vacant  or  unoccupied. 

I  think  the  house  was  "  vacant "  within  the  rule  of  Bonen- 
fant  V.  American  Fire  Ins.  Co.,  76  Mich.  653.  It  was  there 
said:  "Occupancy  implies  an  actual  use  of  the  house  as  a 
dwelling-place."  This  dwelling-house  had  been  abandoned 
so  far  as  any  occupancy  was  concerned.  The  tenant  had  left, 
with  no  intention  to  return,  and  no  other  person  was  moving 
in  to  take  his  place.  The  contract  of  insurance  was  violated, 
and  thereby  rendered  null  and  void.  The  occupancy  provided 
for  in  the  contract  of  insurance  had  ceased.  This  was  not  a 
questionof  fact  for  the  jury.  The  facts  were  undisputed.  The 
question  was  therefore  one  of  law  for  the  determination  of 
the  court. 

It  is  insisted  by  the  plaintiff  that  the  defendant  waived  its 
right  to  make  this  a  defense.  The  policy  provided  that  no  other 
than  the  superintendent  of  the  western  department  of  the 
defendant  at  Chicago  should  have  power  or  authority  to  waive 
or  alter  any  of  the  terms  or  conditions  of  the  policy,  and  that 
all  the  agreements  by  the  superintendent  must  be  signed  by 
him.  No  waiver,  written  or  verbal,  by  this  superintendent  is 
claimed.  Upon  being  informed  of  the  loss,  the  adjuster  and 
general  agent  for  Michigan,  by  appointment,  met  the  plaintiff, 
who  told  him  about  the  removal  of  the  tenant  from  his  house. 
Plaintiff  testifies  that  the  adjuster  replied:  "We  consider  it 
vacant,  but  we  are  not  going  to  be  technical  about  the  matter. 
We  are  satisfied  that  you  had  the  loss.  I  will  pay  you  $450 
and  cancel  your  policy,  if  you  will  take  it." 

The  policy  was  for  nine  hundred  dollars,  and  the  property 
was  worth  considerably  more  than  that.  Plaintiff  declined  to 
accept  the  proposition,  when  the  adjuster  again  said:  "  Well, 
think  of  it  two  or  three  weeks,  and  any  time  you  conclude  to 
accept  this  offer  write  to  me,  and  I  will  cancel  your  policy,  and 
pay  you  $450." 


Dec.  1890.]  Wolf  t;.  Slosson.  613 

This  did  not  constitute  a  waiver.  A  man  may,  without 
prejudice  to  his  rights,  offer  to  buy  his  peace.  This  ofifer  of 
compromise  was  inadmissible  in  any  aspect  of  the  case.  The 
solemn  and  deliberate  contracts  of  parties  cannot  be  set  aside 
by  such  offers.  The  language  used  by  the  adjuster  contained 
no  admission  of  liability  on  the  part  of  the  defendant. 
Plaintiff's  rights  under  the  contract  were  not  prejudiced  or 
injured  by  this  conversation.  He  lost  nothing  by  it,  and  was 
not  thereby  induced  to  forego  any  of  his  rights  under  the 
policy.  The  circuit  judge  therefore  properly  instructed  the 
jury  to  render  a  verdict  for  the  defendant. 

Judgment  affirmed,  with  costs. 


Fire  Insukance —  "Vacant  and  Unoccupied."  —  As  to  the  significance 
and  meaning  of  the  words  "vacant  and  unoccupied"  as  used  in  policies  of 
fire  insurance,  see  Hotchkiss  v.  Pheenix  Iii-t.  Co.,  76  Wis.  259;  20  Am.  St.  Rep. 
69,  and  note;  McQueeny  v.  Phoenix  Ins.  Co.,  52  Ark.  257;  20  Am.  St.  Rep. 
179,  and  note. 

Fire  Insurance  —  Waiver  of  Condition.  —  As  to  what  is  necessary  to 
constitute  a  waiver  on  the  part  of  an  insurance  company,  such  as  will  pre- 
vent it  from  relying  upon  the  terms  of  the  policy,  see  Weidert  v.  State  Ins, 
Co.,  19  Or.  261;  20  Am.  St.  Rep.  809. 


Wolf  v.  Slosson. 

[i^S  Michigan,  643.] 
Assignment  for   Benefit  of  Cheditors  —  Fraud  —  Preferences. — An 
assignment  for  the  benefit  of  creditors,  when  fully  perfected,  cannot  be 
set  aside  at  the  suit  of  an  attachment  or  execution  creditor  by  proof  of 
unlawful  preferences  or  of  any  fraud  in  the  matter  of  such  assignment. 

Charles  B,  Lothrop,  for  the  appellant. 

Charles  H.  Rose,  for  the  respondent. 

Cahill,  J.  Stevens  and  Farrar,  a  firm  doing  a  general 
hardware  business  at  Evart,  Michigan,  made  a  general  assign- 
ment for  the  benefit  of  their  creditors  on  February  8,  1890,  to 
the  plaintiff,  who,  with  his  brother,  were  bankers  at  Evart, 
under  the  name  of  Wolf  Brothers.  No  question  is  made  of 
the  regularity,  and  strict  compliance  with  the  provisions  of 
the  statute,  of  all  the  assignment  proceedings  on  their  face, 
including  the  filing  of  the  bond,  notice  to  the  creditors,  etc. 

On  February  1,  1890,  Stevens  and  Farrar,  claiming  to  be 
indebted  to  Wolf  Brothers  in  the  sum  of  five  hundred  dollars, 
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gave  them  a  chattel  mortgage  on  their  stock,  due  April  1, 
1890,  for  that  amount. 

Fletcher,  Jenks,  &  Co.  are  a  firm  doing  a  wholesale  hard- 
ware business  at  Detroit,  and  at  the  time  of  the  assignment 
of  Stevens  and  Farrar,  were  their  creditors  to  a  large  amount. 
On  February  28,  1890,  Fletcher,  Jenks,  &  Co.  began  a  suit  in 
the  circuit  court  of  Osceola  County,  by  attachment,  against 
Stevens  and  Farrar,  and  the  appellant,  the  sheriff  of  said 
county,  took,  by  said  writ,  the  goods  in  controversy  from  the 
assignee.  This  suit  in  trover  was  then  brought  by  the  as- 
signee against  the  sheriff. 

On  the  trial,  the  plaintiff  offered  in  evidence,  and  relied 
upon,  the  assignment  and  the  proceedings  subsequent  thereto 
to  support  his  title.  Evidence  was  also  offered  of  the  seizure 
of  these  goods,  while  in  the  hands  of  the  assignee,  by  the  de- 
fendant under  his  writ  of  attachment  against  Stevens  and 
Farrar.  The  defendant  offered  in  evidence  the  chattel  mort- 
gage, dated  February  1,  1890,  from  Stevens  and  Farrar  to 
Wolf  Brothers,  claiming  that  it  was  really  a  part  of  the  as- 
signment, was  simultaneous  with  it,  and  was  taken  with  full 
knowledge  on  the  part  of  the  assignee  of  the  insolvency  of  the 
assignors,  and  of  their  intent  to  make  an  assignment,  and 
constituted  such  a  preference  as  to  render  the  assignment  void 
as  against  the  attachment  levy.  The  trial  judge  excluded  the 
mortgage,  holding  that,  even  were  the  facts  as  claimed,  this 
preference  did  not  avoid  the  assignment,  and  constituted  no 
defense  to  the  action,  and  that  a  creditor's  only  remedy  in 
case  of  such  preference  was  by  proceedings  in  equity  under 
the  statute. 

The  question  here  raised  is  as  to  whether  an  assignment, 
under  chapter  303,  section  1,  Howell's  Statutes,  which  provides 
"  that  all  assignments  commonly  called  common-law  assign- 
ments for  the  benefit  of  creditors  shall  be  void,  unless  the 
same  shall  be  without  preferences  as  between  such  creditors," 
can  be  attacked  in  a  court  of  law  by  proof  of  unlawful  prefer- 
ences. It  is  conceded  by  counsel  for  appellant  that  the  rule 
was  considered  as  settled  in  this  state  against  him  by  Coota 
V.  Radford,  47  Mich.  37,  except  for  the  case  of  Kendall  v. 
Bishop,  76  Mich.  634.  But  it  is  claimed  that  the  latter  case  has 
shaken  the  view  formerly  entertained  by  the  profession,  and 
that  many  now  regard  the  doctrine  of  Coots  v.  Radford,  47 
Mich.  37,  as  essentially  modified,  if  not  entirely  overruled. 
We  are  all  agreed  that  it  was  not  the  intention  of  the  court,  in 
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the  case  of  Kendall  v.  Bishop,  76  Mich.  634,  to  overrule  Coots 
V.  Radford,  47  Mich.  37.  The  instrument  considered  in  Keu' 
doll  V.  Bishop,  76  Mich.  634,  was  not  intended  by  the  parties 
to  it  as  an  assignment  under  the  statute.  It  was  held  to  be 
an  assignment  by  construction  merely.  No  attempt  had  been 
made  by  the  parties  to  comply  with  the  statutory  require- 
ments concerning  assignments  by  giving  a  bond,  or  in  any 
other  respect, and  although  the  decision  was  not  put  upon  the 
ground  that  an  attachment  would  lie  against  the  property  be- 
cause the  statutory  requirements  concerning  assignments  had 
not  been  complied  with,  still,  that  fact  was  in  the  case,  and 
must  have  had  its  weight  in  determining  the  result. 

It  was  said  in  Beard  v.  Clippert,  63  Mich.  719,  that  "  a 
creditor  of  the  assignors,  after  the  time  given  by  the  statute 
to  file  the  bond  has  expired,  has  two  remedies  open  to  him. 
He  may  proceed  upon  the  equity  side  of  the  court  to  have  the 
trust  carried  out  through  the  intervention  of  a  receiver  and 
the  supervisory  powers  of  a  court  of  chancery,  or  he  may,  if 
no  other  creditor  invokes  the  aid  of  chancery,  proceed  to  en- 
force his  claim  against  the  property  of  his  debtor  by  levy  of 
attachment  or  execution,  as  if  the  attempted  assignment  had 
not  been  made.  He  is  not  obliged,  because  an  attempted  as- 
signment has  been  made,  but  fails  utterly  for  want  of  the  fil- 
ing of  the  required  bond,  to  proceed  to  enforce  the  trusts  of  the 
assignment  in  a  court  of  equity." 

It  is  said  that  the  language  here  used  was  obiter,  but  never- 
theless it  states  the  doctrine  which  was  applied  in  the  case  of 
Kendall  v.  Bishop,  76  Mich.  634. 

It  must  be  declared  as  the  settled  law  of  this  state  that  an 
assignment  for  the  benefit  of  creditors,  when  fully  perfected, 
cannot  be  set  aside  at  the  suit  of  an  attachment  or  execu- 
tion creditor,  by  proof  of  unlawful  preferences,  or  of  "  any 
fraud  in  the  matter  of  such  assignment."  Relief  against  such 
a  fraud  is  ample,  under  sections  6  and  11  of  the  act,  but  when 
given,  it  will  be  for  the  benefit  of  all  concerned  as  creditors. 
To  declare  an  assignment  void  on  the  ground  that  it  gives  a 
preference  to  A,  so  that  B  may  obtain  a  like  preference  by  at- 
tachment, is  not  what  the  statute  contemplated,  if  all  its 
provisions  be  read  together.  This  is  not  saying  that  such  a 
construction  of  the  statute  is  without  diSiculty.  The  appar- 
ent inconsistencies  of  the  various  provisions  have  been  con- 
sidered in  former  cases,  and  the  effort  has  been  in  each  case 
BO  to  harmonize  them  as  to  secure,  if  possible,  the  beneficial 
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results  intended  to  be  accomplished,  viz.,  an  equal  distribution 
of  an  insolvent  estate  among  creditors:  Fuller  v.  Hasbrouckf 
46  Mich.  78;  Munson  v.  Ellis,  58  Mich.  331. 
The  judgment  must  be  affirmed,  with  costs. 


Assignment  for  thb  Benefit  of  Creditors.  —  As  to  when  an  assign* 
ment  for  the  benefit  of  creditors  is  not  vitiated  by  fraud,  see  note  to  Hemp* 
Uead  7.  Johnston,  65  Am.  Dec.  473,  474. 


Fix  v.  Sissunq. 

[8S  Michigan,  661.] 
Jurisdiction  not  Controlled  by  Alleqations  in  Comflaint.  —  A  deola* 
ration  made  in  bad  faith,  alleging  an  excessive  value  for  the  purpose  of 
maintaining  a  suit  in  the  circuit  court  which  should  properly  be  brought 
in  a  justice's  court  because  of  the  amount  involved,  is  a  fraud  on  the 
court,  and  will  be  dismissed  on  motion  for  want  of  jurisdiction. 

Gouverneur  Morris  and  I.  G.  Humphrej/f  for  the  appellant. 

George  M.  Landon,  for  the  respondent. 

Champlin,  C.  J.  The  defendant  found  a  flock  of  twenty 
geese  belonging  to  the  plaintiff,  who  was  a  neighbor,  trespass- 
ing upon  his  field,  and  shut  them  up,  and  sent  word  to  plain- 
tiflf  that  he  must  pay  damages.  Plaintiff  tendered  one  dollar 
for  damages,  and  demanded  the  geese.  Defendant  refused  to 
accept  one  dollar,  but  wanted  five  dollars  for  damages,  and 
twenty-five  cents  for  feeding  the  geese.  Thereupon  the  plain- 
tiflF  sued  out  a  writ  of  replevin  in  the  circuit  court  for  the 
county  of  Monroe,  stating  in  his  affidavit  that  the  geese  had 
been  distrained  or  impounded,  and  were  unlawfully  detained. 
The  sheriff  executed  the  writ,  and  returned  that  he  had  re- 
plevied from  the  defendant  four  old  geese  and  fifteen  young 
ones,  and  one  young  goose  was  not  found.  The  total  lot  re- 
plevied were  appraised  at  $8.80. 

Before  pleading,  the  defendant  moved  to  dismiss  the  writ 
and  set  aside  the  proceedings,  for  the  reason,  among  others, 
that  the  court  had  no  jurisdiction.  Two  grounds  were  asserted 
as  the  basis  of  this  motion:  1.  That  '*  geese  "  were  not  within 
the  statute  authorizing  the  distraining  and  impounding  of 
"beasts";  2.  The  appraised  value  of  the  property  showed 
that  the  court  had  no  jurisdiction. 

The  motion  was  resisted,  and  the  court  denied  it,  for  the 
reason  that  it  was  at  that  time  premature.     Upon  the  second 
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point,  he  held  that  the  plaintiff  was  not  precluded  by  the  ap- 
praisal, but  might  allege  in  the  declaration,  and  prove  upon 
the  trial,  that  the  value  of  the  property  exceeded  one  hundred 
dollars.  The  plaintiff's  counsel  would  not  admit  the  value  of 
the  property  to  be  less  than  one  hundred  dollars,  but  exhibited 
a  declaration  which  he  proposed  to,  and  afterwards  did,  file, 
alleging  the  value  at  two  hundred  dollars.  Upon  the  first 
point,  the  court  said  he  thought  it  clear  that  geese  did  not 
come  within  the  general  statutes  regulating  distress,  impound- 
ing, and  replevin  of  "beasts";  but  as  sections  673  and  2869, 
Howell's  Statutes,  provide  that  villages  and  townships  may 
make  regulations  respecting  the  restraining  and  impounding 
of  animals,  including  geese,  he  would  be  obliged  to  await  the 
development  of  the  proofs  upon  the  trial;  but  if  the  plaintiff 
should  fail  to  bring  himself  within  the  statute,  he  should  feel 
it  his  duty  to  dismiss  the  case  for  want  of  jurisdiction,  and 
permit  the  plaintiff  to  proceed  at  his  peril.  Upon  the  trial, 
no  such  proof  was  attempted,  and  plaintiff  offered  no  proof  as 
to  the  value  of  his  geese,  and  strenuously  opposed  the  intro- 
duction of  evidence,  by  the  defendant,  of  their  value.  Such 
evidence  was  admitted  by  the  court,  and  showed  the  value  of 
the  property  replevied  to  be  nine  dollars. 

It  is  now  claimed  that  the  circuit  court  had  jurisdiction, 
because  the  plaintiff  alleges  the  value  to  be  two  hundred  dol- 
lars. The  claim  is  unjustifiable.  The  facts  show  that  the 
value  alleged  in  the  declaration  was  made  in  bad  faith,  and 
was  a  fraud  upon  the  court.  Section  18  of  article  6  of  the 
constitution  confers  upon  justices  of  the  peace  exclusive  juris- 
diction in  civil  cases  to  the  amount  of  one  hundred  dollars. 
While  values  of  property  depend,  in  a  large  measure,  upon 
opinion,  and  this  court,  when  the  value  is  near  the  limit,  will 
not  declare  in  all  cases  a  want  of  jurisdiction,  if  in  good 
faith  the  declaration  alleges  the  value  within  the  jurisdiction 
of  the  circuit  court,  nevertheless  it  will  not  hold  that  juris- 
diction is  obtained  when  the  fraud  upon  the  court  is  apparent, 
as  it  is  in  this  case.  The  circuit  court  had  no  jurisdiction  of 
the  subject-matter  nor  the  process. 

The  court  was  right  in  dismissing  the  case,  with  costs,  and 
the  judgment  is  affirmed,  with  costs. 

Jurisdiction  as  to  Values,  how  Determined.  —  The  constitutions  or 
statutes  of  the  different  states  usually  provide  that  the  jurisdiction  of  cer- 
tain courts  shall  extend  only  to  cases  where  the  amouut  in  litigation  shall 
exceed  or  shall  not  exceed  a  certain  sum.     Generally  speaking,  it  is  the 
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amonnt  of  the  plaintiff's  claim,  as  shown  by  his  complaint  op  by  the  sum- 
mons, which  determines  the  court's  jurisdiction.  It  is  almost  universally 
maintained  that  the  amount  claimed  by  the  plaintiff  in  the  ad  damnun 
clause  of  his  declaration,  petition,  or  complaint,  or  that  named  in  the  sum- 
mons, determines  the  question  of  the  jurisdiction  of  a  court  to  entertain  an 
original  proceeding,  and  not  the  value  of  the  property  involved  in  the  contro- 
versy, as  established  by  the  evidence  at  the  trial,  nor  the  amount  found  by 
the  jury  or  finally  recovered.  This  rule  is  equally  applicable  to  actions  com- 
menced in  inferior  or  superior  courts,  at  law  or  in  equity,  in  actions  ex  cou' 
tractu  or  ex  delicto.  From  the  host  of  authorities  in  which  this  doctrine  has 
been  sustained,  the  following  may  be  cited:  Skinner  v.  Bailey,  7  Conn.  496; 
Peter  v.  Schlosser,  81  Pa.  St.  439;  Scott  v.  Moore,  41  Vt.  205;  98  Am.  Dec. 
681;  Vineyard  v.  Lynch,  86  Mo.  684;  Oiles  v.  Spinks,  64  Ga.  205;  Aahueht 
Bank  v.  Pearson,  14  Gray,  521;  Infiabitanta  qf  Township  No.  11  v.  Weir,  9 
Ind.  224;  Pate  v.  Shafer,  19  Ind.  173;  Qaurd  v.  Circle,  16  Ind.  401;  Culley  v. 
Layhrooh  8  Ind.  285;  Lafferty  v.  Day,  7  Ark.  258;  Cole  v.  Hayes,  78  Me, 
539;  McVey  v.  Johnson,  75  Iowa,  165;  Cavender  v.  Ward,  28  S.  C.  470; 
Derby  v,  Stevens,  64  Gal.  287;  Pennybecker  v,  McDougaZ,  48  Cal.  160;  Solo- 
mon V.  Reese,  34  Cal.  28;  Cilley  v.  Van  Patten,  68  Mich.  80;  Miles  v.  Couch- 
man,  4  J,  J,  Marsh.  242;  Singleton  v,  Madison,  1  Bibb,  342;  Abney,  Love,  ds 
Co.  V.  Whitted,  28  La.  Ann.  818;  Tykr  Cotton  Press  Co,  v.  Chevalier,  56  Ga. 
494;  Block  v.  Fontenot,  35  La.  Ann.  965;  Zuberbier  v.  Morse,  36  La.  Ann. 
970;  Little  v.  State,  75  Tex.  616;  McQuade  v.  O'Neil,  15  Gray,  53;  Chy  v. 
Barlow,  123  Mass.  378;  Merrill  v.  BiUler,  18  Mich.  294;  Stephen  v.  Biseman, 
54  Miss.  535;  Fenn  v.  Harrington,  54  Miss,  733. 

As  illustrations  of  these  principles,  it  may  be  said  that  jurisdiction  in 
replevin  attaches  according  to  the  claim  made  in  the  aflSdavit:  Chilsonv.  Jen- 
nison,  60  Mich.  235.  Where  the  plaintiff  in  his  declaration  claimed  one  hun- 
dred dollars,  the  mere  fact  that  the  copy  note  attached  to  the  declaration 
and  the  note  itself  was  for  more  than  that  amount  is  no  ground  for  arresting 
the  judgment:  Wilhelms  v,  Nobk  Brothers  dk  Co.,  36  Ga.  599.  And  a  court 
whose  jurisdiction  is  limited  to  cases  where  the  debt  or  damages  demanded 
do  not  exceed  a  certain  sum  has  jurisdiction  of  a  case  in  which  the  ad  dam- 
num is  for  that  sum,  although  a  larger  one  is  alleged  in  the  declaration: 
Hapgood  v.  Doherty,  8  Gray,  373.  In  a  suit  for  damages  to  personal  property, 
it  is  the  amount  of  damages  laid  in  the  summons,  or  the  declaration  attached 
thereto,  that  fixes  the  jurisdiction,  and  not  the  verdict  or  amount  of  dam- 
ages proved:    Velvin  v.  Hall,  78  Ga.  136, 

In  McVey  v.  Johnson,  75  Iowa,  165,  the  court  said:  "The  question  of  juris- 
diction depends  upon  whether  the  amount  in  controversy  is  determined  by 
the  allegation  as  to  the  sum  actually  due  or  that  sought  to  be  recovered. 
We  think  the  latter  should  determine  the  question.  The  amount  claimed 
necessarily  limits  the  amount  of  the  recovery.  If  one  sues  in  a  court  of  com- 
petent jurisdiction  to  recover  damages  for  the  loss  of  a  hOrse,  alleging  its  value 
to  be  $150,  but  claiming  to  recover  damages  only  to  the  amount  of  $125,  he 
might  recover  that  amount  or  any  sum  less  than  that,  but  could  not  recover 
more.  The  amount  in  controversy  in  that  case  would  be  the  sum  named, 
and  the  present  case  does  not  differ  in  principle  from  that.  It  is  the  amount 
in  controversy,  and  not  the  items  or  matters  out  of  which  the  claim  arises, 
which  confers  or  defeats  jurisilictiou,  and  that  is  to  be  determined  by  the 
■um  which  may  be  recovered  in  the  action." 

In  determining  the  jurisdiction  in  an  action  for  trespass  to  real  estate,  it  is 
the  amount  claimed  in  the  summons,  and  not  the  damage  shown,  which  must 
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govem:  Stewart  ▼.  BdtUmort  etc  R.  R.  Co.,  33  W.  Va.  88;  as  it  is  the  sum* 
moDs  in  jtutioes'  courts,  like  the  writ  in  coarta  of  record,  that  must  be  looked 
to  to  determine  the  plaintiff's  claim  upon  the  question  of  jurisdiction:  Todd 
T.  Oate»f  20  W.  Va.  464.  In  all  actions  sounding  in  damages,  the  amount 
named  in  the  declaration,  and  not  that  found  by  the  court  (ht  jury,  determines 
the  jurisdiction:  Murphy  v.  Howard,  1  Hemp.  205.  In  a  snit  for  damages 
for  the  breach  of  an  official  bond,  the  amount  of  damages  claimed,  and  not  the 
amount  of  the  penalty  in  the  bond,  determines  the  jurisdiction:  Fowler  v. 
MeDaniel,  6  Heisk.  529.  So  it  is  the  value  of  property  as  alleged  in  a  replevin 
suit,  and  not  its  value  as  found,  that  determines  this  question  as  between 
different  courts:  Stevens  v.  Chase,  61  N.  H.  340;  Higgim  v.  Deloaeh,  54  Miss. 
498;  Kirkpatrick  v.  Cooper,  89  111.  210. 

Where  plaintiff's  demand  consists  of  several  distinct  items,  it  is  the  aggre- 
gate which  constitutes  the  sum  demanded,  and  confers  jurisdiction:  Moore  v. 
NoweU,  94  N.  C  266.  And  the  actual  value  of  the  thing  demanded  determines 
the  jurisdiction,  and  not  the  price  last  paid  for  it:  OaJcey  v.  Aiken,  12  La 
Ann.  11. 

The  amount  in  controversy  as  fixing  the  jurisdiction  of  the  court  has 
further  been  determined  as  follows:  In  attachment  proceedings,  the  amount 
of  the  judgment  and  costs,  and  not  the  value  of  the  property  attached: 
Boppe  V.  Byers,  39  Iowa,  573;  Paul  v.  Arnold,  12  Ind.  197;  in  actions  for 
torts  generally,  the  amount  of  damages  claimed,  and  not  the  amount  of 
damages  suffered:  Linduff  v.  Steubenville  etc.  Co.,  14  Ohio  St.  336;  De  Camp 
v.  MiUer,  44  N.  J.  L.  617;  Cooke  v.  Woodrow,  5  Cranch,  13;  in  an  action  on 
a  bond,  the  sum  claimed,  and  not  the  penalty  in  the  bond:  United  States  v. 
McDowell,  4  Cranch,  316;  Brown  v.  Shannon,  20  How.  55.  On  the  trial  of 
an  indictment  for  larceny,  it  is  the  value  of  the  property  as  alleged  in  the 
indictment  that  determines  the  jurisdiction  as  between  different  courts:  State 
V.  Church,  8  Iowa,  252. 

The  only  limitation  or  exception  to  the  principles  set  forth  is,  tiiat  the  de- 
mand for  the  sum  made  must  be  made  in  good  faith:  Moore  v.  Nowell,  94 
N.  C.  266.  If  it  appears  that  the  plaintiff  erroneously  and  fraudulently 
stated  his  case  in  order  to  give  the  court  jurisdiction,  judgment  should  not 
be  rendered  in  his  favor,  but  his  suit  should  be  dismissed:  Wiseman  v.  WiUi- 
erow,  90  N.  C.  140;  Griffin  v.  MeDaniel,  63  Miss.  121;  Fennv.  Harrington, 
54  Miss.  733;  Griffin  v.  Lovxr,  37  Miss.  458;  Paul  v.  Burton,  32  Vt.  155; 
Field  V.  Randall,  51  Vt.  33.  The  rule  has  been  thus  stated:  "Jurisdiction, 
so  far  as  matter  or  amount  in  value  is  concerned,  must  be  determined  by  the 
petition,  and  the  question  is  concluded  by  its  averments  in  so  far  as  they 
relate  facts  in  relation  to  the  thing  in  controversy,  unless  it  otherwise  ap- 
pears that  an  attempt  has  been  made  to  confer  jurisdiction  by  averments 
improperly  and  fraudulently  made.  In  actions  sounding  in  damages,  the 
amount  of  damages  claimed,  and  not  the  amount  of  the  verdict,  determines 
jurisdiction.  In  actions  ex  contractu,  the  amount  claimed  determines  juris- 
diction, if  it  is  not  made  to  appear  that  a  fraud  upon  jurisdiction  has  been 
attempted  by  improper  averments  in  the  petition  ":  Dwyer  v.  Basseti,  63  Tex. 
274;  Ratigan  v.  HoUoway,  69  Tex.  468;  Tidball  v.  Eidioff,  66  Tex.  58;  Bridge 
V.  BaXlew,  11  Tex.  269;  Tarbox  v.  Kennon,  3  Tex.  7j  Sherwood  r.  DoutfUt, 
6  Tex.  224. 

If  items  are  fraudulently  included  in  a  petition  for  the  purpose  of  giving 
a  certain  court  jurisdiction  to  which  it  is  not  entitled,  the  question  can  only 
be  raised  by  proper  averments  presenting  that  issue:  Dwyer  v.  Baaaett,  63 
Tex.  275;  Tidball  v.  Eichoff,  66  Tex.  58. 
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Where  the  case  admits  of  reasonable  doubt  as  to  whether  the  amount  in 
controversy  is  within  the  jurisdiction,  and  where  the  plaintiff  might  have 
had  reasonable  grounds  to  believe  that  he  could  recover  a  sum  within  the 
jurisdiction,  the  suit  will  not  be  dismissed,  as  all  intendments  in  a  doubtful 
case  are  in  favor  of  the  jurisdiction:  Dwyer  v.  Bassett,  63  Tex.  274. 

The  plaintiff  must  claim  a  sum  sufiBcient  to  give  the  court  jurisdiction,  as 
it  will  not  infer  jurisdiction  from  the  nature  of  the  case:  Stephen  v.  Eiseman, 
54  Miss.  535;  Wade  v.  Loudon,  30  La.  Ann.  660;  Govhenant  v.  Anderson,  20 
Tex.  459.  And  if  it  appears  from  the  pleadings  that  the  real  sura  to  which 
plaintiff  is  entitled  is  insuf&cieut  to  confer  jurisdiction,  although  a  sufficient 
amount  ia  claimed,  the  case  should  be  dismissed:  Breidert  v.  Krueger,  76  Ind- 
65;  Hunt  v.  Rockwell,  41  lad.  51;  Oamher  v.  Holhen,  5  Mich.  331.  If  the 
plaintiff  b<ma  fide  claims  an  amount  sufficient  to  give  the  court  jurisdiction, 
and  an  unintentional  error  is  discovered  at  the  trial,  which  reduces  the  claim 
below  that  sum,  the  court  need  not  dismiss  the  case:  ScoU  v.  Moore,  41  Vt. 
205;  98  Am.  Dec.  581.  And  a  fn-ima  facie  intention  to  evade  the  law,  raised 
by  a  verdict  for  less  than  the  jurisdictional  amount,  may  be  overcome  by  an 
affidavit  of  good  faith  on  the  part  of  the  plaintiff:  Johnston  v.  Frances,  13 
Ired,  465. 

When,  by  the  pleadings,  a  claim  is  made  for  an  amount  in  excess  of  the 
Jurisdiction  of  the  court,  the  case  should  be  dismissed:  Stevers  v.  Gunz,  23 
Minn.  520;  Henks  v.  Deberfshauser,  1  Mo.  App.  402;  McQuade  v.  O'Neil,  15 
Oray,  52;  Ball  v.  Biggam,  43  Kan.  327,  where  the  amount  claimed  in  the  bill 
of  particulars  was  held  to  fix  the  jurisdiction.  If  the  amount  claimed  by 
such  bill  is,  however,  within  the  limit  of  jurisdiction,  the  latter  is  not 
ousted,  altiiough  the  complaint  claims  an  amount  in  excess  thereof:  Second 
National  Bank  v.  Hutton,  81  Ind.  101. 

As  a  general  rule,  it  may  be  stated  that  when  the  principal  sum  claimed, 
exclusive  of  interest,  is  within  the  jurisdictional  limit,  the  fact  that  accrued 
interest  is  due  thereon,  and  that  such  interest  and  the  sum  claimed  exceed 
the  jurisdictional  limit,  does  not  deprive  the  court  of  jurisdiction,  and  judg- 
ment may  be  entered  for  the  sum  sued  for,  with  the  interest:  Trego  v.  Leiois, 

68  ?a.  St.  463;  Hedgecock  v.  Davis,  64  N.  C.  650;  Jackson  v.  Whitfield,  51  Miss. 
202;  Inhabitants  of  Tomiship  No,  11  v.  Weir,  9  Ind.  224;  Welsh  v.  Karstens, 
€0  111.  117;  Bell  v.  Ayres,  44  Conn.  35;  Solomon  v.  Beese,  34  Cal.  28.  A  con- 
trary rule  is,  however,  asserted  in  Butler  v.  Wagner,  35  Wis.  54.  It  seems 
that  the  plaintiff  cannot  sue  for  both  principal  and  interest,  and  thus  confer 
jurisdiction  when  the  principal  alone  is  less  than  the  jurisdictional  limit: 
Fisher  v.  HaO,  1  Ark.  275. 

The  plaintiff  may  waive  or  remit  his  interest,  and  thus  reduce  his  demand, 
for  the  purpose  of  bringing  his  claim  within  the  jurisdiction  of  the  court  so 
as  to  recover  judgment:  Raymond  v.  Strobel,  24  111.  114;  Wright  v.  Smith,  76 
111.  216;  Evans  v.  Hall,  45  Pa.  St.  235;  Bower  v.  McCormkk,  73  Pa.  St.  427. 

Costs  are  not  added  to  the  principal  sum  sued  for  in  determining  the  question 
of  jurisdiction:  Watson  v.  Ward,  27  Minn.  29.  Where  a  note  sued  on  pro- 
vides for  the  collection  of  an  attorney's  fee  in  addition  to  the  principal  sum 
in  case  of  suit,  and  such  sum  and  fee  together  make  an  amount  beyond  the 
jurislictionil  limit,  the  jurisdiction  of  the  court  is  ousted:  Baxter  v.  Bates, 

69  Ga.  587. 

It  seems  to  be  perfectly  well  settled  that  though  the  jurisdiction  of  a  court 
is  limited  to  a  certain  sum,  and  the  original  indebtedness  sued  upon  Exceeds 
that  amount,  still,  the  jurisdiction  of  the  court  is  not  ousted  if  the  original 
•nm  has  been  reduced  below  the  jurisdictional  limits  by  bona  fide  cr«dit«: 
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Hugunin  v.  Nicholson,  1  Scam.  574;  Dillard  ▼.  Noel,  2  Ark.  449;  Fowler  v. 
Bishop,  32  Conn.  199;  Peter  v.  Schlosser,  81  Pa.  St.  439;  Perkins  v.  Mich,  12 
Vt.  595.  The  jurisdiction  ia  ousted,  however,  if  the  credits  are  feigned: 
Todd  V.  OcUes,  20  W.  Va.  464. 

There  is  some  controversy  on  the  question  whether  or  not  the  plaintiff  can 
voluntarily  remit  part  of  his  claim  so  as  to  bring  the  case  within  the  jurisdic- 
tion of  the  court.  In  the  following  cases  it  was  decided  that  he  had  a  perfect 
right  to  do  so,  and  the  jurisdiction  was  sustained:  Carpenter  v.  Wells,  65  IlL 
451;  Baymondv.  Strobel,  24  111.  453;  Wright  v.  Smith,  76  111.  216;  Culleyv.  Lay- 
brook,  8  Ind.  285;  Long  v.  Bakefield,  48  Ala.  G08;  Hapgood  v.  Doherty,  8  Gray» 
373;  ffempler  v.  Schneider,  17  Mo.  258;  Matlack  v.  Lare,  32  Mo.  262;  FuUer  v. 
Sparks,  39  Tex.  137;  Wilhelms  v.  Noble,  36  Ga.  599;  Litchfield  v.  Daniels,  1  CoK 
268.  While  in  the  following  cases  the  right  was  denied,  and  it  was  decided 
that  the  court  could  not  thus  obtain  jurisdiction:  Peter  v.  Schlosser,  81  Pa. 
St.  439;  Todd  v.  Gates,  20  W.  Va.  464;  Bower  v.  McCormick,  73  Pa.  St.  427; 
Askew  V.  Askew,  49  Miss.  301;  McDonald  v.  Dickens,  58  Ga.  77. 

Where  the  claim  upon  which  suit  is  brought  is  one  entire  transaction  or 
account,  the  plaintiff  cannot  split  up  the  sum  due  thereon  so  as  to  give  a  cer- 
tain court  jurisdiction:  Milroy  v.  Spurr  Mountain  etc.  Co.,  43  Mich.  231;  Ful- 
Ur  V.  Sparks,  39  Tex.  137;  Tliompson  v.  Sutton,  61  111.  213;  Lucas  v.  Le 
Compte,  42  111.  303;  Askew  v.  Askew,  49  Miss.  301;  Caldwell  v.  Beatty,  69 
N.  C.  365;  Magruder  v.  Randolph,  77  N.  C.  79;  Ash  v,  Lee,  51  Miss.  101. 

If  a  party,  however,  holds  several  distinct  notes  or  demands  against  the  same 
party,  he  may  bring  separate  suits  on  each  of  such  notes  or  demands,  and  if 
the  demand  sued  upon  is  within  the  jurisdictional  limit,  separate  judgments 
may  be  rendered  in  each  of  such  suits,  although  the  aggregate  amount  thereof 
exceeds  the  jurisdiction:  Luce  v.  Shoff,  70  Ind.  152;  Ash  v.  Lee,  51  Miss.  101; 
Wikon  V.Mason,  3  Ark.  494;  Collins  v.  Woodruff,  9  Ark.  463;  Boyle  v.  Grant, 
18  Pa.  St.  162;   Howard  v.  Mansfield,  30  Wis.  75. 

Different  and  distinct  causes  of  action  cannot,  in  a  few  of  the  states,  be 
joined  in  one  declaration  so  as  to  make  the  aggregate  value  claimed  within 
the  jurisdiction  of  a  particular  court:  Toledo  etc.  R'y  Co.  v,  Tilton,  27  Ind. 
71;  Berry  v.  Linton,  1  Ark.  252;  Nichols  v.  Hastings,  35  Conn.  546;  Denison 
V.  Denison,  16  Conn.  34.  Nor  can  different  causes  of  action  against  different 
parties  be  thus  joined:  Broadwell  v.  Smith,  28  La.  Ann.  172. 

The  limit  of  a  court's  jurisdiction  generally  applies  as  well  to  the  amount 
of  defendant's  set-off  as  to  the  plaintiff 's  demand;  and  if  the  set-off  is  in  ex- 
cess of  the  jurisdictional  limit,  it  cannot  be  allowed:  Milliken  v.  Gardner,  37 
Pa.  St.  456;  Deihm  v.  Snell,  119  Pa.  St.  316.  This  rule  has  been  denied  in 
Murphy  v.  Evans,  11  Ind.  517;  but  this  case  is  overruled  by  the  subsequent 
case  of  Pate  v.  Sha/er,  19  Ind.  173;  and  in  accordance  with  the  general  rule 
ia  Derr  v.  Stubbs,  83  N.  C.  539. 

When,  upon  appeal,  it  appears  that  the  claim  in  dispute  was  not  within 
the  jurisdiction  of  the  trial  court,  the  judgment  will  be  reversed:  Collins  v. 
Collins,  37  Pa.  St.  387;  McClure  v.  Lay,  30  Ala.  208;  Butler  v.  Wagner,  35 
Wis.  54;  Coohan  v.  Bi-yant,  36  Wia.  605;  Dartez  v.  Lege,  28  La.  Ann.  640; 
McQuade  v.  O'Neil,  15  Gray,  52. 

The  total  omission  of  an  ad  damnum  clause  in  the  writ,  or  laying  it  too 
small,  is  a  fatal  defect  after  the  rendition  of  judgment;  but  until  the  judg. 
ment  is  rendered,  the  writ  may  be  amended  by  inserting  a  proper  or  suffi- 
cient sum  to  give  the  court  jurisdiction:  McLellan  v.  Crofton,  6  Me.  307; 
Merrill  v.  Curtis,  57  Me.  152;  Flanders  v.  Atkinson,  18  N.  H.  167;  Taylor  v. 
Jones,  42  N.  H.  25;  Cragin  v.  Warfield,  13  Met.  215.     So  the  amount  claimed 
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may  be  reduced  in  the  trial  court,  by  amendment,  at  any  time  before  the 
rendition  of  judgment:  Converse  v.  DamariscoUa  Bank,  16  Me.  431;  Hart  v, 
WaUt,  3  Allen,  532. 

An  amendment  of  the  ad  damnum  clause  has  been  allowed  in  the  trial 
court,  by  increasing  it  to  give  the  right  of  appeal:  Taylor  v.  Jones,  42  N.  H. 
25;  Danielsonv,  Andrews,  1  Pick.  156.  The  sum  claimed,  however,  cannot 
be  amended  in  the  appellate  court  so  as  to  give  the  lower  court  jurisdiction: 
McQtmde  v.  O'Neil,  15  Gray,  52;  Ladd  v.  Kimball,  12  Gray,  139.  The 
amount  claimed  in  the  ad  damnum  clause  determines  the  right  of  appeal, 
and  not  an  erroneous  judgment  in  excess  thereof:  Hemmenway  v.  Hicks,  4 
Pick.  497;  nor  the  amount  set  out  in  the  declaration:  Chamberlain  r.  Cochran, 
6  Pick.  522. 


Belknap  v.  Ball. 

[83  Michigan,  5S3.] 
LiBBL.  —  Critioisx  18  DISCUSSION;  or  as  applicable  in  libel  cases,  a  cenanre 

of  the  conduct,  character,  or  utterances  of  the  person  criticised. 

Libel  —  Criticism  of  Official  Candidate.  —  When  one  becomes  a  candidate 
for  public  office,  he  thereby  deliberately  places  his  conduct,  character,  and 
utterances  before  the  public  for  their  discussion  and  consideration.  They 
may  be  criticised  according  to  the  taste  of  the  writer  or  speaker,  and  the 
law  will  protect  them  in  so  doing,  provided  their  statements  of  or  refer- 
ence to  the  facts  upon  which  their  criticisms  are  based  observe  an  honest 
regard  for  the  truth.  In  such  discussion  the  law  gives  a  wide  liberty. 
Within  this  limit  public  journals,  public  speakers,  and  private  individ- 
uals may  express  opinions  and  indulge  in  criticisms  upon  the  character 
or  habits  or  mental  and  moral  qualifications  of  official  candidates. 

Libel  —  False  Statement  of  Utterances  of  Official  Candidatk — A 
false  and  malicious  published  statement  that  a  candidate  for  public  office 
gave  utterance,  either  in  writing  or  in  speech,  to  certain  language,  im- 
plying his  ignorance  and  unfitness  for  office,  is  neither  privileged  criti- 
cism nor  expression  of  opinion,  but  is  libelous.  Such  statement  is  a 
statement  of  fact,  for  the  falsity  of  which  the  publisher  is  answerable. 

Libel  —  False  Statement  of  Utterances  of  Official  Candidate. — A 
false  and  malicious  publication  in  a  newspaper,  in  a  coarse  and  blotted 
imitation  of  the  handwriting  of  a  candidate  for  office,  purporting  to  be  a 
fac-siniile  of  the  words,  "I  don't  propose  to  go  into  debate  on  the  tariff 
differences  on  wool,  quinine,  and  all  the  things,  because  I  ain't  built 
that  way.  —  Charles  E.  Belknap,"  or  sucli  publication  of  a  report  of  a 
speech  made  by  him  in  which  he  is  made  to  give  utterance  to  language 
to  the  same  effect,  is  libelous. 

Libel.  —  Character  and  Pveputation  of  Candidates  for  public  office  are 
protected  from  malicious  attack  by  the  same  rules  as  are  those  of  private 
individuals.  Greater  latitude  is  allowed  in  the  case  of  the  former  than 
in  the  latter;  and  beyond  this  the  same  rule  applies  to  both. 

Libel.  —  Publication  of  Falsehood  is  never  Privileokd.  No  pnblie 
interest  can  be  subserved  by  its  publication  and  circulation.  If  false 
statements  are  published  in  good  faith,  with  an  honest  belief,  of  their 
troth,  damages  may  be  reduced  to  a  minimum.  No  other  rule  will  pro- 
tect the  freedom  of  the  press  and  the  rights  of  individtials. 
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Taggart,  Wolcott,  and  Oanson,  and  Butterfield  and  Keeney,  for 
the  appellant. 

BlaiVf  Kingsley,  and  Kleinhans,  for  the  respondent. 

Grant,  J.     This  is  an  action  on  the  case  for  libel. 

Plaintiff  was  a  candidate  for  election  to  the  office  of  repre- 
sentative in  Congress.  The  first  count  in  the  declaration,  after 
the  usual  allegations  as  to  the  character  of  plaintiff  and  his 
reputation  among  his  neighbors,  alleges  that  the  defendant 
falsely,  wickedly,  and  maliciously  did  compose,  print,  and 
publish,  and  cause  to  be  composed,  printed,  and  published,  in 
the  Daily  Democrat,  a  daily  newspaper  having  a  large  circu- 
lation in  the  district  from  which  plaintiff  was  a  candidate, 
and  in  other  parts  of  the  state,  and  also  in  the  Weekly  Demo- 
crat, the  following  libelous  words:  — 

"  I  don't  propose  to  go  into  debate  on  the  tariff  differences 
on  wool,  quinine,  and  all  the  things,  because  I  ain't  built  that 
way.  Charles  E.  Belknap," 

That  said  words  were  printed  and  published  in  a  coarse  and 
blotted  imitation  of  the  handwriting  of  the  plaintiff,  with  cer- 
tain of  said  words  wrongly  spelled  and  with  an  imitation  of 
the  genuine  signature  of  the  plaintiff  below  the  words,  there- 
by meaning  that  the  plaintiff  had  written  said  words,  and 
that  they  were  written  in  the  uncouth,  blotted,  and  illy  spelled 
form  represented  in  the  publication,  and  that  said  words  as 
printed  and  published  were  a  fac-simile  of  the  words  written 
and  signed  by  the  plaintiff. 

The  second  count  alleges  that  at  a  public  meeting  held  in 
the  city  of  Grand  Rapids,  plaintiff  made  a  speech.  The  de- 
famatory matter  complained  of  is,  that  the  defendant  published 
in  said  paper  a  report  of  this  speech,  in  which  he  said:  "  Mr. 
Belknap  spoke  first.  He  assured  his  neighbors  that  he  was 
not  there  as  a  candidate  begging  for  votes;  ....  that  he 
would  refrain  from  discussing  the  tariffs  on  wool,  quinine, 
etc.,  because,  as  he  said,  he  was  n't  built  that  way." 

The  innuendo  is,  that  defendant  meant  by  this  language 
that  plaintiff  was  too  ignorant  and  imbecile  to  discuss  said 
question,  or  to  express  in  a  decent  way  bis  intention  not  to 
discuss  it. 

The  defendant  demurred,  and  as  causes  of  demnrrer  says: 
1.  That  the  declaration  does  not  allege  that  in  said  publica- 
tion there  was  anything  touching  or  affecting  the  moral  char- 
acter or  integrity  of  the  plaintiff;   but  that  said  publications 
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are  complained  of  only  in  that  they  are  calculated  to  convey 
the  impression  that  plaintiff  was  a  stupid,  ignorant,  and  illit- 
erate man,  and  too  ignorant  to  discuss  the  tariflF  question;  2. 
That  no  reflection  or  suspicion  is  alleged  in  the  declaration  to 
have  been  caused  by  the  defendant  upon  the  moral  character, 
integrity,  probity,  and  uprightness  of  the  plaintiff;  3.  That 
defendant  was  justified  in  publishing  the  articles  complained 
of,  because  the  plaintiff  was  a  candidate  for  public  office,  and^ 
in  the  absence  of  anything  touching  the  moral  character,  in- 
tegrity, probity,  and  uprightness  of  the  plaintiff,  the  matter 
stated  in  the  declaration,  and  the  innuendoes  therein  drawn, 
do  not  set  forth  a  cause  of  action. 

The  demurrer  was  sustained  by  the  court  below.  The  de- 
murrer admits  the  truth  of  all  material  facts  alleged  in  the 
declaration,  and  which  are  well  pleaded.  It  is  proper  to  con- 
sider, first,  what  these  admitted  facts  are.  They  are, —  1. 
That  the  defendant  published  the  statement;  2.  That  it  was 
false  and  malicious,  and  done  with  the  intention  of  injuring  the 
plaintiff;  3.  That  defendant  published  the  statement  set  forth 
in  the  first  count  in  such  a  manner  as  naturally  to  induce  the 
belief  on  the  part  of  the  reader  that  plaintiff  actually  wrote 
and  subscribed  the  letter  therein  contained,  and  that  in  the 
second  count  the  plaintiff  actually  used  the  words  therein  as- 
cribed to  him,  and  that  they  were  published  with  the  malicious 
intent  to  injure,  and  to  induce  the  belief  among  the  people 
that  plaintiff  was  too  ignorant  to  discuss  the  question  of  the 
tariff. 

The  gist  of  the  argument  on  the  part  of  the  defendant  is, 
that  no  moral  obliquity,  unsoundness  ot  mind,  impairment 
of  natural  faculties,  mental  or  physical,  is  charged  against  the 
plaintiff;  that  neither  his  moral,  social,  nor  religious  educa- 
tion is  attacked,  but  only  his  political  and  academical  edu- 
cation; that  nothing  was  published  which,  if  entirely  true  or 
false,  and  believed,  would  prevent  honest  members  of  his  own 
party  from  voting  for  him  or  constitute  a  reason  or  bar  to  his 
holding  the  office,  if  elected;  that  the  alleged  defamatory 
matter  was  within  the  domain  of  justifiable  criticism,  and  is 
privileged,  and  therefore  actionable  malice  will  not  be  in- 
ferred, nor  can  it  be  predicated  in  law  upon  such  criticisms 
or  allegations. 

I  am  not  prepared  to  yield  assent  to  the  statement  that  all 
honest  members  of  either  political  party  would  vote  for  a  con- 
fessed ignoramus  to  represent  them  in  Congress.     The  state- 
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ment  bears  its  own  refutation  on  its  face,  for  it  is  apparent 
that  these  publications  are  made  for  the  express  purpose  of  pre- 
venting presumably  honest  members  of  the  candidate's  own 
political  party,  as  well  as  others,  from  voting  for  him.  Coun- 
sel omit  in  their  statement  one  very  important  element,  viz.^ 
intelligence.  They  would  hardly  be  willing  to  assert  that  all 
honest,  intelligent  men  would  vote  for  a  candidate  of  their 
party  for  an  important  office,  who  has  confessed  such  ignorance 
as  to  show  unfitness,  although  ignorance  be  no  legal  disquali- 
fication. If  defendant's  contention  be  correct,  then  one  may 
publish  of  a  candidate  that  he  cannot  read  or  write,  or  that  he 
has  confessed  that  he  cannot.  No  one  would  seriously  con- 
tend that  such  a  publication  would  not  be  injurious  and 
libelous,  and  that  it  would  not  deprive  the  candidate  of  many 
votes.  To  hold  otherwise  would  be  an  insult  to  the  intelli- 
gence of  our  people.  Yet  no  moral  turpitude  or  crime  or 
legal  disqualification  is  charged,  and  therefore  no  libel  i8^ 
uttered. 

But  why  stop  there,  if  disqualification  is  to  be  made  the 
test?  Conviction  of  crime  is  not  by  the  constitution  of  the 
United  States  made  a  disqualification  for  the  office  of  member - 
of  Congress.  The  only  constitutional  requirements  are,  that' 
the  member  shall  be  twenty-five  years  old,  seven  years  a  citizen, 
and  an  inhabitant  of  the  state  where  he  is  chosen.  Aside 
from  these,  the  House  of  Representatives  is  the  judge  of  the 
qualifications  of  its  members.  There  are  many  crimes  for  the 
conviction  of  which  that  body  would  not  consider  a  member^ 
elect  disqualified;  yet  to  publish  of  him,  when  a  candidate, 
that  he  is  guilty  of  such  crime  is  admitted  to  be  libelous,  if 
not  true.  Public  journals  are  in  the  performance  of  a  high 
duty  when  they  truthfully  place  such  charges  before  the  pub- 
lic. To  illustrate,  that  one  has  been  a  gambler  does  not  dis- 
qualify him  for  the  office.  He  may  have  reformed  and 
become  an  exemplary  citizen.  But  the  fact  that  he  has  been 
a  gambler  is  proper  to  be  placed  before  the  people.  The  elec- 
tors are  the  ones  to  determine  whether  they  wish  such  a  man 
to  represent  them  in  Congress.  Their  verdict  in  his  favor 
would  undoubtedly  be  held  conclusive  of  his  right  to  the  office. 
Disqualification  to  hold  the  office  cannot  therefore  be  made 
the  test  to  determine  the  libelous  character  of  the  publica- 
tion. 

Criticism  is  a  discussion,  or  as  applicable  in  libel  cases,  a 
censure,  of  the  conduct  or  character  or  utterances  of  the  per- 
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Bon  criticised.  When  one  becomes  a  candidate  for  public 
office,  he  thereby  deliberately  places  these  before  the  public 
for  their  discussion  and  consideration.  They  may  be  criti- 
cised according  to  the  taste  of  the  writer  or  speaker,  and  the 
law  will  protect  them  in  so  doing,  provided  that  in  their  state- 
ments of  or  reference  to  the  facts  upon  which  their  criticisms 
are  based  they  observe  an  honest  regard  for  the  truth.  In 
such  a  discussion  the  law  gives  a  wide  liberty.  Within  this 
limit  public  journals,  speakers  upon  the  hustings,  and  private 
individuals  may  express  opinions,  and  indulge  in  criticisms 
upon  the  character  or  habits  or  mental  and  moral  qualifica- 
tions of  official  candidates:  Cooley  on  Torts,  217.  This  is  the 
freedom  of  the  press  guaranteed  by  the  constitution,  —  a  free- 
■dora  necessary  for  the  protection  of  the  liberties  and  the  proper 
■enlightenment  of  the  people.  When  the  facts  are  truthfully 
written  or  spoken  of  a  candidate's  character  and  conduct,  they 
then  become  known  to  the  reader  and  hearer,  as  well  as  to  the 
writer  and  speaker.  Both  go  before  the  people  together,  and 
they  can  seldom  be  misled,  and  the  candidate  cannot  be  in- 
jured within  the  meaning  of  the  law.  The  same  reasoning 
and  rule  applies  to  the  utterances  of  a  candidate  when  they 
are  truthfully  stated.  But  a  statement  that  he  gave  utterance, 
either  in  writing  or  in  speech,  to  certain  language  is  neither 
criticism  nor  expression  of  opinion.  It  is  a  statement  of  fact, 
for  the  truth  of  which  the  publisher  is  responsible.  When 
language  is  truthfully  stated,  the  criticism  thereon,  if  unjust, 
will  fall  harmless,  for  the  former  furnishes  a  ready  antidote 
for  the  intended  poison.  Readers  can  then  determine  whether 
the  writer  has  by  the  publication  libeled,  himself  or  the  candi- 
date. When  the  language  is  falsely  and  maliciously  stated, 
privilege  ceases  to  constitute  a  defense.  The  case  of  Walker 
V.  Tribune  Co.,  29  Fed.  Rep.  827,  is  a  good  illustration  of  this 
principle.  Walker  had  published  a  pamphlet,  and  the  de- 
fendant, in  its  newspaper,  spoke  of  it  as  "  plainly  the  eJBTusion 
of  a  crank."  It  was  held  that  the  word  "  crank  "  is  not  in  it- 
self actionable;  that  it  has  no  necessary  defamatory  meaning; 
and  if  it  is  used  in  a  defamatory  sense,  such  sense  must  be 
given  by  an  appropriate  innuendo.  As  a  criticism,  although 
it  underrated  the  author's  talents,  it  was  not  libelous:  Bronf 
eon  V.  Bruce,  59  Mich.  471;  McAllister  v.  Detroit  Free  Press  Co.^ 
76  Mich.  356;  15  Am.  St.  Rep.  318;  Bailey  v.  Kalamazoo  Pub. 
Co.,  40  Mich.  257;    Wheaton  v.  Beecher,  66  Mich.  310. 

The  character  and  reputation  of  the  candidate  for  public 
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office  should  be  protected  from  malicious  attack  by  the  same 
rule  as  are  those  of  private  individuals.  Greater  latitude  is 
allowed,  undoubtedly,  in  the  one  case  than  in  the  other.  Be- 
yond this  the  same  rule  applies  to*  both.  The  correct  and 
reasonable  rule  is  stated  in  Crane  v.  Waters,  10  Fed.  Rep.  619, 
as  follows:  "The  modern  doctrine  ....  appears  to  be,  that 
the  public  has  a  right  to  discuss,  in  good  faith,  the  public 
conduct  and  qualifications  of  a  public  man  ....  with  more 

freedom  than  they  can  take  with  a  private  matter In 

such  discussions  they  are  not  held  to  prove  the  exact  truth  of 
their  statements  and  the  soundness  of  their  inferences,  pro- 
vided that  they  are  not  actuated  by  express  malice,  and  that 
there  is  reasonable  ground  for  their  statements  or  inferences, 
all  of  which  is  for  the  jury." 

In  Wheaton  v.  Beecher,  66  Mich.  310,  Mr.  Justice  Sherwood, 
in  delivering  the  opinion  of  the  court,  says:  "There  is  no 
doubt  that  when  a  man  in  this  country  becomes  a  candidate 
for  an  office,  elective  or  appointive,  his  character  for  honesty 
and  integrity,  and  his  qualifications  and  fitness  for  the  posi- 
tion, are  put  before  the  people,  and  are  thereby  made  proper 
subjects  for  comment,  and  that  publications  of  the  truth  in  re- 
gard to  the  candidate  are  not  libelous;  and  it  is  equally  true 
that  the  publication  of  falsehood  against  such  candidate  i«5 
wrong,  and  deserves  to  be  punished." 

Justice  certainly  demands  that  in  these  discussions  one 
should  not  transcend  the  bounds  of  truth,  for,  in  addition  to 
the  commission  of  a  private  wrong,  great  public  injury  might 
result:  Foster  v.  Scripps,  39  Mich.  379;  33  Am.  Rep.  403.  In 
my  judgment,  a  more  potent  reason  exists  for  the  observance 
of  truth  in  such  a  case  than  in  publications  respecting  private 
matters. 

Publications  of  falsehoods  are  never  privileged.  No  public 
interest  can  be  subserved  by  their  publication  and  circulation. 
If  statements,  though  false,  are  published  in  good  faith,  and 
with  an  honest  belief  of  their  truth,  the  damages  may  be  re- 
duced to  a  minimum.  No  other  rule  will  properly  protect  the 
freedom  of  the  press  and  the  rights  of  individuals.  In  the 
language  of  one  of  the  authorities:  *'  The  only  safe  rule  to 
adopt  in  such  cases  is  to  permit  editors  to  publish  what  they 
please,  in  relation  to  character  and  qualifications  of  candidates 
for  office,  but  holding  them  responsible  for  the  truth  of  what 
they  publish." 

There  may  be  difficulty  in  distinguishing  between  justifi- 
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able  criticism  and  actionable  misrepresentation,  but  this  does 
not  aflfect  the  rule.  In  such  cases  the  jury  must  determine 
the  question  under  the  proper  instructions.  None  of  the  cases 
cited  by  counsel  for  defendant,  or  in  the  opinion  of  the  learned 
circuit  judge,  are  at  all  similar  in  their  facts  to  those  of  the 
case  at  bar.  In  none  of  them  did  the  publication  charge  the 
plaintiff  with  having  written  or  spoken  certain  language 
which  in  fact  he  did  not  use.  These  cases  generally  go  no 
further  than  to  hold  that  matters  of  opinion  are  not  libelous. 
In  my  judgment,  until  courts  are  prepared  to  hold  that  igno- 
rance constitutes  no  unfitness  for  office,  they  must  hold  the 
publication  set  forth  in  the  first  count  as  libelous.  If  such  a 
letter  were  written  by  the  plaintifiF,  it  would  show  him  to  be 
ignorant,  illiterate,  and  incapable  to  perform  intelligently  his 
duties  as  a  member  of  Congress. 

The  character  of  the  language  set  forth  in  the  second  count 
depends  upon  the  meaning  of  the  words  "  I  ain't  built  that 
way."  The  innuendo  says  that  defendant  meant  that 
plaintiff  was  too  ignorant  and  imbecile  to  discuss  the  ques- 
tion, or  to  express  in  a  decent  way  his  intention  not  to  discuss 
it.  The  province  of  the  innuendo  is  to  explain  and  give 
meaning  to  ambiguous  language.  If  extrinsic  evidence  is 
required  to  ascertain  its  meaning,  the  jury  must  determine  that 
question:  Bourreseau  v.  Detroit  Evening  Journal  Co.,  QS  Mich. 
425;  6  Am,  St.  Rep.  320.  The  meaning  of  these  words  as 
used  in  the  context  is  certainly  not  clear.  The  demurrer,  for 
the  purposes  of  this  case,  admits  both  the  meaning  supplied 
by  the  innuendo  and  the  malice  charged.  When  all  the  facts 
are  placed  before  the  court  and  jury  upon  the  trial,  the  ques- 
tion whether  or  not  the  publication  was  libelous  will  be 
presented  for  their  determination.  The  declaration  makes 
out  a  case  proper  to  be  submitted  upon  the  facts  which  may 
be  shown  by  the  evidence. 

The  judgment  must  be  reversed,  with  costs  of  both  courts, 
and  the  case  remanded  for  further  proceedings. 

LiBBL  —  Cakdidates  FOR  PcBitic  Offiob.  —  As  to  what  pablioations 
made  concerning  candidates  for  public  office  are  libelous,  and  what  are  not, 
see  Aldrich  v.  Press  Printing  Co.,  9  Minn.  133;  86  Am.  Dec.  84,  and  partion- 
larly  note  88  et  aeq.;  note  to  McAllister  t.  DtiroU  Frt»  Prtm  Co.,  16  Am. 
St  Rep.  348,  350. 
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JURT   AND   JUROES—  RiGHT   TO   REJECT   JuROR   WITHOUT   CaUSE.  —  A  COUrt 

has  no  right  of  its  own  motion  to  reject  a  qualified  juror  with  whom  the 
parties  are  satisfied,  unless  for  sufficient  cause,  which  must  appear  in 
the  record. 

Libel  —  Evidence  —  Malice.  —  In  an  action  of  libel  against  a  newspaper 
publisher  for  charging  that  a  jury  perjured  themselves  in  returning  a 
verdict,  evidence  on  the  part  of  the  plaintifiF  as  to  whether  or  not  anj' 
influence  other  than  that  of  the  evidence  and  the  instructions  ana  arga> 
ments  of  counsel  was  brought  to  bear  upon  him  as  a  juror  in  the  oonsid* 
eration  and  conclusion  of  bis  verdict  is  immaterial,  eind  inadmissible  to 
show  malice. 

Libel  —  Evidence  of  Malice.  —  In  an  action  of  libel  against  the  publisher 
of  a  newspaper  for  charging  that  a  jury  perjured  themselves  in  rendering 
a  verdict,  evidence  that  a  written  request,  signed  by  all  the  jurors,  re- 
questing such  publisher  to  make  a  retraction,  is  admissible  to  show 
malice,  upon  proof  that  such  request  reached  such  publisher. 

Libel  —  Evidence  of  Justification.  —  In  an  action  of  libel  against  the 
publisher  of  a  newspaper  for  charging  that  a  jury  perjured  themselves 
in  rendering  a  verdict,  evidence  that  other  newspapers  published  in  the 
place  where  the  verdict  was  rendered  severely  criticised  the  action  of 
the  jury  as  extraordinary  is  admissible  in  justification. 

Libel  —  Evidence  of  Motive  for  Verdict.  —  In  an  action  of  libel  by  a 
juror  against  a  publisher  of  a  newspaper  for  charging  that  a  jury  per- 
jured themselves  in  rendering  a  verdict,  the  plaintiff,  as  a  witness  in  his 
own  behalf,  cannot  be  compelled,  on  cross-examination,  to  state  his  mo- 
tives or  reasons  for  finding  the  verdict. 

Libel  of  Jury.  —  A  newspaper  publication  charging  that  a  jury  have  per- 
jured themselves  in  rendering  a  verdict  is  libelous. 

Libel  —  Republication  as  Evidence  of  Malice.  —  The  republication  of  a 
newspaper  article,  after  the  commencement  of  an  action  charging  it  to 
be  libelous,  with  comments  thereon  by  the  defendant^  may  be  evidence 
of  malice. 

W.  H.  H.  Russell,  for  the  appellant. 
John  Atkinson^  for  the  respondent. 

Champlin,  C.  J.  The  plaintiff  brought  an  action  of  tres- 
pass on  the  case  against  defendant  for  libel. 

In  June,  1889,  the  plaintiff  was  summoned  to  appear  in  the 
recorder's  court  of  the  city  of  Detroit  as  a  talesman  to  serve 
as  a  juror  in  the  trial  of  Nelson  Brule,  then  about  to  be  tried 
upon  an  information  charging  him  with  assaulting,  with  in- 
tent to  kill  and  murder,  Ida  Corneau.  He  was  examined  as 
to  his  qualifications,  and  admitted  and  sworn  as  a  juror  in'the 
cause.  After  hearing  the  testimony,  the  arguments  of  coun- 
sel, and  the  charge  of  the  court,  the  jury  retired  to  consider 
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the  case,  and  after  being  absent  a  short  time,  they  returned 
into  court,  and  reported  that  they  found  Brule  was  not  guilty. 

The  next  day  the  Detroit  Tribune,  published  by  the  defend- 
ant, contained  an  editorial,  reciting  the  circumstances  of  the 
alleged  attempted  killing,  and  animadverting  severely  upon 
the  jury  for  having  returned  such  a  verdict,  which  it  charac- 
terized as  outrageous.  The  libelous  words  charged  in  the 
declaration  read  as  follows:  "  Every  little  while  the  popular 
faith  in  our  boasted  system  of  trial  by  jury  gets  a  tremendous 
wrench  by  the  rendition  of  a  specially  outrageous  and  idiotic 
verdict  on  the  part  of  twelve  prize  jackasses  who  get  into  the 
jury-box.     Such  an  event  happened  in  Detroit  yesterday." 

The  article  then  went  on  to  state  as  follows:  — 

"  Some  time  ago  one  Nelson  Brule,  a  young  married  man 
with  a  family,  concealing  that  fact,  proceeded  to  '  make  love ' 
to  a  young  lady  of  good  family  and  character,  and  so  far  en- 
listed her  affections  as  to  secure  her  tacit  consent  to  a  proposal 
of  marriage.  While  she  was  delaying,  in  order  to  become  as- 
sured that  her  suitor's  parents  would  take  kindly  to  her,  —  a 
very  natural  hesitation  on  a  prudent  young  lady's  part, —  she 
learned  the  true  condition  of  Brule's  domestic  affairs,  and  then 
refused  to  have  anything  further  to  do  with  him.  A  few  days 
after  she  had  made  this  announcement  to  him,  he  called  on 
her  again,  saying  that  he  was  going  home,  and  asking  her  to 
see  him  off  on  the  train,  and  bid  him  good  by.  This  impudent 
proposition  she  declined,  but  weakly  consented  to  walk  down 
the  street  with  him.  While  doing  this  he  suddenly  seized  her 
around  the  neck,  placed  a  pistol  to  her  head,  and  fired.  She 
screamed,  staggered,  and  fell,  and  supposing  be  had  accom- 
plished his  murderous  intent,  he  put  another  ball  into  his  own 
head, — unfortunately  where  it  did  n't  do  the  most  good.  Both 
persons  recovered,  and  the  would-be  murderer  has  been  on 
trial  in  the  recorder's  court  for  the  last  three  days  on  a  charge 
of  assault  with  intent  to  murder,  the  following  citizens  of  De- 
troit composing  the  jury:  Thomas  Hurst,  M.  P.  Christian, 
Henry  M.  Bailey,  H.  A.  Marks,  Thomas  GriflBn,  Joseph  At- 
kinson, James  Keligher,  Charles  M.  Welch,  Q.  B.  Noble, 
Charles  F.  Ferris,  Morgan  Lacey,  Samuel  Furguson. 

"  We  have  narrated  in  brief  the  plain  facts  of  the  case,  about 
which  there  is  not  the  slighest  controversy.  The  defense  set 
up  was  emotional  insanity.  Here  was  a  man  attempting  for 
months  to  persuade  a  young  girl  to  marry  him,  which,  had  he 
succeeded,  would  have  involved  the  crime  of  bigamy  on  hia 
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part.  If  that  was  not  his  real  intention,  only  one  other  object 
is  supposable  in  his  case,  —  that  of  the  crime  of  his  victim's 
seduction.  Either  purpose  brands  him  a  deliberate  villain. 
There  was  nothing  emotional  about  this  intelligent  hunting  of 
an  innocent  girl.  But  when,  foiled  in  his  dastardly  and  dev- 
ilish efiforts,  he  seeks  to  murder  the  object  of  his  long  pursuit, 
twelve  men  are  found  to  acquit  him  on  the  ground  that  he 
was  insane  just  at  the  moment  of  committing  the  act.  By 
this  verdict  he  is  turned  loose  in  the  community  to  repeat  his 
venture,  if  he  chooses,  if  he  can  go  where  his  identity  and  his- 
tory  will  not  be  known. 

"  No  wonder  that  a  general  outburst  of  indignation  has  fol- 
lowed the  rendition  of  such  an  outrageous  verdict.  Every 
young  woman's  life  in  Detroit  is  rendered  less  secure  by  the 
result  of  this  trial.  Every  villain  is  encouraged  to  believe  his 
chances  of  escape  bettered  if  he  plots  against  the  happiness, 
the  virtue,  and  the  life  of  an  innocent  girl.  If  there  seems  to 
be  anything  out  of  the  way  in  these  few  feeble  remarks,  charge 
it  up  to  emotional  insanity." 

A  few  days  after,  another  article  appeared  in  the  paper,  under 
the  heading  "  This  is  Encouraging,"  and,  commenting  on  and 
commending  a  coroner's  jury  who  found  that  the  deceased 
"  came  to  his  death  through  an  assault  made  upon  his  person 
by  John  Cook,"  added:  "The  infamous  Brule  jury  and  the 
scarcely  less  censurable  coroner's  jury  in  the  Crawford  case 
are  quite  enough  of  that  kind  of  verdict-makers.  An  out- 
raged and  indignant  public  wants  no  more  of  that  sort.  The 
toughs  and  crooks  of  Detroit  have  hitherto  had  altogether  too 
much  liberty,  and  too  many  friends  in  court." 

Later,  another  article  appeared,  which  purported  to  report 
the  proceedings  of  a  religious  meeting  at  the  Casino  Taberna- 
cle, in  which  a  speaker  said:  "  You  are  all  under  sentence  of 
death.  There  is  no  jury  which  is  going  to  perjure  themselves 
and  let  you  off,  as  one  did  in  this  city  a  few  weeks  ago." 

These  articles  were  all  counted  upon  as  libelous  in  plain- 
tiff's declaration.  The  defendant  pleaded  the  general  issue, 
and  gave  notice  that  it  would  insist  upon  the  truth  of  the 
articles  published,  as  a  defense  to  the  action.  The  trial 
resulted  in  a  verdict  for  defendant. 

The  first  assignment  of  error  relates  to  the  action  of  the 
court  in  excusing  the  juror  Joseph  G.  Campau,  who  was  called 
and  examined  by  counsel  of  both  parties,  who  announced 
themselves  as  satisfied  with  him  as  a  juror.     The  court,  with- 
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out  a  challenge  being  interposed,  and  without  stating  any 
cause  or  reason  therefor,  excused  the  juror,  against  the  pro- 
test of  the  plaintiff.  We  do  not  think  the  judge  has  a  right 
to  reject  a  qualified  juror  with  whom  the  parties  are  satis- 
fied, unless  for  sufficient  cause;  and  such  cause  should 
appear  upon  the  record:  Pearse  v.  Rogers,  2  Fost.  &  F.  137. 
The  circuit  judge  is  not  invested  with  any  right  of  peremp- 
tory challenge.  He  can  excuse  for  cause,  but  the  cause  must 
be  stated,  so  that  it  may  appear  of  record:  Proffatt  on  Trial 
by  Jury,  sec.  140.  The  exercise  of  the  power  to  discharge 
a  juror  by  the  circuit  judge  of  his  own  volition  is  not  a  mat- 
ter of  discretion.  It  must  be  based  upon  some  cause.  It  will 
not  do  to  hold  that  a  circuit  judge  may,  without  assigning 
any  reason,  discharge  jurors  at  his  mere  will  or  caprice.  If 
he  may  so  discharge  one  juror,  he  may  discharge  a  dozen,  and 
compel  parties,  after  they  have  exhausted  their  peremptory 
challenges,  to  accept  such  a  jury  as  he  is  satisfied  with. 
Counsel  for  defendant  contends  that  the  record  does  not  show 
that  plaintiff  was  prejudiced,  and  that  the  presumption  is  in 
favor  of  judicial  action.  The  record  does  disclose  that  the 
juror  was  one  of  the  regular  panel,  and  it  further  discloses 
that  talesmen  were  resorted  to  in  order  to  fill  the  panel  which 
tried  the  cause.  The  law  has  provided  measures  for  the  selec- 
tion and  return  of  jurors  to  serve  in  the  trial  of  causes,  and  a 
party  has  a  right,  if  there  be  no  legal  objection  to  the  jurors 
80  returned,  to  have  his  cause  tried  by  jurors  so  selected, 
unless  rejected  in  a  manner  provided  by  law. 

Upon  the  trial  of  the  cause,  the  plaintiff  took  the  witness- 
stand,  and  testified  in  his  own  behalf.'  He  stated  that  he 
heard  all  the  evidence  in  the  case,  the  arguments  of  counsel, 
and  the  instructions  of  the  court,  after  which  the  jury  retired 
to  the  jury-room,  to  consider  the  evidence  and  agree  upon  a 
verdict;  that  they,  were  out  something  over  an  hour,  and 
returned  into  court  with  a  verdict  of  not  guilty.  He  was 
then  asked  by  his  counsel:  "  Was  there  any  other  influence 
than  that  of  the  evidence  and  the  instruction  of  the  court  and 
the  arguments  of  counsel  brought  to  bear  upon  you  as  a  juror 
in  the  consideration  and  conclusion  of  your  verdict?  "  This 
was  objected  to  as  immaterial,  and  exc]i.d;d.  Error  is  as- 
signed upon  the  ruling.  The  ruling  was  correct.  No  such 
fact  was  in  issue. 

A  request  in  writing,  signed  by  all  the  jurors,  asking  the 
Tribune  to  made  a  retraction,  was  then  shown  to  the  witness, 
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and  he  testified  that  he  signed  it,  and  requested  it  to  be  pre- 
sented to  the  Tribune  people  for  retraction  of  the  article. 
Counsel  for  defendant  objected  to  it  being  received  in  evi- 
dence. The  court  decided  to  admit  it,  but  that  it  should  not 
be  read  unless  it  was  shown  to  have  reached  the  defendant. 
This  ruling  is  excepted  to,  and  alleged  as  error.  Plainly,  it 
was  not  error.  Moreover,  the  parties  had  stipulated  in  writ- 
ing the  fact  that  a  request  in  writing  was  made  upon  the 
defendant  to  retract  the  alleged  libelous  articles,  and  that  no 
retraction  had  been  made.  No  attempt  was  made  to  identify 
this  as  the  request  which  was  presented. 

Witness  was  permitted  to  be  asked,  against  plaintifiF's  ob- 
jection, if  there  were  publications  in  all  of  the  newspapers  in 
Detroit  in  regard  to  the  verdict  rendered  in  the  Brule  case, 
and  that  if  in  all  of  them  the  action  of  the  jury  was  severely 
criticised;  and  error  is  assigned  upon  the  rulings.  We  think 
the  latitude  permitted  jupon  the  cross-examination  by  the 
court  was  not  an  abuse  of  discretion.  The  verdict  was  char- 
acterized as  extraordinary,  and  the  testimony  tended  to  show 
that  the  public  regarded  it  as  such. 

He  was  asked,  upon  cross-examination,  the  following  ques- 
tion :  "  Mr.  Welch,  you  say  that  after  hearing  the  evidence 
and  the  charge  of  the  court  in  that  case,  the  jury  retired  to 
consider  their  verdict.  Now,  was  the  verdict  that  was  ren- 
dered in  that  case  the  verdict  you  agreed  upon  in  your  jury- 
room?"  The  question  was  objected  to  by  counsel  for  plaintiflF 
as  incompetent  and  immaterial,  and  "because  the  stipulation 
shows  what  the  verdict  was,  and  because  section  7608,  How- 
ell's Statutes,  especially  provides  that  'no  juror  shall  be 
questioned  for  any  verdict  rendered  by  him,  nor  shall  he  be 
subject  to  any  action,  civil  or  criminal,  on  account  of  such 
verdict,  except  by  indictment  for  corrupt  conduct  in  render- 
ing such  verdict  in  cases  prescribed  by  law.'  And  further, 
because  no  such  matter  is  alleged  in  the  defendant's  plea  of 
justification." 

The  objection  was  overruled,  and  the  witness  answered, 
"Yes,  sir."  He  was  further  interrogated,  and  was  permitted 
to  testify,  against  the  same  objection,  that  he  rendered  the 
verdict  because  he  thought  it  was  right,  under  the  evidence 
produced  there,  and  the  charge  of  the  court;  that  he  acquitted 
Brule  on  the  ground  of  insanity,  and  in  regard  to  shooting 
himself;  that  he  did  not  think  Brule  shot  at  her  at  all;  that 
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he  fired  a  pistol  close  to  her  head,  according  to  the  evidence. 
These  rulings  are  assigned  as  error,  and  the  counsel  for  the 
plaintiff  contends  that  all  such  testimony  elicited  by  inter- 
rogatories to  this  witness,  who  was  a  juror,  is  incompetent, 
and  privileged  by  the  statute  above  quoted.  The  authorities 
cited  by  counsel  in  support  of  his  position  all  relate  to  the  in- 
competency of  the  oaths  of  jurors  as  to  what  took  place  in  the 
jury-room  while  considering  their  verdict,  tending  to  impeach 
the  same.  Such  authorities  are  not  based  upon  the  section 
cited:  Pierce  v.  Pierce,  38  Mich.  416;  People  v.  Knapp,  42 
Mich.  271;  Hewett  v.  Chapvian,  49  Mich.  4;  Churchill  v.  Cir- 
cuit Judge,  56  Mich.  538.  This  provision  of  the  statute  grew 
out  of  the  abolition  of  the  common-law  remedy  of  attaint, 
and  the  supplanting  of  that  harsh  procedure  by  the  granting 
of  new  trials  in  civil  cases;  and  to  understand  what  is  meant 
by  the  expression  "  no  juror  shall  be  questioned  for  any  ver- 
dict rendered  by  him,"  it  is  proper  to  refer  briefly  to  the  pro- 
ceeding by  attaint,  which  was  abolished  when  this  statute 
was  enacted. 

In  the  early  method  of  trial  by  jury  in  England,  from  whose 
growth  our  present  system  has  developed,  the  jury  were  com- 
posed of  witnesses  to  the  transaction  submitted  to  them,  and 
could  rarely  give  a  wrong  verdict  without  at  the  same  time 
committing  perjury.  New  trials  before  another  jury  to  cor- 
rect a  wrong  verdict  had  not  yet  become  the  practice  of  the 
courts,  and  the  only  way  of  correcting  such  evils  was  by 
attaint.  The  party  who  alleged  a  wrong  verdict  was  entitled 
to  the  process  of  attaint,  by  which  he  obtained  a  writ  sum- 
moning the  twelve  jurors,  who  rendered  the  verdict,  and 
twenty-four  other  jurors,  called  the  "  grand  jury,"  who  should 
consider  the  matters  submitted  to  the  first  twelve,  or  petit 
jury.  The  record  and  proceedings  of  the  former  trial  were 
read  to  them;  the  trial  judge  explained  the  matters  in  dis- 
pute upon  which  it  was  alleged  a  wrong  verdict  had  been  ren- 
dered, and  the  individual  jurors  who  had  joined  in  the  verdict 
were  questioned  concerning  the  grounds  of  their  decision;  and 
if  the  grand  jury  found  a  different  verdict  than  the  former 
jury,  they  were  attainted,  and  were  immediately  arrested  and 
imprisoned,  their  lands  and  chattels  were  forfeited  to  the 
king,  and  they  became  unworthy  of  credit,  and  incompetent 
to  give  testimony  or  to  sit  upon  a  jury;  their  wives  and  chil- 
dren should  be  turned  out  of  their  houses,  which  were  to  be 
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demolished,  and  their  trees  and  meadows  destroyed;  and  this 
continued  to  be  the  punishment  until  23  Hen.  VIII.,  c.  3 
which  substituted  pecuniary  penalties  upon  the  jurors.  It  is 
said  in  Bac.  Abr.,  tit.  Juries,  M,  that  attaint  "is  only  dis- 
used and  not  taken  away."  It  was,  however,  abolished  in 
England  by  statute  6  Geo.  IV.,  c.  50  (1825).  It  will  be  seen 
that  it  came  to  us  as  a  part  of  the  common  law,  but  was  abol- 
ished by  the  Revised  Statutes  of  1838,  in  the  following 
language:  "Attaints  upon  untrue  verdicts  are  abolished,  and 
for  any  verdict  rendered  by  him,  no  juror  shall  be  questioned, 
or  be  subject  to  any  action  or  proceeding,  civil  or  criminal, 
except  to  indictment  for  corrupt  conduct  in  rendering  such 
verdict,  in  the  cases  prescribed  by  law " ;  R.  S.  1838,  pt.  3, 
tit.  1,  c,  5,  sec.  34. 

This  was  followed  by  the  Revision  of  1846,  which  reads  the 
same  as  Howell's  Statutes,  sec.  7608.  Viewed  in  the  light 
of  the  common  law  and  the  remedy  interposed  by  statute,  it 
is  quite  plain  what  the  ineaning  and  construction  of  the  stat- 
ute is.  Attaints  for  untrue  verdicts  are  abolished.  It  then 
proceeds  to  forbid  what  had  before  been  the  practice  at  com- 
mon law,  —  the  questioning  of  any  juror  for  any  verdict  ren- 
dered by  him.  The  questioning  referred  to  was  part  of  the 
proceeding  against  the  juror  for  a  false  verdict.  The  whole 
section  is  a  prohibition  against  any  prosecution  of  a  juror  for 
a  false  verdict  at  the  suit  of  a  party,  or  by  the  people,  except 
for  corrupt  conduct  in  rendering  the  verdict.  The  object  of 
the  statute  is  to  place  jurors  beyond  the  reach  of  a  powerful 
or  malicious  adversary,  and  protect  them  in  the  honest  and 
fair  discharge  of  their  duty  without  fear  or  favor. 

It  would  be  small  protection  if  any  defeated  party  in  a  law- 
suit could,  through  the  public  press,  or  otherwise,  libel  and 
traduce  a  juror,  and  say  to  him:  "You  must  submit  to  the 
ruination  of  your  character,  or  if  you  seek  legal  redress, 
twelve  other  men  will  sit  in  judgment  upon  your  motives  and 
conduct  in  rendering  the  verdict  you  did." 

What  was  done  in  this  case  was  to  question  the  juror  for  the 
verdict  rendered  by  him  as  an  untrue  verdict,  and  he  was 
called  upon  to  give  the  reasons  and  grounds  of  it;  and  the 
correctness  of  the  verdict,  and  the  suflBciency  of  the  testimony 
to  produce  conviction  in  the  mind  of  Welch  and  his  fellow- 
jurors,  was  again  tried  before  another  jury  as  fully,  to  all  in- 
tents and  purposes,  as  if  the  proceedings  by  attaint  had  not 
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been  abolished.  It  can  make  no  difference  that  the  alleged 
libel  is  justified  by  plea.  Justification  is  a  good  defense,  but 
it  must  be  proved  by  legal  and  competent  evidence.  The 
shield  which  the  statute  throws  around  jurors  from  being 
questioned  and  from  suit  for  any  verdict  rendered  by  them 
cannot  be  broken  or  thrown  aside  for  the  purpose  of  trying 
the  truth  of  the  verdict  rendered.  The  statute  seeks  to  pro- 
tect the  rights  of  the  public  and  of  parties  by  proceeding 
against  a  juror  who  has  been  guilty  of  corrupt  conduct  in 
rendering  a  verdict  by  criminal  prosecution. 

The  conduct  of  jurors  is  not  above  criticism  either  by  the 
public  press  or  private  parties.  No  political,  judicial,  or  ad- 
ministrative department  of  the  government  is  beyond  criti- 
cism. But  just  criticism  is  not  libelous;  neither  is  severe 
criticism.  But  to  charge  that  a  jury  have  perjured  them- 
selves in  rendering  a  certain  verdict  is  libelous.  It  may  ap- 
pear in  a  criminal  case,  to  a  person  not  acting  under  the 
responsibility  of  an  oath,  from  the  facts  and  circumstances 
developed  at  the  trial,  that  the  accused  is  guilty,  and  ought 
to  be  convicted.  Yet  to  the  juror  sitting  upon  the  trial,  every 
fact  and  circumstance  must  be  consistent  not  only  with  the 
guilt  of  the  accused  of  the  crime  charged,  but  the  evidence 
must  be  of  such  character  and  weight  as  to  leave  no  reason- 
able doubt  of  his  guilt  in  the  mind  of  the  jury.  How  are 
such  questions  to  be  tried  in  a  libel  suit  charging  perjury, 
under  a  plea  of  justification  and  truth  of  the  charge?  What 
nicely  poised  scales  do  the  second  jury  possess  which  shall 
enable  them  to  enter  the  domain  of  conscientious  conviction 
or  reasonable  doubt  in  the  minds  of  the'first  jury,  and  weigh 
them  to  ascertain  whether  they  have  violated  their  oaths? 

What  has  been  said  has  application  solely  to  the  question 
under  consideration;  that  is,  to  the  right  of  defendant,  in  a 
case  like  this,  to  question  a  juror  concerning  a  verdict  rendered 
by  him,  or  to  inquire  of  him  his  motives  or  reasons  for  finding 
such  verdict.  This  is  sufficient  for  the  present  case.  We 
think  the  question,  and  those  succeeding  it  in  the  same  direc- 
tion, should  have  been  excluded. 

We  think  the  court  erred  in  excluding  an  article  appearing 
in  defendant's  paper,  after  suit  was  commenced,  in  which  the 
article  charged  as  libelous  was  republished  and  comments 
made.  It  was  offered  to  show  that  the  defendant  entertained 
malice  against  plaintiff,  and  was  admissible  for  that  purpose. 
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For  the  errors  pointed  out,  the  case  must  be  reversed,  and 
a  new  trial  granted. 

LiBBL  —  Newspaper  Publications.  —  As  to  what  publications  by  a  news- 
paper concerning  judicial  proceedings  are  allowable  and  what  are  not,  see 
note  to  McAllister  v.  Detroit  Free  Press  Co.,  15  Am.  St.  Rep.  361-368. 

Newspaper  Libel.  —  For  a  full  and  complete  discussion  of  the  law  of 
newspaper  libel  generally,  see  note  to  McAUister  r.  DttnH  Frtt  Preu  Co.^ 
16  Am.  St  Rep.  333-369. 
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ZiMMEB  V.  SeTTLB. 
[134  New  Yobk,  87.] 
Bond  to  Husband  iob  Wife's  Separatb  Suppobt  Ivtaudatbd  bt  hkb 
Rbturn  to  Hm.  —  Where  a  person  gives  to  a  husband,  whose  wife  has 
left  him  and  commenced  an  action  against  him  for  a  limited  divorce  and 
for  support,  a  bond  conditioned  that  he  will  support  the  wife  and  save 
the  husband  from  all  further  liability  therefor,  he  is  not  liable  on  such 
bond  for  money  paid  by  the  husband  for  necessaries  supplied  to  the  wife 
after  she  returns  to  her  husband  and  permanently  resumes  her  member- 
ship of  his  family  as  his  wife,  even  though  the  reconciliation  be  not 
wholly  complete  nor  the  conjugal  relation  entirely  restored.  Such  re- 
turn and  resumption  put  an  end  to  the  oontraot  represented  by  the  con- 
dition of  the  bond. 

Action  upon  a  bond  given  by  the  defendants  to  the  plain- 
tiflf.  The  bond  was  conditioned  to  properly  support,  maintain, 
clothe,  board,  furnish  with  all  the  necessaries  of  life  in  sick- 
ness and  in  health,  the  wife  of  the  plaintiff  during  the  term  of 
her  natural  life,  and  to  forever  save  him  entirely  harmless 
and  exempt  from  any  further  support  of  her,  or  from  annoy- 
ance, suits,  costs,  or  claims  on  account  of  her  during  the  term 
of  her  natural  life.  The  defendants  were  the  father  and  broth- 
ers of  plaintiflF's  wife.  After  the  return  of  plaintifif's  wife,  as 
stated  in  the  opinion,  the  plaintiff  was  required  to  pay,  and 
did  pay,  for  some  clothing  which  she  obtained  for  herself  on 
his  credit;  and  he  supported  her.  On  the  trial,  the  court 
directed  a  verdict  for  the  defendants,  and  on  appeal  to  the 
supreme  court  the  judgment  was  affirmed.  Other  facts  are 
stated  in  the  opinion. 
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C.  A.  Clark,  for  the  appellant. 

Alexander  Cumming  and  R.  F.  Bieber,  for  the  reapondente. 

Bradley,  J.  The  bond,  when  made  and  delivered,  became 
a  valid  obligation  of  the  defendants,  and  their  defense  is  de- 
pendent upon  the  circumstances  and  effect  of  the  return  of 
the  wife  to  her  husband's  house  and  home,  and  her  continu- 
ance there.  The  evidence  did  not  justify  the  inference  of  any 
breach  of  the  condition  of  the  bond  while  the  wife  remained 
with  them  and  before  her  return  to  the  plaintiff,  in  July,  1879. 
By  the  terms  of  that  instrument,  the  duty  assumed  by  the 
defendants  to  provide  for  the  wife  and  take  care  of  her  is  not 
qualified  by  any  circumstances  or  made  subject  to  any  condi- 
tions expressed  in  it.  But  it  may  be  observed  that  at  the 
time  the  contract  was  entered  into  she  had  left  her  husband, 
and  been  absent  from  him  six  months,  and  there  was  then 
pending  her  action  against  him  for  a  separation  and  alimony, 
which  could  be  supported  only  on  the  ground  of  ill-treatment 
of  her  by  her  husband  of  a  serious  character.  It  evidently 
was  then  contemplated  by  the  plaintiflT  and  the  defendants 
that  the  wife  would  not  return  to  her  husband,  but  would  con- 
tinue to  live  separated  from  him,  and  it  was  in  view  of  such 
separation  the  bond  was  made  and  taken.  This  is  also  indi- 
cated by  the  recital  in  it  that  differences  had  arisen  between 
the  husband  and  wife,  and  that  she  had  commenced  an  action 
against  him  for  a  limited  divorce  for  her  support.  It  may  be 
assumed  that  the  contract  resulting  in  the  giving  and  accept- 
ing the  bond  was  entered  into  in  reference  to  such  situation, 
which  is  entitled  to  consideration  in  the  determination  of  the 
purpose  and  effect  of  the  instrument.  This  does  not  require 
any  modifications  of  its  provisions,  but  has  relation  to  the 
application  of  the  language  used  to  the  subject  within  the 
contemplation  of  the  parties  as  represented  by  the  situation 
then  existing  and  the  surrounding  circumstances,  which  it 
may  be  assumed  they  then  had  in  view:  Griffiths  v.  Harden- 
bergh,  41  N.  Y.  464;  Blossom  v.  Gnffin,  13  N.  Y.  569;  JuiUiard 
V.  Chaffee,  92  N.  Y.  529. 

The  occasion  which  led  to  this  contract  and  obligation  be- 
tween the  parties  was  the  separation  of  the  wife  from  her  hus- 
band, and  such  was  the  sole  cause  for  entering  into  it.  It 
cannot  be  assumed  that  there  was  any  purpose  to,  in  that 
manner,  make  provision  for  her  care  and  support  as  a  mem- 
ber of  the  plaintiff's  family.     Such  an  obligation  for  that  pur- 
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pose  evidently  was  not  in  the  mind  of  the  parties.  Nor  was 
it  contemplated  that  she  would  return  to  and  live  with  the 
plaintifiF,  but,  on  the  contrary,  it  was  understood  that  the  sit- 
uation then  existing  in  that  respect  would  continue,  and  in 
that  view  the  parties  acted  in  contracting  for  and  making  the 
obligation.  Any  other  view  seems  to  be  contrary  to  their  ap- 
parent purpose,  and  repugnant  to  reason.  The  primary  duty 
to  take  care  of  and  support  a  wife  is  with  the  husband,  and  it 
cannot  be  supposed,  unless  the  circumstances  clearly  require 
such  conclusion,  that  he  intends,  while  she  is  living  with  him, 
to  deny  himself  that  right,  relieve  himself  from  all  responsi- 
bility in  that  respect,  and  to  devolve  the  performance  of  that 
duty  wholly  upon  another.  In  the  present  case,  the  existing 
separation  upon  which  the  contract  was  founded  justified  it  at 
the  time  it  was  made.  But  when  the  wife  returned  to  the 
house  of  her  husband  to  live,  and  lived  with  him  there,  resum- 
ing permanently  her  membership  of  his  family  as  his  wife, 
the  cause  which  led  to  the  contract  ceased  to  exist.  Articles 
of  separation  between  husband  and  wife,  in  which  another 
joins  with  her  as  trustee,  although  valid  when  made,  are  ren- 
dered void  by  resumption  by  them  of  their  conjugal  relation: 
Shelthar  v.  Gregory,  2  Wend.  422;  Carson  v.  Murray ^  3  Paige, 
483. 

It  is,  however,  urged  that  there  was  in  this  instance  no 
reconciliation  in  the  sense  requisite  to  annul  articles  of  sepa- 
ration; that,  at  all  events,  the  court  could  not  properly  hold, 
as  matter  of  law,  that  it  was  so,  because  there  was  evidence 
tending  to  prove  that  the  husband  did  not  consent  to  her  re- 
turn, and  did  not  receive  and  fully  cohabit  with  her  as  his 
wife.  While  there  is  evidence  to  that  effect,  it  appears  that 
his  relations  of  cohabitancy  with  her  were  substantially  the 
same  as  they  were  for  considerable  time  before  she  left  his 
house.  There  were  no  articles  of  separation  in  this  instance, 
nor  had  the  wife  entered  into  any  agreement  to  that  effect  with 
her  husband.  She  was  therefore,  without  the  fault  of  the 
husband  or  of  the  defendants,  at  liberty  to  seek  to  make 
her  husband's  home  hers.  The  defendants  had  no  right  or 
lawful  power  to  prevent  her  doing  so.  And  any  undertaking 
on  their  part  to  prevent  the  restoration  of  conjugal  rights  or 
relations  of  the  husband  and  wife  would  have  been  void  as 
against  public  policy.  They  therefore  had  no  right  against 
her  consent  to  take  her  away  from  the  plaintiff's  house.  Her 
purpose  evidently  was  to  remain  there,  and  he  permitted  her 
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to  do  so.     It  is  diflBcult  to  see  how  he  could  properly  do  other- 
wise.    This  view  is  as  favorable  to  the  contention  of  the  plain- 
tiff in  that  respect  as  can  be  taken.     As  between  her  and  the 
plaintiff,  it  was  the  right  of  the  wjfe  to  return  to  her  husbandV 
house  and  insist  that  it  was  her  home,  and  it  was  his  duty  to- 
provide  for  her  there,  unless  by  her  conduct  she  had  for- 
feited that  right.     This  is  not  claimed.     She  was  not  required- 
to  respect  any  arrangement  made  between  her  husband  and 
another  party  for  her  provision   and  care  elsewhere.    This 
was  one  of  the  contingencies  which  was  not  only  not  provided 
for  by  the  terms  of  the  contract  between  the  parties,  but  waer- 
not  subject  to  the  control  of  either.     And  when  the  resump- 
tion of  her  home  with  the  plaintiff  could  be  considered  per- 
manent, a  situation  would  be  produced  not   provided  for  by 
the  contract  or  within  its  contemplation  when  it  was  made.- 
The  situation  would  be  such  that  the  plaintiff  could  realize 
no  benefit  from  the  undertaking  assumed  by  defendants,  and 
they  would  not  be  required  to  attempt  to  induce  her  to  leave 
her  husband  and  go  to  their  house  to  receive   support,  not 
would  they  be  justified  in  seeking  to  do  so  without  the  consent, 
of  the  husband.     The  consequence  would  be,  that  the  contract . 
as  represented  by  the  condition  of  the  bond  would  cease  to  ■ 
be  effectually  operative  for  the  purposes  of  the  burden  or  bene- 
fit of  its  performance,  for  reasons,  resulting  from  the  default  of," 
neither,  produced  by  a  cause  over  which  none  of  the  parties- 
to  it  had  any  control  which  they  could  legally  exercise.    And 
that  situation,  when  accomplished,  would  put  an  end  to  the 
contract  and  the  obligation  made  pursuant  to  it,  and  the  plain- 
tiff be  entitled  to  reimbursement  of  the  consideration  paid  by 
him:  Hildreth  v.  Buell,  18  Barb.  107;  Jones  v.  Judd,  4  N.  Y. 
412.     The  defendants,  after  the  return  of  the  wife  to  her  hus- 
band  to  remain   there,  took  that  view  of  the  matter,  and 
through  a  third  person  proposed  to  the  plaintiff  to  repay  to  hink 
the  four  hundred  dollars,  and  by  their  answer  alleged  their 
readiness  to  do  bo.     The  further  performance  by  the  defend- 
ants of  their  obligation,  within  its  meaning  and  purpose,  re- 
quired a  separation  of  the  wife  from  the  husband,  and  her 
removal  from  his  home.     This  could  not  effectually  be  made 
the  subject  of  contract  between  these  parties,  and  it  would  be 
no  less  unlawful  for  them  to  execute  such  a  purpose  without 
her  consent.     It  would  be  repugnant  to  the  policy  of  the  law 
pertaining  to  the  marital  relations,  rights,  and  duties  of  hus- 
band and  wife.     And  it  was  through  the  exercise  of  her  right 
Am.  St.  Kjep.,  Vol.  XXL— 41 
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that  the  wife  sought  and  obtained  the  home  of  her  husband 
and  children  and  his  care  and  support.  Thus  the  purpose  of 
the  defendants'  bond  seemed  to  have  been  defeated. 

It  is,  however,  contended  on  the  part  of  the  plaintiff  that  the 
duty  of  the  defendants  to  care  for  and  support  the  wife,  and 
indemnify  the  plaintifif  from  expense  and  liability  in  that  be- 
half, was  no  less  after  her  return  to  her  husband  than  while 
she  was  living  separate  from  him,  unless  their  reconciliation 
was,  as  between  themselves,  complete,  so  that  they  fully  re- 
sumed their  conjugal  relations.  This  proposition  is  in  disre- 
gard of  the  apparent  relation  and  other  considerations  arising 
from  it.  It  is,  however,  not  entirely  clear  what  is  essen- 
tial to  reconcilation  in  its  application  to  the  present  case,  if  it 
did  not  exist  between  the  plaintiff  and  his  wife.  It  does  not 
depend  upon  any  particular  degree  of  reciprocal  affection  or 
esteem.  As  between  persons  in  such  relation,  it  may  arise 
from  appreciation  and  observance  by  them  of  their  marital 
duty  to  each  other.  The  husband  and  wife  in  this  instance 
not  only  resided  in  the  same  house,  and  had  done  so  for 
nearly  six  years  at  the  time  of  the  trial,  but  they,  during  that 
time,  with  their  children,  ate  at  the  same  table;  they  were 
friendly  and  kind  to  each  other,  and,  with  no  apparent  differ- 
ence in  that  respect,  occupied  separate  sleeping- rooms,  as  they 
had  for  two  years  before.  The  wife  was  partially  blind,  and 
in  no  condition  to  do  housework,  and  the  evidence  tends  to 
prove  that  she  took  no  charge  of  it.  It  would  be  a  step  in  ad- 
vance, without  support  of  sound  policy,  to  hold  that  as  between 
the  husband  and  third  persons  the  rights  of  the  latter  could 
not  rest  upon  his  apparent  relations  with  his  wife  while  they 
are  living  together. 

The  husband,  while  living  with  his  wife,  may  be  treated  by 
third  persons  as  assuming  the  rights,  duties,  and  liabilities 
incident  to  the  marital  relation;  and  to  a  reasonable  extent  her 
authority  to  use  his  credit  may  be  presumed  in  behalf  of  those 
not  advised  to  the  contrary:  Emmett  v.  Norton^  8  Car.  &  P. 
506;  Keller  v.  Phillips,  39  N.  Y.  351.  And  this  is  not  confined 
to  actual  necessaries  for  herself,  as  is  the  case  when  the  wife 
is  justifiably  living  apart  from  him.  The  credit  of  the  hus- 
band, used  by  the  wife  under  such  circumstances,  might  create 
as  against  him  greater  liabilities  than  those  with  which  the 
defendant  would  be  chargeable  upon  their  undertaking.  This 
is  only  one  reason  why  the  apparent  relation  between  the 
plaintiff  and  his  wife  was  not  consistent  with  the  performance 
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of  their  covenant.  They  were  not  advised  by  the  plaintiff,  or 
otherwise,  that  it  was  other  than  it  appeared  to  be  by  the  fact 
that  the  plaintiff  and  his  wife  were  living  together;  and  for 
the  purpose  of  the  question  here  their  apparent,  in  view  of  its 
uninterrupted  continuance,  must  be  deemed  their  actual  rela- 
tion. The  situation  is  different  from  what  it  would  have  been 
if  the  wife  had  left  the  defendants'  house  and  went  to  a  place 
other  than  the  house  of  her  husband  to  live.  Then  a  question 
would  have  arisen  which  requires  no  consideration  here.  She, 
in  that  case,  would  have  resumed  no  relation  to  the  plaintiff 
which  would  have  cast  upon  him,  as  between  him  and  the 
defendants,  any  duty,  apparent  or  real,  to  relieve  them  from 
the  obligation  they  had  assumed,  as  he  did  not  undertake 
that  she  should  remain  at  the  house  of  the  defendants. 

The  view  taken  renders  it  unnecessary  to  consider  the  con- 
sequences of  breach  by  the  defendants  of  their  obligation  in 
respect  to  the  rule  of  damages,  and  whether  they  be  partial 
and  limited  to  such  as  were  sustained  prior  to  the  commence- 
ment of  the  action,  or  also  prospective  and  final. 

The  most  that  can  be  claimed  by  the  plaintiff  in  support  of 
his  motion  to  amend  his  complaint  by  inserting  allegations 
with  a  view  to  a  recovery  of  the  consideration  paid  to  them  is, 
that  the  ruling  of  the  court  upon  it  was  discretionary.  The 
disposition  of  the  motion  is  not  therefore  the  subject  of  con- 
sideration on  this  review.  And  as  the  action  as  represented 
by  the  cause  alleged  in  the  complaint  did  not  proceed  with 
that  view,  the  question  whether  the  plaintiff  was  entitled  to 
reimbursement  from  the  defendants  of  the  amount  paid  to 
them  as  the  consideration  of  their  obligation,  or  any  portion 
of  it,  did  not  arise  for  determination  upon  the  trial. 

These  views  lead  to  the  conclusion  that  none  of  the  excep- 
tions were  well  taken. 

The  judgment  should  be  affirmed. 

Husband  and  Wive.  —  Validity  and  effect  of  deeds  and  agreements 
between  husband  and  wife  for  separation:  See  Stepliensonv.  Osborne,  41  Miss. 
119;  90  Am.  Dec.  358,  and  note  367-370;  Clark  Y.  Fosdick,  118  N.  Y.  7;  16 
Am.  St.  Rep.  733,  and  note. 

Husband  and  Wife  —  Bond  for  Sbparatb  Maintknance  of  Wife. — 
If  after  separation  of  hnsband  and  wife  in  pursuance  of  an  agreement  the 
wife  returns  and  becomes  a  member  of  her  husband's  family,  the  agreement 
to  live  separate  is  ended,  and  the  bond  given  for  the  separate  maintenance  of 
the  wife  fails  with  the  agreement:  Note  to  Stephenson  v.  O«borne,  90  Am. 
Dec.  369. 
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Caepenter   V,    New   York,    New    Haven,    and 
Hartford  Eailroad  Company. 

[124  Nbw  Yokk,  63.] 
IfONST  TS   ClOTHIKQ   OF   PASSENGER   IN   SlEEPINQ-CAR    NOT   IN   CUSTODT  0» 

Company.  —  Money  in  the  clotliing  of  a  passenger  in  a  sleeping-car, 
worn  during  the  day,  and  placed  under  his  pillow  at  night,  cannot  be 
considered  as  in  the  custody  of  the  railway  company,  and  it  will  not  he 
liable  for  the  loss  of  such  money  without  some  evidence  of  negligence  on 
its  part. 
IhJTY  op  Railway  Company  to  Protect  Passengers  in  its  Sleepino- 
CARS. —  A  corporation  engaged  in  running  sleeping-coaches  with  sec- 
tions separated  from  the  aisle  by  curtains  only  is  bound  to  have  an 
employee  charged  with  the  duty  of  carefully  and  continually  watching 
the  interior  of  the  car  while  berths  are  occupied  by  sleepers.  While  not 
an  insurer,  it  must  exercise  diligence  to  protect  its  sleeping  customers 
from  robbery,  and  is  bound  to  use  a  degree  of  care  commensurate  with 
the  danger  to  which  they  are  exposed. 

■VIDKNCK   SdFFIOIENT  TO   REQUIRE   QUESTION  OV  DEFENDANT'S  NbOLIGENOB 

TO  BB  Submitted  to  Jury.  —  Evidence  that  the  plaintiff  purchased  and 
was  assigned  to  the  lower  berth  of  an  ordinary  sleeping-car  run  by  the 
defendant;  that  on  going  to  bed  at  night  he  placed  his  pocket-book,  con- 
taining money,  in  the  inside  pocket  of  his  vest,  which  he  put  under  his 
pillow;  that  on  waking  in  the  morning  he  found  the  money  had  been 
stolen  from  the  pocket-book;  that  the  upper  berth,  which  had  been  oc- 
cupied by  a  stranger  when  he  went  to  bed,  was  unoccupied  when  he 
woke  in  the  morning;  that  the  only  person  employed  on  the  sleeper, 
which  ran  over  an  important  thoroughfare,  and  made  stops  at  several 
large  cities  during  the  night,  was  a  man  who  acted  as  conductor  and 
porter,  and  blacked  the  passengers'  shoes  for  his  own  profit;  that  this 
man's  closet  was  at  one  end  of  the  car,  from  which  a  full  view  of  the  main 
aisle  could  not  be  had,  —  is,  in  the  absence  of  explanation  or  evidence  by 
the  defendant,  sufficient  to  require  the  question  whether  the  plaintiff's 
loss  was  caused  by  the  defendant's  negligence  to  be  submitted  to  the 
jury. 

Action  to  recover  money  alleged  to  have  been  stolen  from 
the  plaintiflF  while  traveling  as  a  passenger  on  one  of  the  de- 
fendant's sleeping-cars.  The  plaintiff  testified  that  upon  be- 
ing assigned  to  his  berth  at  half-past  ten  o'clock  at  night,  he 
undressed,  and  placed  his  pocket-book,  containing  forty  dol- 
lars in  money,  in  liis  inside  vest  pocket,  and  then  placed  that 
garment  under  the  pillow  next  to  the  window.  When  he 
awoke  about  six  o'clock  in  the  morning  he  found  the  vest 
under  the  pillow  next  to  the  passage-way,  but  the  money  had 
been  stolen.  When  plaintiff  went  to  bed,  the  berth  over  his 
WEB  occupied  by  a  stranger,  but  it  was  unoccupied  when  he 
rose.  At  the  close  of  the  plaintiff's  evidence,  the  defendant 
declined  to  offer  any  evidence,  and  the  city  court,  at  the  trial 
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term,  dismissed  the  complaint,  on  the  ground  that  the  defend- 
ant was  neither  liable  as  an  innkeeper  or  as  a  common  carrier, 
and  that  there  was  no  evidence  of  negligence.  This  order  was 
affirmed  by  the  general  term  of  the  city  court,  which  latter 
judgment  was  reversed  by  the  general  term  of  the  court  of  com- 
mon pleas  for  the  city  and  county  of  New  York.  Other  facts 
are  stated  in  the  opinion. 

Henry  W.  Taft,  for  the  appellant. 

Jabish  Holmes,  Jr.,  for  the  respondent. 

FoLLETT,  C.  J.  Money  necessary  for  the  payment  of  the 
expense  of  a  journey  undertaken,  which  is  carried  in  the  trunk 
of  a  passenger,  is  part  of  his  baggage,  and  if  lost  while  in  the 
custody  of  a  carrier  for  transportation,  it  is  liable:  Merrill  v. 
Grinnell,  30  N.  Y.  594;  Fairfax  v.  New  York  Cent.  etc.  R.  R. 
Co.,  73  N.  Y.  167;  29  Am.  Rep.  119;  2  Redfield  on  Railways, 
59.  But  carriers  do  not  undertake  to  carry  and  safely  deliver 
the  effects  of  travelers  not  delivered  into  their  custody,  and  it 
cannot  be  held  that  money  in  a  passenger's  clothing  worn 
during  the  day  and  placed  under  his  pillow  at  night  is  in  the 
custody  of  the  corporation  which  carries  and  furnishes  travel- 
ers with  berths  in  sleeping-coaches:  Lewis  v.  New  York  Sleep' 
ing  Car  Co.,  143  Mass.  267;  58  Am.  Rep.  135;  2  Rorer  on 
Railways,  887. 

The  mere  proof  of  the  loss  of  money  by  a  passenger  while 
occupying  a  berth  does  not  make  out  a  prima  facie  case,  and 
to  sustain  a  recovery,  some  evidence  of  negligence  on  the  part 
of  the  defendant  must  be  given. 

The  negligence  complained  of  is,  that  none  of  the  defend- 
ant's employees  were  continually  on  guard  in  the  car  in  a 
position  to  observe  the  movements  of  all  persons  in  the  pas- 
eage-way  between  the  sections. 

A  corporation  engaged  in  running  sleeping-coaches  with 
sections  separated  from  the  aisle  only  by  curtains  is  bound  to 
have  an  employee  charged  with  the  duty  of  carefully  and  con- 
tinually watching  the  interior  of  the  car  while  berths  are  oc- 
cupied by  sleepers:  Pullman  Car  Co.  v.  Gardner,  3  Penny.  78. 

These  cars  are  used  by  both  sexes  of  all  ages,  by  the  ex- 
perienced and  inexperienced,  by  the  honest  and  dishonest, 
which  is  understood  by  the  carriers,  and  though  such  com- 
panies are  not  insurers,  they  must  exercise  vigilance  to  protect 
their  sleeping  customers  from  robbery.  A  traveler  who  pays  for 
a  berth  is  invited  and  has  the  right  to  sleep,  and  both  parties 
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to  the  contract  know  that  he  is  to  become  powerless  to  defend 
his  property  from  thieves,  or  his  person  from  insult,  and  the 
company  is  bound  to  use  a  degree  of  care  commensurate  with 
the  danger  to  which  passengers  are  exposed.  Considering  the 
compensation  received  for  such  services,  and  the  hazards  to 
which  unguarded  and  sleeping  trevelers  are  exposed,  the  rule 
of  diligence  above  declared  is  not  too  onerous.  Did  the  plain- 
tiff" give  evidence  which  would  have  authorized  the  jury  to 
have  found  that  the  defendant  did  not  discharge  this  duty  to 
the  plaintiff?  The  car  in  which  the  plaintiff"  rode  was  con- 
structed with  a  passage-way  through  the  center,  with  sections 
on  each  side,  each  section  containing  two  berths.  These  sec- 
tions were  separated  from  each  other  by  movable  wooden 
partitions,  and  from  the  aisle  by  two  curtains,  which  were 
closed  when  a  berth  was  occupied.  At  one  end  of  the  car  was 
a  toilet  for  women,  shut  off"  from  the  passage-way  by  a  swing- 
ing door.  On  one  side  of  the  other  end  of  the  car  was  a  toilet 
for  men,  opposite  to  which  was  the  porter's  closet.  A  full 
view  of  the  main  aisle  could  not  be  had  from  all  parts  of  the 
space  at  the  end  last  described.  The  train  stopped  at  eight 
cities  to  take  up  and  set  down  passengers,  staying  at  New 
Haven  twelve  minutes,  and  at  Springfield  four. 

The  undisputed  evidence  is,  that  the  entire  force  employed 
on  the  sleeper,  which  ran  over  an  important  thoroughfare,  and 
made  frequent  stops,  was  one  man,  who  acted  as  conductor,  as 
porter,  and  was  also  engaged,  for  his  own  profit,  in  blackening 
the  shoes  of  the  passengers.  Whether  this  employee  had  that 
part  of  the  sleeper  which  is  for  the  common  use  of  passengers 
and  the  servants  of  the  corporation  constantly  in  view  during 
the  trip  is  not  shown  by  the  evidence,  except  inferentially. 
The  facts  hereinbefore  referred  to  —  that  the  car  ran  over  an 
important  route  between  two  great  cities,  through  and  stopping 
at  eight  considerable  ones,  that  but  one  person  was  employed 
on  the  car,  the  services  rendered  by  him  for  the  defendant, 
and  those  which  he  was  at  least  permitted  to  render  to  pas- 
sengers for  his  own  profit —  affirmatively  appear,  and  in  addi- 
tion it  may  well  be  presumed  that  he  assisted  passengers  in 
entering  and  leaving  the  coach  at  intermediate  stations.  The 
existence  of  these  facts  was  not  denied,  nor  was  any  explana- 
tion of  them  offered.  The  defendant  gave  no  evidence.  Un- 
der the  circumstances,  the  evidence  was  sufficient  to  put  the 
defendant  to  proof  of  the  care  which  it  took  of  the  occupants 
of  the  sleeper  on  this  trip,  and  in  the  absence  of  any  explana- 
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tion  on  its  part,  it  was  sufficient  to  require  the  question 
whether  the  loss  was  caused  by  the  defendant's  negligence  to 
be  submitted  to  the  jury. 

The  order  should  be  affirmed,  and  judgment  absolute  ren- 
dered against  the  appellant,  with  costs. 

Sleepinq-car  Companies  —  Rights,  Duties,  and  Liabilities  o»:  See  Pull- 
man Palace  Car  Go.  v.  Matthews,  74  Tex.  654;  15  Am.  St.  Rep.  873,  an. I  note 
876;  Pullman  Palace  Oar  Co.  v.  Pollock,  69  Tex.  120;  5  Am.  St.  Rep.  31,  and 
note.  A  railway  passenger  traveling  in  the  coach  of  a  sleeping-car  company, 
who  sustains  an  injury  through  the  negligence  of  such  company,  may  main- 
tain  an  action  therefor  against  the  railroad  company:  Railroad  Co.  v.  Wal- 
rath,  38  Ohio  St.  461;  43  Am.  Rep.  433;  and  see  Thoi-pe  ▼.  New  York  etc. 
R.  R.  Co.,  76  N.  y.  402;  32  Am.  Rep.  325;  Kinsley  v.  Railroad  Co.,  125 
Mass.  54;  28  Am.  Rep.  200;  Louisville  etc.  R.  R.  Co.  v.  Katzenberger,  16  Lea, 
380;  57  Am.  Rep.  232. 

Neqliqencb,  Submission  or  Question  or,  to  Jury.  —  The  question  of 
negligence  ought  not  to  be  taken  from  the  jury,  unless  the  conduct  of  the 
plaintiflF,  relied  on  as  amounting  in  law  to  contributory  negligence,  is  estab- 
lished by  clear  and  uncontradicted  testimony:  Baltimore  etc  R.  R.  Co.  v. 
Kane,  69  Md.  11;  9  Am.  St.  Rep.  387. 

Nboligenob  —  What  Evidence  is  Sufficient  to  Establish:  See 
Bosetyidd  v.  Arrol,  44  Miun.  395;  20  Am.  St.  Rep.  584,  and  note  586. 


Bebwer  V.  New  York,  Lake  Erie,  and  Western 
Eailroad  Company. 

[124  New  Yoke,  59.] 

Employee  o»  One  Employer  cannot,  without  his  Assent,  be  Mads 
TO  Assume  Hazards  of  Serviob  Conducted  by  Another.  —  A  per- 
son entering  into  a  contract  of  service  with  one  employer  may  not, 
without  his  knowledge  or  assent,  be  made  to  assume  the  hazards  of 
a  service  conducted  by  another,  and  in  which  he  is  not  engaged,  and  thus 
be  personally  subjected  to  the  consequences  of  the  negligence  of  the 
latter,  without  remedy  against  him. 

Liability  of  Railroad  Company  for  Death  oi  Express  Me.s3Enoer 
Resulting  from  its  Negligence.  —  A  railway  company  is  liable  for 
its  negligence  resulting  in  the  death  of  an  express  messenger  carried  on 
its  road  free,  under  a  contract  between  it  and  the  express  company,  in 
which  it  is  stipulated  that  in  no  event,  whether  of  negligence  or  other- 
wise, shall  the  railway  company  be  responsible  for  property  carried  by 
it  free  of  charge,  where  there  is  no  evidence  that  such  messenger  had 
any  knowledge  of  the  provisions  of  the  contract.  When  he  entered  the 
service  of  the  express  company  he  assumed  the  ordinary  hazards  inci- 
dent to  that  business  in  his  relation  to  that  company,  but  there  was  no 
presumption  or  implied  understanding  that  he  took  upon  himself  the 
risks  of  injury  he  might  suffer  from  the  negligence  or  fault  of  the  rail- 
way company. 
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Action  to  recover  damages  for  the  death  of  the  plaintiff  'fl 
intestate,  alleged  to  have  been  caused  by  the  defendant's  neg- 
ligence.    The  facts  are  stated  in  the  opinion. 

D.  C.  Robinsorij  for  the  appellant. 

■Frederick  Collin,  for  the  respondent. 

Bradley,  J.  The  plaintiff's  intestate  was  an  express  mes- 
senger in  the  service  of  the  United  States  Express  Company, 
and,  as  such,  occupied  the  express-car  in  a  train  upon  the 
<3efendant's  railroad  on  January  23,  1881,  when  a  portion  of 
the  train,  including  such  car,  was  derailed,  and  he  lost  his 
life.  The  jury  found  that  this  was  occasioned  solely  by  the 
negligence  of  the  defendant.  The  principal  ground  alleged 
by  way  of  defense  was,  that  the  defendant  was  exempt  from 
liability  by  virtue  of  an  agreement  made  between  the  Erie 
Railway  Company  and  the  express  company,  in  1877,  to  the 
rights  of  that  railway  company,  in  which  and  to  its  franchises 
the  defendant  had  succeeded.  That  was  a  contract  for  the 
transportation  of  property  for  the  express  company,  and  for 
that  purpose  the  railway  company  agreed  to  provide  suitable 
facilities. 

The  third  clause  of  the  contract,  upon  which  the  main 
<juestion  for  consideration  arises,  was  as  follows:  "  The  rail- 
way company  agrees  that  between  all  stations  on  its  main  and 
leased  lines  and  branches  it  will  carry,  free  of  charge  to  said 
express  company,  its  messengers,  wagons,  horses,  and  grain, 
not  exceeding  three  car-loads  in  any  one  month,  and,  as  well, 
all  packages  of  money,  bank  notes,  bonds,  gold,  bullion,  jew- 
elry, and  other  precious  articles,  including  the  safes  in  which 
such  packages  shall  alone  be  transported;  and  in  considera- 
tion of  such  free  carriage  said  express  company  hereby 
Assumes  all  transportation  risks  and  other  liabilities  whatso- 
ever arising  in  respect  thereof,  and  agrees  to  fully  indemnify 
and  protect  the  railway  company  therefrom." 

This  provision,  in  its  relation  to  property  which  the  railway 
•company  should  transport  pursuant  to  the  contract,  did  not 
have  the  effect  to  relieve  or  indemnify  it  against  liability  for 
loss  or  injury  which  should  be  occasioned  by  its  negligence. 
The  intent  to  accomplish  that  purpose  cannot  be  inferred  from 
general  words,  but  must  be  distinctly  expressed  in  the  con- 
tract with  the  common  carrier:  Magnin  v.  Dinsmore,'  56  N.  Y, 
168;  Mynard  v.  Syracuse  etc.  R.  R.  Co.,  71  N.  Y.  180;  27  Am. 
Bep.  28;  Nicholas  v.  New  York  etc.  R.  R.  Co.,  89  N.  Y.  370. 
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It  is  said  that  this  provision  of  the  contract,  in  its  applica* 
tion  to  the  express  messenger  referred  to  in  it,  is  not  entitled 
to  such  application  and  efi'ect;  and  that  by  it  the  defendant 
was  exempt  from  liability  for  his  personal  injury  and  death, 
although  caused  by  its  negligence.  It  is  true  that  a  carrier  of 
persons  is  not  subjected  by  law  to  the  obligations  of  a  common 
carrier,  nor  is  a  carrier  of  persons  a  common  carrier  in  the 
strict  sense  of  the  term  applicable  to  it.  While  the  latter,  in 
the  transportation  of  property,  is  an  insurer  of  its  safe  transit, 
when  the  obligation  is  not  qualified  by  contract,  the  negligence 
of  the  carrier  of  persons  is  essential  to  liability  for  injury  to 
them.  The  settled  doctrine  in  this  state  is,  that  a  carrier  of 
persons  as  well  as  of  property,  and  known  as  a  common  car- 
rier, may,  by  contract,  have  protection  against  liability  for 
injury  caused  by  its  negligence:  Wells  v.  New  York  etc.  R.  R, 
Co.,  24  N.  Y.  181;  Bissell  v.  New  York  etc.  R.  R.  Co.,  25  N.  Y. 
442;  82  Am.  Dec.  369;  Voucher  v.  New  York  etc.  R.R.  Co.,  49 
N.  Y.  263;  10  Am.  Rep.  364.  But  whether  in  view  of  the  fact 
that  the  liability  of  a  carrier  to  a  passenger  can  rest  on  no 
ground  less  than  that  of  negligence  renders  it  unnecessary  to 
make  the  stipulation  of  the  contract  definite  and  distinct  in 
that  respect  for  its  relief  from  liability,  is  not  necessarily  the 
subject  of  inquiry  or  consideration  on  this  review.  It  may, 
however,  be  observed  that  in  those  cases  where  the  defense 
has  been  sustained,  the  contract  has,  by  its  terms,  plainly 
guarded  the  carrier  against  liability  for  injury  resulting  from 
its  negligence.  The  provision  before  mentioned  of  the  con- 
tract contains  no  stipulation  expressly  exeuipting  the  railway 
from  liability  arising  from  that  cause.  But  in  a  later  clause 
of  the  contract  it  was  provided  that  "the  railway  company 
agrees  to  assume  the  usual  responsibility  of  railway  compa- 
nies in  transporting  express  freights,  such  responsibility 
being,  however,  expressly  limited  to  cases  of  negligence  in 
running  and  handling  its  trains.  But  in  no  event,  whether  of 
negligence  or  otherwise,  shall  the  railway  company  be  respon- 
sible, and  it  is  hereby  released  from,  and  the  express  company 
hereby  assumes,  all  liability  for  money,  bank  notes,  jewelry, 
bullion,  and  precious  packages  hereinabove  j^rovided  to  be 
carried  by  the  railway  company  free  of  charge." 

This  is  the  only  provision  of  the  contract  specifically  express- 
ing any  relief  from  the  consequences  of  the  negligence  of  the 
last-named  company;  and  it  may  be  that  its  protection  from 
liability  from  such  cause  was  intended  to  be  limited  by  and 
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made  dependent  upon  that  clause.  And  in  that  view  the  pro- 
visions of  the  third  clause  of  the  contract  may  have  been 
intended  to  furnish  the  means  of  indemnity  to  the  railway 
company,  so  far  as  the  express  company  assumed  the  risk  and 
undertook  to  indemnify  and  protect  it  from  liability.  These 
considerations  bear  upon  the  construction  of  the  last-mentioned 
provision  of  the  contract;  and  if  the  messenger  had  been  ad- 
vised of  it,  the  question  may  have  arisen  whether,  in  its  appli- 
cation to  him,  the  liability  of  the  defendant  would  be  deemed 
to  have  been  any  less  qualified  than  in  its  relation  to  the 
property  to  which,  in  common  with  him,  it  there  related. 
That  is  to  say,  whether  the  general  words,  apparently  applied 
to  the  property  and  to  him  without  discrimination,  were  en- 
titled to  a  more  extended  import  as  to  the  messenger  than 
could  be  given  to  them  in  their  application  to  the  other  ob- 
jects to  which  they,  in  the  same  connection,  also  equally 
related.  It,  however,  does  not  appear  that  the  plaintifTs  intes- 
tate had  any  knowledge  or  information  of  the  provisions  of  the 
contract  between  the  two  companies.  When  he  entered  into 
the  service  of  the  express  company  he  assumed  the  ordinary 
hazards  incident  to  that  business  in  his  relation  to  that  com- 
pany, but  there  was  no  presumption  or  implied  understanding 
that  the  messenger  took  upon  himself  the  risks  of  injury  he 
might  suffer  from  the  negligence  or  fault  of  the  defendant. 
He  was  in  no  sense  the  employee  of  the  defendant,  nor  could  he, 
without  his  consent,  be  subjected  to  the  responsibilities  of  that 
relation:  Missouri  Pacific  Ry  Co.  v.  /vy,  71  Tex.  409;  10  Am. 
St.  Rep.  758.  He  was  lawfully  in  the  car,  having  the  charge 
of  the  property  and  business  there  of  the  express  company 
under  its  employment;  and  although  he  paid  no  fare  to  the 
defendant,  was  carried  by  virtue  of  no  contract  made  by  him 
personally  with  the  latter,  and  must  have  understood  that  he 
was  there  pursuant  to  some  arrangement  of  his  employer  with 
the  defendant,  he  was  not  necessarily,  by  that  fact,  chargeable 
with  notice  of  the  provisions  in  question  of  the  contract.  Pre- 
sumptively, he  was  entitled  to  protection  against  personal  in- 
jury by  the  negligence  of  the  defendant:  BUiir  v.  Erie  R'y  Co.^ 
66  N.  Y.  313;  23  Am.  Rep.  55;  Nolton  v.  Western  R.  R.  Corp., 

15  N.  Y.  444;  69  Am.  Dec.  623;  Smith  v.  New  Yorl  C.  R.  R.  Co., 
24  N.  Y.  222;  29  Barb.  132;  Collett  v.  London  &  N.  W.  R'y  Co., 

16  Ad.  &  E.  984.  And  it  is  not  seen  how  Brewer  could,  with- 
out his  knowledge  or  consent,  be  placed  in  such  relation  to 
the  defendant  as  to  relieve  it  from  liability  to  him  for  the  con- 
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sequences  of  its  negligence  affecting  him  personally.  His 
contract  of  employment  with  the  express  company  for  its  ser- 
vice did  not,  so  far  as  appears,  impose  upon  him  such  hazards, 
nor  was  he  chargeable  with  the  stipulations  in  the  contract 
between  those  companies  except  so  far  as  they,  through  notice 
to  him  or  otherwise,  entered  into  that,  pursuant  to  which  he 
went  into  or  remained  in  the  service  of  the  express  company. 
The  negligence  of  the  defendant  was  the  violation  of  its  duty. 
It  was  the  want  of  the  care  to  which  the  plaintiff's  intestate 
was  entitled  for  his  protection.  This  duty  and  such  right  did 
not  depend  or  rest  upon  contract,  but  upon  the  relation  as 
carrier  of  the  plaintiff,  and  the  care  which  the  defendant  as 
such  was  required  to  exercise.  It  is  violated  duty  that  fur- 
nishes the  ground  of  an  action  for  negligence,  and  where  there 
is  no  duty  there  is  no  liability  for  such  cause.  We  are  unable 
to  see  in  principle  any  legal  support  for  the  proposition  that  a 
person  entering  into  a  contract  of  service  with  one  employer 
may,  without  his  knowledge  or  assent,  be  made  to  assume  the 
hazards  of  a  service  conducted  by  another,  and  in  which  he 
is  not  engaged,  and  be  personally  subjected  to  the  consequences 
of  the  negligence  of  the  latter,  without  remedy  against  him. 
No  such  question  was  in  the  case  of  Seybolt  v.  New  York  etc. 
R.  R.  Co.,  95  N.  Y.  562,  47  Am.  Rep.  75,  which  arose  out  of 
the  same  disaster. 

The  contract  between  the  companies  did  not  purport  to  re- 
lieve the  defendant  from  its  duty  to  exercise  due  care  for  the 
protection  of  the  messenger.  Nor  did  the  defendant  take 
from  it  any  right  to  disregard  such  duty.  But  whatever  right 
to  relief  from  the  consequences  of  its  negligence  in  that  re- 
spect the  defendant  derived  from  the  contract  arose  by  way 
of  indemnity  upon  the  stipulations  of  the  express  company. 
These  views  lead  to  the  conclusion  that  the  question  of  negli- 
gence (which  fact  was  supported  by  evidence)  was  properly 
submitted  to  the  jury.  And  the  charge  of  the  court  to  them, 
"that  the  extent  of  the  defendant's  obligation  to  the  deceased 
was  to  use  ordinary  care,"  was  as  favorable  to  the  defendant 
as  could  be  required  by  it.  The  deceased  was  a  passenger, 
and  therefore  the  refusal  of  the  court  to  charge  to  the  con- 
trary was  not  error:  Blair  v.  Erie  Wy  Co.,  66  N.  Y.  313; 
23  Am.  Rep.  55.  The  location  of  the  express-car  in  the  traiQ 
did  not  deny  to  him  the  benefit  of  that  relation. 

No  other  question  requires  consideration. 

The  judgment  should  be  affirmed. 
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Mastsb  AifD  Servant. — Risks  assumed  by  servant:  Nadau  v.  White 
River  Lvmiter  Co.,  76  Wis.  120;  20  Am.  St.  Rep.  29,  and  cases  collected  in 
note  41. 

Mastbb  AHD  Servant  —  Neglioenob.  —  A  servant  in  the  geueral  em- 
ployment and  pay  of  one  railroad  company,  but  engaged  in  special  services 
for  another,  through  an  agreement  between  the  two  companies,  may  recover 
of  the  company  for  whom  such  special  services  are  performed  for  an  injury 
received  by  reason  of  its  negligence:  Missouj'i  etc  R'y  Co.  v.  Jones,  75  Tex. 
161;  16  Am.  St.  Rep.  879. 

Negligekob,  Contracts  Exempting  from  Liability  for.  —  Contracts 
•tipulating  for  exemption  from  liability  for  negligence  are  not  favored  in  law, 
and  should  be  strictly  construed,  with  every  intendment  against  the  party 
seeking  their  protection:  Crew  v.  Bradstreet  Company,  134  Pa.  St.  161;  19 
Am.  St.  Rep.  681,  and  note  683.  Without  an  express  exemption  provided 
by  contract,  a  railroad  company  is  liable  for  an  injury  caused  by  its  negli- 
gence to  a  passenger  lawfully  on  its  train,  although  he  pays  no  fare,  as,  for 
instance,  the  messenger  of  an  express  company:  Blair  v.  Erie  R'y  Co.,  66 
N.  Y.  313;  23  Am.  Rep.  55,  and  note;  see  also  Lemon  v.  Chantlor,  68  Mo. 
340;  30  Am.  Rep.  799. 
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Covenant,  Bxtlb  fob  Interpretation  op.  —  The  primary  role  for  the  in* 
terpretation  of  a  covenant  contained  in  a  deed  is  to  gather  the  intentim 
of  the  parties  from  their  words,  by  reading,  not  simply  a  single  clause, 
but  the  entire  context,  and  where  the  meaning  is  doubtful,  by  consider* 
ing  such  surrounding  circumstances  as  they  are  presumed  to  have  con* 
sidered  when  their  minds  met. 

Basement  Attached  to  Land  by  Plain  and  Direct  Language  only.  — 
It  is  only  by  the  use  of  plain  and  direct  language  of  a  grantor  that  it  can 
be  held  that  he  has  created  a  right  in  the  nature  of  an  easement  in  land 
and  attached  it  to  one  parcel  as  the  dominant  estate,  and  made  the  othar 
servient  thereto  for  all  time  to  come.  The  creation  of  such  a  right  will 
not  be  inferred  by  a  forced  construction  of  a  covenant,  nor  by  any  am- 
plification of  its  language  beyond  its  natural  meaning.  Where,  there- 
fore, the  owner  of  two  adjoining  city  lots  conveys  one  of  them  by  a  deed 
in  which  he  covenants,  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  to  and  with  the  grantee,  his  heirs,  executors,  administra- 
tors, and  assigns,  that  he  will  not  erect  or  cause  to  be  erected  on  said 
lot  any  building  which  shall  be  regarded  as  a  nuisance,  or  which  shall  be 
occupied  for  any  purpose  which  may  render  it  a  nuisance,  this  covenant 
must  be  regarded  as  personal  to  the  grantor,  and  solely  against  his  own 
acts,  and  will  not  make  him  liable  for  the  acts  of  his  grantees  or  of  sab- 
sequent  owners,  provided  be  neither  does  such  acts  himself  nor  cause* 
them  to  be  done. 

Action  to  recover  damages  for  the  breach  of  a  covenant 
contained  in  a  deed  from  the  defendant  to  the  plaintiff's 
grantor.    The  covenant  was  in  these  words:  "  And  the  said 
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Moses  Devoe,  being  also  the  owner  of  the  adjoining  lot  known 
and  distinguished  as  No.  22  Tenth  Street,  for  himself,  his 
heirs,  executors,  administrators,  and  assigns,  does  hereby 
covenant,  to  and  with  the  said  party  of  the  second  part,  his 
heirs,  executors,  administrators,  and  assigns,  that  he  will  not 
erect  or  cause  to  be  erected  on  said  lot,  No.  22  Tenth  Street, 
any  building  which  shall  be  regarded  as  a  nuisance  or  which 
shall  be  occupied  for  any  purpose  which  may  render  it  a  nui- 
sance." A  building  was  erected  upon  the  lot,  which  was  after- 
wards converted  into  a  livery-stable,  and  so  used,  according 
to  the  verdict  of  the  jury,  as  to  constitute  a  nuisance.  Upon 
the  trial  of  this  case,  it  appeared  that  the  defendant  neither 
caused  nor  permitted  the  nuisance,  but  that  it  was  created 
and  maintained  by  his  grantees  and  their  lessees,  without  his 
consent.  The  trial  court  rendered  judgment  upon  a  verdict 
in  favor  of  the  plaintiflf.  The  general  term  of  the  supreme 
court  reversed  this  judgment,  and  the  plaintiflf  appealed. 
Other  facts  appear  from  the  opinion. 

David  Oerber,  for  the  appellant. 

Freling  H.  Smith,  for  the  respondent. 

Vann,  J.  This  is  not  an  action  in  equity  to  restrain  the  con- 
tinuance of  a  nuisance,  nor  in  tort  to  recover  the  damages 
caused  by  a  nuisance,  but  is  simply  for  a  breach  of  the  cove- 
nant set  forth  in  the  foregoing  statement.  It  is  not  brought 
against  one  who  personally,  or  through  his  agents  or  tenants, 
created  the  nuisance,  nor  against  one  who  owned  the  property 
at  any  time  when  the  nuisance  existed  thereon,  but  against  a 
former  owner  of  two  city  lots,  who,  in  selling  one,  many  years 
ago,  made  said  covenant  with  reference  to  the  other,  which  he 
soon  conveyed  away,  and  since  then  he  has  had  no  interest  in 
either.  The  covenant,  therefore,  is  not  only  the  foundation  of 
the  plaintiff's  claim,  but  is  the  limit  of  the  defendant's  liabil- 
ity. It  is  not  denied  that  the  plaintiflf  had  a  remedy  for  the 
nuisance  against  those  who  caused  it,  independent  of  any  cov- 
enant, but  this  action  depends  strictly  upon  the  covenant,  and 
can  be  maintained  only  by  showing  a  breach  thereof. 

A  covenant  is  simply  a  contract  of  a  special  nature,  and  the 
primary  rule  for  the  interpretation  thereof  is  to  gather  the 
intention  of  the  parties  from  their  words,  by  reading,  not  simply 
a  single  clause  of  the  agreement,  but  the  entire  context,  and 
where  the  meaning  is  doubtful,  by  considering  such  surround- 
ing circumstances  as  they  are  presumed  to  have  considered 
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when  their  minds  met:  QuacJcenbosa  v.  Lansing,  6  Johns.  49; 
Duryea  v.  Mayor  etc.,  62  N.  Y.  592,  597;  Western  New  York  Ina. 
Co.  V.  Clinton,  66  N.  Y.  326;  Piatt  on  Covenants,  136. 

The  deed  under  consideration  is  in  the  ordinary  form,  except 
that  between  the  habendum  clause  and  the  usual  covenants 
contained  in  modern  conveyances  the  paragraph  in  question 
was  inserted,  consisting  of  a  single  sentence.  This  covenant 
is  purely  negative  in  character,  and  has  no  relation  to  the  land 
conveyed,  but  relates  wholly  to  other  premises  owned  by  the 
covenantor,  and  in  which  the  covenantee  had  no  interest.  There 
was  no  agreement  that  the  premises  should  not  be  used  for 
certain  purposes,  or  that  they  should  be  free  from  nuisances 
forever.  There  was  no  corresponding  covenant  by  the  grantee 
restricting  the  use  that  he  might  make  of  the  premises  con- 
veyed to  him,  so  that  the  restrictions  might  be  mutual,  and 
uniformity  of  use  thus  secured.  No  special  object  to  be  attained 
by  the  covenant  is  apparent,  because  both  parcels  of  land  were 
tenement-house  property,  situated  on  a  back  street  and  sur- 
rounded by  buildings  of  an  inferior  character. 

In  construing  the  covenant,  it  is  to  be  observed  that  the 
grantor,  although  speaking  for  himself  and  his  successors,  to 
the  grantee  and  his  successors,  confined  the  restriction  to  him- 
self alone,  by  agreeing  that  he,  the  grantor,  would  neither 
erect  nor  cause  to  be  erected  any  building  that  should  be  re- 
garded as  a  nuisance.  According  to  the  literal,  and  hence 
natural,  interpretation  of  this  language,  the  parties  meant  that 
the  grantor  should  not  personally  do  or  cause  to  be  done  any 
of  the  inhibited  acts.  No  doubt  could  arise  as  to  the  cor- 
rectness of  this  construction,  if  the  parties  had  not  agreed  in 
behalf  of  themselves  and  their  assigns.  The  substance  of  the 
covenant,  however,  is  limited  to  the  covenantor,  and  purports 
to  restrict  his  action  only.  While  the  capacity  in  which  he 
assumes  to  contract  is  in  behalf  of  himself  and  others,  the 
actual  contract,  or  the  thing  agreed  not  to  be  done,  is  limited 
to  his  own  acts.  Clearly,  the  inconsistency  cannot  be  dispelled 
by  subordinating  substance  to  form,  or  by  holding  that  the 
actual  agreement  is  of  less  importance  than  the  capacity  in 
which  it  was  made. 

The  learned  counsel  for  the  plaintiff  contends  that  the  cove- 
nant should  be  read  distributively,  or  as  if  the  grantor  had 
written:  "  I  covenant  for  myself  that  I  will  not  build,  etc.,  I 
■covenant  for  myself,  my  executors  and  administrators,  that 
neither  I  nor  they  will  so  build,  and  I  covenant  for  my  as- 
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eigns  that  they  will  not  so  build";  but  the  objection  to  snch 
a  construction  is,  that  it  requires  something  to  be  inserted 
that  the  grantor  never  assented  to.  He  did  not  agree  that 
his  executors,  or  his  administrators,  or  his  assigns  should  not 
build,  but  only  that  he  would  not  build.  He  used  no  words 
that  connected  any  one  except  himself  with  the  restriction 
against  building,  or  that  imposed  an  obligation  in  that  regard 
upon  any  other  person.  It  was  not  a  general  covenant  "  not 
to  erect,"  as  in  Phoenix  Ins.  Co.  v.  Continental  Ins.  Co.,  87 
N.  Y.  400,  but  a  special  covenant  that  the  grantor  would  not 
erect,  showing  an  intention  to  contract  against  the  acts  of  one 
person  only. 

While  effect  should  be  given  to  every  word  of  a  written  in- 
strument, if  possible,  it  is  necessary  sometimes  to  reject  a 
part  as  surplusage;  and  it  is  never  allowable,  in  order  to  pre- 
vent that,  or  to  effect  any  other  result,  to  insert  that  which 
the  parties  did  not  agree  to.  A  personal  covenant  binds  the 
heirs,  executors,  and  administrators  in  respect  to  assets,  so 
that  the  word  "  assigns  "  only  need  be  rejected  as  surplusage, 
in  order  to  relieve  the  case  of  all  difficulty.  A  strained  con- 
struction that  has  no  foundation  to  rest  upon  except  the 
single  word  "  assigns,"  used  in  the  descriptive  and  unsub- 
stantial way  already  mentioned,  should  not  be  resorted  to 
when  it  involves  a  serious  result  to  the  grantor  with  but 
slight  benefit  to  the  grantee,  because  it  is  improbable  that, 
under  such  circumstances,  such  a  result  was  intended. 
Hence  only  by  the  use  of  plain  and  direct  language  of  the 
grantor  should  it  be  held  that  he  created  a  right  in  the  nature 
of  an  easement  and  attached  it  to  one  parcel  as  the  dominant 
estate,  and  made  the  other  servient  thereto  for  all  time  to 
come.  We  think  that  the  language  used  by  the  parties  per- 
mits no  such  result.  We  agree  with  the  learned  general 
term  that  the  construction  contended  for  by  the  plaintiff 
"  would  be  giving  a  scope  to  the  covenant  far  beyond  what 
the  language  used  requires,  and  beyond  what  the  grantees  of 
lot  No.  22  had  a  right  to  assume  in  accepting  a  conveyance 
of  that  lot  An  encumbrance  affecting  lot  No.  22  for  the  sole 
benefit  of  lot  No.  24,  and  in  a  conveyance  of  lot  No.  24,  into 
which  a  purchaser  would  hardly  look  for  encumbrances  upon 
lot  No.  22,  will  not  be  inferred  by  a  forced  construction  of  the 
covenant,  or  any  amplification  of  its  language  beyond  its  nat- 
ural meaning." 

In  London  etc.  R'y  Co.  v.  BvXl,  47  L.  T.  Rep.  413,  upon 
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which  the  plaintiff  relies,  the  title  of  the  grantee  and  his  les- 
sees was  subject  to  the  covenant.  The  entire  language  used 
by  the  contracting  parties,  and  the  circumstances  surround- 
ing them  when  they  contracted,  showed  an  unmistakable 
intention  that  the  restriction  should  be  permanent,  and  apply 
to  any  one  who  owned  or  occupied  the  land.  The  grantee 
was  the  covenantor,  and  the  court  did  not  hold  him  liable  on 
his  covenant  for  the  acts  of  his  assigns,  but  awarded  an  in- 
junction against  the  owners  and  occupants.  While  we  are 
unable  to  concur  in  all  that  was  said  by  the  court  in  that 
case,  we  do  not  regard  the  result  as  opposed  to  the  principle 
of  our  judgment  upon  this  appeal. 

In  Norman  v.  WellSy  17  Wend.  136,  the  defendant  was  held 
liable  upon  the  ground  that  the  act  claimed  to  have  been  a 
violation  of  the  covenant  was  his  own  act,  "  of  which  he  is 
annually  receiving  the  avails  by  way  of  rent." 

We  think  that  the  covenant  in  question  was  personal  to  the 
defendant,  and  was  solely  against  his  own  acts;  that  it  did 
not  make  him  liable  for  the  acts  of  his  grantees  or  of  the  sub- 
sequent owners;  and  that  as  he  neither  did  the  acts  com- 
plained of,  nor  caused  them  to  be  done,  no  cause  of  action  was 
established  against  him. 

The  order  should  be  aflSrmed,  and  judgment  absolute  ren- 
dered against  the  plaintiff,  with  costs. 

Contracts,  Construction  op,  Genbrallt:  DatHs  v.  Robert,  89  Ala.  402; 
18  Am.  St.  Rep.  126,  and  note  130.  It  is  the  duty  of  the  court  to  so  con- 
Btrne  a  deed  as  to  carry  out  the  intent  of  the  parties  making  it,  if  no  legal 
obstacle  lies  in  the  way:  Basaett  v.  Bvdlong,  77  Mich.  338;  18  Am.  St.  Rep< 
404,  and  note  409. 

Easement — Constrdction  of  Grant.  — The  construction  of  a  grant  of 
a  right  of  way  cannot  be  aided  by  parol  negotiations,  but  the  language  of 
the  grant  itself,  when  uncertain  or  ambiguous,  must  be  regarded  in  the  light 
of  surrounding  circumstances  and  the  situation  of  the  parties:  Herman  r. 
Roberts,  119  N.  Y.  37;  16  Am.  St.  Rep.  800.  And  see,  as  to  construction  of 
grants  of  easements,  Bmam  v.  TumbuU,  2  Johna.  818;  8  Am.  D«a  427i^ 
T.  Bethme^  14  Mass.  49;  7  Am.  Deo.  188. 
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Notes  v.  Anderson. 

[124  New  Yobk,  176. | 
Court  of  Equitt  has  Power  to  Relieve  Partt  against  Forfeiturk 
and  from  penalty  incurred,  without  willful  neglect  on  his  part,  by  the 
breach  of  a  condition  subsequent,  upon  the  principle  of  equity  juris* 
prudence  that  a  party  having  a  legal  right  shall  not  be  permitted  to- 
avail  himself  of  it  for  the  purposes  of  injustice  or  oppression,  A  mort- 
gagee, for  a  good  consideration,  agreed  not  to  foreclose  his  mortgage, 
which  was  then  due,  until  one  year  after  the  mortgagor's  death,  pro» 
▼ided  that  during  said  period  prior  mortgages  ou  the  same  property, 
which,  with  his  mortgage,  exceeded  its  value,  remained  nnforeclosed, 
and  no  interest  thereon  remained  unpaid  for  more  than  thirty  days  after 
due,  "and  so  long  as  no  taxes  or  assessments  on  the  said  premises  re- 
main unpaid  and  in  arrears  for  more  than  thirty  days."  Through  the 
failure,  but  not  willful  neglect,  of  the  mortgagor's  agent,  with  whom, 
•he  being  absent,  she  had  left  money  sufficient  to  make  payment,  a 
sewer  assessment  remained  unpaid  for  more  than  thirty  days.  But  upoa 
learning  this  fact  the  mortgagor  promptly  paid  the  assessment  the  day 
before  the  summons  was  served  apon  her  in  an  action  to  foreclose  the 
mortgage.  HeUl,  that  she  should  be  relieved  from  the  consequences  of 
her  default  in  the  payment  of  the  assessment. 

Action  to  foreclose  a  mortgage.  The  defendant,  in  her  an— 
Bwer,  set  up  the  agreement  referred  to  in  the  opinion.  The 
trial  court  directed  judgment  for  the  plaintiff,  which  was  re- 
versed by  the  general  terra  of  the  court  of  common  pleas  for 
the  city  of  New  York,  and  the  plaintiff  appealed.  Other  facta 
are  stated  in  the  opinion. 

Thomas  Allison,  for  the  appellant. 

Charles  Donohue,  for  the  respondent. 

Bradley,  J.  The  agreement  of  October  2,  1885,  by  which 
the  plaintiff  agreed  that  no  proceedings  should,  upon  certain 
conditions,  be  taken  to  enforce  the  bond  and  mortgage  during 
the  life  of  Mrs.  Anderson,  and  for  one  year  thereafter,  was 
founded  upon  a  good  consideration;  and  inasmuch  as  she 
had  been  in  default  in  payment  of  the  sewer  assessment  more 
than  thirty  days  at  the  time  of  the  commencement  of  this 
action,  the  main  question  is,  whether  she  was,  under  the  cir- 
cumstances, entitled  to  relief  against  the  consequences  of  such 
default  At  the  time  the  agreement  was  made,  the  principal 
sum  secured  by  the  bond  and  mortgage  had  become  due  and 
payable.  The  prior  mortgages,  amounting  to  twenty  thousand 
dollars,  with  that  held  by  the  plaintiff,  amounted  to  a  sura 
exceeding  the  value  of  the  premises,  so  that  the  only  value  of 
the  equity  of  redemption  to  the  defendant  was  in  the  obeerv- 
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ance  of  the  plaintiflf's  agreement  to  postpone  the  foreclosure 
of  the  mortgage.  In  view  of  those  circumstances,  and  of  the 
fact  that  the  defendant  was  known  to  be  insolvent,  it  is  evi- 
dent that  the  purpose  of  the  agreement  was  to  protect  her 
equity  of  redemption.  This  was  her  estate  in  the  premises, 
and  the  right  to  her  enjoyment  of  it  was  wholly  dependent 
upon  the  forbearance  of  the  foreclosure  of  the  plaintiff's 
mortgage,  provided  no  action  should  be  taken  on  the  prior 
mortgages.  And  the  arrangement  resulting  in  the  agreement 
was  made  to  enable  her,  so  far  as  the  observance  of  its  provis- 
ions permitted,  to  have  the  benefit  of  such  estate  during  her 
life.  The  right,  therefore,  to  maintain  this  action  to  foreclose 
the  mortgage  was  dependent  upon  the  failure  of  the  defendant 
to  perform  some  condition  in  the  agreement,  and  a  forfeiture 
of  her  right  to  the  further  protection  under  it  of  her  equity  of 
redemption. 

The  power  of  a  court  of  equity,  in  cases  properly  requiring 
it,  will  be  exercised  to  relieve  a  party  against  forfeitures  and 
from  penalties.  And  this  is  upon  the  principle  of  equity 
jurisprudence,  that  a  party  having  a  legal  right  shall  not  be 
permitted  to  avail  himself  of  it  for  the  purposes  of  injustice 
or  oppression.  The  doctrine  was  applied  to  relieve  a  mort- 
gagor from  the  forfeiture  to  which  he  was  subjected,  and  an 
obligor  from  the  penalty  with  which  he  was  chargeable  by  the 
common  law  on  default.  It  is  also  not  only  available  to  cases 
of  leases,  where  forfeiture  of  the  term  and  entry  are  provided 
for  as  the  consequences  of  non-payment  of  rent  on  the  day  it 
becomes  due,  but  is  extended  to  other  cases,  and  more  espe- 
cially to  those  (although  not  necessarily  confined  to  them), 
where  the  default  resulting  in  forfeiture  is  in  payment  of 
money,  as  in  such  case  adequate  compensation  can  be  made: 
Pomeroy's  Eq.  Jur.,  sees.  433,  450,  451.  This  relief  will  not 
be  afforded  in  cases  where  the  default  and  forfeiture  have  been 
occasioned  by  the  willful  neglect  of  the  party  seeking  it.  Nor 
will  it  ordinarily  be  given  where  the  breach  is  of  a  condition 
precedent,  although  that  rule  may  not  be  without  exception. 
In  the  present  case,  the  default  was  in  the  performance  of  a 
condition  subsequent,  because  the  right  of  the  plaintiff  under 
the  contract  vested  on  its  delivery,  subject  to  the  provision 
that  it  should  be  avoided  or  rendered  ineffectual  by  a  subse- 
quent breach  of  the  conditions,  or  any  of  them,  upon  the  ob- 
■servance  of  which  the  defendant's  right  given  by  the  contract 
■depended.     And  the  defeat  of  such  right  by  her  default,  which 
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the  plaintiff  by  this  action  seeks  to  make  available  for  the  fore- 
closure of  the  mortgage,  would  result  in  atorfeiture  from  which, 
or  the  consequences  of  it,  the  court,  upon  the  principle  before 
mentioned,  may  have  relieved  the  defendant,  if  in  other  re- 
spects she  was  entitled  to  the  interposition  of  its  equitable 
powers  for  that  purpose.  The  stipulation  of  the  plaintiff's 
agreement  essentially  differs,  in  its  nature  and  object,  from  a 
provision  in  a  mortgage  to  the  effect  that  the  principal  sum 
shall  become  due  on  a  specified  default  in  the  payment  of  in- 
terest as  provided  by  it.  In  the  latter  case,  provision  is  so 
made  for  the  time  when  the  principal  sum  may  become  due, 
and  that  time  is  regulated  by  an  event  which  may  or  may  not 
,  occur,  so  far  as  it  is  dependent  upon  the  default  of  the  mort- 
gagor. The  consequence  so  produced  is  not  deemed  a  forfeit- 
ure. The  result  is,  tnaturity  of  the  principal  debt  at  the  time, 
not  definitely  fixed,  when  the  mortgage  is  made,  but  specifi- 
cally stipulated  for  in  that  instrument.  And  in  such  case  the 
court,  as  a  rule,  will  not  grant  relief  to  the  mortgagor  from 
the  effect  of  bis  default,  when  nothing  is  done  on  the  part  of 
the  mortgagee  to  render  it  unconscionable  for  him  to  avail 
himself  of  it:  Noyes  v.  Clark,  7  Paige,  179;  32  Am.  Dec.  620; 
Malcolm  v.  Allen,  49  N.  Y.  448;  Bennett  v.  Stevenson,  53  N.  Y. 
508.  But  the  case  at  bar  must  be  considered  and  determined 
in  the  light  of  the  undisputed  facts  and  circumstances  under 
which  the  agreement  was  made,  and  in  reference  to  the  pur- 
pose represented  by  it.  The  money  secured  by  the  mortgage 
was  due  at  that  time.  The  parties  made  no  stipulation  modi- 
fying the  terms  of  the  bond  and  mortgage,  nor  in  terms  ex- 
tending the  time  of  payment,  although  the  right  to  pay  it 
would  exist  while  foreclosure  was  suspended.  Payment,  evi- 
dently, was  not  contemplated.  Nor  was  the  mere  extension 
of  the  time  of  payment  of  the  mortgage  debt  the  object  or  pur- 
pose of  the  agreement.  And  the  conditions  which  the  defend- 
ant was  required  to  perform  were  independent  of  such  debt, 
and  did  not  embrace  the  payment  of  any  part  of  it.  The 
purpose  was  to  obtain  and  give  protection  to  the  defendant's 
estate,  consisting  of  her  equity  of  redemption,  that  she  might 
have  the  beneficial  enjoyment  of  it  during  her  life,  subject 
only  to  certain  conditions  to  be  by  her  performed.  The  pri- 
mary purpose  of  the  arrangement  represented  by  the  agree- 
ment was  to  secure  to  Mrs.  Anderson,  for  such  time,  so  far  as 
it  would  have  that  effect,  the  estate  she  then  had  in  the  prem- 
ises, which  could  not  be  retained  by  her  without  the  suspen- 
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sion  of  the  foreclosure  of  the  mortgage.  The  effect,  therefore, 
given  to  her  default  by  foreclosure  of  the  mortgage  would  be 
the  forfeiture  of  her  estate  in  the  premises,  and  no  less  so,  un- 
der the  circumstances,  than  would  be  that  of  a  tenant  of  his 
term  by  entry  of  his  landlord  for  non-payment  of  rent  pursu- 
ant to  a  provision  in  the  lease." 

In  Giles  v.  Austin,  62  N.  Y.  486,  which  was  a  case  of  that 
character,  Judge  Rapallo,  in  delivering  the  opinion  of  the 
court,  said:  *'The  cases  in  which  relief  has  been  denied  are 
either  where  the  lessee  has  willfully  committed  some  affirma- 
tive act  in  violation  of  his  covenant  or  been  guilty  of  some 
default  the  precise  damage  for  which  cannot  be  ascertained 
by  any  rule.  But  where  the  covenant  is  simply  for  the  pay- 
ment of  money,  the  forfeiture  is  regarded  as  security  merely 
for  such  payment,  and  equity  will  not  allow  it  to  be  enforced 
after  the  party  has  obtained  all  that  it  was  intended  to  secure 
to  him."  So  in  the  present  case,  the  purpose  of  the  condition, 
subject  to  which  the  right  of  the  defendant  was  taken  and  to 
be  held  under  the  agreement,  was,  not  to  permit  the  increase 
of  the  amount  of  the  prior  mortgages  by  the  accumulation  of 
interest  upon  them,  or  allow  charges  for  taxes  and  assessments 
to  remain  on  the  premises.  This  was  the  extent  of  the 
requirement,  and  it  may  necessarily  be  supposed  that  the  con- 
sequences which  the  contract  permitted  to  result  to  her  from 
default  were  intended  to  secure  the  accomplishment  of  such 
purpose.  The  case,  so  far  as  relates  to  the  nature  of  the 
agreement  and  its  object,  comes  within  those  to  which  the 
equitable  doctrine  before  mentioned  may  properly  be  appli- 
cable: De  Forest  v.  Bates,  1  Edw.  Ch.  394;  Atkins  v.  ChilsoUy 
11  Met.  112;  Hagar  v.  Buck,  44  Vt.  285;  8  Am.  Dec.  368. 

The  sewer  assessment  of  $23.08  had  been  standing  upwards 
of  a  year  when  this  action  was  commenced,  and  when  the 
defendant's  attention  was  called  to  it,  the  assessment  was 
promptly  paid  the  day  previous  to  the  service  on  her,  at  Chi- 
cago, of  the  summons  and  complaint.  The  trial  court  found 
that  the  previous  non-payment  of  it  was  owing  solely  to  the 
negligence  of  the  defendant's  son,  an  agent,  Henry  S.  Ander- 
son. The  facts  bearing  upon  that  subject  are  undisputed. 
There  is  nothing  in  the  evidence  to  permit  the  inference  that 
the  defendant  did  not  intend  to  promptly  pay  all  taxes  and 
assessments  on  the  property.  She  left  that  matter  in  charge 
of  her  son,  who  resided  in  the  city,  and  she  was  away  from 
there.     He  paid  the  taxes  in  1886,  and  had  in  his  hands  the 
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defendant's  money  with  which  to  pay  such  charges,  and  siifl&- 
cient  to  pay  the  assessment  during  the  time  it  remained  un- 
paid, and  the  only  reason  of  his  failure  to  pay  it  was,  that  he 
did  not  know  that  it  was  made  or  existed.  It  appears  that  he 
might  have  ascertained  about  it  at  the  oflSce  of  the  clerk  of 
arrears.  But  when  he  paid  the  tax  of  1886,  at  the  tax-office 
in  the  city,  the  son  was,  upon  his  inquiry,  informed  by  some 
one  in  the  office  that  there  was  no  sum  due  or  in  arrears 
against  the  property. 

It  is  clear  that  the  purpose  of  the  defendant's  son  was  to 
pay  the  taxes  and  assessments,  and  that  his  failure  to  make 
au  earlier  payment  in  this  instance  was  not  willful  neglect  on 
his  part,  nor  was  the  plaintiff  prejudiced  by  it. 

The  plaintiff  is  entitled  to  all  the  inferences  properly  dedu- 
cible  from  the  evidence,  as  well  as  the  benefit  of  the  facts  found 
upon  it,  in  support  of  the  judgment  of  the  special  term,  as 
it  must  be  assumed  that  it  was  reversed  by  the  general  term 
on  questions  of  law  only,  since  nothing  in  the  decision  ap- 
pears to  the  contrary.  But  we  think,  upon  undisputed  evi- 
dence, and  in  view  of  the  facts  as  found  by  the  court,  the 
case  was  one  in  which  the  defendant,  Anderson,  was  entitled 
to  equitable  relief,  and  that  the  absolute  denial  of  it  to  her 
was  error.  The  defendant  may  properly  have  been  charge- 
able with  some  costs.  And  in  view  of  the  situation,  neither 
party  should  have  costs  of  the  special  term. 

The  order  should  be  affirmed,  and  judgment  absolute  di- 
rected for  the  defendant  to  the  effect  that  she  be  relieved  from 
the  consequences  of  her  default  in  the  payment  of  such  assess- 
ment, with  costs  of  the  appeal  to  the  general  term  and  in 
this  court. 

Parker,  J.  (dissenting).  A  stipulation  that  a  debt,  the 
payment  of  which  is  secured  by  a  mortgage  on  real  estate, 
shall  become  due  and  the  security  foreclosable  upon  the  fail- 
ure of  the  mortgagor  to  pay  interest  as  it  falls  due  or  the 
taxes  assessed  on  the  mortgaged  premises,  is  neither  a  pen- 
alty nor  a  forfeiture,  and  a  court,  in  the  absence  of  fraud  on 
the  part  of  the  mortgagee,  cannot  relieve  the  mortgagor  from 
the  consequences  of  his  neglect  to  pay  according  to  the  terms 
of  his  contract:  Jones  on  Mortgages,  sees.  77,  1180-1182; 
Wiltsie  on  Mortgage  Foreclosures,  sees.  43-47;  Thomas  on 
Mortgages,  sec.  228;  and  the  cases  cited  in  the  sections  of 
the  text-books  referred  to.  The  stipulation  gave  an  extension 
of  credit,  its  continuance  until   one  year  after   defendant's 
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death  being  made  dependent  on  the  non-foreclosure  of  prior 
mortgages,  the  payment  of  interest  within  thirty  days  after 
maturity,  and  taxes  and  assessments  within  thirty  days  after 
the  same  shall  be  in  arrears.  From  the  failure  to  pay  taxes 
or  assessments  the  court  can  no  more  relieve  a  party  than 
from  the  failure  to  pay  interest,  which  it  cannot  do  in  the  ab- 
sence of  fault  on  the  part  of  the  mortgagee:  Hale  v.  Gouver- 
neur,  4  Edw.  Ch.  207;  Spring  v.  Fisk,  21  N.  J.  Eq.  175,  178; 
Ferris  v.  Ferris,  28  Barb.  29;  Bennett  v.  Stevenson,  53  N.  Y. 
508.  It  is  not  asserted  that  the  mortgagee  here  was  in  fault. 
The  defendant  merely  attempts  to  excuse  her  neglect.  A  sim- 
ilar attempt  was  made  in  Ferris  v.  Ferris,  28  Barb.  29,  but 
without  avail. 

Order  affirmed,  and  judgment  accordingly. 

FoRnrrcBBs  abb  not  Favored  in  Equitt,  and  are  never  enforced  if 
coached  in  ambiguous  language:  Cleai-y  v.  Folger,  84  CaL  316;  18  Am.  St. 
Rep.  187.  Nor  are  forfeitures  favored  in  law:  Ounther  ▼.  Mutual  Aid  Ass'n, 
40  La.  Ann.  776;  8  Am.  St.  Rep.  554. 

Forfeitures  will  be  Relieved  against  in  Equftt,  when  it  can  be 
done  without  violence  to  the  contract  rights  of  the  parties:  Hall  v.  DelO' 
pkUne,  5  Wis.  206;  68  Am.  Deo.  57,  and  note  85;  Blair  v.  ChambUn^  39  IlL 
621;  89  Am.  Dec.  322. 
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[124  Nbw  York,  256.] 

Tbleoraph  Company's  Duty  in  Transmission  and  Dblivkry  of  Mes- 
SAQBS.  —  When  a  telegraph  company  receives,  without  conditions,  a 
message  for  transmission,  among  other  obligations  implied  is  the  duty 
to  accurately  transmit  and  deliver  to  the  addressee  the  message  re< 
ceived.  It  does  not  insure  the  accurate  transmission  and  delivery  of  the 
message,  but  it  undertakes  to  exercise  due  diligence  to  accurately  trans- 
mit and  deliver  it. 

P&iMA  Facie  Evidbnob  of  Nbgliqbnob  in  Failing  to  Properly  Deliveb 
Telbgraphio  Message.  —  In  an  action  against  a  telegraph  company  to 
recover  damages  for  failing  to  accurately  or  promptly  deliver  a  message, 
the  plaintiff  makes  out  a  prima  /ade  case  oi  negligence  against  the 
company  by  proving  the  contract  and  ita  breach,  without  giving  evi- 
dence of  any  negligent  act  of  omission  or  commission  <m  the  part  of  th« 
company  or  of  its  agents. 

SbARB-HOLDER    in    CkjRPOBATION     NOT    ChABGBABLB    WXTH    OOMSTBTTCnyB 

Notiob  of  Resolutions  of  its  Dirbotobs.  —  A  share-bolder  in  a  cor- 
poration is  not  chargeable  with  constructive  notice  of  resolutions 
adopted  by  its  board  of  directors,  or  of  provisions  in  its  by-laws  regu- 
lating the  mode  in  which  its  business  shall  be  transacted  with  its  cus« 
tomers;  and  when  he  deals  with  the  corporation  as  a  customer,  his  rights 
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are  in  no  wise  limited  by  its  regulations  or  by-laws  not  brought  to  his 
knowledge. 

Measure  of  Damages  for  Faildre  to  Properly  Deliver  TELEORAPHia 
Message.  —  Where  a  member  of  a  firm  of  stock-brokers  delivers  to  a 
telegraph  company  a  message  directed  to  his  firm,  ordering  it  to  buy 
certain  shares  of  stock,  but  the  operator  negligently  transmits  the  mes- 
sage directed  to  such  member  of  the  firm  individually,  in  con&equence  of 
which  the  message  remains  unopened  until  his  return  home  the  next 
day,  when  he  purchases  the  shares  at  an  advanced  price,  in  an  action 
against  the  company  for  the  negligent  transmission  of  the  message,  the 
measure  of  dajnages  is  the  difiference  between  the  price  paid  for  the 
shares  and  that  for  which  they  would  have  been  bought  the  day  before, 
had  the  message  been  accurately  transmitted  and  delivered. 

Telegraph  Company  may  by  Contract,  but  not  by  Mere  Notice, 
Limit  its  Liability.  —  A  telegraph  company  incorporated  under  the 
general  statutes  of  New  York  may  by  contract  limit  its  liability  for 
mistakes  or  delays  in  the  transmission  or  delivery,  or  for  the  non-deliy- 
ery,  of  messages,  caused  by  the  negligence  of  its  servants,  if  the  negli- 
gence be  not  gross,  to  the  amount  received  for  sending  the  message;  bat 
it  cannot  so  limit  its  liability  by  a  mere  notice,  unless  it  is  brought  to 
the  personal  knowledge  of  ^  the  sender  of  the  message  and  he  is  shown 
to  have  assented  to  it.  In  respect  to  the  right  of  telegraph  companies 
to  limit  their  liability  by  notice,  the  same  rule  applies  to  them  that 
applies  to  common  carriers. 

Action  to  recover  damages  alleged  to  have  been  caused  by 
the  defendant's  failure  to  correctly  transmit  a  telegraphic 
message.  On  the  morning  of  July  31,  1884,  the  plaintiff,  who 
was  then  a  member  of  the  firm  of  T.  W.  Pearsall  &  Co., 
bankers  and  brokers,  wrote  the  following  message  on  a  blank 
sheet  of  paper,  and  delivered  it  to  the  defendant's  operator  at 
Great  Neck,  Long  Island:  — 

"T.  W.  Pearsall  &  Co.,  Mills  Building,  New  York  City. 
"  Buy  one  thousand  Western  Union  Telegraph. 

"T.  W.  Pearsall." 
The  operator  sent  it  addressed  to  "T.  W.  Pearsall,  MHIb 
Building,  New  York  City."  It  was  delivered  in  New  York  in 
a  sealed  envelope  addressed  "  T.  W.  Pearsall,"  and  as  no  one 
in  the  office  had  authority  to  open  telegrams  addressed  to  the 
plaintiff  individually,  it  remained  unopened  until  about  ten 
o'clock  next  morning,  when  the  plaintiff  arrived  at  the  office. 
The  result  was,  that  the  shares  ordered  were  not  bought  until 
August  Ist,  when  the  plaintiff  had  to  pay  for  them  seventeen 
hundred  dollars  more  than  Ihey  could  have  been  bought  for 
the  day  before.  This  action  was  brought  to  recover  that  sum. 
The  substance  of  the  conditions  printed  on  form  No.  2,  re- 
ferred to  in  the  opinion,  were,  that  the  company  would  not  be 
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liable  for  mistakes  in  the  delivery  of  a  message,  whether  hap- 
pening by  negligence  of  its  servants,  or  otherwise,  beyond  the 
amount  received  for  sending  the  same,  unless  the  sender 
fihould  order  the  message  telegraphed  back  to  the  originating 
office  for  comparison,  and  for  this  service  one  half  the  regular 
rate  was  to  be  charged.  The  answer  alleged  that  the  plaintilBF 
had  notice  of  those  terms  and  conditions.  On  the  trial,  how- 
ever, he  testified  that  he  had  no  knowledge  thereof,  although 
he  admitted  that  he  was  familiar  with  the  geijeral  appearance 
of  the  defendant's  blanks,  and  had  frequently  sent  messages 
written  on  them.  The  jury  returned  a  verdict  for  the  plain- 
tiff, upon  which  a  judgment  was  entered,  which  was  a£&rmed 
by  the  general  term,  and  the  defendant  appealed. 

Burton  N.  Harrison^  for  the  appellant. 

Thomas  O.  Shearman,  for  the  respondent. 

FoLLETT,  C.  J.  This  action  was  tried  and  a  recovery  had  at 
circuit,  which  was  sustained  at  the  general  term  on  the  theory 
that  the  contract  between  the  parties  was  the  one  implied  by 
law  when  a  telegraph  company  receives,  without  conditions,  a 
message  for  transmission.  Among  other  obligations  implied 
in  such  a  case  is  the  duty  to  accurately  transmit  and  deliver 
to  the  addressee  the  message  received,  which  in  this  case  de- 
fendant failed  to  do,  as  it  admits,  by  reason  of  the  mistake  of 
the  operator  who  received  and  undertook  to  send  forward  the 
communication.  Under  such  a  contract,  a  telegraph  company 
does  not  insure  the  accurate  transmission  and  delivery  of  a 
dispatch,  but  undertakes  to  exercise  due  diligence  to  do  so. 

The  question  has  several  times  arisen  whether,  in  actions  for 
damages  against  such  corporations  for  failing  to  accurately 
or  promptly  deliver  communications,  a  plaintiff  makes  out  a 
prima  facie  case  by  proving  the  contract  and  its  breach,  or 
whether  the  plaintiff  must  go  further,  and  give  evidence  of 
some  negligent  act  of  omission  or  commission  on  the  part  of 
the  corporation  or  of  its  agents. 

Rittenhouse  v.  Independent  Line  of  Telegraph,  44  N.  Y.  263,  4 
Am.  Rep.  673,  was  brought  to  recover  damages  for  failing  to 
correctly  transmit  a  message,  and  it  was  held  that  a  prima 
facie  case  was  made  out  by  showing  that  the  communication 
delivered  was  not  a  copy  of  the  one  sent. 

In  Baldwin  v.  United  States  Tel.  Co.,  45  N.  Y.  744,  6  Am. 
Rep.  165,  a  dispatch  was  received  for  "  Erie  Darling,"  but  as 
transmitted  it  was  addressed  to  "  E.  R.  Cooley,"  and  was  not 
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delivered  to  Darling  for  several  days;  and  it  was  held  that  by 
proof  of  these  facts  a  prima  facie  case  was  established. 

In  Breese  v.  United  States  Tel.  Co.,  48  N.  Y.  132, 8  Am.  Rep. 
526,  it  was  proved  that  a  message  directing  the  purchase  of 
seven  hundred  dollars  in  gold  was  changed  to  one  ordering 
€even  thousand  dollars  in  gold,  and  it  was  said,  though  not 
necessary  for  the  decision  of  the  case,  that  it  was  not  prima 
Jacie  proof  of  negligence. 

The  rule  laid  down  in  the  first  two  cases  has  been  followed  by 
the  courts  of  other  states,  and  is  approved  by  the  text-writers: 
Wharton  on  Negligence,  sec.  756;  Gray  on  Communication 
by  Telegraph,  sees.  26,  53,  54,  77;  Abbott  on  Trial  Evidence,  c. 
32;  2  Greenl.  Ev.,  sec.  222  a,  note;  2  Shearman  and  Redfield 
on  Negligence,  sec.  542;  2  Thompson  on  Negligence,  837;  3 
Sutherland  on  Damages,  295. 

The  court  correctly  instructed  the  jury  that  the  evidence 
made  out  a.  prima  facie  case  of  negligence  against  the  defend- 
ant. 

In  the  cases  holding  that  telegraph  companies  are  only 
liable  when  grossly  negligent,  there  were  contracts  exempting 
them  from  all  liability,  except  to  refund  the  tolls  received  for 
negligently  sending  or  delivering  the  communication.  With- 
out considering  whether  there  is  any  legal  distinction  to  be 
drawn  between  gross  and  ordinary  negligence  in  such  cases, 
it  is  sufficient  to  say  that  these  cases  are  not  germane  to  the 
c[uestion  in  the  case  at  bar. 

At  the  time  this  message  was  received  the  plaintiflF  was  one 
of  defendant's  share-holders,  and  it  was  offered  to  be  proved,  in 
defense  of  the  action,  that  the  board  of  directors  had  adopted 
a,  resolution  that  it  would  not  be  liable  for  mistakes  or  delays 
in  the  transmission  or  delivery  of  unrepeated  messages,  and 
would  not  be  liable  for  damages  arising  from  delays  in  the 
transmission  or  delivery  of  a  repeated  message  beyond  an 
amount  specified;  and  it  was  insisted  that  he,  being  a  share- 
holder, was  chargeable  with  notice  of  this  resolution.  The 
regulations  were  excluded,  and  the  defendant  excepted.  In 
this  there  was  no  error,  for  a  share-holder  in  a  corporation  is  not 
chargeable  with  contructive  notice  of  resolutions  adopted  by 
the  board  of  directors,  or  by  provisions  in  the  by-laws  regulat- 
ing the  mode  in  which  its  business  shall  be  transacted  with 
its  customers,  and  the  plaintiff's  rights,  arising  out  of  defend- 
ant's contract  to  transmit  the  message,  were  in  no  wise  limited 
by  its  regulations  or  by-laws  not  brought  to  the  plaintifi't 
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knowledge:  Hill  v.  Manchester  and  Salford  Water  Works  Co.,  5 
Barn.  &  Adol.  866;  Rice  v.  Peninsular  Club,  52  Mich.  87; 
Morawetz  on  Corporations,  sees,  600,  500  a. 

The  court  instructed  the  jury  that  the  plaintiff  was  entitled 
to  recover  the  diflFerence  between  the  market  value  of  the  stock 
on  the  morning  of  July  Slst  and  the  sum  which  he  paid  for 
it  on  the  morning  of  the  following  day.  It  distinctly  ap- 
peared on  the  face  of  the  dispatch  that  it  was  an  order  to 
buy  shares;  and  in  such  cases  the  liability  of  the  corporation 
not  being  limited  by  a  special  contract,  the  measure  of  dam- 
ages is  the  diflFerence  between  the  market  value  of  the  shares 
at  the  time  when  the  dispatch  should  have  been  delivered,  and 
the  sum  paid  for  them  in  the  market  on  the  receipt  of  the 
message:  Rittenhouse  v.  Independent  Line  of  Telegraph,  44 
N.  Y.  263;  4  Am.  Rep.  673;  Leonard  v.  New  York  etc.  Tel.  Cn.^ 
41  N.  Y.  544;  1  Am.  Rep.  446;  Squire  v.  Western  Union  Tel. 
Co.,  98  Mass.  232;  93  Am.  Dec.  157;  Western  Union  Tel.  Co. 
V.  Hall,  124  U.  S.  444;  United  States  Tel.  Co.y.  Wenger,  55  Pa. 
St  262;  93  Am.  Dec.  751;  3  Sutherland  on  Damages,  307. 

It  is  insisted  on  behalf  of  the  defendant  that  the  court  erred 
in  excluding  from  the  consideration  of  the  jury  the  conditions 
printed  on  form  No.  2.  It  is  settled  that  a  telegraph  com- 
pany incorporated  under  the  general  statutes  of  this  state 
may  by  contract  limit  its  liability  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  the  non-delivery,  of  messages, 
caused  by  the  negligence  of  its  servants,  if  the  negligence  be 
not  gross,  to  the  amount  received  for  sending  the  dispatch: 
Breese  v.  United  States  Tel.  Co.,  48  N.  Y.  132;  8  Am.  Rep.  526; 
Kiley  v.  Western  Union  Tel.  Co.,  109  N.  Y.  236.  But  it  has 
never  been  decided  by  the  court  of  last  resort  that  such  a  com- 
pany can  by  notice  limit  its  liability  for  such  mistakes  or  de- 
lays. 

Breese  v.  United  States  Tel.  Co.,  45  Barb.  274,  48  N.  Y.  132, 
arose  out  of  the  erroneous  transmission  of  a  message  written 
on  a  blank  containing  printed  conditions,  and  it  was  held  that 
a  party  by  writing  his  dispatch  on  the  blank  assented  to  the 
printed  terms  and  conditions.  In  discussing  the  question  it 
was  said:  "They  [telegraph  companies]  can  thus  limit  their 
liability  for  mistake  not  occasioned  by  gross  negligence  or 
willful  misconduct,  and  this  they  can  do  by  notice  brought 
home  to  the  sender  of  the  message,  or  by  special  contract 
entered  into  with  him."  We  think  this  remark  cannot  be  re- 
garded as  an  adjudication  that  the  common-law  liability  of  a 
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telegraph  company  may  be  limited  by  a  mere  notice,  unless  it 
is  brought  to  the  personal  knowledge  of  the  sender  of  the  mes- 
sage and  he  is  shown  to  have  assented  to  it.  In  this  state  a 
common  carrier  may  by  an  express  contract  with  the  shipper 
exempt  itself  from  liability  for  loss  or  damage  occasioned  by 
the  negligence  of  its  servants:  Wells  v.  New  York  C.  R,  R.  Co.y 
24  N.  Y.  181 ;  Bissell  v.  New  York  C.  R.  R.  Co.,  25  N.  Y.  442;  82 
Am.  Dec.  369;  Poucher  v.  New  York  Central  R.  R.  Co,,  49 
N.  Y.  263;  10  Am.  Rep.  364;  Cragin  v.  New  York  C.  R.  R.  Co., 
51  N.  Y.  61;  10  Am.  Rep.  559;  Spinetti  v.  Atlas  S.  S.  Co.,  80 
N.  Y.  71;  36  Am.  Rep.  579;  Mynardv.  Syracuse  etc.  R.  R.  Co.y 
71  N.  Y.  180;  27  Am.  Rep.  28;  Wheeler  on  Carriers,  76,  86; 
But  a  common  carrier  cannot  by  notice  limit  its  common-law 
liability  to  safely  carry  and  deliver  goods  without  evidence  of 
the  shipper's  assent  to  the  limitation  proposed:  Hollister  v. 
Nowlen,  19  Wend.  234;  32  Am.  Dec.  455;  Cole  v.  Goodwin,  19 
Wend.  251;  32  Am.  Dec.  470;  Clark  v.  Faxton,  21  Wend.  153; 
Camden  etc.  Trans.  Co.  v.  Belknap.  21  Wend.  354;  Dorr  v.  New 
Jersey  Steam  Nav.  Co.,  11  N.  Y.  485;  62  Am.  Deo.  125;  Blossom 
V.  Dodd,  43  N.  Y.  264;  3  Am.  Rep.  701. 

Telegraph  companies  organized,  like  the  defendant,  under 
chapter  265  of  the  Laws  of  1848,  and  the  acts  amendatory 
thereof  and  supplementary  thereto,  like  companies  incorpo- 
rated for  the  carriage  of  goods  and  passengers,  owe  duties  to  the 
public.  Such  corporations,  like  railroads,  may  exercise  the 
right  of  eminent  domain,  and  they  are  required  to  exercise 
due  diligence  to  transmit,  with  celerity  and  skill,  all  messages 
delivered  to  them,  subject  to  such  reasonable  rules  as  may  be 
adopted  to  protect  their  rights  and  facilitate  the  performance 
of  their  duties.  They,  like  common  carriers,  have  become 
necessary  instrumentalities  for  conducting  the  business  of  the 
country,  and  they  owe  the  same  duty  to  the  public,  and  we 
think  should  be  held  to  the  same  rule  in  respect  to  their  right 
to  limit  their  liability  by  notice.  In  this  state  the  doctrine 
that  the  common-law  liability  could  not  be  limited  without  an 
express  contract  has  been  applied  to  individuals  and  firms 
acting  as  common  carriers,  as  well  as  to  corporations. 

In  Mac  Andrew  v.  Electric  Tel.  Co.,  17  Com.  B.  3,  it  was  said 
that  the  common-law  liability  of  a  telegraph  company  may  be 
limited  by  notice,  but  the  report  of  the  case  does  not  show 
whether  the  message  was  written  on  a  blank  with  or  without 
conditions.  But  in  England  it  was  held  that  carriers  could 
by  notice  limit  their  liability  for  the  loss  of  goods,  even  ia 
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cases  of  gross  negligence,  which  resulted  in  statutes  providing 
that  their  liability  could  not  be  limited  except  by  an  express 
contract:  11  Geo.  IV.,  sec.  6,  c.  68;  1  Wm.  IV.;  17  &  18  Vict., 
sec.  7y  c.  31. 

In  Clement  v.  Western  Union  Tel.  Co.,  137  Mass.  463,  a  mes- 
sage, not  written  upon  one  of  the  defendant's  blanks,  was  sent 
to  its  office  for  transmission.  It  was  forwarded  in  due  time, 
but  was  not  delivered  by  the  office  at  which  it  was  received. 
In  an  action  brought  for  the  recovery  of  damages  occasioned 
by  the  failure  to  deliver,  it  appeared  that  the  plaintiff's  agent 
who  sent  the  message  knew  the  terms  and  conditions  on  which 
the  defendant  by  its  rules  provided  that  messages  should  be 
sent  over  its  line  as  set  forth  in  the  blank  then  in  use  by  it; 
and  it  was  held  that  this  knowledge  of  the  plaintiff 's  agent 
was  binding  upon  him,  and  that  no  recovery  could  be  had. 

In  the  case  last  cited,  a  diflFerent  rule  was  applied  to  tele- 
graph companies  from  the  one  applied  by  the  same  court  to 
express  companies.  In  Qott  v.  Dinsmore,  111  Mass.  45,  the 
plaintifiF  shipped  goods  by  express,  not  taking  at  the  time  the 
usual  receipt  containing  printed  conditions  limiting  the  lia- 
bility of  the  company,  with  which  the  plaintiff  was  familiar, 
he  having  been  in  its  employment,  and  issued  many  such 
receipts.  It  was  held  that  mere  notice  brought  home  to  the 
owner  of  the  goods,  by  which  the  carrier  seeks  to  limit  its 
common-law  liability,  and  the  terras  of  which  are  not  ex- 
pressly assented  to,  were  insufficient  to  defeat  a  claim  for  loss. 
The  court  said:  "  Nor  does  the  knowledge  of  the  regulation 
which  the  plaintiff  had  previously  acquired  while  in  defend- 
ant's employment  subject  him  to  limitations  imposed  by  the 
receipt."  In  Ellis  v.  Avierican  Tel.  Co.^  13  Allen,  226,  the 
reasons  are  clearly  and  satisfactorily  stated  for  the  existence 
of  the  rule  that  telegraph  companies  are  not,  unless  they  so 
expressly  contract,  held  to  warrant  or  insure  the  accurate 
transmission  or  prompt  delivery  of  messages,  and  are  only 
liable  for  negligence.  But  we  find  no  satisfactory  reason  in 
this  or  in  any  case  for  a  rule  that  such  companies  may  by 
notice  limit  their  liability  for  negligence,  nor  do  we  see  any 
in  the  nature  of  the  business  in  which  they  are  engaged.  Car- 
riers and  telegraph  companies  are  alike  engaged  in  qttasi  pub- 
lic employments,  and  persons  are,  from  necessity,  compelled 
to  employ  the  latter  without  more  opportunity  for  choice  and 
deliberation  than  when  they  select  the  former.  As  before 
fihown,  the  liability  on  contract  of  carriers  of  goods  which  is 
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implied  by  law  cannot  be  limited  by  notice,  and  it  is  difl5cult 
to  see  why  telegraph  companies  should  be  permitted  to  limit 
a  much  less  onerous  obligation  by  a  mere  notice. 
The  judgment  should  be  afl&rmed,  with  costs. 

Bradlxt  and  Brown,  JJ.,  delivered  a  dissenting  opinion,  of  which  the 
following  ia  a  synopsis:  There  was  ample  evidence  in  the  case  from  which 
the  jury  conld  have  found  that  the  plaintiff  knew  of  the  regulations  printed 
on  form  No.  2,  and  that  all  messages  received  and  sent  over  the  company's 
wires  were  subject  thereto.  If  the  jury  had  so  found,  it  would  have  also 
been  permissible  for  them  to  find  that  the  message  was  sent  subject  to  such 
conditions,  and  that  the  defendant's  liability  was  limited  to  the  amount 
charged  for  sending  the  message.  A  special  and  express  contract  is  not 
necessary  to  limit  the  liability  of  the  telegraph  company  for  mistakes  in  the 
transmission  of  messages.  In  this  respect  such  corporations  differ  from  com* 
mon  carriers.  The  reason  for  this  distinction  is  very  clearly  pointed  out  in 
Ellis  v.  American  Tel.  Co.,  13  Allen,  226.  There  is  no  conflict  between 
Clement  v.  Western  Union  Tel.  Co.,  137  Mass.  463,  and  Oott  v.  Dinsmore,  111 
Mass.  45,  cited  in  the  prevailing  opinion. 

It  has  been  decided  in  this  state  that  a  telegraph  company  is  not  a  com- 
mon carrier,  and  is  not  subject  i;o  the  peculiar  liability  of  common  carriers: 
Breese  v.  LTnited  States  Tel.  Co.,  48  N.  Y.  132;  8  Am.  Rep.  526;  Schwartz  v, 
AtUmtic  and  P.  Tel  Co.,  18  Hun,  158;  Kiley  v.  Western  Unitm  TeL  Co.,  109 
H.  Y.  231. 

The  authorities  cited  establish  the  rule  that  a  telegraph  company  may 
limit  its  liability  for  mistakes  in  the  transmission  of  messages  by  reasonable 
regulations  brought  to  the  knowledge  of  its  customers,  and  had  the  jury 
found,  as  they  might  have  done  upon  the  evidence  in  this  case,  that  the 
plaintiff  knew  that  such  regulations  had  been  established,  and  ;ha  the  de* 
fendant's  liability  was  limited  to  the  amount  charged  for  sending  the  message, 
unless  it  was  ordered  to  be  telegraphed  back,  it  would  also  have  been  per- 
missible for  them  to  find  that  he  contracted  with  the  defendant  upon  such 
condition. 

It  was  material  to  a  proper  disposition  of  the  case  that  the  regulations 
printed  upon  the  blank  put  in  evidence  should  have  been  read  to  the  jury, 
and  it  was  error  for  the  court  to  exclude  them,  and  for  such  error  the  judg> 
ment  should  be  reversed,  and  a  new  trial  granted. 

Telegraph  Companies,  Duty  of,  to  Transmit  akd  Deliver  Mes- 
sages. —  For  a  discussion  of  the  rights,  duties,  and  liabilities  of  telegraph 
companies  generally,  see  extended  note  to  Western  Union  TeL  Co.  v.  Blanch- 
ard,  45  Am.  Rep.  486-500.  Telegraph  companies  are  common  carriers  and 
public  servants,  and  must  therefore  act  whenever  called  upon,  their  charges 
being  paid  or  tendered;  they  must  transmit  and  deliver  messages  given  to 
them  for  that  purpose:  Western  Union  TeL  Co.  v.  Dubois,  128  IlL  248;  15 
Am.  St.  Rep.  109.  But  see  Western  Union  TeL  Co.  v.  Muii/brd,  87  Tenn.  190 
10  Am.  St.  Rep.  630,  and  note. 

Telegraph  Companies  —  Proof  o»  Neoligencb.  —  As  to  pleading  and 
evidence  in  actions  against  telegraph  companies  for  negligence,  see  note  to 
Weste>~n  Union  Tel.  Co.  v.  Blanchard,  46  Am.  Rep.  499,  500.  Proving  the 
contract  and  showing  its  breach  c£ists  upon  the  telegraph  company  the  bur- 
den of  showing  want  of  negligence  on  its  part:  Western  Union  TeL  Co.  T. 
Dubois,  128  IlL  248;  15  Am.  St  Rep.  109. 
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Telegraph  Companies  —  Limiting  Liabilitt  for  Negligence.  —  As  to 
whether  or  not  a  telegraph  company  may  by  contract  limit  its  liability  for 
negligence,  see  note  to  Western  Union  TeL  Co.  v.  Blancliard,  45  Am.  Kep. 
.491;  GiUia  v.  Western  Union  Tel.  Co.,  61  Vt.  461;  15  Am.  St.  Rep.  917,  and 
note;  Western  Union  Tel  Co.  v.  Mun/ord,  87  Tenn.  190;  10  Am.  St.  Rep. 
€30,  and  note. 

Telegraph  Companies,  Measitrk  of  Damages  against,  for  Losses 
occasioned  through  neglect  to  transmit  or  promptly  deliver  messages:  WesU 
tm  Union  TeL  Co.  v.  Stevenson,  128  Pa.  St  442;  15  Am.  St.  Rep.  687;  WeM- 
<j-n  Union  TeL  Co.  v.  Dubois,  128  111.  248;  15  Am.  8t.  Rep.  109;  Western 
Union  TeL  Co.  v.  Edsall,  74  Tex.  329;  15  Am.  St.  Rep.  835;  Alexander  r. 
Western  Union  TeL  Co.,  66  Miss.  161;  14  Am.  St.  Rep.  556,  and  note;  not* 
to  Western  Union  TeL  Co.  ▼.  Blanchard,  45  Am.  Rep.  496-49fll 


TuoKEE  v.  New  York  Central  and  Hudson  Riybb 
Kail  ROAD  Company. 

(124  Nkw  Yobk,  308.] 

DVTT  OF  TlUVBLEB  ON  HiGHWAT  TO  LoOK  AND  LiSTSM  FOB  APPROACH  OF 
Railway  Trains.  — The  law  requires  a  traveler,  before  crossing  a  rail- 
road track  on  a  public  highway,  to  look  and  listen  for  the  approach  of 
trains,  and  if  he  omits  to  do  so,  and  suffers  injury  while  crossing,  he  caa- 
not  recover.  In  an  action  to  recover  damages  for  injuries  so  sustained, 
the  plaintiff  must  show  that  he  did  his  duty  in  this  respect,  or  at  least 
prove  facts  from  which  the  inference  can  reasonably  be  drawn  that  he 
did.  It  will  not  be  presumed  that  he  looked;  it  must  be  proven.  Evi- 
dence that  a  person,  killed  by  a  locomotive  while  crossing  a  track  on  a 
highway,  turned  his  face  towards  the  approaching  engine  when  he  was 
eleven  feet  from  the  track  on  which  it  was  runuiug,  but  passed  on,  with< 
out  again  turning  his  head  in  that  direction,  until  he  was  struck,  is  not 
suflScient  to  juatif  j'  the  jury  in  finding  that  he  did  look,  and  thus  observed 
that  measure  of  care  and  caution  which  the  situation  imposed.  But  even 
if  it  could  be  inferred  that  he  looked  when  at  that  point,  to  look  then, 
and  not  again,  and  to  go  on  from  that  point  without  observing  the  further 
precaution  of  watching  for  the  approach  of  trains  upon  tracks  almost 
constantly  in  use,  was  not  a  proper  observance  of  that  care  which  it  wa« 
his  duty  to  exercise. 

-Ikfant,  when  Sui  Juris  so  as  to  be  Chargeable  with  Negligence.— 
In  the  absence  of  evidence  tending  to  show  that  an  injured  infant  twelve 
years  old  was  not  qualified  to  understand  the  danger  and  appreciate  the 
necessity  for  observing  that  degree  of  caution  in  crossing  a  railroad  track 
which  an  adult  would,  he  must  be  deemed  .mi  juris,  and  chargeable  with 
the  same  degree  of  caution  that  an  adult  would  be. 

Action  to  recover  damages  for  the  alleged  negligent  killing 
•of  the  plaintiff's  intestate.  The  deceased  was  about  the  cen- 
ter of  the  track  when  he  was  struck  by  a  locomotive  backing 
at  a  high  rate  of  speed,  and  killed.  The  other  facts  appear 
from  the  opinion. 
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James  Frazer  Gluchj  for  the  appellant. 
Henry  W.  Hill,  for  the  respondent. 

Parker,  J.  Whether  the  complaint  should  have  been  dis- 
missed after  the  evidence  was  all  in,  on  the  ground  that  the 
negligence  of  the  plaintiff's  intestate  contributed  to  the  acci- 
dent, presents  the  only  question  which  we  shall  discuss  on  this 
review. 

In  its  disposition  we  shall  consider,  first,  whether,  assuming 
the  intestate  to  have  been  Bui  juris,  the  evidence  adduced 
authorized  the  jury  to  find  that  plaintiff's  intestate  was  free 
from  contributory  negligence;  if  not,  whether  the  fact  that 
the  intestate  was  only  a  little  over  twelve  years  of  age,  con- 
sidered in  connection  with  the  other  circumstances  proven, 
could  be  permitted  to  effect  a  different  result. 

The  plaintiff",  in  order  to  recover  for  the  damages  sustained 
by  the  killing  of  his  intestate,  which  was  occasioned  by  his 
being  run  over  and  killed  by  a  locomotive  on  the  defendant's 
road  while  crossing  its  tracks  on  Smith  Street,  in  the  city  of 
Buff'alo,  was  burdened  with  the  necessity  of  proving,  —  1.  That 
the  defendant  was  guilty  of  negligence;  and  2.  That  he  was 
free  from  all  fault  contributing  to  that  result. 

The  law  requires  a  traveler,  before  crossing  a  railroad  track 
on  a  public  highway,  to  look  and  listen  for  the  approach  of 
trains.  If  he  omit  to  do  so,  and  suffers  injury  while  crossing, 
he  cannot  recover  because  of  such  omission.  That  which  it 
is  his  duty  to  do,  he,  or  in  the  case  of  death  his  representative, 
must,  in  an  action  to  recover  for  damages  sustained,  prove 
was  done,  or  at  least  must  prove  facts  from  which  inference 
can  reasonably  be  drawn  that  he  performed  his  duty  in  that  re- 
spect.  It  will  not  be  presumed  that  he  looked;  it  must  be  proven. 
The  plaintiff"  attempted  to  meet  this  requirement  by  the  evi- 
dence of  a  witness  who  testified  that  before  the  intestate 
crossed  the  track,  in  the  doing  of  which  he  was  struck  by  the 
locomotive  and  killed,  he  stopped  in  the  center  of  the  switch- 
track,  eleven  feet  from  the  north  rail  of  the  track  upon  which 
the  locomotive  was  running,  and  shifted  the  bag  which  he  was 
carrying  from  one  shoulder  to  the  other,  resting  it  upon  the 
bumper  of  a  car  standing  on  the  track  as  he  did  so,  and  that 
at  this  time  his  face  was  turned  in  the  direction  of  the  approach- 
ing engine.  He  then  passed  on  in  a  southerly  direction  for 
the  distance  of  about  fourteen  feet,  when  he  was  struck.  The 
witness  further  testified  that  after  changing  the  bag  from  one 
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shoulder  to  the  other,  he  did  not  again  turn  his  head  to  the 
left,  as  it  would  have  been  necessary  for  him  to  do  in  order  to 
to  see  the  approaching  locomotive.  It  is  urged  that  inasmuch 
as  it  appears  that  his  face  was  turned  in  the  direction  from 
whence  the  locomotive  came,  that  a  jury  could  be  permitted  to 
find  that  he  did  look  and  thus  observe  that  measure  of  care  and 
caution  which  the  situation  imposed.  We  are  unable  to  agree 
with  that  contention;  for  it  appears  that  from  the  place  where 
he  was  standing  it  was  possible  to  see  along  the  track  a  dis- 
tance of  186  feet;  that  when  he  reached  the  south  rail  of 
the  switch-track,  a  distance  of  eight  feet  and  five  inches  from 
the  north  rail  of  the  track  upon  which  the  locomotive  was 
running,  he  could  see  for  two  streets  away,  and  that  before 
reaching  such  rail  the  view  was  unobstructed  for  nearly  a  mile. 
It  seems  to  be  clear,  therefore,  that  the  plaintiff  did  not  meet 
the  burden  resting  upon  him  by  merely  showing  that  his  face 
was  turned  in  that  direction ;  for  if  he  had  looked  he  must  have 
seen  this  engine  approaching.  But  if  the  inference  was  per- 
missible that  he  looked  at  the  moment  of  changing  the  bag,  it 
does  not  meet  the  requirements  of  the  case.  He  had  still  six 
tracks  to  cross,  and  was  then  eleven  feet  from  the  south  rail  of 
the  first  track.  To  look  then,  and  not  again,  to  go  on  from 
that  point  without  observing  the  further  precaution  of  watch- 
ing for  the  approach  of  trains  upon  tracks  almost  constantly 
in  use,  was  not  a  proper  observance  of  that  care  which  it  was 
his  duty  to  exercise:  Cullen  v.  Delaioare  &  H.  C.  Co.,  113  N.  Y. 
668;  Cor  dell  v.  New  York  Central  &  H.  R.  R.  R.  Co.,  70  N.  Y. 
119;  26  Am.  Rep.  550;  Woodard  v.  New  York  etc.  R.  R.  Co.y 
106  N.  Y.  369;  Young  v.  New  York  etc.  R.  R.  Co.,  107  N.  Y.  500. 

And  this  the  plaintiff's  intestate  did,  according  to  the  evi- 
dence of  the  witness  Martin,  who  was  called  by  the  plaintiff 
to  prove  that  at  the  moment  of  shifting  the  bag  Tucker  was 
facing  in  the  direction  of  the  approaching  locomotive.  In- 
deed, it  must  have  been  so,  for  had  he  looked  at  any  moment 
before  reaching  the  track,  he  would  have  observed  its  coming. 

It  appears  that  the  wind  was  blowing  severely  and  snow 
was  falling  rapidly,  and  it  is  suggested  that  by  reason  thereof 
he  may  have  been  prevented  from  seeing  the  approaching 
locomotive;  but  the  evidence  introduced  on  the  part  of  the 
plaintiff  shows  that  such  was  not  the  fact.  There  were  two 
little  girls  on  the  cars  at  the  crossing,  at  the  point  where  the 
boy  stood  when  shifting  the  bag  from  one  shoulder  to  the 
other,  and  they  saw  the  locomotive  coming.     Frank  Surrnes 
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was  on  Smith  Street,  near  the  place  orthe  accident,  at  the  time 
of  its  occurrence,  and  he  testified  that  he  saw  it  approaching 
when  it  was  at  Oneida  Street.  The  witness  Martin  also  saw^ 
it  when  350  feet  distant.  No  witness  pretends  that  it  could; 
not  be  seen,  and  no  room  exists  for  the  inference  that  tha- 
plaintiff's  intestate  could  not  have  seen  it  had  he  looked. 

We  are  thus  led  to  the  conclusion  that  there  was  no  evi- 
dence authorizing  the  jury  to  find  that  the  plaintiff  observed' 
that  degree  of  care  and  caution  which  the  law  imposes  on  ona- 
while  in  the  act  of  crossing  railroad  tracks  on  a  public  street- 
If  he  had  been  an  adult,  therefore,  it  would  have  been  the- 
duty  of  the  court  to  have  dismissed  the  complaint.  Does  a 
different  rule  apply  because  the  intestate  was  a  boy  only  a  little 
over  twelve  years  of  age?  An  infant  of  tender  years  is  not 
expected  to  exercise  the  same  care  and  caution  which  is  re- 
quired of  a  person  of  more  advanced  age,  so  that  it  frequently 
becomes  a  question  for  the  jury,  under  proper  instructions  by 
the  court,  whether  a  child  exercised  that  measure  of  care  and. 
caution  which  should  be  required  and  expected  from  it. 

In  the  case  of  McGovern  v.  New  York  Central  &  H.  R.  R.  R.. 
Co.,  67  N.  Y.  417,  a  boy  eight  years  of  age,  while  crossing  a- 
railroad  track,  was  struck  by  a  backing  engine,  and  killed.. 
In  that  case  this  court  held  that  it  was  a  question  for  the  jury^ 
to  determine  whether  he  exercised  that  degree  of  care  and  cir- 
cumspection which  a  child  of  his  years  and  maturity  of  judg- 
ment would  be  expected  to  exercise. 

In  the  case  of  Wendell  v.  New  York  Central  &  H.  R.  R.  R^ 
Co.,  91  N.  Y.  420,  the  plaintiff's  intestate,  a  boy  of  seven  year» 
of  age,  was  held  to  have  been  guilty  of  culpable  negligence,  it 
appearing  that  he  was  a  bright,  active  boy,  capable  of  under- 
standing  the  peril  of  the  situation  which  he  recklessly  encoun- 
tered, resulting  in  his  death. 

'  In  Stone  v.  Dry  Dock  etc.  R.  R.  Co.,  115  N.  Y.  104,  the  plain- 
tiff's intestate,  a  child  of  seven  years,  was  run  over  by  a  street- 
car, and  in  that  case  it  was  held  that  he  could  not  be  deemed^ 
as  a  matter  of  law,  to  be  sui  juris  so  as  to  be  chargeable  witb 
negligence,  but  that  it  presented  a  question  for  the  jury. 

In  Reynolds  v.  New  York  Central  &  H.  R.  R.  R.  Co.,  5S 
N.  Y.  248,  a  bright  and  intelligent  boy  thirteen  years  of  age 
was  killed  while  crossing  a  railroad  track.  The  summer  be- 
fore, he  had  worked  on  a  farm,  and  received  thirteen  dollars  a 
month  and  board  for  his  services,  but  at  the  time  of  the  acci- 
dent he  was  living  at  home,  attending  school.     The  plaintiff 
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was  unable  to  show  that  his  intestate  observed  that  care  which 
was  required  of  persons  crossing  a  railroad  track,  and  the 
court,  having  under  consideration  the  distinction  which  the 
law  makes  between  those  who  are  sui  juris  and  non  sui  juriSf. 
held  that  the  plaintiff  should  have  been  nonsuited. 

The  fact  that  the  boy  Tucker  was  twelve  years  old,  intelli- 
gent, accustomed  to  attend  school,  and  assist  the  family  by  his 
labor,  and  lived  near  the  railroad,  seems  to  bring  this  case 
within  the  rule  of  the  Reynolds  case;  indeed,  we  see  no  oppor- 
tunity to  distinguish  them. 

Aside  from  evidence  of  the  boy's  age,  no  fact  was  adduced 
tending  to  show  that  he  was  not  as  well  qualified  to  under- 
€tand  and  appreciate  the  danger  which  overtook  him  as  an 
adult.  And  the  question  is  therefore  fairly  presented,  whether 
a,  jury  can  be  permitted  to  find  from  such  fact,  standing  alone, 
that  he  was  non  sui  juris. 

In  Nagle  v.  Allegheny  Valley  R.  R.  Co.,  88  Pa.  St.  35,  32  Am. 
Rep.  413,  the  court,  in  considering  the  age  at  which  an  infant 
should  be  presumed  to  be  sui  juris,  say:  "The  law  fixes  no 
arbitrary  period  when  the  immunity  of  childhood  ceases  and 
the  responsibilities  of  life  begin.  For  some  purposes,  ma- 
jority is  the  rule.  It  is  not  so  here.  It  would  be  irrational 
to  hold  that  a  man  was  responsible  for  his  negligence  at  twenty- 
one  years  of  age,  and  not  responsible  a  day  or  a  week  prior 
thereto.  At  what  age,  then,  must  an  infant's  responsibility 
for  negligence  be  presumed  to  commence?  This  question  can- 
not be  answered  by  referring  it  to  a  jury.  That  would  furnish 
ws  with  no  rule  whatever.  It  would  give  us  a  mere  shifting 
standard,  affected  by  the  sympathies  or  prejudices  of  the  jury 
in  each  particular  case.  One  jury  would  fix  the  period  of  re- 
sponsibility at  fourteen,  another  at  twenty  or  twenty-one. 
This  is  not  a  question  of  fact  for  the  jury;  it  is  a  question  of 
law  for  the  court.  Nor  is  its  solution  diflScult.  The  rights, 
duties,  and  responsibilities  of  infants  are  clearly  defined  by 
the  text-writers  as  well  as  by  numerous  decisions.  We  have 
seen  that  the  law  presumes  that  at  fourteen  years  of  age  an 
infant  has  sufficient  discretion  and  understanding  to  select  a 
guardian  and  contract  a  marriage;  is  capable  of  harboring 
malice,  and  of  taking  human  life  under  circumstances  that 
constitute  the  offense  of  murder.  It  therefore  requires  no 
strain  to  hold  that  at  fourteen  an  infant  is  presumed  to  have 
sufficient  capacity  and  understanding  to  be  sensible  of  dan- 
ger, and  to  have  the  power  to  avoid  it.     And  this  presumption 
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ought  to  stand  until  it  is  overthrown  by  clear  proof  of  the 
absence  of  such  discretion  and  intelligence  as  is  usual  with 
infants  of  fourteen  years  of  age." 

The  Penal  Code  provides  that  when  an  infant  is  charged 
with  crime,  upon  the  prosecution  rests  the  burden  of  showing 
that  the  defendant  has  sufficient  intelligence  and  maturity  of 
judgment  to  render  him  capable  of  harboring  a  criminal  in- 
tent, until  the  age  of  twelve  years,  at  which  time  the  presump- 
tion of  incapacity  ceases.  Now,  while  this  statute  does  not 
undertake  to  prescribe,  and  does  not  necessarily  affect,  the 
rule  to  be  applied  in  civil  actions,  it  suggests,  as  asserted  in 
the  Nagle  case,  an  age  to  which  the  courts  can  with  safety 
limit  the  presumption  of  incapacity  on  the  part  of  an  infant 
to  appreciate  the  perils  incident  to  crossing  railroad  tracks. 
This  presumption  may,  in  a  proper  case,  be  so  far  overborne 
by  evidence  as  to  present  a  question  for  the  jury,  and  then  the 
age  of  the  injured  party  may  doubtless  be  considered  by  the 
jury  in  connection  with  the  facts  indicating  a  lack  of  compre- 
hension of  a  dangerous  situation.  But  in  the  absence  of  evi- 
dence tending  to  show  that  an  injured  infant  twelve  years  old 
was  not  qualified  to  understand  the  danger,  and  appreciate 
the  necessity  for  observing  that  degree  of  caution  in  crossing 
a  railroad  track  which  an  adult  would,  he  must  be  deemed 
8ui  juris. 

The  views  expressed  lead  to  the  conclusion  that  the  judg- 
ment should  be  reversed. 


Railway  Tracks,  Duty  Requibbd  or  Persons  Approaohinq. — The 
railway  track  itself  is  a  warning  of  danger  to  one  approaching  it,  and  it  is  his 
duty  to  stop,  look,  and  listen  for  approaching  trains  before  he  attempts  to  go 
upon  the  track:  ElUis  t.  Lake  Shore  etc  R.  R.  Co.,  138  Pa.  St.  506,  post,  p.  914, 
and  note. 

Neqlioencb  —  InrAMTS. — As  to  the  age  at  which  an  infant  may  be  re- 
garded as  capable  of  such  powers  of  discretion  as  to  charge  him  with  negli- 
gence, see  extended  note  to  Weaibrook  y.  Mobile  etc  B.  B.  Co.,  14  Abo.  St* 
Rep.  590-^96. 
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Simmons  v.  Everson. 

[124  New  York,  319.] 
Partiks  Maintaining  Nuisance  Jointly  and  Severaut  Liable  for 
Damaqes  Resulting  therefrom  when.  —  Peraoaa  who  by  their  sev- 
eral acts  or  omissions  niaiataiu  a  public  or  commou  nuisance  are  joiutly 
and  severally  liable  for  such  damages  as  are  the  direct,  immediate,  and 
probable  consequence  of  it.  Where,  therefore,  three  several  owners  of 
adjoining  lots  on  a  city  street  permit  a  brick  wall  extending  along  the 
fronts  of  their  several  lots  to  remain  in  a  leaning,  unsafe,  and  dangerous 
eondition,  after  the  buildings  of  which  they  were  a  part  had  been  burned 
down,  and  such  wall  falls  upon  and  kills  a  person  who  was  lawfully 
standing  on  the  sidewalk  adjacent  thereto,  all  of  said  owners  are  joiutly 
and  severally  liable,  although  no  part  of  the  wall  of  one  of  them  touched 
him. 

Action  to  recover  damages  for  the  death  of  plaintiflF's  in- 
testate, alleged  to  have  been  caused  by  the  defendants'  negli- 
gence. The  trial  court  found  that  the  appellants  owned  in 
severalty  three  adjoining  lots  on  a  street  in  the  city  of  Syra- 
cuse. A  continuous  brick  wall  formed  the  front  of  the  three 
buildings  on  these  lots.  These  buildings  were  destroyed  by 
fire,  which  left  standing  only  the  front  wall  and  parts  of  the 
partition  walls.  Shortly  after  the  fire,  this  front  wall  began 
to  lean  toward  the  street,  and  began  to  incline  more  and  more, 
until  November  17, 1887,  when  it  gave  way  and  fell.  Material 
from  the  part  of  it  which  stood  on  the  lots  of  appellants  Ever- 
son and  Pierce  fell  upon  and  killed  the  plaintiflF's  intestate, 
who  was  lawfully  on  the  sidewalk  near  the  boundary  between 
their  properties.  No  part  of  the  wall  of  appellant  Lynch  fell 
on  decedent.  It  was  found  that  each  of  the  defendants  was 
careless  and  negligent  in  not  removing  or  supporting  the  walls 
on  his  own  lot,  and  that  the  several  neglects  of  the  defendants 
united  and  directly  caused  the  walls  to  fall.  It  was  also 
found  that  these  walls  were  so  unsafe  that  they  were  a  public 
nuisance,  and  that  the  decedent  did  not  negligently  coatributa 
to  the  accident. 

M.  M.  WaUrSy  for  appellant  Everson. 

Smith,  Kellogg,  and  Wells,  for  appellant  Pierce. 

Hiscock,  Doheny,  and  Hiscock,  for  appellant  Lyneh. 

William  Nottingham,  for  the  respondents. 

FoLLETT,  C.  J.     It  is  urged,  in  behalf  of  the  defendants, 

that  at  most  this  is  but  a  case  of  several  independent  acts  of 
negligence  committed  by  each,  the  joint  eflTectof  which  caused 
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the  accident,  and  for  which  they  are  not  jointly  liable  within 
the  rule  laid  down  in  Chipmanw.  Palmer,  77  N.  Y.  51;  33  Am. 
Rep.  566. 

The  case  at  bar  does  not  belong  to  the  class  of  actions  aris- 
ing out  of  acts  or  omissions  which  are  simply  negligent;  and 
while  the  defendants  did  not  intend  by  their  several  acts  to 
commit  the  injury,  their  conduct  created  a  public  nuisance 
which  is  an  indictable  misdemeanor  under  the  statutes  of  this 
state:  Pen.  Code,  sees.  885,  387;  Vincett  v.  Cooky  4  Hun,  318; 
and  at  common  law:  Regina  v.  Watts^  1  Salk.  357;  2  Ld. 
Kaym.  856;  1  Russell  on  Crimes,  5th  ed.,  423;  2  Wharton's 
Crim.  Law,  sec.  1410;  Bigelow  on  Torts,  237;  Pollock  on 
Torts,  2d  ed.,  345;  Stephen's  Digest  of  Criminal  Law,  art. 
176;  Indian  P.  C,  sec.  268. 

Persons  who  by  their  several  acts  or  omissions  maintain  a 
public  or  common  nuisance  are  jointly  and  severally  liable 
for  such  damages  as  are, the  direct,  immediate,  and  probable 
consequence  of  it:  Irvine  v.  Wood,  51  N.  Y.  224,  230;  10  Am. 
Rep.  603;  Slater  v.  Mersereau,  64  N.  Y.  138;  Timlin  v.  Stan- 
dard Oil  Co.,  54  Hun,  44;  Klauder  v.  McGrath,  35  Pa.  St.  128; 
78  Am.  Dec.  329;  1  Shearman  and  Redfield  on  Negligence,  4th 
ed.,  sec.  122;  Pollock  on  Torts,  2d  ed.,  356. 

The  fall  of  these  four-story  brick  walls  into  the  street  was 
the  direct  and  immediate  consequences  of  the  several  acts  of 
the  defendants  in  suffering  the  portions  standing  on  their  own 
lots  to  remain  unsupported  after  they  had  visibly  begun  to 
incline  towards  the  street,  and  it  was  as  obvious  before  as  it 
was  after  the  accident  that  if  any  part  of  the  front  wall  fell,  a 
large  part  of  it  must,  and  that  it  would  go  into  the  street. 

The  judgment  should  be  affirmed,  with  costs. 


Nuisances  —  Liability  o»  Persons  Maiktainino  a  NtrisAiTOB.  —  The 
liability  of  several  persons  for  creating  or  contiaaing  a  nnisance  is  both  se7« 
eral  and  joint,  and  the  plaintiff  may,  at  his  pleasure,  sue  one  or  all  of  the 
wrong-doers:  Note  to  Creed  v.  Hartman,  86  Am.  Dec.  347,  348.  But  com- 
pare BlaiideU  v.  Stephens,  14  Nev.  17;  33  Am.  Rap.  623,  and  note;  Ch^num 
V.  Pabner,  77  N.  Y.  51;  33  Am.  Rep.  56S. 
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Mandevillb  v.  Avert. 

[124  New  YOEK,  876. J 
Ohattel  Mortgagb  without  Immediate  Delivery  or  CHANas  of  Pos- 
session Void  as  against  Creditors  when. — A  chattel  mortgage  which 
is  not  accompanied  by  an  immediate  delivery  or  followed  by  an  actual 
or  continued  change  of  possession  of  the  chattels  mortgaged,  and  which 
is  executed  upon  an  agreement  that  the  mortgagor  may  remain  in  pos- 
session  of  the  property  covered  by  the  mortgage,  and  sell  the  same  at 
retail,  and  use  the  avails  in  substantially  the  same  manner  as  before 
the  execution  of  the  mortgage,  is  void  as  against  the  creditors  of  the 
mortgagor.     And  the  term  "creditors"  includes  all  persons  who  were 
each  while  the  chattels  remained  in  the  possession  of  the  mortgagor 
under  that  agreement,  and  their  rights  are  not  affected  by  the  fact  that 
they  did  not  obtain  judgment  or  a  specific  lien  until  after  delivery  of  the 
property  to  the  mortgagee. 
Right   ov  Creditor  to  Attack  Chattel    Mortgagb   as   Prauddlent 
NOT  Waived  when.  —  An  assent  by  a  creditor  to  an  arrangement  be- 
tween a  mortgagor  and  mortgagee  which  will  preclude  him  from  assert- 
ing his  rights  as  a  creditor  against  the  property  mortgaged  must  be  sujh 
as  to  create  against  him  an  equitable  estoppel,  or  it  must  exist  in  agree- 
ment supported  by  a  valid  consideration.     An  alleged  assent  made  upon 
condition  that  the  mortgagor  should  return  to  the  creditor  a  portion  of 
the  goods  purchased  of  him,  the  purchase  price  for  which  constituted  the 
indebtedness,  and  would  make  payments  to  him,  neither  of  which  con- 
ditions were  complied  with,  is  without  consideration,  and  therefore  not 
binding. 
(Jheditor  not  Deprived  op  Right  to  Attack  Chattel  Mortgage  by 
Agreement  Made  by  his  Agent  when.  —  A  creditor  cannot  be  de- 
prived of  his  legal  right  to  attack  a  chattel  mortgage  as  frauduleut,  by 
an  agreement  made  by  his  agent  waiving  such  right,  without  evidence 
that  he  knew  of  the  defect  in  the  mortgage,  and  had  authorized  his  agent 
to  make  an  agreement  in  reference  thereto,  or  had  acquiesced  in  such  an 
agreement  when  made. 
Bbokiver   Appointed   in    Supplementary   Proceedings,   Powkrs   and 
Rights    of.  —  A    receiver    appointed    in    supplementary   proceedings 
under  the  code  is  vested  with  the  legal  title  to  all  the  personal  prop- 
erty of  the  judgment  debtor,  and  has  the  right  to  prosecute  all  actions 
to  set  aside  all  transfers  of  property  made  by  the  debtor  to  defraud  his 
creditors.     For  the  purpose  of  maintaining  such  actions  he  representN 
the  creditors,  and  possesses  the  same  rights  as  the  creditor  under  whose 
judgment  he  was  appointed  would  himself  have  had. 
Mortgagee  cannot  Retain  Property  ob  its  Proceeds  Obtained  under 
Fraudulent  Mortgage. — Although  a  mortgagee  may  have  an  honest 
claim,  he  cannot,  as  against  a  pursuing  creditor,  retain  property  obtained 
by  him  under  his  mortgage  if  it  be  fraudulent;  and  if  he  takes  and  sells 
the  property  by  virtue  of  his  mortgage  before  any  lien  thereon  is  ac- 
quired by  a  creditor,  the  latter  may  compel  him  to  refund  the  proceeds; 
for  the  mortgage  being  void,  all  proceedings  under  it  are  also  void.    The 
right  of  the  creditor  cannot  be  defeated  by  a  fraudulent  mortgagee  by 
merely  selling  the  mortgaged  property. 
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Plea  of  Former  Action  Pendiwo,  What  Necessart  to  Sustain.  —  To 
sustain  a  plea  of  former  action  pending,  it  must  appear  from  the  plead* 
ings  in  the  first  action  that  it  was  for  the  same  cause  as  the  second,  or 
necessarily  involved  the  same  question.  It  is  not  enough  that  the  Bam» 
property  is  in  controversy  in  both  actions. 

Action  brought  to  have  two  chattel  mortgages,  executed  by- 
defendant  Henry  J.  Beck  to  defendant  Edward  H.  Avery  and 
the  National  Bank  of  Auburn,  adjudged  fraudulent  and  void, 
and  to  require  defendant  Avery  to  account  for  the  proceeds  of 
the  sale  of  the  mortgaged  property,  and  pay  over  to  the  plain- 
tiflf  such  part  of  said  proceeds  as  was  necessary  to  satisfy  the 
judgment  of  Lewis  P.  Ross,  a  creditor  of  said  Beck.  The  facts 
are  stated  in  the  opinion. 

David  Hays,  for  the  appellant. 

J.  C.  Aven/f  for  the  respondent. 

Brown,  J.  The  mortgage  to  the  National  Bank  of  Auburn, 
which  was  subsequently  assigned  to  Mr.  Aveiy,  was  executed 
January  24,  1887.  The  mortgage  to  Avery  was  executed  Feb- 
ruary 8,  1887.  As  to  the  first  mortgage,  the  court  found  that 
it  was  not  accompanied  by  an  immediate  delivery  or  followed 
by  an  actual  or  continued  change  of  possession  of  the  chattels 
mortgaged,  and  that  it  was  executed  upon  an  agreement  with 
the  bank  that  the  mortgagor  might  remain  in  possession  of  the 
property  covered  by  the  mortgage,  and  sell  the  same  at  retail 
in  substantially  the  same  manner  as  before  the  execution  of 
the  mortgage,  and  use  the  avails. 

Similar  findings  as  to  the  Avery  mortgage  were  refused. 
The  court  found,  as  a  conclusion  of  law,  that  the  mortgage  to 
Avery  was  valid,  and  that  the  mortgage  to  the  bank  was  not 
fraudulent  and  void  as  against  the  judgment  of  said  Ross  nor 
the  plaintiff  in  this  action. 

There  was  ample  evidence  to  support  the  findings  aforesaid,, 
and  the  validity  of  the  Avery  mortgage  cannot  be  questioned. 
on  this  appeal. 

The  finding  quoted  in  reference  to  the  mortgage  to  the  bank 
rendered  it  void  as  to  the  creditors  of  the  mortgagee;  Gardner 
v.  McEwen,  19  N.  Y.  123;  Russell  v.  Winne,  37  N.  Y.  591;  97 
Am.  Dec.  755;  Southard  v.  Benner,  72  N.  Y.  424;  Potts  v.  Harty. 
99  N.  Y.  168;  Brackett  v.  Harvey,  25  Hun,  502;  Bainbridge  v. 
Richmond,  47  Hun,  391.  And  the  term  "creditors"  includes  all 
persons  who  were  such  while  the  chattels  remained  in  posses- 
sion of  the  mortgagor  under  that  agreement,  and  it  was  not 
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•essential  to  their  rights  that  they  did  not  obtain  judgment  or 
A  specific  lien  until  after  delivery  of  the  property  to  the  mort- 
gagee: Stimson  v.  Wrigley,  86  N.  Y.  332;  Butcher  v.  Swartwoodj 
15  Hun,  31. 

The  conclusion  that  this  mortgage  was  not  void  as  against 
the  judgment  of  Ross  or  the  plaintiff  was  based  upon  a  find- 
ing that  Ross,  the  judgment  creditor,  with  full  knowledge 
that  the  agreement  in  reference  to  the  possession  of  the  mort- 
gaged property  had  been  entered  into,  assented  to  such  arrange- 
ment. 

This  finding  is  challenged  by  the  appellant,  on  the  ground 
that  there  is  no  evidence  tending  to  support  it;  and  whether 
there  is,  or  not,  is  the  vital  question  in  the  case. 

We  are  of  the  opinion  that  this  finding  cannot  be  sustained. 

An  assent  by  a  creditor  to  an  arrangement  between  the 
mortgagor  and  mortgagee  which  would  preclude  him  from 
asserting  his  rights  as  a  creditor  of  the  mortgagor  against  the 
mortgaged  property  must  be  such  as  to  create  against  him  an 
€quitable  estoppel,  or  it  must  exist  in  agreement,  and  in  such 
case  must  be  supported  by  a  valid  consideration. 

It  could  not  be  claimed  in  this  case  that  there  was  an  estop- 
pel. The  mortgage  was  executed  and  delivered,  and  the 
illegal  agreement  made,  before  Ross  or  his  agent  knew  of  it, 
and  there  is  no  evidence  and  no  claim  that  Mr,  Avery  did 
any  act  to  his  own  prejudice,  or  adopted  any  line  of  conduct 
by  reason  of  anything  said  or  done  by  Ross  or  on  his  behalf. 

Nor  was  there  any  valid  agreement.  Without  stating  in 
detail  the  evidence,  it  appears  that  Beck,  when  he  applied  to 
Ross  to  sell  him  goods,  informed  him  that  Mr.  Avery,  who 
"was  president  of  the  bank,  was  to  loan  him  one  thousand  dol- 
lars to  be  used  in  his  business,  without  security.  Ross  in- 
<iuired  of  Avery  by  letter  if  that  statement  was  true,  and  Avery 
a-eplied  that  he  had  agreed  to  help  him  to  the  extent  of  one 
thousand  dollars. 

Ross  understood  this  as  an  affirmative  answer  to  his  ques- 
tion, and  made  the  sale.  Soon  after  the  mortgage  was  given, 
Ross  learned  of  it,  and  sent  his  agent,  Gordon,  to  Auburn 
to  inquire  about  it.  He  called  on  Avery  and  asked  him  why 
he  took  the  mortgage  after  it  was  understood  that  the  loan 
was  to  be  without  security.  Avery  told  him  that  Beck  had 
offered  to  give  it,  as  he  had  used  some  of  the  money  loaned 
him  in  paying  encumbrances  on  his  property,  and  that  the 
bank  would  let  him  go  on  as  if  no  mortgage  had  been  made. 
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Gordon  replied  that  if  Beck  would  continue  in  business  and 
pay  Ross  a  little  now  and  then  he  would  be  satisfied,  and  that 
Beck  had  some  of  the  goods  which  Ross  had  sold  him,  which 
were  out  of  season,  and  if  he  would  return  them  he  would  have 
credit.  Avery  said  that  any  arrangement  that  Gordon  made 
with  Beck  about  payment  or  return  of  the  goods  would  be  sat- 
isfactory to  him. 

This  conversation  took  place  on  February  3d,  and  on  Feb- 
ruary 8th  Beck  gave  Avery  another  mortgage,  whereupon  he 
immediately  took  possession  of  the  stock  in  the  store,  and 
proceeded  to  sell  it  out  under  both  mortgages. 

There  is  no  evidence  in  the  cape  that  Gordon  had  any  au- 
thority from  Ross  to  make  an  agreement  to  waive  or  surren- 
der his  right  to  attack  the  mortgage  as  fraudulent,  or  that  the 
fact  of  such  an  agreement  ever  was  communicated  to  him,  or 
that  he  acquiesced  therein  if  it  was  told  to  him,  and  none 
that  he  ever  knew,  prior  to  the  commencement  of  this  suit,  of 
the  agreement  between  the  mortgagor  and  mortgagee  which 
rendered  the  mortgage  void. 

I  think  a  creditor  could  not  be  deprived  of  his  legal  rights 
as  a  result  of  an  agreement  made  with  his  agent  without 
some  evidence  that  he  knew  of  the  defect  in  the  mortgage, 
and  had  authorized  his  agent  to  make  an  agreement  in  refer- 
ence thereto,  or  had  acquiesced  in  it  when  made,  and  this  case 
is  barren  of  any  evidence  tending  to  show  any  of  these  facts. 

But  it  is  not  necessary  to  rest  our  decision  on  that  ground. 

Assuming  Gordon  to  have  had  full  authority  to  negotiate 
with  Avery  and  make  the  arrangement  testified  to,  there  was 
no  consideration  for  the  agreement. 

The  only  consideration  claimed  is  in  the  implied  promise  of 
Avery  to  release  from  the  lien  of  his  mortgage  the  goods  that 
Beck  should  return  to  Ross,  and  the  payments  that  he  would 
make  to  him,  presumably  out  of  the  proceeds  of  sales  at  the 
atore. 

But  no  payments  were  ever  made  and  no  goods  were  re- 
turned, and  the  mere  promise  to  release  in  case  Beck  returned 
the  goods  did  not  constitute  a  consideration.  It  was  condi- 
tioned solely  upon  Beck's  action,  and  could  become  operative 
and  binding  only  in  case  the  goods  were  returned  and  pay- 
ments made.  It  would  be  a  remarkable  proposition  that 
Ross  could  be  held  to  his  contract  in  consideration  of  the 
return  of  goods  never  delivered  to  him  and  payments  on 
account  of  his  claim  never  made.     The  agreement,  if  it  may 
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be   called   such,  was   conditioned   solely  upon  acts  of  Beck 
which  were  never  performed. 

Moreover,  it  does  not  appear  that  Gordon  expressed  himself 
as  satisfied  that  the  bank  should  hold  the  mortgage,  but  with 
the  statement  of  Avery  that  the  bank  would  let  Beck  go  on 
with  the  business.  Avery  testified  that  he  told  Gordon  that 
it  was  his  desire  that  he  (Beck)  should  continue,  and  he  saw 
no  reason  why  he  should  not;  that  there  was  no  disposition 
by  the  bank  to  injure  him  or  press  him,  and  that  he  hoped  he 
would  go  on  and  continue  in  business  and  pay  his  liabilities; 
that  it  was  for  the  interest  of  all  parties  that  he  should  go  on 
and  finish  his  work  and  make  it  valuable,  and  that  Gordon 
said  "  that  would  be  satisfactory  to  him."  If  this  was  evi- 
dence of  a  contract,  it  certainly  meant  that  Avery  would  not 
enforce  the  mortgage,  and  assuming  that  Gordon  knew  that 
the  agreement  between  the  bank  and  Beck  rendered  that 
instrument  void  as  to  creditors,  he  might  very  well  have  ex- 
pressed his  satisfaction  with  the  situation.  Both  parties  were 
thus  left  in  their  original  situation  with  reference  to  each 
other.  Neither  had  preference  over  the  other,  and  both  relied 
upon  the  business  to  repay  their  debts,  and  this  is  all  that,  in 
my  judgment,  can  fairly  be  inferred  from  the  testimony. 

The  judgment  must  therefore  be  reversed,  unless  the  other 
points  made  by  the  respondent  can  be  sustained. 

It  is  claimed  that  the  plaintiff  as  receiver  cannot  maintain 
this  action. 

A  receiver  appointed  in  supplementary  proceedings  under 
the  code  is  vested  with  the  legal  title  to  all  the  personal  prop- 
erty of  the  judgment  debtor,  and  has  the  further  right  to 
prosecute  actions  to  set  aside  all  transfers  of  property  made 
by  the  debtor  to  defraud  his  creditors. 

For  the  purpose  of  maintaining  such  actions  he  represents 
the  creditors,  and  possesses  the  same  rights  as  the  creditor 
under  whose  judgment  he  was  appointed  would  himself  have 
had:  Becker  v.  Torrance^  31  N.  Y.  631;  Bostwick  v.  Menck,  40 
N.  Y.  383;  Wright  v.  Nostrand,  94  N.  Y.  31.  And  his  rights 
in  this  respect  were  not  confined  to  the  assigned  property, 
but  he  could  follow  the  fund  or  proceeds  of  the  sale  thereof 
into  the  possession  of  any  person  not  a  bona  fide  owner  or 
holder  thereof. 

If  the  creditor  could  have  secured  a  levy  by  executibn  upon 
the  mortgaged  property  before  a  sale  thereof,  the  fraudulent 
mortgagee  could  not  have  held  the  property  against  the  sher- 
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iff:  Brewing  Co.  v.  Hart,  48  Hun,  393;  Sperry  v.  Baldwin,  46 
Hun,  120;  Stimson  v.  Wrigley,  86  N.  Y.  332.' 

The  right  to  collect  the  debt  out  of  the  mortgaged  property 
could  not  be  defeated  by  the  mortgagee  simply  by  selling  the 
property. 

The  same  right  that  existed  against  the  property  would 
exist  in  favor  of  the  creditor  against  the  proceeds  of  the  sale 
in  the  possession  of  the  mortgagee,  and  an  action  to  reach 
such  a  fund  would  be  maintainable  either  by  the  creditor  or 
by  a  receiver  appointed  in  supplementary  proceedings  under 
the  judgment.  To  hold  otherwise  would  be  to  decide  that 
the  beneficial  provisions  of  the  statute  could  be  defeated  by 
a  fraudulent  mortgagee  or  vendee  by  merely  selling  the  as- 
signed property,  and  as  this  could,  in  the  great  majority  of 
cases,  be  done  before  a  judgment  could  be  obtained  by  the 
creditor,  and  a  levy  made,  the  statute  would  be  practically 
annulled:  Dutcher  v.  Swartwood,  15  Hun,  31. 

The  general  term,  however,  based  its  decision  upon  the 
ground  that  the  debt  to  the  bank  having  been  a  valid  one, 
and  having  been  paid  out  of  the  mortgaged  property  before 
any  lien  was  obtained  thereon,  another  creditor  could  not 
compel  the  mortgagee  to  refund  the  money  on  the  ground 
that  as  against  creditors  generally  the  mortgage  given  to  se- 
cure the  paid  debt  would  have  been  adjudged  void. 

Two  classes  of  cases  are  cited  by  that  learned  court  to  sus- 
tain this  conclusion:  1.  Those  holding  that  an  assignee  acting 
under  a  void  assignment  will  not  be  held  accountable  for 
such  of  the  proceeds  of  the  assigned  property  paid  out  by 
him  to  creditors  in  pursuance  of  the  assignment  before  any 
other  creditor  has  obtained  a  lien  upon  the  assigned  property; 
2.  That  the  objection  that  a  chattel  mortgage  is  void  is 
not  available,  when,  before  any  creditor  had  questioned  its 
validity,  the  mortgagor  delivered  the  chattels  to  the  mort- 
gagee, and  authorized  an  immediate  sale  thereof  by  him. 

I  am  unable  to  see  that  the  first  class  of  cases  has  any  ap- 
plication to  the  facts  before  us. 

As  to  the  second,  there  is  no  doubt  as  to  the  right  of  a 
debtor  to  prefer  any  creditor,  and  to  pay  his  debt  in  full, 
either  in  money  or  property,  to  the  exclusion  of  all  others. 

But  to  apply  that  principle  to  this  case  is  to  ignore  com- 
pletely the  facts  pleaded  and  found  by  the  court.  There  was 
no  claim  that  the  property  sold  was  turned  over  by  Beck  to 
Avery  in  payment  of  the  debt.     The  complaint  alleged  that 
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the  property  was  sold  by  Avery  under  the  mortgage,  and  this 
fact  was  not  denied  by  the  answer.  The  court  also  found 
that  Avery,  by  virtue  of  both  mortgages,  took  possession  of 
the  mortgaged  property,  and  as  such  mortgagee  caused  the 
same  to  be  advertised  at  public  sale  and  sold  under  said 
mortgages. 

There  is  nowhere  any  suggestion  in  the  evidence  or  find- 
ings that  the  mortgage  was  waived  or  abandoned,  or  that  the 
debtor  had  voluntarily  delivered  the  property  to  Avery  with 
authority  to  sell  it. 

Everything  that  was  done  was  pursuant  to  and  under  the 
mortgages.  Avery  could  not  and  did  not  claim  to  have  re- 
ceived the  property  or  the  proceeds  of  the  sale  in  payment  of 
his  debt  as  the  voluntary  act  of  the  debtor,  but  as  mort- 
gagee. 

He  cannot  therefore  assert  against  the  claim  of  other 
creditors  the  honesty  of  his  own  debt.  The  mortgage  being 
void,  all  proceedings  under  it  were  void,  and  although  he 
may  possess  an  honest  claim,  he  cannot  retain  property  ob- 
tained by  him  under  a  fraudulent  mortgage  against  a  pursu- 
ing creditor.  The  proceedings  taken  to  collect  the  debt  are 
unlawful:  Murtha  v.  Curley^  90  N.  Y.  372;  Billings  v.  RusselU 
10]  N.  Y.  226-231;  Wells  v.  Langhein,  20  Fed.  Rep.  183.  It 
is  further  claimed  that  the  judgment  in  the  case  of  Avery  v. 
Mead  was  a  bar  to  this  action.  That  was  an  action  brought 
by  defendant  to  recover  possession  of  the  mortgaged  property 
from  the  sheriff,  who  had  levied  upon  it  under  an  attachment 
issued  in  favor  of  Ross  and  against  Beck. 

It  appeared  upon  the  trial  that  the  judgment  in  that  action, 
which  was  set  out  in  the  answer,  and  which  adjudged  Mr. 
Avery  to  be  the  owner  and  entitled  to  the  possession  of  the 
mortgaged  property,  had  been  reversed,  and  a  new  trial 
granted,  but  the  court  found  as  a  fact  that  the  action  was  still 
pending. 

We  may  therefore  treat  the  defense  as  a  plea  of  a  former 
action  pending.  To  sustain  such  a  plea,  it  must  appear  from 
the  pleadings  in  the  first  action  that  it  was  for  the  same  cause 
as  the  second,  or  involved  necessarily  the  same  question.  It 
is  not  enough  that  the  same  property  is  in  controversy  in  both 
actions:  Dawley  v.  Brown,  79  N.  Y.  390. 

The  complaint  in  Avery  v.  Mead  alleged  that  on  February 
16,  1887,  the  plaintiff  was  lawfully  possessed  of  the  property 
therein   described,  which  was   the  mortgaged  property,  and 
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that  the  defendant  wrongfully  took  said  property  from  the 
plaintiff. 

The  defendant  justified  under  an  attachment  issued  in  the 
suit  of  Ross  V.  Beck,  and  alleged  that  the  goods  levied  upon  by 
him  were  the  property  of  Beck,  and  "that  any  pretended 
transfer  of  said  goods  to  the  plaintiff  was  in  fraud  of  creditors, 
and  void." 

We  need  not  speculate  what  result  might  follow  the  trial  of 
that  action.  It  is  plain  that,  to  succeed  in  his  defense,  the 
sheriff  would  necessarily  be  compelled  to  establish  the  inva- 
lidity of  both  of  the  mortgages  held  by  Mr.  Avery. 

But  it  was  not  essential  to  Avery's  success  that  he  should 
establish  the  validity  of  both. 

The  right  to  the  possession  of  the  mortgaged  property  could 
have  been  successfully  asserted  under  the  second  mortgage, 
and  the  validity  of  the  mortgage  to  the  bank  did  not  there- 
fore necessarily  come  in  issue. 

Avery  might  have  recovered  possession  of  the  mortgaged 
property  in  the  action  against  the  sheriff,  and  not  be  able  to 
sustain  the  validity  of  the  bank  mortgage. 

In  other  words,  the  validity  of  the  bank  mortgage,  which  is 
the  sole  inquiry  here,  was  not  necessarily  involved  in  the 
action  against  the  sheriff. 

Hence  the  pendency  of  that  action  was  not  a  defense  to 
this. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Chattel  Mortgages  —  Want  of  a  Chanob  of  Possession,  Effect  of.  — 
The  question  of  the  effect  of  a  chattel  mortgage  allowing  the  m<wtgagor  the 
right  to  retain  possession  of  the  mortgaged  property  and  sell  the  same,  where 
the  rights  of  creditors  are  involved,  is  discussed  in  Peabody  y.  Landon,  61  Vt. 
318;  15  Am.  St.  Rep.  90.3,  and  particularly  extended  note  912-917.  Pos- 
session of  merchandise  mortgaged  by  the  mortgagor,  with  power  retained  in 
him  to  sell  the  same  in  the  usual  course  of  business,  renders  the  mortgage 
void  as  to  the  attaching  creditors  of  the  mortgagor,  in  the  absence  of  a  pro- 
vision requiring  him  to  apply  the  profits  to  the  mortgagee's  debt:  Huaehie  v. 
Morris,  131  111.  587;  but  with  such  a  provision,  the  mortgage  is  not  rendered 
fraudulent  per  «e.-  Simu  v.  Hodife,  121  N.  Y.  671. 
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Partnership.  —  Death  op  Partner  Puts  an  End  to  the  Copartnbs* 
SHIP,  and  the  surviving  partner  has  no  authority  to  carry  on  for  the 
future  a  partnership  trade  or  business,  or  to  engage  in  new  transactions, 
contracts,  or  liabilities  on  account  thereof. 

Partnership. — Sprvivino  Partner  is  Entitled  to  tho  possession  and 
control  of  the  joint  property  for  the  purpose  of  closing  its  business,  and 
to  that  end  may  administer  the  affairs  of  the  firm,  and  by  sale,  mort- 
gage, or  other  reasonable  disposition  of  the  property  make  provision  for 
meeting  its  obligations.  He  may,  for  that  purpose,  borrow  money,  and 
give  a  valid  pledge  of  copartnership  property  for  its  repayment. 

Surviving  Partner's  Power  to  Borrow  Monet  to  Pay  Debts  of 
Copartnership. — A  surviving  partner  may  in  good  faith  borrow 
money  for  the  express  purpose  of  paying  the  debts  of  bis  firm,  and 
where  a  person  in  good  faith  loans  money  to  a  surviving  partner,  and 
the  money  is  faithfully  applied  by  such  partner  in  satisfaction  of  the  lia- 
bilities of  the  firm,  the  claim  becomes  one  which  in  equity  should  ba 
paid  oat  of  the  assets  of  the  firm,  and  equity  will  recognize  the  right  of 
the  surviving  partner  to  have  the  money  so  borrowed  and  applied  by 
him  repaid  out  of  the  assets  of  the  firm,  and  an  assignment  by  him  for 
the  benefit  of  creditors  which  so  directs  is  not  fraudulent, 

Action  to  set  aside  an  assignment.  The  opinion  states  the 
case. 

Marcus  T.  Hun,  for  appellants  Pruyn  and  Pierson. 

Abraham  Lansing,  for  the  National  Commercial  Bank  of 

Albany,  appellant. 

George  L.  Stedman,  for  the  respondent 

Haight,  J.  This  action  was  brought  to  set  aside  an  assign- 
ment made  by  the  defendant  Henry  R.  Pierson,  as  survivor  of 
the  late  firm  of  Henry  R.  Pierson  and  Son,  to  the  defendant 
Robert  C.  Pruyn,  for  the  benefit  of  creditors,  upon  the  ground 
that  it  was  fraudulent  and  void  as  against  the  creditors  of 
the  firm,  for  the  reason  that  it  directed  the  payment  to  the 
National  Commercial  Bank  of  the  sum  of  fifteen  thousand 
dollars. 

The  referee  has  found  as  facts  that  Henry  R.  Pierson,  the 
elder,  died  on  the  first  day  of  January,  1890,  leaving  the 
defendant  Henry  R.  Pierson,  his  son,  as  the  sole  surviving 
member  of  the  firm;  that  the  firm  kept  an  account  with  the 
National  Commercial  Bank  of  Albany  in  the  name  of  Henry 
R.  Pierson  and  Son,  which  was  open  and  unsettled  upon  the 
books  of  the  bank  on  the  ninth  day  of  January,  1890,  at 
which  time  the  defendant  Pierson  made  application  to  the 
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bank  for  the  loan  of  $15,000;  that  upon  making  such 
loan  there  was  credited  upon  the  books  of  the  bank  to 
the  firm  the  sum  so  loaned,  and  a  note  was  given  therefor, 
payable  on  demand,  signed  in  the  name  of  the  firm  by 
Henry  R.  Pierson,  survivor;  that  $10,150  thereof  was  subse- 
quently drawn  out  of  the  bank  by  the  checks  of  the  defend- 
ant Henry  R.  Pierson,  signed  by  him  as  survivor,  and  the 
€ame  was  applied  and  used  in  the  payment  of  the  debts  of  the 
fiFm.  The  referee  further  found  as  facts  that  the  purpose  of 
said  defendant  Henry  R.  Pierson  in  applying  for  and  obtain- 
ing such  loan  was  to  procure  money  with  which  to  pay  the 
obligations  of  the  firm  which  had  matured  or  were  about  to 
mature,  and  that  the  bank  understood  such  to  be  the  purpose 
of  the  loan  at  the  time  of  making  the  same;  that  the  firm  was 
in  fact  insolvent  on  the  first  day  of  January,  1890,  at  the  time 
of  the  decease  of  the  elder  Pierson,  but  that  such  fact  was  not 
known  to  either  the  defendant  Pierson  or  the  National  Com- 
mercial Bank  at  the  time  the  loan  was  made.  He  further 
found  as  a  fact  that  in  inserting  in  the  assignment  the  direc- 
tion to  pay  the  National  Commercial  Bank  of  Albany  from 
the  firm  property  the  amount  of  the  note,  the  defendant  Pier- 
son acted  with  intent  to  hinder,  delay,  and  defraud  the 
creditors  of  the  firm,  but  that  at  the  time  of  making  such 
assignment  the  defendant  Pierson  believed  that  such  note 
was  a  firm  obligation,  or  an  obligation  which  was  legally 
enforceable  against  the  property  and  assets  of  the  firm,  and 
that  he  therefore  was  not  morally  chargeable  with  wrong  in 
directing  its  payment  out  of  the  property  of  the  firm;  that  the 
appropriation  by  him  of  the  money  borrowed  of  the  bank  to 
the  payment  of  the  firm  debts  created  a  claim  in  his  favor 
against  the  estate  which  before  the  assignment  could  have 
been  properly  paid  out  of  the  firm's  assets.  As  a  conclusion 
of  law,  he  found  that  the  debt  created  by  the  loan  by  the 
National  Commercial  Bank  was  the  individual  debt  of  the 
defendant  Pierson,  and  not  that  of  the  firm;  that  the  assign- 
ment was  consequently  fraudulent  as  to  the  plaintifiT,  and 
directed  judgment  accordingly. 

If  the  debt  created  by  the  loan  be  the  individual  liability 
of  the  survivor,  and  one  that  the  firm  ought  not  to  pay,  and 
the  firm  be  insolvent,  the  survivor  had  no  right  in  his  assign- 
ment to  direct  its  payment  out  of  the  firm's  assets,  and  by  so 
doing  the  assignment  was  rendered  fraudulent  as  to  the  credi- 
tors of  the  firm:    Wilson  v.  Robertson,  21  N.  Y.  587;  Menagh  v. 
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Whihcell  52  N.  Y.  146;  11  Am.  Rep.  683;  Second  Nat.  Bank 
of  Osivegov.  Burt,  93  N.  Y.  233-245;  Bulger  v.  Rosa,  119  N,  Y. 
459-465. 

It  thu8  becomes  important  to  determine  whether  the  loan 
contracted  by  the  survivor  became  a  firm  obligation  for  the 
payment  of  which  its  assets  may  justly  be  applied.  As  we 
have  seen,  the  note  given  upon  procuring  such  loan  bore  the 
name  of  the  firm  and  that  of  Henry  R.  Pierson  as  survivor, 
but  at  the  time  that  this  note  was  given  it  was  known  to  all  of 
the  parties  concerned  that  the  senior  member  of  the  firm  had 
died. 

The  death  of  a  partner  puts  an  end  to  the  copartnership, 
and  there  is  no  longer  any  power  or  authority  of  the  surviv- 
ing partners  to  carry  on  for  the  future  a  partnership  trade  or 
business,  or  to  engage  in  new  transactions,  contracts,  or  lia- 
bilities on  account  thereof:  Story  on  Partnership,  sees.  342, 
343;  Hall  v.  Lar^ning,  91  U.  S.  160-170;  Farr  v.  Mornll,  53 
Hun,  31-35. 

It  is  thus  apparent  that  whilst  the  note  in  form  would  ap- 
pear to  create  an  obligation  of  the  firm,  it  is  at  law  unavail- 
able as  such,  for  the  reason  that  there  was  no  power  in  the 
survivor  to  make  it.  But  it  does  not  follow  but  that  it  is  a 
claim  which  ought,  in  justice  and  equity,  to  be  paid  out  of  the 
firm's  assets.  If  it  is,  the  preference  in  the  assignment  would 
not  be  void,  for  the  law  will  not  declare  fraudulent  that  which 
equity  adjudges  right  and  proper:  Denton  v.  Merrill,  43  Hun, 
224-229. 

We  must  therefore  consider  whether  there  are  equitiea 
which  will  support  the  claim  of  the  bank  to  be  paid  out  of 
such  assets.  It  is  apparent  that  the  money  borrowed  from  the 
bank  by  the  survivor  was  for  the  purpose  of  paying  the  credi- 
tors of  the  firm  the  claims  then  matured  and  pressing.  The 
amount  of  the  loan  was  credited  upon  the  open  account  of  the 
firm  with  the  bank,  and  subsequently  ten  thousand  dollars 
thereof,  or  thereabouts,  were  drawn  out  by  the  survivor  upon 
his  check,  and  used  in  the  payment  of  the  liabilities  of  the 
firm.  At  the  time  this  loan  was  made,  it  was  not  supposed  by 
the  officers  of  the  bank,  or  the  surviving  partner,  that  the  firm 
was  insolvent,  and  no  question  is  made  but  that  both  parties 
acted  in  good  faith.  The  question  is  therefore  presented 
whether  a  surviving  partner  may  in  good  faith  borrow  money 
for  the  express  purpose  of  paying  the  debts  of  his  firm,  and 
by  so  applying  the  money  borrowed  create  an  equity  for  the 
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Batisfaction  of  which  the  assets  of  the  firm  may  properly  be 
devoted.  As  we  have  seen,  the  survivor  became  entitled  to 
the  assets,  which  he  had  the  right  to  sell,  mortgage,  and  dispose 
of,  in  order  to  pay  the  debts  and  close  up  the  affairs  of  the  co- 
partnership. If  he  had  the  power  to  sell  or  mortgage,  it  would 
seem  to  follow  that  he  had  the  power  to  borrow  and  pledge 
the  assets  for  the  repayment  of  the  loan,  and  the  amount  bor- 
rowed having  been  faithfully  applied  in  liquidation  of  the 
debts  of  the  copartnership,  equity  will  recognize  the  justness 
of  the  claim  of  the  party  making  the  loan.  Cases  may  arise 
where  the  exercise  of  such  authority  may  be  highly  expedi- 
ent, if  not  necessary,  for  the  preservation  of  the  rights  of 
creditors  and  persons  interested  in  the  distribution  of  the  as- 
sets of  the  firm;  as,  for  instance,  creditors  may  by  levy  expose 
the  assets  to  a  forced  public  sale  under  circumstances  which 
would  work  great  sacrifice  to  the  estate.  In  case  a  survivor 
should  be  insolvent,  he  might  be  able  to  raise  money  by  a 
pledge  to  repay  out  of  the  partnership  assets  when  he  could; 
not  obtain  it  upon  his  own  credit.  We  do  not  see  that  harm 
could  result  to  the  other  creditors  by  permitting  this  to  be 
done;  for  it  would  not  increase  the  obligations  of  the  firm  nor 
lessen  their  share  in  the  distribution  of  the  assets  in  case  the 
firm  be  insolvent.  It  is  not  questioned  but  that  the  survivor  • 
had  the  right  to  turn  out  as  a  security  or  pledge  the  assets  of 
the  firm  in  payment  for  the  money  received  by  him.  He  could 
have  sold  the  assets  and  repaid  the  money  loaned  at  any  time 
before  executing  the  assignment,  and  without  taint  of  fraud. 
It  is  not  apparent  how  the  rights  of  the  parties  are  changed 
and  the  act  of  the  survivor  made  fraudulent  by  doing  that 
in  the  assignment  which  he  had  the  right  to  do  immediately 
before  executing  it. 

The  precise  question  involved  in  this  case  does  not  appear 
to  have  been  passed  upon  in  any  reported  case,  so  far  as  we 
have  been  able  to  discover,  except  in  Haynes  v.  Brooks,  8  Civ. 
Proc.  Rep.  106-113,  where  an  assignment  was  made  for  the 
benefit  of  creditors  by  a  surviving  partner.  In  that  case,  as  in 
this,  the  creditors  had  loaned  money  to  the  surviving  partner 
to  pay  a  note  of  the  firm.  Van  Vorst,  J.,  in  commenting  upon 
the  transaction,  said:  "If  a  firm  obligation  was  retired  by  the 
use  of  the  money  loaned  or  advanced  by  Brown  &  Co.,  the 
surviving  partner  would  have  been  entitled  to  be  repaid  out  of 
the  firm  property.  As  the  moneys  of  Brown  &  Co.  in  fact 
paid  a  firm  obligation,  I  see  no  objection  in  the  subrogation  of 
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them  in  equity  to  the  rights  of  the  surviving  partner,  or  to  the 
regarding  of  them  as  entitled  to  be  repaid  out  of  the  firm 
assets.  That  works  injustice  to  no  one."  The  learned  judge 
concluded  by  ordering  the  complaint  dismissed,  thereby  sus- 
taining the  validity  of  the  assignment.  This  case  was  affirmed 
in  the  general  term,  42  Hun,  528,  and  in  this  court  in  116 
New  York,  487.  This  question,  however,  was  not  considered  in 
either  of  the  appellate  courts. 

In  Matter  of  the  Estate  of  Davis  and  Desauque,  5  Whart. 
530,  34  Am.  Dec.  574,  it  was  held  that  after  the  dissolution  of 
a  copartnership  the  partner  authorized  to  settle  the  estate  may 
borrow  money  on  the  credit  of  the  firm  for  the  purpose  of  pay- 
ing its  debts,  and  if  the  credit  be  given  in  good  faith,  though 
with  a  knowledge  of  the  dissolution,  and  the  money  borrowed 
he  faithfully  applied  in  liquidation  of  the  debts  of  the  partner- 
ship, the  creditor  has  a  claim  against  the  firm  assets,  and  is 
not  to  be  considered  as  a  creditor  merely  of  the  partner  bor- 
rowing. 

In  the  case  of  Prudhomme  v.  Henry,  5  La.  Ann.  700,  it  was 
held  that  where  a  liquidating  partner,  after  dissolution,  has 
■borrowed  money  to  pay  the  debts  of  the  firm,  the  partnership 
is  liable  so  far  as  the  evidence  shows  that  the  money  was  used 
for  the  benefit  of  the  firm. 

In  the  last  two  cases  the  partnerships  were  not  insolvent, 
and  the  question  arose  as  between  the  partners.  The  courts, 
however,  recognized  the  claim  of  the  lenders  as  one  which 
ought  to  be  paid  by  the  partnership. 

In  the  case  under  consideration,  it  is  true  that  the  partner- 
ship is  insolvent,  and  the  question  arises  as  between  the  bank 
f.nd  creditors  of  the  partnership,  but  the  creditors  have  not 
been  harmed  or  prejudiced  by  the  action  of  the  bank  in  loan- 
ing the  money  to  the  survivor,  for  the  assets  were  increased  in 
value  to  the  amount  of  the  loan,  and  the  money  drawn  out  of 
the  bank  was  applied  in  extinguishment  of  the  claims  of  the 
creditors,  thus  reducing  to  that  extent  the  liabilities  of  the 
firm. 

When  a  partnership  is  dissolved  by  the  death  of  a  partner, 
the  survivor  is  entitled  to  the  possession  and  control  of  the 
joint  property  for  the  purpose  of  closing  its  business,  and  to 
that  end  and  for  that  purpose  he  may,  according  to  the  settled 
principles  of  the  law  of  partnership,  administer  the  affairs  of 
the  firm,  and  by  sale,  mortgage,  or  other  reasonable  disposi- 
ition  of  the  property,  make  provision  for  meeting  its  obliga- 
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tions.  He  may,  for  that  purpose,  borrow  money,  and  give  a 
valid  pledge  of  the  copartnership  property  for  its  repayment: 
Williams  V.  Whedon,  109  N.  Y.  333;  4  Am.  St.  Rep.  460;  Em- 
erson V.  Senter,  118  U.  S.  3-8;  Fitzpatrick  v.  Flannagan,  106 
U.  S.  648;  Butchart  v.  Dresser,  4  De  Gex,  M.  &  G.  542;  10  Hare, 
463;  In  re  Clough,  Bradford  Commercial  Banking  Co.  v.  Cure, 
L.  R.  31  Ch.  Div.  326. 

In  Case  v.  Beauregard,  99  U.  S.  119-124,  Mr.  Justice  Strong, 
in  commenting  upon  the  rights  of  partners  in  a  suit  involving 
the  marshaling  of  the  assets,  says:  "The  right  of  each  part- 
ner extends  only  to  the  share  of  what  may  remain  after  pay- 
ment of  the  debts  of  the  firm  and  a  settlement  of  its  accounts. 
Growing  out  of  this  right,  or  rather  included  in  it,  is  the  right 
to  have  the  partnership  property  applied  to  the  payment  of 
the  partnership  debts  in  preference  to  those  of  any  individual 
partner.  This  is  an  equity  that  partners  have  as  between 
themselves,  and  in  certain  circumstances  it  inures  to  the 
benefit  of  the  creditors  of  the  firm.  The  latter  are  said  to 
have  the  privilege  or  preference,  sometimes  loosely  denomi- 
nated a  lien,  to  have  the  debts  due  to  them  paid  out  of  the 
assets  of  a  firm  in  course  of  liquidation,  to  the  exclusion  of 
the  creditors  of  its  several  members.  This  equity  is  a  deriva- 
tive one.  It  is  not  held  or  enforceable  in  their  own  right.  It 
is  practically  a  subrogation  to  the  equity  of  the  individual 
partner,  to  be  made  efiFective  only  through  him.  Hence  if  he 
is  not  in  a  condition  to  enforce  it,  the  creditors  of  the  firm 
cannot  be:  Rice  v.  Barnard,  20  Vt.  479;  50  Am.  Dec.  54;  Ap- 
peal of  York  County  Bank,  32  Pa.  St.  446. 

But  so  long  as  the  equity  of  the  partner  remains  in  him,  so 
long  as  he  retains  an  interest  in  the  firm  assets  as  partner,  a 
court  of  equity  will  allow  the  creditors  of  the  firm  to  avail 
themselves  of  his  equity  and  enforce  through  it  the  applica- 
tion of  those  assets  primarily  to  the  payment  of  the  debts 
due  them,  whenever  the  property  comes  under  its  adminis- 
tration. 

In  the  case  of  Saunders  v.  Reilly,  105  N.  Y.  12,  59  Am. 
Rep.  472,  it  was  held  that  a  mere  general  creditor  of  a  firm 
having  no  execution  or  attachment  has  no  lien  whatever  upon 
its  personal  assets;  that  while  firm  creditors  are  entitled  to 
a  preference  over  creditors  of  the  individual  members  of  the 
firm  in  the  payment  of  their  debts  out  of  the  assets,  in  the 
course  of  liquidation,  their  equity  is  not  held  or  enforceable  in 
their  own  right,  but  is  a  derivative  one,  practically  a  subroga- 
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tion  of  the  equity  of  each  individual  partner  to  have  the  firm 
assets  applied  primarily  to  the  payment  of  its  debts,  and 
where  no  such  equity  exists  in  favor  of  any  member  of  the 
firm,  the  firm  creditors  have  none,  and  therefore  where  a 
judgment  is  recovered  against  all  the  members  of  a  firm  upon 
a  joint  obligation,  but  not  an  indebtedness  of  the  firm,  the 
firm  property  may  be  levied  upon  and  sold  on  execution  issued 
on  the  judgment.  See  also  Dimon  v.  Hazard,  32  N.  Y.  65; 
Stanton  v.  Westover,  101  N.  Y.  265;  Kirby  v.  Schoonmaker,  3 
Barb.  Ch.  46;  Broivn  v.  Higginhotham,  5  Leigh,  583;  27  Am. 
Dec.  618;  Peyton  v.  Stratton,  7  Gratt.  380;  Stebbina  v.  Wil- 
lard,  53  Vt.  665. 

It  appears  to  us  that  the  conclusion  is  warranted  from  the 
authorities  referred  to  that  where  a  person  in  good  faith  loans 
money  to  a  surviving  partner,  and  where  the  money  is  faith- 
fully applied  by  such  partner  in  satisfaction  of  the  liabilities 
of  the  firm,  the  claim  becomes  one  which  in  equity  should  be 
paid  out  of  the  assets  of  the  firm;  and  in  an  accounting  be- 
tween the  survivor  with  the  personal  representative  of  the 
deceased  partner,  equity  will  recognize  the  right  of  the  surviv- 
ing partner  to  have  the  money  so  borrowed  and  applied  by 
him  repaid  out  of  the  assets  of  the  firm,  and  an  assignment 
so  directing  is  not  fraudulent. 

Attention  is  called  to  the  fact  that  the  deceased  partner  left 
a  will  making  the  survivor  his  sole  devisee  and  legatee,  and  it 
is  claimed  that  he  left  no  individual  debts.  If  this  were  so, 
it  is  not  apparent  that  it  would  affect  the  equities  of  the  bank, 
but  the  evidence  is  silent  upon  the  question  as  to  whether  or 
not  the  deceased  left  individual  debts.  'The  referee  refused  to 
so  find,  and  we  cannot  assume  that  there  were  none. 

It  may  also  be  claimed  that,  the  firm  being  insolvent,  the 
survivor  has  no  equities  to  which  the  bank  can  be  subrogated, 
for  the  reason  that,  be  is  liable  individually  for  the  payment 
of  the  firm  debts.  But  the  bank  is  not  asking  for  any  relief 
by  way  of  subrogation;  it  is  only  defending  the  provision, 
already  made  for  it  in  the  assignment,  from  the  claim  of  fraud. 
Even  though  both  the  firm  and  the  survivor  were  insolvent, 
the  survivor  still  had  the  right  to  have  his  contract  recog- 
nized, and  to  say  which  of  the  creditors  should  be  paid  first, 
and  to  80  provide  in  his  assignment:  Williama  v.  Whedon^ 
109  N.  Y.  333;  4  Am.  St.  Rep.  460. 

It  follows  that  the  judgment  should  be  reversed,  and  anew 
trial  granted,  with  costs  to  abide  the  final  award  of  costs. 


April,  1891.]  Hamer  v.  Sidway.  693 

Vann,  J.,  dissents,  upon  the  ground  that  the  note  preferred 
in  the  assignment  as  a  firm  debt  was  simply  an  individual 
debt  of  the  surviving  partner,  who,  as  he  did  not  bind  the 
firm  in  creating  the  debt,  could  bind  neither  it  nor  its  prop- 
erty by  directing  payment  out  of  the  firm  assets. 

Judgment  reversed.  

Partnership  —  Rights  op  Surviving  Partner.  —  For  a  full  and  com* 
plete  discussion  of  the  rights  and  duties  of  a  surviving  partner  with  respect  to 
the  partnership  business,  see  extended  note  to  Shields  v.  Fuller,  65  Am.  Dec 
29.5-303,  wherein  is  discussed  his  right  to  make  an  assignment  of  the  partner* 
6b  ip  property  and  make  a  preference  of  creditors.  See  also  Woodvxird  y. 
h.ooka,  128  111.  222;  15  Am.  St.  Rep.  104;  Robimon  v.  Simmom,  146  Mass. 
167;  4  Am.  St.  Rep.  299;  Salshury  v.  Ellison,  7  Col.  167;  49  Am.  Rep.  347, 
and  note.  A  surviving  partner  may  convey  partnership  realty  to  pay  partner- 
ship debts:  Walling  v.  Burgess,  122  Ind.  299.  See  also  Palion  v.  Le/tunchf 
86  Va.  421;  19  Am.  St.  Rep.  902,  and  note. 
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Consideration  for  Promise,  What  Sufficient.  —  To  constitute  a  valid 
consideration  for  a  promise,  it  is  not  necessary  for  the  promisor  to  be 
benefited,  or  for  the  promisee  to  be  injured;  a  waiver  of  a  legal  right  by 
the  promisee  at  the  request  of  the  promisor  la  safficient.  And  there- 
fore  a  promise  by  an  uncle  to  his  nephew,  that  if  the  latter  would  refrain 
from  drinking  liquor,  using  tobacco,  swearing,  and  playing  cards  or  bil- 
liards for  money  until  he  should  become  twenty-one  years  of  age,  he 
would  pay  him  five  thousand  dollars,  is  founded  upon  a  good  considera- 
tion, and  is  enforceable. 

Dbfense  of  Statute  of  Frauds  Waived  by  Failure  to  Set  It  up  in 
Answer  when.  —  Where  it  does  not  appear  on  the  face  of  the  com- 
plaint that  the  agreement  sought  to  be  enforced  by  the  action  is  one 
prohibited  by  the  statute  of  frauds,  such  defense  cannot  be  made  avail- 
able unless  it  is  set  up  in  the  answer. 

Declaration  of  Trust,  What  Sufficient.  —  Where  a  person  indebted  to 
another  in  a  certain  sum  of  money  writes  to  him  recognizing  the  in- 
debtedness; tells  him  that  he  will  keep  the  money  until  he  deems  him 
capable  of  taking  care  of  it;  that  he  shall  have  it  certain;  that  he  does 
not  intend  to  interfere  with  it;  and  that  be  may  consider  it  on  interest, 
—  this  is  sufficient  for  the  creation  of  a  valid  trust  which  is  not  within 
the  operation  of  the  statute  of  limitations. 

Action  upon  an  alleged  contract.  The  plaintiff  acquired 
the  claim  through  several  mesne  assignments  from  William 
E.  Story,  2d.     The  facts  are  stated  in  the  opinioa. 

H.  J.  Swift,  for  the  appellant. 

Adelhert  Moot,  for  the  respondent. 
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Parker,  J.  The  question  which  provoked  the  most  dis- 
cussion by  counsel  on  this  appeal,  and  which  lies  at  the  foun- 
dation of  plaintiff's  asserted  right  of  recovery,  is,  whether  by 
virtue  of  a  contract,  defendant's  testator,  William  E.  Story, 
became  indebted  to  his  nephew,  William  E.  Story,  2d,  on  his 
twenty-first  birthday  in  the  sum  of  five  thousand  dollars.  The 
trial  court  found  as  a  fact  that  "  on  the  twentieth  day  of 
March,  1869,  ....  William  E.  Story  agreed  to  and  with 
William  E.  Story,  2d,  that  if  he  would  refrain  from  drinking 
liquor,  using  tobacco,  swearing,  and  playing  cards  or  billiards 
for  money  until  he  should  become  twenty-one  years  of  age, 
then  he,  the  said  William  E.  Story,  would,  at  that  time,  pay 
him,  the  said  William  E.  Story,  2d,  the  sum  of  five  thousand 
dollars  for  such  refraining,  to  which  the  said  William  E. 
Story,  2d,  agreed,"  and  that  he,  "in  all  things  fully  per- 
formed his  part  of  said  agreement." 

The  defendant  contends  that  the  contract  was  without  con- 
sideration to  support  it,  and  therefore  invalid.  He  asserts 
that  the  promisee,  by  refraining  from  the  use  of  liquor  and  to- 
bacco, was  not  harmed,  but  benefited;  that  that  which  he  did 
was  best  for  him  to  do  independently  of  his  uncle's  promise, 
and  insists  that  it  follows  that,  unless  the  promisor  was  bene- 
fited, the  contract  was  without  consideration;  a  contention 
which,  if  well  founded,  would  seem  to  leave  open  for  contro- 
versy in  many  cases  whether  that  which  the  promisee  did  or 
omitted  to  do  was  in  fact  of  such  benefit  to  him  as  to  leave 
no  consideration  to  support  the  enforcement  of  the  promisor's 
agreement.  Such  a  rule  could  not  be  tolerated,  and  is  without 
foundation  in  the  law.  The  exchequer  chamber,  in  1875,  de- 
fined consideration  as  follows:  "A  valuable  consideration  in 
the  sense  of  the  law  may  consist  either  in  some  right,  interest, 
profit,  or  benefit  accruing  to  the  one  party,  or  some  forbear- 
ance, detriment,  loss,  or  responsibility  given,  Buflfered,or  un- 
dertaken by  the  other."  Courts  "  will  not  ask  whether  the 
thing  which  forms  the  consideration  does  in  fact  benefit  the 
promisee  or  a  third  party,  or  is  of  any  substantial  value  to 
any  one.  It  is  enough  that  something  is  promised,  done,  for- 
borne, or  suffered  by  the  party  to  whom  the  promise  is  made, 
ts  consideration  for  the  promise  made  to  him ":  Anson  on 
Contracts,  63. 

*'  In  general,  a  waiver  of  any  legal  right  at  the  request  of 
another  party  is  a  sufficient  consideration  for  a  promise  ": 
Parsons  on  Contracts,  444. 
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"  Any  damage,  or  suspension,  or  forbearance  of  a  right 
will  be  sufficient  to  sustain  a  promise":  2  Kent's  Com,,  12th. 
ed.,  465. 

Pollock,  in  his  work  on  contracts,  page  166,  after  citing  the- 
definition  given  by  the  exchequer  chamber  already  quoted, 
says:  "  The  second  branch  of  this  judicial  description  is  really 
the  most  important  one.  Consideration  means,  not  so  much 
that  one  party  is  profiting,  as  that  the  other  abandons  some 
legal  right  in  the  present  or  limits  his  legal  freedom  of  action- 
in  the  future,  as  an  inducement  for  the  promise  of  the  first." 

Now,  applying  this  rule  to  the  facts  before  us,  the  promisee 
used  tobacco,  occasionally  drank  liquor,  and  he  had  a  legal 
right  to  do  so.  That  right  he  abandoned  for  a  period  of  years^ 
upon  the  strength  of  the  promise  of  the  testator  that  for  such 
forbearance  he  would  give  him  five  thousand  dollars.  We 
need  not  speculate  on  the  effort  which  may  have  been  required 
to  give  up  the  use  of  those  stimulants.  It  is  sufficient  that  he 
restricted  his  lawful  freedom  of  action  within  certain  pre- 
scribed limits  upon  the  faith  of  his  uncle's  agreement;  and 
now,  having  fully  performed  the  conditions  imposed,  it  is  of  no 
moment  whether  such  performance  actually  proved  a  benefit 
to  the  promisor,  and  the  court  will  not  inquire  into  it;  but 
were  it  a  proper  subject  of  inquiry,  we  see  nothing  in  this 
record  that  would  permit  a  determination  that  the  uncle  was 
not  benefited  in  a  legal  sense.  Few  cases  have  been  found 
which  may  be  said  to  be  precisely  in  point,  but  such  as  have 
been  support  the  position  we  have  taken. 

In  Shadwell  v.  Shadwell,  9  Com.  B.,  N.  S.,  159,  an  uncle 
wrote  to  his  nephew  as  follows:  — 

*'  My  Dear  Lancey,  —  I  am  so  glad  to  hear  of  your  intended 
marriage  with  Ellen  Nicholl,  and  as  I  promised  to  assist, 
you  at  starting,  I  am  happy  to  tell  you  that  I  will  pay  to  you 
£150  yearly  during  my  life,  and  until  your  annual  income 
derived  from  your  profession  of  a  chancery  barrister  shall 
amount  to  600  guineas,  of  which  your  own  admission  will 
be  the  only  evidence  that  I  shall  require. 

"Your  affectionate  uncle, 

"Charles  Shadwell." 

It  was  held  that  the  promise  was  binding,  and  made  upoa 
good  consideration. 

In  Lakota  v.  Newton,  an  unreported  case  in  the  superior  court 
of  Worcester,  Massachusetts,  the  complaint  averred  defendant's- 
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promise  that  "if  you  [meaning  plaintiff]  will  leave  off  drink- 
ing for  a  year  I  will  give  you  one  hundred  dollars,"  plaintiff 's 
assent  thereto,  performance  of  the  condition  by  him,  and  de- 
manded judgment  therefor.  Defendant  demurred  on  the 
ground,  among  others,  that  the  plaintiff's  declaration  did  not 
allege  a  valid  and  suflScient  consideration  for  the  agreement 
of  the  defendant.     The  demurrer  was  overruled. 

In  Talbott  v.  Stemmons,  Ky.,  Oct.  24,  1889  (not  yet  reported), 
the  step-grandmother  of  the  plaintifif  made  with  him  the  fol- 
lowing agreement:  "I  do  promise  and  bind  myself  to  give  my 
grandson,  Albert  R.  Talbott,  five  hundred  dollars,  at  ray  death, 
if  he  will  never  take  another  chew  of  tobacco  or  smoke  another 
cigar  during  my  life,  from  this  date  up  to  my  death;  and  if  he 
breaks  this  pledge,  he  is  to  refund  double  the  amount  to  his 
mother."  The  executor  of  Mrs.  Stemmons  demurred  to  the 
complaint,  on  the  ground  that  the  agreement  was  not  based  on 
a  sufficient  consideration.  The  demurrer  was  sustained,  and 
an  appeal  taken  therefrom  to  the  court  of  appeals,  where  the 
decision  of  the  court  below  was  reversed.  In  the  opinion  of 
the  court  it  is  said  that  "  the  right  to  use  and  enjoy  the  use  of 
tobacco  was  a  right  that  belonged  to  the  plaintiff,  and  not  for- 
bidden by  law.  The  abandonment  of  its  use  may  have  saved 
him  money  or  contributed  to  his  health;  nevertheless,  the  sur- 
render of  that  right  caused  the  promise,  and  having  the  right 
to  contract  with  reference  to  the  subject-matter,  the  abandon- 
ment of  the  use  was  a  sufiicient  consideration  to  uphold  the 
promise."  Abstinence  from  the  use  of  intoxicating  liquors 
was  held  to  furnish  a  good  consideration  for  a  promissory  not« 
in  Lindell  v.  Rokes,  60  Mo.  249;  21  Am.  Rep.  395. 

The  cases  cited  by  the  defendant  on  this  question  are  not  in 
point.  In  Mallory  v.  Gillett,  21  N.  Y.  412,  Belknap  v.  Bender^ 
75  N.  Y.  446,  31  Am.  Rep.  476,  and  Berry  v.  Brown,  107  N.  Y. 
659,  the  promise  was  in  contravention  of  that  provision  of  the 
statute  of  frauds  which  declares  void  all  promises  to  answer 
for  the  debts  of  third  persons  unless  reduced  to  writing.  In 
Beaumont  v.  Reeve,  Shirley's  Lead.  Gas.  6,  and  Porterfield  v.  But- 
ler, 47  Miss.  165,  12  Am.  Rep.  329,  the  question  was,  whether 
a  moral  obligation  furnishes  suflBcient  consideration  to  uphold 
a  subsequent  express  promise.  In  Duvoll  v.  Wilson,  9  Barb. 
487,  and  In  re  Wither  v.  Warren,  104  N.  Y.  192,  the  proposi- 
tion involved  was,  whether  an  executory  covenant  against  en- 
cumbrances in  a  deed  given  in  consideration  of  natural  love 
and  affection  could  be  enforced.    In  Vanderhilt  v.  Schreyer,  91 
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N.  Y.  392,  the  plaintiff  contracted  with  defendant  to  build  a 
house,  agreeing  to  accept  in  part  payment  therefor  a  specific 
bond  and  mortgage.  Afterwards  he  refused  to  finish  his  con- 
tract unless  the  defendant  would  guarantee  its  payment,  which 
was  done.  It  was  held  that  the  guaranty  could  not  be  en- 
forced for  want  of  consideration,  for  in  building  the  house 
the  plaintiff  only  did  that  which  he  had  contracted  to  do. 
And  in  Robinson  v.  Jeioett,  116  N.  Y.  40,  the  court  simply  held 
that  "  the  performance  of  an  act  which  the  party  is  under  a 
legal  obligation  to  perform  cannot  constitute  a  consideration 
for  a  new  contract."  It  will  be  observed  that  the  agreement 
which  we  have  been  considering  was  within  the  condemnation 
of  the  statute  of  frauds,  because  not  to  be  performed  within 
a  year,  and  not  in  writing.  But  this  defense  the  promisor 
could  waive,  and  his  letter  and  oral  statements  subsequent  to 
the  date  of  final  performance  on  the  part  of  the  promisee  must 
be  held  to  amount  to  a  waiver.  Were  it  otherwise,  the  statute 
could  not  now  be  invoked  in  aid  of  the  defendant.  It  does 
not  appear  on  the  face  of  the  complaint  that  the  agreement  is 
one  prohibited  by  the  statute  of  frauds,  and  therefore  such 
defense  could  not  be  made  available  unless  set  up  in  the 
answer:  Porter  v.  Wormserj  94  N.  Y.  431,  450.  This  was  not 
done. 

In  further  consideration  of  the  questions  presented,  then,  it 
must  be  deemed  established,  for  the  purposes  of  this  appeal, 
that  on  the  thirty-first  day  of  January,  1875,  defendant's  tes- 
tator was  indebted  to  William  E.  Story,  2d,  in  the  sum  of  five 
thousand  dollars,  and  if  this  action  were  founded  on  that  con- 
tract, it  would  be  barred  by  the  statute  of  limitations,  which 
has  been  pleaded;  but  on  that  date  the  nephew  wrote  to  his 
uncle  as  follows:  — 

'*  Dear  Uncle,  —  I  am  now  twenty-one  years  old  to-day,  and 
I  am  now  my  own  boss,  and  I  believe,  according  to  agreement, 
that  there  is  due  me  five  thousand  dollars.  I  have  lived  up 
to  the  contract  to  the  letter  in  every  sense  of  the  word." 

A  few  days  later,  and  on  February  6th,  the  uncle  replied, 
and,  so  far  as  it  is  material  to  this  controversy,  the  reply  is  as 
follows:  — 

"  Dear  Nephew,  —  Your  letter  of  the  31st  ult.  came  to  hand 
all  right,  saying  that  you  had  lived  up  to  the  promise  made 
to  me  several  years  ago.  I  have  no  doubt  but  you  have,  for 
which  you  shall  have  five  thousand  dollars,  as  I  promised 
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you.  I  had  the  money  in  the  bank  the  day  you  was  twenty- 
one  years  old  that  I  intended  for  you,  and  you  shall  have  the 
money  certain.  Now,  Willie,  I  don't  intend  to  interfere  with 
this  money  in  any  way  until  I  think  you  are  capable  of  tak- 
ing care  of  it,  aud  the  sooner  that  time  comes  the  better  it 
will  please  me.  I  would  hate  very  much  to  have  you  start 
out  in  some  adventure  that  you  thought  all  right,  and  lose  this 

money  in  one  year This  money  you  have  earned  much 

easier  than  I  did,  besides  acquiring  good  habits  at  the  same 
time,  and  you  are  quite  welcome  to  the  money.  Hope  you 
will  make  good  use  of  it W.  E.  Stoby. 

**P.  S.  —  You  can  consider  this  money  on  interest." 

The  trial  court  found  as  a  fact  that  "  said  letter  was  re- 
ceived by  said  William  E.  Story,  2d,  who  thereafter  consented 
that  said  money  should  remain  with  the  said  William  E. 
Story  in  accordance  with  the  terms  and  conditions  of  said 
letter";  and  further,  "that  afterwards,  on  the  first  day  of 
March,  1877,  with  the  knowledge  and  consent  of  his  said 
uncle,  he  duly  sold,  transferred,  and  assigned  all  his  right, 
title,  and  interest  in  and  to  said  sum  of  five  thousand  dollars 
to  his  wife,  Libbie  H.  Story,  who  thereafter  duly  sold,  trans- 
ferred, and  assigned  the  same  to  the  plaintiflf  in  this  action." 

We  must  now  consider  the  effect  of  the  letter,  and  the 
nephew's  assent  thereto.  Were  the  relations  of  the  parties 
thereafter  that  of  debtor  and  creditor  simply,  or  that  of  trustee 
and  cestui  que  trust  f  If  the  former,  then  this  action  is  not 
maintainable,  because  barred  by  lapse  of  time.  If  the  latter, 
the  result  must  be  otherwise.  No  particular  expressions  are 
necessary  to  create  a  trust.  Any  language  clearly  showing 
the  settler's  intention  is  sufficient  if  the  property  and  disposi- 
tion of  it  are  definitely  stated:  Lewin  on  Trusts,  55. 

A  person  in  the  legal  possession  of  money  or  property, 
acknowledging  a  trust  with  the  assent  of  the  cestui  que  trust, 
becomes  from  that  time  a  trustee,  if  the  acknowledgment  be 
founded  on  a  valuable  consideration.  His  antecedent  relation 
to  the  subject,  whatever  it  may  have  been,  no  longer  controls: 
2  Story's  Eq.  Jur.,  sec.  972.  If  before  a  declaration  of  trust  a 
party  be  a  mere  debtor,  a  subsequent  agreement  recognizing 
the  fund  as  already  in  his  hands,  and  stipulating  for  its  invest- 
ment on  the  creditor's  account,  will  have  the  effect  to  create  a 
trust:  Day  v.  Roth,  18  N.  Y.  448. 

It  is  essential  that  the  letter,  interpreted  in  the  light  of 
surrounding  circumstances,  must  show  an  intention  on  the  part 
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of  the  uncle  to  become  a  trustee  before  he  will  be  held  to  have 
become  such;  but  in  an  eflFort  to  ascertain  the  construction 
which  should  be  given  to  it,  we  are  also  to  observe  the  rule 
that  the  language  of  the  promisor  is  to  be  interpreted  in  the 
sense  in  which  he  had  reason  to  suppose  it  was  understood 
by  the  promisee:  White  v.  Hoyt,  IB  N.  Y.  505,  511.  At  the 
time  the  uncle  wrote  the  letter  he  was  indebted  to  his  nephew 
in  the  sum  of  five  thousand  dollars,  and  payment  had  been 
requested.  The  uncle,  recognizing  the  indebtedness,  wrote  the 
nephew  that  he  would  keep  the  money  until  he  deemed  him 
capable  of  taking  care  of  it.  He  did  not  say,  "  I  will  pay 
you  at  some  other  time,"  or  use  language  that  would  indicate 
that  the  relation  of  debtor  and  creditor  would  continue.  On 
the  contrary,  his  language  indicated  that  he  had  set  apart  the 
money  the  nephew  had  "  earned  "  for  him,  so  that  when  he 
should  be  capable  of  taking  care  of  it  he  should  receive  it, 
with  interest.  He  said:  ,"  I  had  the  money  in  the  bank  the 
day  you  were  twenty-one  years  old  that  I  intended  for  you, 
and  you  shall  have  the  money  certain."  That  he  had  set 
apart  the  money  is  further  evidenced  by  the  next  sentence: 
"  Now,  Willie,  I  don't  intend  to  interfere  with  this  money  in 
any  way  until  I  think  you  are  capable  of  taking  care  of  it." 
Certainly,  the  uncle  must  have  intended  that  his  nephew 
ehould  understand  that  the  promise  not  "to  interfere  with  this 
money  "  referred  to  the  money  in  the  bank,  which  he  declared 
was  not  only  there  when  the  nephew  became  twenty-one  years 
old,  but  was  intended  for  him.  True,  he  did  not  use  the  word 
"  trust,"  or  state  that  the  money  was  deposited  in  the  name  of 
William  E.  Story,  2d,  or  in  his  own  name  in  trust  for  him,  but 
the  language  used  must  have  been  intended  to  assure  the 
nephew  that  his  money  had  been  set  apart  for  him,  to  be  kept 
without  interference  until  he  should  be  capable  of  taking  care 
of  it;  for  the  uncle  said,  in  substance  and  in  effect:  "This 
money  you  have  earned  much  easier  than  I  did  ....  you 
are  quite  welcome  to.  I  had  it  in  the  bank  the  day  you  were 
twenty-one  years  old,  and  don't  intend  to  interfere  with  it  in 
any  way  until  I  think  you  are  capable  of  taking  care  of  it, 
and  the  sooner  that  time  comes  the  better  it  will  please  me." 
In  this  declaration  there  is  not  lacking  a  single  element  ne- 
cessary for  the  creation  of  a  valid  trust,  and  to  that  declara- 
tion the  nephew  assented. 

The  learned  judge  who  wrote  the  opinion  of  the  general 
term  seems  to  have  taken  the  view  that  the  trust  was  exe- 
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cuted  during  the  lifetime  of  defendant's  testator  by  payment 
to  the  nephew;  but  as  it  does  not  appear  from  the  order  that 
the  judgment  was  reversed  on  the  facts,  we  must  assume  the 
facts  to  be  as  found  by  the  trial  court,  and  those  facts  support 
its  judgment. 

The  order  appealed  from  should  be  reversed,  and  the  judg- 
ment of  the  special  term  affirmed,  with  costs  payable  out  of 
the  estate.  

CoNSFDERATioN,  What  MAT  CONSTITUTE.  —  Any  act  done  by  the  promisee 
at  the  request  of  the  promisor,  however  trifling  the  loss  to  himself  or  the 
benefit  to  the  promisor,  is  a  sufficient  consideration:  Doyle  v.  Dixon,  97  Mass. 
208;  93  Am.  Dec,  80.  Abstaining  for  a  certain  time  from  the  use  of  intoxi< 
eating  drinks  is  a  sufficient  consideration  to  support  a  contract:  Lindell  v. 
Rokes,  60  Mo.  249;  21  Am.  Rep.  395. 

Statute  of  Frauds  as  a  Defense,  whether  must  be  pleaded  or  not,  and 
whether  it  will  be  considered  as  waived  if  not  pleaded,  see  Feetuy  v.  How- 
ard, 79  Cal.  525;  12  Am.  St.  Rep.  162,  and  note  171,  172;  Barr  v.  O'DonneU, 
76  Cal.  469;  9  Am.  St.  Rep.  242. 

Trust,  What  Declaration  is  Sufficient  to  Raisk:  See  Mannix  v.  Pur- 
cell,  46  Ohio  St.  102;  15  Am.  St.  Rep.  562,  and  note  583,  584;  Beaver  v. 
Beaver,  117  N.  Y.  421;  15  Am.  St.  Rep.  531,  and  note;  Barr  v.  O'DonneU,  76 
Cal.  469;  9  Am.  St.  Rep.  242,  and  note.  A  parol  declaration  of  trust  with 
respect  to  personalty  is  sufficient:  PUney  r.  BoUon,  45  N.  J.  £q.  639;  MaeCon- 
nell  V.  Lindsay,  131  Pa.  St.  478. 
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AS9IONBS  VOR  Benefit  or  Creditors  Bound  to  Execute  Assign  mbnt 
UNTIL  Avoided.  — An  assignment  for  the  benefit  of  creditors  in  due 
form,  being  valid  as  between  the  parties,  and  if  fraudulent  as  to  cred- 
itors, only  voidable  by  adjudication,  at  their  election,  or  that  of  some  one 
of  them,  must,  until  an  attack  is  made  with  a  view  to  such  a  judicial 
determination,  be  treated  aa  valid,  and  its  directions  be  executed  by  the 
assignee. 

Payment  by  Assignee  for  BENEFrr  of  Creditors  to  Creditor  Vests 
Title  in  Latter,  though  Assignment  Subsequently  Avoided.  —  A 
payment  made  by  an  assignee  for  the  benefit  of  creditors  to  a  creditor  of  the 
assignor  of  the  amount  of  the  debt  due  him,  pursuant  to  the  directions  in 
the  assignment^  before  any  lien  is  obtained  upon  the  fund,  is  effectual 
to  vest  iu  such  creditor  title  to  the  money  so  paid,  although  the  assign- 
ment be,  in  an  action  subsequcDtly  commenced,  adjudged  fraudulent 
and  void  as  against  the  creditors  of  the  assignor.  And  the  mere  fact  of 
knowledge  on  the  part  of  the  creditor  so  paid  of  the  intent  of  the  debtor 
to  defraud  his  other  creditors  does  not  prejudice  his  right  to  seek  and 
obtain  payment. 
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Actions  brought  to  require  the  defendant  bank  to  refund  a 
Bum  of  money  received  by  it  from  the  assignee  for  the  benefit  of 
creditors  of  Halstead,  Haines,  &  Co.  The  first  complaint  al- 
leged that  in  July,  1884,  Halstead,  Haines,  &  Co.  made  to  one 
May  a  general  assignment  for  the  benefit  of  their  creditors,  and 
by  it  directed  the  assignee  to  pay  a  number  of  preferred  debts, 
and,  among  others,  the  claim  of  the  defendant,  amounting  to 
forty  thousand  dollars;  that  on  October  17,  1884,  he  paid  this 
sum  to  the  bank;  that  on  September  20,  and  October  18, 1884, 
the  plaintiffs  recovered  judgments  against  Halstead,  Haines, 
&  Co.,  upon  which  executions  were  issued  and  returned  un- 
satisfied; that  in  January,  1885,  plaintiffs  commenced  actions 
to  set  aside  the  assignment  as  fraudulent,  and  recovered  judg- 
ments in  said  actions  on  December  12  and  13,  1885.  It  was 
also  alleged  on  information  and  belief  that  in  August,  1884, 
Halstead,  Haines,  &  Co.,  after  making  the  assignment,  with 
fraudulent  intent  colluded  with  their  preferred  creditors,  in- 
cluding the  defendant  bank,  so  that  it,  with  full  knowledge  of 
the  fraudulent  design  of  Halstead,  Haines,  &  Co.,  and  with 
like  design  on  its  part,  obtained  judgment  against  Halstead, 
Haines,  &  Co.  for  their  claim  so  preferred,  it  being  confessed 
by  them  in  favor  of  the  bank;  that  executions  were  issued  on 
these  judgments  to  the  sheriff,  requiring  him  to  seize  and  hold 
the  assigned  property,  and  thus  secure  it  from  the  efforts  of 
the  unsecured  creditors;  that  the  sheriff  allowed  the  assignee 
to  sell  the  property  under  the  assignment,  which  he  did,  and 
the  executions  were  returned  unsatisfied.  It  was  also  alleged 
that  when  the  assignee  paid  the  money  to  the  defendant,  it 
knew  that  a  suit  was  pending  brought  by  creditors  of  Halstead, 
Haines,  &  Co.,  other  than  these  plaintiffs,  to  set  aside  the 
assignment  as  fraudulent,  and  that  in  January,  1888,  judg- 
ment was  rendered  in  this  action,  setting  aside  the  assignment. 
The  complaint  then  alleged  that  the  assignment  was  made 
by  Halstead,  Haines,  &  Co.  with  intent  to  hinder,  delay,  and 
defraud  their  creditors,  including  the  plaintiffs.  The  com- 
plaint in  the  second  action  was  substantially  the  same,  except 
that  it  did  not  allege  the  recovery  of  any  judgment  by  plain- 
tiff setting  aside  the  assignment;  nor  did  it  claim  that  the 
defendant  bank  was  in  any  way  connected  with  any  fraud 
in  the  assignment  or  its  execution.  One  of  the  grounds  of 
demurrer  in  each  case  was,  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  demurrers 
were  sustained.     Other  facts  appear  from  the  opinion. 
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John  J.  Adams,  for  the  appellants. 
George  A.  Strong,  for  the  respondent. 

Bradley,  J.  This  controversy  presents  the  question  whether 
or  not  a  creditor  of  an  assignor  for  the  benefit  of  creditors  can 
retain  the  money  paid  to  him  by  the  assignee  pursuant  to  the 
direction  in  the  assignment  as  against  another  creditor,  who, 
by  action  subsequently  brought,  succeeds  in  setting  aside  the 
assignment  as  fraudulent  against  the  creditors  of  the  assignor. 
It  is  urged  on  the  part  of  the  plaintiffs  that  the  creditor,  re- 
ceiving payment  of  his  debt  from  the  assignee,  takes  it  sub- 
ject to  the  condition  that  the  assignment  remains  effectual, 
and  that  when  the  assignment  falls,  the  title  of  the  creditor  to 
the  money  so  paid  him  pursuant  to  its  direction  fails,  and 
that,  for  the  purpose  of  the  remedy  of  the  attacking  creditors, 
the  money  so  paid  must  be  treated  as  part  of  the  estate  of  the 
debtor,  to  be  accounted  for  by  the  creditor  receiving  it.  This 
proposition  is  founded  upon  the  assumption  that  he  receives 
the  payment  and  takes  the  money  through  the  title  vested  by 
the  assignment  in  the  assignee,  and  not  otherwise. 

It  is  a  familiar  rule  that  a  debtor  may  voluntarily  pay  such 
of  his  creditors  as  he  pleases,  and  they  may  take  payment  to 
the  exclusion  of  others,  and  thus  exhaust  all  his  property. 
And  at  the  time  the  one  in  question  was  made,  an  insolvent 
debtor  might  legitimately  accomplish  the  same  thing  by  means 
of  a  preferential  assignment  of  his  entire  property  for  the 
benefit  of  his  creditors.  Although  this  necessarily  had  the 
effect  to  withdraw  his  estate  from  the  ordinary  legal  process, 
and  thus  operated  to  hinder  the  creditors  in  the  collection  of 
their  debts,  it  was  valid  if  made  in  good  faith,  and  did  not 
unnecessarily,  by  its  directions,  delay  the  appropriation  of  the 
assigned  property  to  the  payment  of  creditors  in  the  order 
provided  for  by  the  assignment.  When  the  trust  is  accepted 
by  the  assignee,  he  may  be  compelled  to  execute  its  directions, 
and  it  is  irrevocable  by  the  assignor.  And  the  question 
whether  or  not  an  assignment  is  fraudulent  in  fact  as  against 
the  creditors  of  the  assignor  is  not  important  for  the  purposes 
of  the  execution  of  it  by  the  assignee,  unless  an  attack  by 
action  is  made  upon  it  by  them,  or  some  of  them.  Until  then 
his  duty  to  proceed  in  its  execution  continues.  And,  consist- 
ently with  that  duty,  he  is  entitled  to  have  allowed  to  him 
all  payments  before  then  made  by  him  of  and  upon  debts  of 
the  assignor  in  accordance  with  the  instructions  given  by  the 
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terras  of  the  assignment:  Ames  v.  Blunt,  5  Paige,  15;  Collumh 
V.  Read,  24  N.  Y.  505;  Pond  v.  Comstock,  20  Hun,  492;  87 
N.  Y.  627. 

All  the  creditors  of  the  debtor  are  entitled  to  payment  of 
their  lawful  claims  against  him  if  his  property  is  sufficient  to 
pay  them;  and  those  given  a  preference  by  his  assignment  are 
entitled  to  payment  by  force  of  the  directions  contained  in  it, 
while  the  assignee  is  at  liberty  to  execute  them.  The  title  is 
vested  in  an  assignee  for  the  purpose  merely  of  executing  the 
trust  in  the  manner  directed,  and  essentially  so  to  enable  him 
to  do  it.  And  when  payment  is  made  by  an  assignee  to  the 
creditor  pursuant  to  such  directions,  the  latter  receives  the 
fund  from  the  debtor  through  the  execution  of  the  trust,  and 
his  title  is  supported  by  the  pre-existing  debt  upon  which  pay- 
ment is  made,  pursuant  to  the  right  of  the  debtor  to  make  and 
the  creditor  to  receive  it.  By  the  commencement  of  an  action 
in  equity  by  a  judgment  creditor  to  reach  the  property  of  his 
debtor,  he  obtains  a  lien  "upon  the  choses  in  action  and  equita- 
ble interests  of  the  latter,  which  lien  becomes  effectual  upon 
the  recovery  of  judgment  for  the  relief  sought:  Edmeston  v. 
Lyde,  1  Paige,  (337;  19  Am.  Dec.  454;  Eager  v.  P7ice,  2  Paige, 
333.  This  rule  is  not  to  the  same  extent  applicable  to  prop- 
erty subject  to  levy  of  execution:  Albany  City  Bank  v.  Scher- 
merhorn,  Clark  &  F.  297;  Davenport  v.  Kelly,  42  N.  Y.  193.  No 
action  afft^cting  this  case  in  which  any  of  these  plaintiffs  were 
parties,  or  represented  as  such,  was  brought  until  after  payment 
was  made  to  the  defendant;  and  no  lien  by  relation  to  a  time 
prior  to  that  was  acquired  by  them  on  the  fund  so  paid.  They 
must  rest  their  claim  to  recover  upon  the  position  that  because 
the  assignment  was  fraudulent  as  against  the  creditors  of  the 
assignor,  the  title  to  the  money  paid  never  passed  to  the  de- 
fendant, but  remained  in  the  debtor.  It  is  true  that  the  theory 
upon  which  property  fraudulently  assigned  is  reached  by  a 
creditor  on  adjudication  to  that  effect  is,  that  title  has  not 
passed  from  the  assignor,  and  such  is  the  ground  upon  which 
a  levy  of  execution  upon  assigned  property  is  effectually  sup- 
ported. It  may  be  observed  that  an  assignment  being  valid 
between  the  parties  to  it  is,  if  fraudulent  as  against  creditors, 
only  voidable  by  adjudication  at  their  election,  or  that  of  some 
or  one  of  them;  and  unless  an  attack  is  made  with  a  view  to 
such  judicial  determination,  it  will  be  treated  as  valid,  and  must 
be  executed  accordingly.  And  when  faithfully  executed  by  the 
assignee  without  such  challenge  by  any  creditor,  it  is  difficult 
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to  see  any  sound  principle  upon  which  the  results  should  be 
subverted.  Diligence  may  defeat  its  execution,  but  to  hold 
that,  so  far  as  the  trust  has  been  performed,  no  rights  have 
been  effectually  taken  from  it  would  render  it  unsafe  for  any 
creditor  to  accept  payment  otherwise  than  by  force  of  adjudi- 
cation, or  after  the  validity  of  an  assignment  is  in  that  manner 
established.  It  is,  however,  urged  that  an  antecedent  debt 
does  not  furnish  a  supporting  consideration  for  money  paid  to 
enable  the  receiving  creditor  to  retain  it  as  against  another 
who  proceeds  upon  or  successfully  for  an  adjudication  of  the 
invalidity  of  an  assignment  pursuant  to  which  the  payment  is 
made.  It  is  not  seen  that  the  doctrine  sought  to  be  applied 
in  its  relation  to  the  transfer  of  property  necessarily  aids  the 
plaintiffs.  The  sale  of  property  to  a  creditor  in  payment  of  a 
debt,  and  taken  by  the  latter  solely  for  the  purpose  of  such 
payment,  cannot  be  defeated  by  another  creditor  by  reason  of 
the  fraudulent  intent  on  the  part  of  the  vendor,  although  the 
purchaser  was  cognizant  of  such  intent  of  the  vendor:  Dudley 
v.  Danforth,  61  N.  Y.  626.  And  while  the  sale  to  the  creditor 
has  in  the  debt  due  him  a  valuable  consideration  for  its  sup- 
port, he  will  not,  without  the  aid  of  some  new  consideration, 
be  treated  as  a  bona  fide  purchaser  in  such  sense  as  to  take 
title  paramount  to  a  prior  equity  or  lien  existing  in  favor  of 
another:  Ray  v.  Birdseye,  5  Denio,  619;  Wood  v.  Robinson^  22 
N.  Y.  567;  Seymour  v.  Wilson,  19  N.  Y.  421.  This  doctrine 
would  be  applicable  to  the  case  at  bar  if  the  plaintiffs  had 
acquired  a  lien  on  the  fund  or  the  property  producing  it  prior 
to  the  time  the  payment  was  made  to  the  defendant  bank. 
But  the  contrary  is  the  fact;  and  at  that  time  the  equity  of 
the  defendant  was  equal  to  that  of  plaintiffs.  The  title  of  the 
defendant  to  the  money  paid  upon  its  claim  did  not  depend 
for  support  upon  that  of  the  assignee,  as  would  be  the  case  of 
a  stranger  taking  a  transfer  of  property  from  the  trustee,  but 
the  payment  was  a  performance  of  the  directions  of  the  assignor 
in  his  assignment,  and  by  force  of  those  directions  the  fund 
passed  from  the  assignor  through  the  act  of  the  assignee  to  the 
defendant  in  discharge  of  the  debt  due  to  it;  and  it  would  seem 
that  the  latter  could  rest  upon  its  right  to  take  the  money  paid, 
and  retain  it,  supported  by  title,  as  effectually  as  if  it  had, 
without  the  aid  of  an  assignee,  been  paid  to  him  directly  by 
the  debtor:  National  B.  &  D.  Bank  v.  Hubbell,  117  N.  Y.  397; 
15  Am.  St.  Rep.  515.  This  view  is  not  inconsistent  with  the 
fact  that,  when  an  assignment  is  set  aside,  the  functions  of 
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the  assignee  cease,  and  the  entire  provisions  of  the  instrument 
fall.  By  reason  of  the  voidable  rather  than  the  void  nature 
of  such  an  instrument,  and  of  the  fact  that  it  is  valid  between 
the  parties  to  it,  the  instructions  given  by  it  remain  effectual, 
and  the  execution  of  them  may  proceed  until  interrupted  by- 
some  legal  process  or  proceeding  having  that  eflPect.  The  view- 
here  taken  is,  that  the  invalidity  of  the  assignment,  established; 
in  the  subsequent  actions  of  the  plaintiffs,  did  not  have  the- 
effect  to  restore  the  fund  paid  to  the  defendant  to  the  estate  of 
the  debtor  for  the  purpose  of  relief  in  their  behalf,  nor  was  it 
subject  to  any  lien  in  their  favor  as  creditors  of  the  assignor. 
Our  attention  is  called  to  no  adjudicated  case  presenting 
this  precise  question,  but  Murphy  v.  Bnggs,  89  N.  Y.  446,  haa 
analogously,  in  principle,  some  application  to  the  subject. 
There  a  debtor  conveyed  real  estate  in  fraud  to  his  creditors^ 
and  at  his  request  the  grantee  made  a  mortgage  upon  the 
premises  to  a  creditor  of  the  grantor  to  secure  the  payment  of 
a  debt  due  from  the  latter  to  the  mortgagee.  The  position 
was  taken  by  the  attacking  creditors  there,  as  here,  that  as  the.- 
deed  was  set  aside,  there  was  no  title  in  the  grantee  to  support 
the  mortgage.  But  the  court  held,  in  effect,  that  the  security 
for  the  payment  of  the  debt  was,  in  legal  effect,  furnished  by 
the  grantor  through  his  grantee,  who  then,  being  apparently 
vested  with  the  legal  title,  was  the  instrument  to  execute  the 
mortgage,  and  that  the  mortgagee  had,  in  the  debt  which  it 
was  given  to  secure,  a  valuable  consideration.  In  that  case 
the  mortgage  was  dependent  for  its  support  upon  title  in  the 
mortgagor,  while  in  the  present  one  the  payment  may  have- 
been  effectually  made  upon  the  mere  instructions  or  directions 
of  the  debtor  given  to  a  person  appointed  by  him  to  make  it, 
unaided  by  title  in  the  person  executing  such  directions.  The 
nature  of  the  relation  between  an  assignor  and  assignee  for 
'the  benefit  of  creditors  is  not  one  of  contract,  but  the  assignee 
takes  his  position  as  such  by  appointment;  and  because  the 
assignor,  after  making  such  assignment  embracing  his  direc- 
tions, ceases  to  have  any  dominion  over  the  property,  any 
successor  to  the  assignee,  on  his  retirement,  by  resignation  or 
otherwise,  from  the  trust,  can  only  be  appointed  by  the  court. 
This  has  no  essential  bearing  upon  the  question  here,  further 
than  it  tends  to  illustrate  the  fact  that  the  title  is  given  to  the 
assignee  simply  to  enable  him  to  execute  the  directions  of  the 
assignor,  embraced  in  the  instrument  by  which  he  is  appointed. 
The  fact,  as  has  been  held,  that  the  assignee  cannot,  as  against 
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a  creditor  successfully  attacking  an  assignment,  retain  moneys 
in  payment  of  a  preferred  debt  due  from  the  debtor  to  him, 
or  to  a  firm  of  which  he  is  a  member,  is  not  inconsistent  with 
the  right  of  another  creditor  to  hold  that  paid  to  him  upon  a 
debt  due  him  from  the  assignor.  The  reason  for  this  differ- 
ence evidently  arises  out  of  the  relation  of  the  assignee  as  a 
party  to  the  instrument  creating  a  trust,  and  who  is  charged 
with  its  execution;  and,  theoretically,  his  right  to  funds  which 
he  is  authorized  by  the  assignment  to  take  and  apply  to  his 
own  use  is  not  entirely  perfected  until  his  account  of  the  exe- 
cution of  the  trust  is  rendered,  and  in  some  manner  approved 
or  established.  This  rule  is  generally  applicable  to  trustees, 
and  by  statute  is  applied  to  executors  and  administrators  who 
have  claims  against  the  estates  represented  by  them. 

In  Hone  v.  Henriquez,  13  Wend.  240,  27  Am.  Dec.  204,  the 
question  had  relation  to  the  claim  of  right  by  a  creditor  to  set 
off  his  debt  against  the  proceeds  of  property  placed  by  the 
assignor  in  his  hands  to  sell.  The  assignment  was  adjudged 
fraudulent  and  void,  and  it  wag  properly  held  he  could  not 
make  the  set-off.  His  was  not  a  case  of  payment,  and  he  had 
no  claim  of  title.  The  question  here  did  not  arise  in  that 
case.  These  views  lead  to  the  conclusion  that  payment  by 
the  assignee  to  a  creditor  of  the  assignor  of  the  amount  of  the 
debt  due  him,  pursuant  to  the  directions  in  the  assignment, 
before  any  lien  is  obtained  upon  the  fund,  is  effectual  to  vest 
title  in  such  creditor  to  the  money  so  paid,  although  the  as- 
eignment  is,  in  an  action  subsequently  commenced,  adjudged 
fraudulent  and  void  as  against  the  creditors  of  the  assignor. 

We  have  thus  far  proceeded  upon  the  assumption  that  the 
defendant  had  not  in  any  manner  particpated  in  the  fraud 
charged  against  the  assignor. 

The  allegations  in  the  complaint  in  the  Knower  action 
charging  the  collusion,  after  the  assignment  was  made,  of  the 
assignors  with  the  defendant  and  other  preferred  creditors, 
resulting  in  judgments  and  executions,  and  finally  a  sale  of 
the  property  by  the  assignee,  and  the  return  of  the  executions 
unsatisfied,  would  be  effectual  to  support  the  action  if  the  va- 
lidity of  the  defendant's  debt  against  the  assignor  were  chal- 
lenged by  any  allegation  in  the  complaint.  But  in  considering 
the  question  arising  upon  the  charge  referred  to,  it  must  still 
be  assumed  that  such  debt  was  honestly  due  from  the  assignor 
to  the  defendant.  This  charge  had  relation  only  to  transac- 
tions after  the  assignment  was  made,  and  was  to  the  effect 
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that  the  defendant,  with  knowledge  of  the  fraudulent  design 
of  the  assignor,  was  seeking  to  obtain  payment  of  the  debt  due 
to  it.     The  only  allegation  tending  to  show  a  purpose  to  preju- 
dice other  creditors  was,  that  the  defendant  and  such  other 
preferred  creditors  directed  the  sheriff  to  seize  and  hold  the 
assigned  property  upon  the  executions,  and  "  thereby  secure 
the  same  from  the  just  and  legal  efforts  of  the  unpreferred 
creditors  to  secure  payment  thereout  of  their  just  demands 
against  the  same,  and  to  enable  the  said  assignee  to  sell  and 
dispose  of  the  same  under  said  alleged  general  assignment." 
No  inference   necessarily  arises   from  such    allegation    that 
the  defendant  acted  with  any  purpose  other  than  to  secure 
the  payment  of  its  own  debt;  and  with  that  view  it  was  at 
liberty  to  procure  confession  by  the  assignor  of  judgment,  is- 
sue execution,  and  direct  the  sheriff  to  levy  it  on  the  prop- 
erty.    And,  as  has  already  been  observed,  the  mere  fact  of 
knowledge  on  the  part  of  a  creditor  of  the  intent  of  his  debtor 
to  defraud  his  creditors  by  the  disposition  of  his  property  to 
pay  or  in  payment  of  the  debt  due  from  him  to  the  former 
does  not  prejudice  the  right  of  the  creditor  to  seek  and  obtain 
payment.     The  case  of  MacTcie  v.  Cairns,  5  Cow.  547,  15  Am. 
Dec.  477,  has  no  necessary  application  to  this  branch  of  the 
present  case.     There  the  assignor,  after  making  a  general  as- 
signment for  the  benefit  of  creditors,  which,  by  reason  of  trusts 
reserved  for  his  benefit,  was  apparently  fraudulent  as  against 
his  creditors,  confessed  a  judgment  to  the  assignees,  as  such, 
while  the  assignment  remained  valid  between  the  parties  to  it. 
The  assignment  and  judgment  were  held  to  be  fraudulent  as 
against  the  creditors.     The  judgment  so  confessed  and  taken 
was  intended  to  be  resorted  to  only  in  the  event  the  assign- 
ment should  be  adjudged  invalid,  and  in  the  mean  time  the 
purpose  of  the  assignees  was  to  proceed  in  execution  of  the  as- 
signment.    The  result  of  the  final  determination  was,  that  the 
judgment  was  infected  with  the  same  vice  as  was  the  assign- 
ment itself.     In  the  present  case,  the  confession  of  judgment 
was  to  a  creditor,  and  founded  upon  a  valid  debt,    and   it 
must  be  assumed  that  the  defendant  took  it  for  his  own  bene- 
fit.    This  it  had  a  right  to  do. 

It  is  not  seen  how  knowledge  of  the  defendant,  at  the  time 
of  the  receipt  of  payment  of  its  debt,  that  a  suit  was  then 
pending  in  behalf  of  parties,  other  than  any  of  the  plaintiffs 
here,  to  set  aside  the  assignment  can  aid  the  plaintiffs,  or,  as 
against   them,   prejudice   the   defendant.     The   other  action 
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referred  to  was,  in  its  effect  and  result,  available  only  to  the 
parties  plaintiff  in  it,  and  for  the  purpose  and  to  the  extent 
of  their  claim  only,  against  the  assignor,  would  the  adjudica- 
tion in  their  favor  set  aside  the  assignment:  Bostwick  v.  Menck, 
40  N.  Y.  383. 

There  is  no  other  question  requiring  consideration. 

The  judgments  should  be  affirmed. 

Assignment  for  Benefit  of  CREcrroRS  —  Duty  and  Liability  of  As- 
8IONEE.  —  The  assignee  must  exert  himself  to  carry  out  the  object  for  which 
the  assignment  was  made:  Hutchinson  v.  Loi'd,  1  Wis.  286;  60  Am.  Dec.  381; 
and  he  is  protected  as  to  payments  of  claims  made  by  him  before  any  ad- 
verse claims  are  set  up:  Note  to  Wihons  Accounts,  45  Am.  Dec.  709;  as  well 
as  to  conveyances  so  made  by  him:  Coomhs  v.  Unknown  Persons,  82  Me.  326. 
Bidders  to  whom  property  has  been  struck  off  at  an  assignee's  sale  cannot 
complain  of  the  improper  methods  of  conducting  such  sale,  when  they  had 
notice  of  the  irregularities  at  the  time  of  the  sale:  OUna  v.  Mickey,  130  Pa. 
St.  586. 


Whittemore  v.  Judd  Linseed  and  Sperm  Oil  Co. 

[134  New  York,  565.] 

Release  of  One  of  Two  Joint  Debtors  does  not  Discharge  the 
Other  when.  —  Where  a  release  of  one  of  two  joint  debtors  expressly 
provides  that  it  shall  not  affect  or  impair  the  claim  of  the  creditor 
against  the  other  debtor,  the  latter  is  not  discharged  thereby.  The 
equitable  rule  which  now  prevails  gives  to  a  release  operation  according 
to  the  intention  of  the  parties  and  the  justice  of  the  case. 

UwDiviDED  Part  of  Demand  may  be  Sold  and  Transferred;  and  if  all 
the  owners  of  the  demand  unite  in  a  suit  upon  it,  the  fact  of  the  assign- 
ment of  a  part  constitutes  no  defense.  Where,  in  an  action  on  a  joint 
claim  against  two  defendants,  one  only  of  whom  defends,  a  decision  is 
given  in  favor  of  the  plaintiflF,  only  one  roll  is  filed,  but  separate  judg- 
ments are  entered  against  the  defendants,  that  against  the  one  who  de- 
fended being  greater  than  that  against  the  other  by  the  amount  of  the 
costs  and  interest,  the  judgments  cannot  be  considered  as  joint,  and  a 
release  of  one  of  them  will  not,  in  the  absence  of  any  claim  of  payment 
by  either  of  them,  affect  the  right  of  the  judgment  creditor  against  the 
other. 

Action  to  restrain  the  collection  of  a  judgment  against 
H.  W.  Hubbell  by  the  defendant,  and  to  have  it  adjudged  that 
such  judgment,  so  far  us  it  was  a  claim  against  him,  was  sat- 
isfied and  discharged.  Hubbell  having  died  pending  the  suit, 
the  action  was  continued  by  his  administrator.  Hubbell  and 
one  R.  L.  Taylor,  who  had  been  engaged  in  certain  joint  en- 
terprises, became  insolvent  in  1867,  and  made  a  joint  assign- 
ment of  their  joint  estate  and  separate  assignments  of  their 
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individual  estates  to  assignees  for  the  benefit  of  creditors.  The 
oil  company  had  a  claim  against  them,  on  which  Taylor  de- 
nied any  liability.  The  company,  after  agreeing  to  compro- 
mise the  claim,  so  far  as  Taylor  was  concerned,  for  fifty  cents 
on  the  dollar,  in  case  it  established  his  liability  therefor, 
brought  suit  agninst  both  Taylor  and  Hubbell.  Taylor  alone 
defended,  but  on  the  trial  a  decision  was  rendered  in  favor  of 
the  company.  But  one  roll  was  filed.  The  final  judgment 
was  dual  in  form,  a  separate  judgment  being  entered  against 
Hubbell  for  $40,950.29,  and  against  Taylor  for  $43,420.70,  the 
diflferenoe  in  amount  representing  the  difference  in  costs  and 
interest.  On  August  15,  1872,  the  oil  company  assigned  to 
the  defendant  Lord  all  their  claims  and  demands  against 
Taylor  indi^^dually,  and  especially  all  its  right,  title,  and 
interest  in  and  to  this  judgment,  and  in  and  to  money  due 
and  to  become  due  under  the  same.  This  assignment  further 
provided:  "  It  is  expressly  understood  that  said  Judd  Linseed 
and  Sperm  Oil  Company  are  to  retain,  and  do  expressly  retain, 
all  their  claims  and  rights  of  every  nature  against  the  joint 
property  and  estate  of  said  Robert  L.  Taylor  and  Henry  W. 
Hubbell,  and  against  the  individual  property  and  estate  of 
said  Henry  W.  Hubbell;  it  being  intended  hereby  to  trans- 
fer only  such  claims  as  they  have  against  the  said  Robert  L. 
Taylor  individually,  and  his  individual  estate,  in  whatever 
way  the  same  may  be  made  available  for  the  payment 
thereof."  Negotiations  for  the  settlement  of  the  several  estates 
followed,  with  the  object  of  releasing  and  discharging  the 
assignee,  and  of  transferring  to  Hubbell  certain  claims,  partic- 
ularly one  against  the  United  States  growing  out  of  the  destruc- 
tion of  a  ship  by  the  confederate  cruiser  Alabama,  which,  he 
claimed,  had  not  passed  to  the  assignee.  To  accomplish  this 
object,  Hubbell  professed  to  have  procured,  and  to  be  able  to 
procure,  releases  of  the  assignee  from  all  the  creditors  except 
four,  among  whom  was  the  oil  company.  A  tripartite  agree- 
ment was  made  between  the  surviving  assignees  and  Taylor 
and  Hubbell,  which  recited  these  facts,  and  the  fact  that  the  oil 
company's  claim  was  to  remain  outstanding.  In  these  negotia- 
tions Mr.  Lord  represented  Taylor,  the  assignees,  and  certain 
creditors,  and  Mr.  Peet  represented  Hubbell.  On  August  8, 
1874,  Mr.  Peet  delivered  two  releases;  one  dated  September  30, 
1873,  which  was  an  agreement  between  certain  creditors  and 
Hubbell,  and  released  and  discharged  the  assignees  from  all 
claims  and  demands,  and  provided   that  nothing  contained 
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therein  should  impair  or  affect  the  claims  of  said  creditors 
against  Hubbell  individually,  or  prejudice  their  rights  against 
him  personally,  or  any  estate  of  his  not  in  the  hands  of  the 
assignees.  The  second  release  was  dated  January  5,  1874, 
and  was  an  agreement  with  Hubbell  of  a  like  character,  and 
released  Taylor  from  all  claims  and  demands  against  him, 
and  the  assignees  from  all  claims  and  demands  and  right  of 
accounting  against  them,  and  contained  a  similar  reservation 
of  the  releasors'  claims  against  Hubbell  individually,  and 
against  any  estate  of  his  not  in  the  hands  of  the  assignee. 
The  oil  company  was  a  party  to  each  of  these  instruments. 
The  defendant  Lord  also  executed  and  delivered  to  Hubbell 
a  release,  under  seal,  from  all  claims  against  him  or  his  indi- 
vidual estate,  upon  certain  demands,  of  which  Lord  claimed 
to  be  the  owner,  among  which  the  oil  company's  claim  was 
one.  A  question  seems  to  have  arisen  as  to  Lord's  authority 
to  execute  this  release  under  the  assignment  of  August  15, 
1872,  and  Hubbell  subsequently  procured  from  the  oil  com- 
pany a  further  assignment,  dated  October  6,  1874,  whereby 
said  company  assigned  to  Lord  "  all  their  claims  against  the 
joint  property  and  estate  of  Robert  L.  Taylor  and  Henry  W. 
Hubbell  in  the  hands  of  their  assignees  under  the. assignment 
dated  October  26,  1867,  under  and  by  virtue  of  a  judgment 
against  said  Taylor  and  Hubbell  in  the  court  of  common 
pleas,  etc.,  for  $43,420.70,  granting  to  Lord  power  and  author- 
ity to  ask  and  demand  the  same  from  the  assignees  and  from 
any  person  or  persons,  excepting  as  against  Hubbell,  or  any 
individual  estate  or  joint  estate  hereafter  realized  by  him." 
On  April  1,  1876,  the  oil  company  issued  an  execution  upon 
said  judgment,  with  directions  to  the  sheriff  to  satisfy  the 
same  out  of  Hubbell's  property. 

William  C,  De  Witt  and  Edwin  B.  Smithy  for  the  appellant. 
Joseph  H.  Choate,  for  the  respondent  the  Oil  Company. 
S.  P.  Nash  and  D.  D.  Lord,  for  the  respondent  Lord. 

Brown,  J.  The  appellant  claims  that  Hubbell's  discharge 
from  the  judgment  was  accomplished  in  two  ways:  1.  By 
the  release  executed  by  the  defendant  Lord,  and  delivered  to 
him  on  August  8,  1874;  2.  By  the  release  of  Taylor  by  the  oil 
company  by  the  instrument  of  January  5,  1874. 

The  first  ground  is  the  one  upon  which  relief  was  based  in 
the  complaint.  The  second  is  not  there  mentioned  or  made 
the  basis  of  the  judgment  asked  for. 


April,  1891.]     Whittemore  v.  Judd  L.  &  S.  Oil  Co.       71 1 

While  I  have  grave  doubt  whether  the  second  claim  is  avail- 
able to  the  appellant  under  his  complaint,  or  whether  the- 
question  was  raised  at  the  trial  by  any  proper  and  sufficient 
request  to  the  court  thereon,  as  the  facts  upon  which  the  claim 
is  now  made  appear  in  the  findings  of  the  court,  the  point  is 
considered  as  if  it  was  properly  before  us. 

The  second  ground  upon  which  the  discharge  is  claimed 
will  be  considered  first. 

The  strict  common-law  rule  is,  that  if  two  persons  be  bound 
jointly  and  severally  in  an  obligation,  and  the  obligee  volun- 
tarily and  unconditionally  releases  one  of  them,  both  are  dis- 
charged, and  either  may  plead  the  release  in  bar. 

But  the  legal  operation  of  a  release  of  one  of  two  or  more 
joint  debtors  may  be  restrained  by  an  express  provision  in  the 
instrument  that  it  shall  not  operate  as  to  the  other. 

This  question  was  recently  considered  in  this  court  in  the 
case  oi  Hood  v.  Hayward,  124  N.  Y.  1. 

In  that  case,  one  surety  upon  a  non-resident  executor's  bond 
was  released  and  discharged  by  the  devisees  and  legatees  un- 
der the  will,  and  the  appellant's  contention  was,  that  by  virtue 
of  that  release  to  his  co-surety  he  also  was  released. 

That  contention  was  overruled,  and  it  was  held  that  he  was 
not  discharged,  and  the  decision  rested  upon  an  express  pro- 
vision in  the  release  that  it  should  not  be  construed  as  in  any 
way  affecting  any  claim  or  demand  which  the  releasors  had 
or  might  have  against  the  non-resident  executor  or  against 
the  appellant  as  surety  on  his  bond. 

In  addition  to  the  authorities  cited  by  Judge  Potter  in  sup- 
port of  that  opinion  I  refer  to  the  following:  1  Parsons  on  Con- 
tracts, 5th  ed.,  29;  Kirby  v.  Taylor,  6  Johns.  Ch.  246;  Hopk. 
309-334;  Rogers  v.  Hosack,  18  Wend.  319;  Hosack  v.  Rogers, 
25  Wend.  313;  see  opinion  of  Cowen,  J.;  Solly  v.  Forbes,  2  Brod. 
&  B.  38;  North  v.  Wakefield,  13  Ad.  &  E.  536;  Burke  v.  Noble, 
48  Pa.  St.  168;  Yates  v.  Donaldson,  5  Md.  389;  Edwards  v.  Var- 
ick,  5  Denio,  665-699;  Tyysaght  v.  Phillips,  5  Duer,  106-116. 

The  rule  deducible  from  all  the  authorities  is,  that  equity 
always  gives  to  a  release  operation  according  to  the  intention 
of  the  parties  and  the  justice  of  the  case,  and  although  many 
early  cases  may  be  cited  to  the  effect  that  the  rule  applied  by 
courts  of  law  was  otherwise,  and  that  a  saving  clause  repug- 
nant to  the  nature  of  the  grant  was  void,  and  that  the  grant 
remained  absolute  and  unqualified,  such  is  not  the  modern 
rule  of  construction. 
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The  equitable  rule  now  prevails,  and  a  release  is  to  be  con- 
strued according  to  the  intent  of  the  parties  and  the  object  and 
purpose  of  the  instrument,  and  that  intent  will  control  and 
limit  its  operation. 

Testing  the  releases  in  this  case  by  the  clear  and  manifest 
intention  of  the  parties  and  the  occasion  of  giving  it,  its  opera- 
tion will  be  confined  to  Taylor,  and  it  in  no  way  tended  to  re- 
lease or  discharge  Hubbell. 

By  the  terms  of  the  contract,  Hubbell  was  to  remain  liable, 
and  under  all  the  authorities,  the  release  of  Taylor  operated  to 
<iischarge  him  alone. 

But  the  two  papers  appear  to  have  been  delivered  by  Hub- 
bell's  attorney  on  August  8,  1874,  and  for  the  purpose  of  this 
appeal  we  must  assume  their  delivery  to  have  been  Hubbell's 
act. 

The  purpose  of  their  execution  and  delivery  is  shown  by  the 
tripartite  agreement  executed  by  and  between  the  surviving 
assignees  and  Taylor  and  Hubbell. 

This  agreement  looked  to  the  settlement  of  the  several 
estates  and  the  discharge  of  the  assignees,  and  to  accomplish 
that  object.  Hubbell  professed  to  have  procured,  or  to  be  able 
to  procure,  releases  to  said  assignees  from  all  outstanding  cred- 
itors of  the  joint  estate,  and  from  his  individual  estate,  except 
four,  one  of  whom  was  the  oil  company,  and  it  was  therein 
expressly  stated  that  the  four  excepted  claims  were  to  remain 
outstanding.  Such  agreement  between  them  provided  that  a 
certain  claim  against  the  United  States,  arising  out  of  the 
destruction  of  a  ship  by  the  confederate  cruiser  Alabama,  was 
not  a  part  of  the  joint  estate  assigned,  but  belonged  to  Taylor 
and  Hubbell  individually,  and  other  claims,  with  the  consent 
of  Taylor,  were  to  be  assigned  to  Hubbell  to  enable  him  to 
procure  releases  from  creditors  of  the  joint  estate. 

Pursuant  to  this  agreement,  the  two  releases  in  question 
were  delivered  by  Hubbell,  and  he  must  be  held  to  be  bound 
by  the  express  stipulation  that  the  oil  company's  claim  was 
to  remain  outstanding  against  him,  and  that  so  far  as  the  re- 
lease to  Taylor  was  concerned,  it  expressly  limited  its  opera- 
tion to  Taylor,  and  was  intended  to  discharge  him  alone. 

In  other  words,  he  must  be  deemed  to  have  consented  to 
the  latter  provision. 

In  Rogers  v.  Hosnck,  18  Wend.  336,  Judge  Cowen  said,  in 
speaking  of  the  rule  that  the  release  of  one  of  two  joint 
debtors  operates  to  discharge- both:  "The  rule  has  generally, 
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if  not  universally,  been  applied  to  cases  where  such  co-debtors 

were  released  without  the  consent  of  the  other The 

release  is  like  the  leaving  off  of  the  seal  from  a  bond,  which 
subverts  the  whole  contract But  the  case  is  differ- 
ent when  the  alteration  is  by  the  consent  of  all  the  parties, 
accompanied  with  an  intention  that  those  only  should  be  dis- 
charged whose  names  or  seals  are  torn  off  in  the  case  sup- 
posed, or  who  are  released  as  in  the  case  at  bar." 

After  discussing  the  facts  of  the  case  before  him,  he  reaches 
the  conclusion  that  the  debtor  who  claimed  the  benefit  of  the 
strict  rule  intended  to  remain  liable,  and  said:  "Upon  princi- 
ple there  is  nothing  to  prevent  such  an  agreement." 

To  the  same  effect  is  Burson  v.  Kincaid,  3  Penr.  <fe  W.  57. 

Upon  the  assumption,  therefore,  that  the  judgment  against 
Taylor  and  Hubbell  was  joint,  our  conclusion  is,  that  Hub- 
bell  was  not  discharged  by  the  release  of  January,  1874. 

But  the  conclusive  fact  in  this  connection  is,  that  no  joint 
judgment  ever  was  entered  against  Taylor  and  Hubbell.  The 
whole  of  the  appellant's  argument  is  built  upon  the  assump- 
tion that  such  a  judgment  existed,  and  his  effort  has  been  to 
convince  us  that  although  the  judgment  was  not  joint  in 
form,  yet  it  must  and  should  be  so  treated  by  the  court  on 
this  appeal. 

Having  exhausted  all  the  remedies  possible  in  an  ineffect- 
ive effort  to  correct  the  judgment  and  make  it  joint,  he  asks 
this  court  to  so  regard  it,  for  the  purposes  of  enabling  him  to 
invoke  the  aid  of  a  harsh  and  technical  rule  of  law,  to  dis- 
charge him  from  an  obligation  towards  the  payment  of  which 
it  does  not  appear  that  he  has  ever  contributed  a  cent. 

To  do  BO  would  manifestly  subvert  and  overthrow  the  in- 
tention of  the  parties  in  their  various  complicated  dealings 
had  in  the  settlement  of  the  several  estates.  They  had  a 
right  to  contract  upon  the  faith  of  the  record  as  it  stood,  and 
it  is  not  unreasonable  to  assume  that  if  the  judgment  had 
been  joint  in  form,  the  result  sought  would  have  been  reached 
in  another  way,  and  the  case  not  embarrassed  with  the  ques- 
tions that  have  arisen  upon  the  several  assignments  and  re- 
leases that  have  been  executed. 

The  fact  that  is  prominent  all  through  the  negotiations  is, 
that  the  oil  company  never  intended  to  release  its  claim 
against  Hubbell,  and  Hubbell  was  well  aware  of  that  fact. 

The  other  ground  for  the  judgment  sought  rests  wholly 
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upon  the  question  whether  Mr.  Lord  had  authority  to  execute 
and  deliver  the  release  given  to  Hubbell. 

The  trial  court  found  that  such  instrument  was  executed 
without  any  power  or  authority,  and,  as  to  the  oil  company'i 
claim,  was  wholly  inoperative  and  void. 

It  may  be  conceded  that  the  assignment  of  October  6,  1874, 
was  intended  to  relate  back  to  and  have  effect  as  of  a  datft 
prior  to  the  execution  of  the  release. 

By  the  terms  of  the  instrument  of  August,  1872,  the  oil 
company  assigned  only  its  claim  against  Taylor  individually, 
and  against  his  individual  estate  in  the  hands  of  the  assignee. 

By  the  instrument  of  October,  1874,  it  assigned  its  claim 
against  the  joint  property  of  Taylor  and  Hubbell.  In  both,  it 
expressly  reserved  its  claim  against  Hubbell  individually. 

This  was  in  entire  harmony  with  the  tripartite  agreement, 
which  recited  the  fact  that  the  assignees  had  never  realized 
anything  from  Hubbell's  individual  estate,  and  which  contem- 
plated the  discharge  of  the  assignees  by  the  creditors,  but  that 
the  oil  company  should  retain  its  claim  against  Hubbell. 

The  legal  conclusion  which  the  appellant  asked  the  court  to 
draw  from  the  two  assignments  was,  that  they  were  ineffectual 
to  divide  the  claim,  and  carried  to  the  assignee  the  right  to 
collect  the  whole  judgment. 

That  is,  that  although  the  assignor  intended  to  sell  and  the 
assignee  to  buy  but  a  part  or  share  of  the  claim,  and  clearly 
expressed  such  intent  in  the  deed  of  assignment,  the  law  gives 
to  the  instrument  an  entirely  different  effect,  and  transfers 
what  neither  intended  should  pass  by  it. 

I  know  of  no  principle  of  law  that  works  such  a  result,  and 
no  authority  is  cited  to  sustain  it. 

The  authorities  that  are  cited  hold  simply  that  a  creditor 
cannot  split  up  a  single  cause  of  action  without  the  consent  of 
the  debtor. 

The  reason  for  this  rule  is,  that  to  permit  a  cause  of  action 
to  be  divided  would  subject  the  debtor  to  many  embarrass- 
ments and  responsibilities  not  contemplated  in  his  original 
contract.  He  has  a  right  to  stand  upon  the  singleness  of  his 
original  contract,  and  to  decline  any  assignment  by  which  it 
may  be  broken  into  fragments:  Mandeville  v.  Welch,  5  Wheat. 
277. 

But  the  rule  goes  only  to  the  right  to  sue  as  assignee  of  a 
part  of  a  single  cause  of  action. 

It  does  not  deny  the  right  to  sell  and  transfer  an  undivided 
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part  of  a  demand.  And  if  all  the  owners  unite  in  a  suit  upon 
it,  the  fact  of  the  assignment  of  a  part  constitutes  no  defense. 

We  need  not  consider,  in  this  case,  what  title  or  authority 
Mr.  Lord  acquired  under  the  assignment  to  him,  or  what  would 
have  been  the  effect  on  the  claim  if  Taylor  or  the  assignee 
had  paid  it  in  full  to  Lord..    No  such  question  arises. 

The  only  pertinent  inquiry  is,  Did  Lord,  under  the  assign- 
ment of  the  demand  against  Taylor,  acquire  power  to  release 
Hubbell? 

That  inquiry  was  properly  answered  at  the  trial,  and  there 
was  no  error  in  the  refusal  to  find  the  request  I  have  quoted. 

If  the  assignment  was  ineffectual  to  divide  the  claim,  the 
title  remained  in  the  oil  company. 

But  as  the  judgments  were  several,  and  not  joint,  and  no 
question  of  payment  by  either  debtor  arises,  it  is  not  perceived 
why  the  judgment  against  Taylor  could  not  be  separately  as- 
signed. No  one  was  prejudiced  by  such  a  transaction,  and 
the  rights  of  the  debtors  between  themselves  remain  unim- 
paired and  unaffected. 

The  claim  that  Mr.  Lord  incurred  some  liability  to  Hubbell 
in  case  the  release  was  ineffectual  to  discharge  him  is  not 
available  on  this  appeal.  No  motion  was  made  to  amend  the 
complaint,  except  in  respect  to  the  demand  for  judgment. 
The  claim  against  Lord  could  not  stand  upon  the  allegation  of 
the  complaint,  and  the  court  properly  denied  the  motion  to 
amend. 

The  judgment  should  be  afl&rmed. 


Joint  Debtors.  —  As  to  the  Eftect  of  thk  Release  of  One  of  Two 
Joint  Debtors,  see  Eldred  v.  Peterson,  80  Iowa,  264;  20  Am.  St.  Rep.  416. 
The  release  of  one  joint  debtor  releases  the  co-debtor:  Berry  v.  Oillis,  17 
N.  H.  9;  43  Am.  Dec.  584,  and  note;  unless  the  remedy  against  him  is  ex- 
pressly reserved:  Yates  v.  Donaldson,  5Md.  389;  61  Am.  Dec.  28.3,  and  note; 
Merriman  v.  Barker,  121  Ind.  74.  A  joint  debtor  who  has  not  paid  his  share 
cannot  complain  against  a  judgment  rendered  against  his  co-obligor  for  aa 
amount  greater  than  that  for  which  such  co-obligor  is  liable:  Sdiarff  v.  Noble, 
67  Miss.  143.  A  parol  agreement  by  the  payee  of  a  note  to  release  one  of 
three  makers  as  to  two  thirds  of  the  debt,  and  permit  the  other  portion  to  be 
paid  in  a  certain  manner,  is  a  release  of  the  other  two  makers  upon  their 
payment  of  their  proportionate  shares:  Seligman  v.  Pinet,  78  Mich.  50.  Sev- 
eral debtors  being  jointly  liable  for  a  debt,  an  agreement  by  the  creditor  to 
release  one  from  further  payment  and  from  liability  for  contribution  does  not 
discharge  the  others:  Benton  v.  Mullen,  61  N.  H.  125.  Payment  by  one 
debtor  of  a  judgment  recovered  against  all  of  several  joint  debtors  extin- 
guishes  the  whole  recovery:  Caldwell  v.  Martin,    29  S.  C.  22. 
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Assignment  of  Part  op  a  Demakb.  —  A  part  of  a  chose  in  action  may 
be  assigned:  Exchange  Nat.  Bank  v.  McLoon,  73  Me.  498;  40  Am.  Rep.  388. 
Cmira,  ThaOUmer  v.  Brinckerkoff,  3  Cow.  623;  15  Am.  Dec.  308.  The  as- 
signment of  part  of  a  demand  may  be  upheld  in  equity,  although  void  at 
law:  Grain  v.  Aldrich,  38  Cal.  514;  99  Am.  Dec.  423,  and  note;  Kingabu^'y  v. 
Bwrilk  151  Mass.  199. 


RiGGS  V,  Commercial  Mutual  Insurance  Co. 

[125  New  York.  7.J 
Stipulation  that  the  Decision  in  Onk  Case  shall  Govern  Anoi-her  is 

valid  and  enforceable. 
Insurance.  —  Policies  need  not  Disclose  the  Nature  of  the  Interest 

of  the  assured,  unless  some  condition  in  them  requires  such  disclosure. 
Insurance  —  Interest  to  Which  It  Attaches. — A  policy,  if  otherwiaa 

valid,  attaches  to  whatever  insurable  interest  the  assured  had,  whether 

as  owner  or  otherwise. 
Insurable  Interest.  —  Whenever  there  is  a  Real  Interest  to  protect, 

and  a  person  is  so  situated  with  respect  to  the  subject  of  insurance  that 

its  destruction  would,  or  might  reasonably  be  expected  to,  impair  the 

value  of  that  interest,  the  insurance  of  such  interest  is  not  a  wager  within 

the  meaning  of  the  statute  prohibiting  wager  policies. 
I.VSUKABLE  Interest.  —  Stockholdeh  of  a  Corporation  has  an  iosurable 

interest  in  the  corporate  property. 

David  [Villcox,  for  the  appellant. 
George  Zabriskie,  for  the  respondent. 

Andrews,  J.  The  defendant  is,  we  think,  precluded  by  the 
etipulation  of  January  10,  1889,  from  raising  any  question  on 
this  appeal  except  as  to  whether  Tobias,  the  assignor  of  the 
plaintiff,  by  reason  of  his  being  a  stockholder  in  the  Mer- 
chants' Steamship  Company,  had  an  insurable  interest  in  the 
Falcon  when  the  policy  was  issued,  and  perhaps  the  further 
question  whether  that  interest,  if  it  existed,  was  covered  by 
the  policy.  The  situation  when  the  stipulation  was  made  was 
this:  The  judgment  which  the  plaintiff  recovered  at  the  trial 
term  had  been  reversed  at  the  general  term,  and  a  new  trial 
had  been  ordered,  and  the  plaintiff  was  about  to  appeal  from 
the  order  of  reversal  to  this  court.  The  Merchants'  Steamship 
Company  had  recovered  judgment  against  the  defendant  in 
the  same  court  on  its  policy  on  the  same  vessel,  similar  to  the 
policy  issued  to  the  plaintiff,  and  this  judgment  had  been 
affirmed  by  the  general  term,  and  the  defendant  had  brought 
an  appeal  to  this  court,  which  was  then  pending.  There  was 
one  question  comnaon  to  both  cases,  viz.,  whether  there  had 
been  an  absolute  total  loss  of  the  vessel  insured,  without  which 
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it  was  conceded  there  could  be  no  recovery.  In  the  case  of 
the  Merchants'  Steamship  Company  this  was  the  sole  ques- 
tion. In  this  case  there  was  the  additional  point  whether  the 
plaintiff  had  an  insurable  interest.  The  parties  to  the  stipula- 
tion assumed  that  the  question  of  total  loss  would  be  conclu- 
sively determined  as  to  both  cases  by  the  result  of  the  appeal 
in  the  case  of  the  Merchants'  Steamship  Company,  but  if  the 
judgment  in  that  case  was  affirmed,  it  would  still  leave  open 
in  this  case  the  question  of  insurable  interest.  Under  these 
circumstances  the  parties  entered  into  the  stipulation,  by 
which  the  plaintiff  waived  his  right  to  appeal  to  this  court 
from  the  order  of  reversal  upon  the  defendant's  consenting 
that  if  the  judgment  in  the  steamship  company's  case  should 
be  affirmed  there  should  then  be  a  reargument  in  this  case 
before  the  general  term  of  the  question  of  the  plaintiff's  in- 
surable interest,  which  consent  was  given;  and  the  stipulation 
further  provided  "that  the  decision  of  the  general  term  on 
such  reargument  should  be  final  so  far  as  the  plaintiff  was 
concerned,  but  without  prejudice  to  any  right  in  defendant  to 
appeal  therefrom,"  This  court  affirmed  the  judgment  in  the 
steaniship  company's  case,  and  the  reargument  on  the  ques- 
tion of  the  plaintiff's  insurable  interest  was  then  had  before 
the  general  term,  whereupon  the  general  term  reversed  its 
fornier  decision  upon  the  point,  and  affirmed  the  judgment  of 
the  trial  term.  The  present  appeal  is  from  the  judgment  of 
affirmance.  It  was  the  plain  purpose  of  the  stipulation  that 
the  defense  common  to  both  actions  should  abide  the  decision 
in  the  steamship  company's  case,  leaving  open  in  this  action 
the  distinct  and  separate  question  of  insurable  interest  only. 
The  stipulation  was  valid,  and  governs  this  appeal:  Townsend 
v.  Masterson  etc.  Co.,  15  N.  Y.  587. 

The  question  whether  a  stockholder  in  a  corporation,  as 
such,  has  an  insurable  interest  in  the  corporate  property,  which 
he  may  protect  by  an  insurance  of  specific  tangible  property 
of  the  corporation,  is  the  question  now  presented.  The  policy 
does  not  disclose  the  nature  of  the  interest  of  Tobias  in  the 
vessel  insured.  But  this  was  not  necessary,  unless  required 
by  some  condition  of  the  policy:  Lawrence  v.  Van  Home,  1 
Caines,  276;  T'lfler  v.  ^tna  Fire  Ins.  Co.,  12  Wend.  507,  The 
policy,  if  otherwise  valid,  attached  to  whatever  insurable  in- 
terest he  had,  whether  as  owner  or  otherwise.  What  consti- 
tutes an  insurable  interest  has  been  the  subject  of  much 
discussion  in  the  cases,  and  is  often  a  question  of  great  diffi- 
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oulty.     It  is  quite  apparent  that  the  tendency  of  decisions  in 
recent  times  is  in  the  direction  of  a  more  liberal  doctrine  upon 
this  subject  than  formerly  prevailed:  May  on  Insurance,  sec. 
76.     Contracts  of  insurance,  where  the  insured  had  no  inter- 
est,  were  permitted  at  common  law:  Craufurd  v.  Hunter,  8 
Term   Rep.  13;  but  the  manifest  evils  attending  such  con- 
tracts, and  the  temptation  which  they  afforded  to  fraud  and 
crime,  led  to  the  enactment  in  England  of  the  statute  19  Geo, 
II.,  c.  37,  prohibiting  wager  policies,  and  this  was  followed  by 
the  enactment   in  this  state  of  a  similar  statute   (1   R.  S. 
632)  prohibiting  wagers;  but  to  prevent  the  application  of  the 
statute  to  cases  of  insurance,  by  way  of  security  and  indem- 
nity it  was  provided  that  it  should  "  not  be  extended  so  as  to 
prohibit  nor  in  any  way  affect  any  insurances  made  in  good 
faith  for  the  security  or  indemnity  of  the  party  assured,  and 
which   are  not  otherwise  prohibited  by  law":    Sec.    10.     It 
would  seem,  therefore,  that  whenever  there  is  a  real  interest 
to  protect,  and  a  person  is  so  situated  with  respect  to  the 
subject  of  insurance  that  its  destruction  would  or  might  rea- 
sonably be  expected  to  impair  the  value  of  that  interest,  an 
insurance  on  such  interest  would  not  be  a  wager  within  the 
statute,  whether  the  interest  was  an  ownership  in  or  a  right 
to  the  possession  of  the  property,  or  simply  an  advantage  of 
a  pecuniary  character,  having  a  legal  basis,  but  dependent 
upon  the  continued  existence  of  the  subject.     It  is  well  set- 
tled that  a  mere  hope  or  expectation,  which  may  be  frustrated 
by  the  happening  of  some  event,  is  not  an  insurable  interest. 
The  stockholder  in  a  corporation  has  no  legal  title  to  the 
corporate  assets  or  property,  nor  any  equitable  title  which  he 
can  convert  into  a  legal  title.     The  corporation  itself  is  the 
legal  owner,  and  can  deal  with  corporate  property  as  owner, 
subject  only  to  the  restrictions  of  the  charter:  Plimpton  v. 
Bigelow,  93  N.  Y.  593;   Van  Allen  v.  Assessors,  3  Wall.  573. 
But  stockholders  in  a  corporation  have  equitable  rights  of  a 
pecuniary  nature  growing  out  of  their  situation  as  stockhold- 
ers, which  may  be  prejudiced  by  the  destruction  of  the  cor- 
porate property.     The  object  of  business  corporations  is  to 
make  profits  through  the  exercise  of  the  corporate  franchises 
and  gains  so  made  are  distributable  among  the  stockholders 
according  to  their  respective  interests,  although  the  time  of 
the  division  is  ordinarily  in   the  discretion  of  the  managing 
body.     It  is  this  right  to  share  in  the  profits  which  constitutes 
the  inducement  to  become  stockholders.      So,  also,  on  the 
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winding  up  of  the  corporation,  the  assets,  after  payment  of 
debts,  are  divisible  among  the  stockholders.  It  is  very  plain 
that  both  these  rights  of  stockholders,  viz.,  the  right  to  divi- 
dends and  the  right  to  share  in  the  final  distribution  of  the 
corporate  property,  may  be  prejudiced  by  its  destruction.  In 
this  case  the  ships  were  the  means  by  which  profits  were  to 
be  earned,  and  their  loss  would  naturally,  in  the  ordinary 
course  of  things,  diminish  the  capacity  of  the  corporation  to 
pay  dividends,  and  consequently  impair  the  value  of  the 
stock.  The  same  would  be  true  in  other  cases  which  might 
be  mentioned,  as,  for  example,  where  buildings  producing 
rent,  owned  by  a  corporation,  should  be  burned.  It  is  not 
necessary,  to  constitute  an  insurable  interest,  that  the  interest 
is  such  that  the  event  insured  against  would  necessarily  sub- 
ject the  Insured  to  loss.  It  is  sufficient  that  it  might  do  so, 
and  that  pecuniary  injury  would  be  the  natural  consequence: 
Cone  V.  Niagara  Fire  Ins,  Co.,  60  N.  Y.  619. 

The  question  now  before  us  was  considered  by  the  supreme 
court  of  Iowa  in  the  case  of  Warren  v.  Davenport  F.  Ins.  Co., 
31  Iowa,  464;  7  Am.  Rep.  160,  The  court,  in  a  careful  opinion, 
reached  the  conclusion  that  a  stockholder  in  a  corporation  had 
an  insurable  interest  in  the  corporate  property.  In  Philips  v. 
Knox  County  M.  Ins.  Co.,  20  Ohio,  174,  there  is  an  adverse 
dictum,  but  the  decision  went  on  another  ground.  In  Wilson 
V.  Jones,  L.  R.  2  Ex.  139,  the  action  was  upon  a  policy  in 
favor  of  the  plaintifiF,  a  share-holder  in  the  Atlantic  Telegraph 
Company,  a  company  organized  to  lay  the  Atlantic  cable. 
The  court  construed  the  contract  as  an  insurance  of  the  plain- 
tiff in  respect  to  the  adventure  undertaken  by  the  company 
to  lay  the  cable,  and  it  was  held  that  his  interest  as  share- 
holder was  an  insurable  interest,  and  likened  it  to  an  insur- 
ance on  profits.  See  also  Paterson  v.  Harris,  1  Best  &  S.  336- 
It  is  difficult  to  perceive  any  good  reason  why,  if  a  stockholder 
could  be  insured  on  his  share  in  a  corporation  against  a  loss 
happening  in  the  prosecution  of  a  corporate  enterprise,  he 
could  not  insure  specifically  the  corporate  property  itself  em- 
braced in  the  adventure,  and  prove  his  interest  by  showing  that 
he  was  a  share-holder. 

The  question  here  is.  Did  the  plaintiff  have  an  insurable 
interest  covered  by  the  policy?  The  amount  of  damages  is  not 
in  question.  Except  that  the  parties  have  taken  that  ques- 
tion out  of  the  controversy,  the  extent  of  the  loss  would  be  a 
question  of  fact  to  be  ascertained  by  proof,  and  the  recovery, 
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up  to  the  amount  insured,  would  be  measured  by  the  actual 
loss.  We  are  of  opinion  that  the  view  that  a  stockholder  in 
a  corporation  may  insure  specific  corporate  property,  by  reason 
of  his  situation  as  stockholder,  stands  upon  the  better  reason, 
and  also  that  it  is  in  consonance  with  the  current  of  authority 
defining  insurable  interests  in  our  courts.  The  cases  of  Her- 
kimer  v.  Rice,  27  N.  Y.  163,  Rohrbach  v.  Germania  Fire  Ins.  Co.y 
62  N.  Y.  47,  20  Am.  Rep.  451,  and  National  Filtering  Oil  Co. 
V.  Citizens'  Ins.  Co.,  106  N.  Y.  535,  60  Am.  Rep.  473,  sustained 
policies  upon  interests  quite  as  remote  as  the  interest  now  in 
question.  It  would  be  useless  reiteration  to  restate  the  par- 
ticular facts  and  grounds  of  the  decisions  in  these  cases.  It 
is  sufficient  to  refer  to  them,  and  to  say,  in  conclusion,  that  it 
seems  to  us,  both  upon  authority  and  reason,  that  the  insur- 
ance now  in  question  is  not  a  wager  policy,  but  is  a  fair  and 
reasonable  contract  of  indemnity  founded  upon  a  real  interest, 
though  not  amounting  to  an  estate  legal  or  equitable  in  the 
property  insured. 

The  judgment  should  therefore  be  affirmed. 


Fire  Insurance  —  What  Constitutes  an  Insurable  Interest.  —  As  to 
what  is  an  insurable  interest  in  property,  see  note  to  Strong  v.  Manufacturers' 
Ins.  Co.,  20  Am.  Dec.  510-518.  Whenever  a  legal  connection  can  be  shown 
to  exist  between  the  injury  which  may  occur  to  the  property  insured,  and  the 
loss  to  the  party  insuring,  the  assured  has  a  sufficient  insurable  interest:  Mc- 
Donald  v.  Black,  20  Ohio,  185;  55  Am.  Dec.  448,  and  note.  A  qualified  in- 
terest in  property,  or  any  interest  which  would  be  recognized  by  a  court  of 
law  or  equity,  is  an  insurable  interest:  Warren  v.  Dai:enport  Fire  Ins.  Co.,  31 
Iowa,  464;  7  Am.  Rep.  160;  Hough  v.  C.  F.  Ins.  Co.,  29  Conn.  10;  76  Am. 
Dec.  581.  Compare  Queen  Ins.  Co.  v.  Young,  86  Ala.  424;  11  Am.  St.  Rep. 
51.  A  leasehold  interest  is  insurable:  Philadelphia  T.  Co.  v.  British  etc 
A.'isur.  Co.,  132  Pa.  St.  236.  A  bailee,  such  as  a  warehouseman,  may  have 
an  insurable  interest  in  property  in  his  possession  for  safe-keeping:  California 
Ins.  Co.  V.  Unirni  G.  Co.,  133  U.  S.  387.  An  assignee  for  the  benefit  of  credi- 
tors may  insure  the  property  assigned  to  him:  Sibley  v.  Prtacott  Ins.  Co.,  67 
Mich.  14. 
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Arff  V.  Star  Fire  Insurance  Company. 

[125  New  York,  57.] 

Insurance.  — Notice  to  an  Ordinary  Insurance  Broker  is  not  notice 
to  the  insurer. 

Insurance  Broker  is  One  Who  Aers  as  a  Middleman  between  the  as- 
sured and  the  company,  and  who  solicits  insurance  from  the  public  under 
no  employment  from  any  special  company,  but  having  secured  an  order,. 
he  either  places  the  insurance  with  a  company  selected  by  the  assured, 
or  in  the  absence  of  any  selection  by  hira,  then  with  a  company  selected 
by  sach  broker.  If  he  enters  into  tb*  exclusive  employment  of  the 
insurer  or  his  agent,  he  loses  his  character  as  an  insurance  broker,  and 
becomes  a  mere  clerk  or  employee,  and  any  notice  which  could  be  given 
to  a  clerk  or  employee  can  be  given  to  him. 

Ihsubance. — Notice  of  Additional  Insurance  is  sufficient  if  given  to 
one  in  the  employment  of  an  agent  to  whom  such  notice  might  properly 
have  been  given,  where  such  employee  solicited  the  original  insurance,, 
occupies  a  desk  in  the  olBce  of  such  agent,  and  his  duties  are  to  solicit 
insurance  for  the  exclusive  benefit  of  such  agent,  and  to  take  to  him  all 
risks  secured. 

Insurance  —  Waiver  bt  CLerk.  —  An  ordinary  agent  of  an  insurance 
company  has  the  power  to  employ  clerks  to  discharge  the  ordinary  busi- 
ness of  his  agency,  and  a  waiver  which  the  ageut  himself  could  make 
may  be  made  by  his  clerk.  The  act  of  the  clerk  is  the  act  of  the  agent, 
and,  as  such,  binds  the  company.  The  fact  that  the  clerk  is  compensated, 
for  his  services  by  a  commission  does  not  limit  his  authority. 
orance  —  Clekks  of  Agents.  —  A  provision  of  a  policy  of  insurance,, 
that  no  one  not  holding  a  commission  of  the  company  shall  be  considered 
as  its  agent,  does  not  prevent  the  agent's  employment  of  the  usual  and< 
necessary  clerical  a><sistants,  nor  does  it  prevent  them,  when  employed^ 
from  exercising  the  powers  usually  incident  to  their  position. 

Ihsurance  —  Evidence.  —  When  it  is  claimed  in  an  action  on  a  policy  of 
insurance  that  a  notice  of  additional  insurance  was  given  to  a  clerk  of 
an  agent  of  the  insurer,  and  that  its  being  so  given  was  sufficient  to 
comply  with  the  policy,  evidence  is  admissible  which  tends  to  show  that 
the  agents  employed  clerks  who  were  in  the  habit  of  attending  to  the 
details  of  the  business  and  of  signing  consents  for  additional  insurance. 

Henry  A.  Merritt,  for  the  appellant. 

R.  A.  Parmenter,  for  the  respondent. 

Peckham,  J.  This  is  an  action  to  recover  upon  a  policy  of 
insurance  issued  by  the  defendant  upon  certain  personal 
property  belonging  to  the  plaintiff.  A  loss  having  occurred, 
and  plaintiff  having  made  a  demand  upon  defendant  for  pay- 
ment under  the  policy,  the  defendant  refused  to  pay,  because 
it  appeared  that  other  insurance  had  been  taken  subsequent 
to  the  issuing  of  the  policy  in  question,  and,  as  defendant 
claimed,  no  notice  had  been  given  to  it  of  the  taking  of  such 
insurance.     There  was  a  clause  in  the  policy  by  which  the 
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plaintiff  "  agreed  to  notify  the  company  if,  at  the  making  of 
this  insurance,  or  at  any  time  during  its  continuance,  there 
fihall  be  any  other  insurance  applied  to  the  property  herein 
described,  or  any  part  thereof,  whether  the  same  be  valid  or 
not."  It  was  also  provided  that  the  policy  should  become 
void  if  the  assured  neglected  to  comply  with  its  terms,  condi- 
tions, or  covenants.  There  was  also  a  provision  in  the  policy 
that  **  only  such  persons  as  shall  hold  the  commission  of  this 
company  shall  be  considered  as  its  agents  in  any  transaction 
relating  to  this  insurance  or  any  renewal  thereof,  or  the  pay- 
ment of  premium  to  the  company.  Any  other  person  shall 
be  deemed  to  be  the  agent  of  the  assured,  and  payment  of 
the  premium  to  such  person  shall  be  at  the  sole  risk  of  the 
assured." 

The  plaintifiF  claimed  upon  the  trial  that  he  had  given  the 
notice  required  by  the  company.  He  had  in  fact  given  it  to 
one  Werner  Strecker,  and  whether  or  not  that  notice  is  suflB- 
cient  is  the  only  question  in  the  case. 

The  plaintiff  was  nonsuited  on  the  ground  that  he  had  not 
given  the  notice  as  required  by  the  policy;  and  that  judgment 
of  nonsuit  has  been  aflfirmed  by  the  general  term,  and  the 
plaintiff  appeals  here. 

It  appeared  in  evidence  that  Macdonald  and  Van  Alstyne 
were  the  duly  commissioned  agents  of  the  company  in  the 
city  of  Troy  at  the  time  when  this  policy  was  issued.  Mr. 
Van  Alstyne  swore  that  his  firm  had  authority,  as  agents  of 
the  defendant,  to  give  permits  for  additional  insurance,  and 
to  consent  to  assignments  for  transfers  of  insurance.  He  also 
stated  that  their  authority  as  agents  of  4be  defendant  was  to 
do  a  general  insurance  business  for  the  company,  collect  pre- 
miums, give  receipts  and  consents  and  indorsements  on  in- 
surance policies.  They  had  been  agents  of  the  defendant  for 
five  or  six  years  at  the  time  in  question.  When  this  policy 
was  issued,  and  up  to  the  time  of  the  occurrence  of  the  loss, 
this  firm  had  been  doing  business  in  the  city  of  Troy  for  the 
defendant  as  general  insurance  agents,  and  during  that  time 
Mr.  Van  Alstyne  said  that  they  "  had  in  their  employ,  among 
others,  this  Werner  Strecker,"  and  he  designated  the  manner 
of  his  employment  as  "  working  for  us  as  a  broker;  I  mean 
soliciting  insurance  on  commission;  he  was  soliciting  insur- 
ance for  our  firm,  and  our  firm  only,  on  a  commission;  his 
■compensation  was  regulated  by  certain  commission  on  busi- 
oess  he  brought.     He  did  not  do  other  fire  insurance  that  I 
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know  of;  what  he  would  do  would  be  to  go  and  solicit  insur- 
ance, and  bring  it  to  our  ofl&ce;  if  we  approved  it,  we  would 
take  it  and  pay  him  his  commission;  that  was  all.  He  was 
not  soliciting  fire  insurance  for  any  one  else.  His  arrange- 
ment about  his  working  for  us  in  the  way  of  fire  insurance 
was,  that  he  was  employed  by  us  to  solicit  insurance  for  our 
office  exclusively,  upon  which  we  paid  him  a  commission 
upon  the  business  he  brought  in."  He  also  said  that  Strecker 
had  a  desk  in  their  office  during  this  time,  "  not  one  of  his 
own,  but  he  used  one  that  was  in  the  office,  the  same  as  any 
person;  when  he  happened  in,  he  came  in  and  used  a  desk 
there  the  same  as  any  broker;  he  had  a  desk  that  he  used 
pretty  much  all  the  time  for  himself." 

Mr.  Strecker  himself  testified  that  he  was  "in  the  insurance 
business,  principally,  in  1884;  fire  and  life  both;  working  for 
Macdonald  and  Van  Alstyne,  and  for  no  one  else  not  in  fire 
insurance;  I  was  paid  according  to  the  business  I  brought  in; 
if  I  did  a  great  deal  of  business  I  got  a  great  deal  of  nJoney, 
and  if  I  did  n't,  I  got  less;  during  that  year,  I  do  not  know 
whether  it  could  be  called  working  under  a  salary  or  not;  it 
was  always  regulated  by  the  amount  of  business;  there  was  a 
desk  in  the  office  I  usually  occupied;  the  nature  of  my  em- 
ployment was  soliciting." 

He  solicited  from  Mr.  ArfF  an  application  for  the  policy  in 
question,  and  it  was  after  the  issuing  of  the  policy  that  the 
pi aintifif  informed  Mr.  Strecker  that  other  insurance  had  been 
taken  through  Mr.  Fromann. 

It  was  also  stated  by  Mr.  Van  Alstyne  that,  under  their 
agreement  with  Mr.  Strecker,  "  he  was  at  liberty  to  work  for 
any  other  insurance  company,  if  he  pleased;  he  could  place 
his  business  with  other  insurance  companies,  if  he  chose;  he 
could  place  such  business  as  he  solicited  with  other  com- 
panies, if  he  chose,  with  other  agents;  he  had,  for  some  con- 
siderable period  anterior  to  1884,  acted  for  us  in  the  matter  of 
soliciting  fire  insurance;  his  office  was  located  with  us;  he  had 
a  desk  in  our  office;  prior  to  this,  he  had  been  in  our  employ 
since  1880,  doing  business  exclusively  for  our  company,  and 
having  a  desk  in  our  office  during  that  time." 

There  was  thus  evidence  from  which  the  jury  could  infer 
that  Mr.  Strecker  was  solely  in  the  employ  of  these  agents,  and 
that  the  kind  of  employment  in  which  he  was  engaged  was 
the  soliciting  for  them  of  policies  of  insurance,  and  for  them 
exclusively,  and  that  his  compensation  for  the  services  per- 
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formed  by  him  for  tliem  depended  upon  the  amount  of  busi- 
ness which  he  was  able  to  do;  or  in  other  words,  the  number 
of  applications  which  he  secured  for  them  and  which  they 
accepted.  It  is  true  that  Mr.  Van  Alstyne  denominated  this 
kind  of  service  as  the  service  of  a  broker,  and  he  also  stated 
that  Mr.  Strecker  was  at  liberty  to  work  for  any  other  insur- 
ance company,  if  he  pleased.  If  he  meant  that  Mr.  Strecker 
had  the  power  to  violate  his  agreement  with  them,  and  instead 
of  working  exclusively  for  them,  work  for  others,  why,  that  is 
a  self-evident  proposition,  and  has  no  bearing  upon  the  ques- 
tion as  to  the  capacity  in  which  he  was  then  employed  by 
them.  If  he  meant  to  assert  that  he  was  not  exclusively 
employed  by  them,  then  it  is  a  contradiction  of  what  the  wit- 
ness had  already  several  times  stated  to  be  the  truth,  and  also 
a  contradiction  of  the  testimony  of  Mr.  Strecker  himself,  and 
the  fact  of  exclusive  employment,  if  material,  should  have 
been  left  to  the  jury  to  determine.  If  the  witness  Strecker 
were  really  nothing  but  an  ordinary  insurance  broker,  notice 
to  him  of  subsequent  insurance  would  not  be  notice  to  the 
company:  Mellen  v.  Hamilton  Fire  Ins.  Co.,  17  N.  Y.  609j 
Devens  v.  Mechanics^  etc.  Ins.  Co.,  83  N.  Y.  168. 

What  is  understood  under  the  designation  of  an  insurance 
broker  is,  one  who  acts  as  a  middleman  between  the  insured 
and  the  company,  aid  who  solicits  insurance  from  the  public 
under  no  employment  from  any  special  company,  but  having 
secured  an  order,  he  either  places  the  insurance  with  the  com- 
pany selected  by  the  insurer,  or  in  the  absence  of  any  selec- 
tion by  him,  then  with  the  company  selected  by  such  broker. 
Ordinarily,  the  relation  between  the  insured  and  the  broker  is 
that  between  the  principal  and  his  agent,  and,  according  to 
1  Arnould  on  Insurance,  2d  ed.,  c.  5,  p.  108,  "the  business 
of  a  policy  broker  would  seem  to  be  limited  to  receiving  in- 
structions from  his  principal  as  to  the  nature  of  the  risk  and 
the  rate  of  premium  at  which  he  wishes  to  insure,  communi- 
cating these  facts  to  the  underwriters,  effecting  the  policy  with 
them  on  the  best  possible  terms  for  his  employer,  paying  them 
the  premium,  and  receiving  from  them  whatever  may  be  due 
in  case  of  loss." 

In  the  two  cases,  above  cited,  of  Mellen  v.  HarnUion  Fire  Ins. 
Co.,  17  N.  Y.  609,  and  Devens  v.  Mechanics'  etc.  Ins.  Co.,  83  N.  Y. 
168,  it  appeared  that  the  broker  who  effected  the  insurance 
in  either  case  was  not  in  the  employment  of  the  insuring  com- 
pany at  all,  and  that  the  only  connection  between  the  company 
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and  him  was,  that  when  he  presented  to  them  an  application 
for  insurance,  if  the  company  chose  to  issue  a  policy,  he  was 
paid  a  commission  thereon  by  the  company.  In  each  of  those 
cases  the  man  procuring  the  insurance  was  not  confined  to  any 
company  in  his  labors;  he  was  in  no  sense  in  the  employment 
of  any  company,  and  the  nature  of  his  connection  was  such 
that  upon  receipt  of  the  premium  by  the  company  and  the 
delivery  of  the  policy  to  the  insured,  his  connection  with  the 
company  wholly  ceased. 

The  connection  in  this  case  between  this  assumed  broker 
fiMd  his  principals  is  entirely  different.  Assuming  the  truth 
oi'  the  statement  that  he  was  in  the  exclusive  employment  of 
these  agents,  and  that  it  was  his  duty  in  such  case  to  bring 
whatever  applications  he  received  to  the  agents,  because  of  his 
agreement  with  them  that  he  should  work  for  them  exclu- 
sively, it  would  seem  that  his  character  as  an  ordinary  in- 
surance broker  had  ceased  from  the  time  that  he  entered  into 
such  employment.  However  these  agents  might  character- 
ize his  employment,  the  fact  upon  the  testimony  in  the  case, 
assuming  its  truth  as  above  construed,  leaves  him,  in  my 
opinion,  nothing  more  or  less  than  a  clerk  or  employee  of 
these  agents.  He  performs  the  same  duties  that  would  be 
performed  by  an  individual  employed  as  a  clerk,  and  told  to 
do  this  business.  The  mere  solicitation  of  insurance  and  the 
bringing  of  the  application  to  these  agents,  who  are  to  deter- 
mine finally  whether  it  shall  or  shall  not  be  accepted,  is  not 
of  such  a  nature  that  it  could  not  be  done  by  an  ordinary 
clerk,  nor  does  the  doing  of  it  in  that  way  and  under  such  cir- 
cumstances necessarily  preclude  the  person  who  does  it  from 
occupying  the  position  of  clerk,  and  place  him  in  the  posi- 
tion of  an  ordinary  insurance  broker.  If  upon  these  facts  he 
acted  as  clerk,  and  the  oral  notice  were  given  to  him  in  his 
capacity  of  clerk  of  these  agents,  such  notice  would  be  suffi- 
cient: McEwen  v.  Montgomery  Co.  Mut.  Jns.  Co.,  5  Hill,  101; 
approved  in  Wilson  v.  Genesee  Mut.  Ins.  Co.,  14  N.  Y.  413,  at 
421. 

It  has  been  held  that  an  ordinary  agent  of  an  insurance 
company  has  the  power  to  employ  clerks  to  discharge  the  or- 
dinary business  of  his  agency,  and  that  a  waiver  of  a  character 
which  the  agent  iiimself  could  make  is  to  be  attributed  to  him 
when  made  by  his  clerk.  In  Bodine  v.  Exchange  Fire  Ins.  Co., 
51  N.  Y.  117,  10  Am.  Rop.  566,  it  was  said  by  Earl,  commis- 
sioner, at  page  123:  "We  know,  according   to  the  ordinary 
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course  of  business,  that  insurance  agents  frequently  have 
clerks  to  assist  them;  and  that  they  could  not  transact  their 
business  if  obliged  to  attend  to  all  the  details  in  person,  and 
these  clerks  can  bind  their  principals  in  any  of  the  business 
which  they  are  authorized  to  transact.  An  insurance  agent 
can  authorize  his  clerk  to  contract  for  risks,  to  deliver  poli- 
cies, to  collect  premiums,  and  to  take  payments  of  premiums 
in  cash  or  securities,  and  to  give  credit  for  premiums,  or  to  de- 
mand cash;  and  the  act  of  the  clerk  in  all  such  cases  is  the 
act  of  the  agent,  and  binds  the  company  just  as  eifectually  as 
if  it  were  done  by  the  agent  in  person.  The  maxim  of  Dele- 
gatus non  potest  delegare  does  not  apply  in  such  a  case:  Story 
on  Agency,  sec.  14." 

In  the  case  of  Clark  v.  Glens  Falls  Ins.  Co.,  21  N.  Y.  Dig. 
197,  the  general  term  of  the  supreme  court  held  that  the  pol- 
icy in  that  suit,  countersigned  by  a  clerk  in  the  office  of  the 
authorized  and  commissioned  agent  of  the  defendant,  was 
a  proper  and  valid  policy,  where  the  clerk  was  authorized  by 
the  agent  to  contract  new  insurance  and  to  give  renewals,  to 
make  monthly  and  daily  reports,  and  collect  premiums  on 
policies  and  renewals  issued. 

In  Chase  v.  People's  Fire  Ins.  Co.,  14  Hun,  456,  it  was  held 
that  the  knowledge  of  a  clerk  of  the  agents  of  defendant's 
company  that  the  house  insured  was  vacant  was  the  knowl- 
edge of  the  agents  of  the  company,  and  therefore  the  knowl- 
edge of  the  company  itself.  And  in  Kuney  v.  Amazon  Ins. 
Co.,  36  Hun,  66,  the  supreme  court,  in  the  fifth  department, 
held  that  a  general  agent  of  a  foreign  insurance  company  had 
a  right,  by  virtue  of  its  authority  and  fdr  the  purpose  of  dis- 
charging the  duties  appertaining  to  his  office,  to  employ  all 
necessary  agents,  clerks,  and  surveyors  to  enable  him  to  con- 
duct the  business  with  correctness,  intelligence,  and  prompt- 
ness, and  that  when  he  did  in  fact  employ  others,  their  acts 
and  contracts  would  be  binding  upon  the  company  the  same 
as  if  made  personally  by  Miller,  the  general  agent. 

Enough  has  been  said  to  show  that  an  agent  of  an  insur- 
ance company  has  the  right  to,  and  indeed  it  is  the  expecta- 
tion of  the  company  that  he  will,  employ  such  clerks  and 
other  assistants  as  may  be  necessary  and  proper  in  order  that 
he  may  do  the  business  for  which  he  has  been  appointed  agent. 
Soliciting  insurance  is  part  of  the  business  of  such  agents, 
and  it  is  not  to  be  assumed  that  such  solicitation  can  be  made 
only  by  the  agents  personally,  nor  can  it  be  held  as  matter  of 
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law  that  when  it  is  made  by  some  person  employed  exclusively 
by  them  that  such  solicitation,  on  the  part  of  the  person  thus 
employed,  makes  him  an  insurance  broker  and  takes  away 
from  him  his  character  as  clerk  or  employee  of  the  agei)t. 
The  fact  that  Strecker  was  compensated  for  his  services  to 
these  agents  by  a  commission  on  the  business  which  he 
brought  in  is  not  conclusive  upon  the  question  of  the  capacity 
in  which  he  worked.  Clerks  or  other  emplo^'ees  are  frequently 
compensated  by  a  commission  upon  the  amount  of  business 
brought  to  the  employer  by  them.  In  order  to  constitute 
Strecker  such  an  employee  that  he  might  receive  notice  for 
his  employers  as  to  subsequent  insurance  in  a  case  like  this, 
it  is  not  necessary  that  he  should  have  been  engaged  to  per- 
form only  such  duties  as  may  be  and  are  done  in  the  oflfice  of 
his  employer.  The  place  of  the  performance  of  the  duties  is 
neither  the  sole  nor  always  a  necessary  criterion  by  which  to 
judge  of  the  nature  of  such  service.  The  employee  of  the 
agent  in  the  case  of  Bodine  v.  Exchange  Fire  Ins.  Co.,  51  N,  Y. 
117,  10  Am.  Rep.  566,  was  not  confined  to  the  office  in  the 
performance  of  duties  which  he  discharged  for  his  employer. 

There  is,  moreover,  in  the  evidence  of  one  of  the  agents 
sufficient  for  a  jury  to  infer  that  Strecker  had  a  desk  in  their 
office,  and  belonging  to  them,  assigned  to  him  for  his  personal 
use  while  at  the  office  in  the  discharge  of  his  duties  pertain- 
ing to  his  employment  by  them,  and  that  it  was  his  habit  to 
80  use  the  desk,  which  was  regarded  as  his  for  such  purpose. 
But  upon  the  question  of  the  character  of  the  service  we  think 
it  is  sufficient  that  the  person  is  engaged  by  the  agent  to  do 
for  him  some  portion  of  the  ordinary,  usual,  and  well-known 
duties  pertaining  to  the  position  of  the  agent,  and  what  he 
does  in  the  course  of  that  employment  and  within  its  general 
scope  is  done  by  the  agent.  The  notice  which  he  receives 
while  in  the  performance  of  his  duties,  and  which  relate  to 
the  subject-matter  thereof,  must  be  regarded  in  the  same  light 
as  and  equivalent  to  a  notice  to  the  agent. 

The  proof  in  the  case  is  susceptible  of  the  inference  that 
Strecker  was  employed  exclusively  by  the  agents  of  defendant, 
and  to  perform  for  them  that  which  is  part  of  the  ordinary 
and  usual  business  of  an  agent  of  an  insurance  company,  viz., 
to  solicit  business.  If  the  agents  refused  to  accept  the  par- 
ticular application,  Strecker  had  nevertheless  done  all  that  he 
was  employed  to  do  by  bringing  it  to  them.  By  his  agree- 
ment, their  refusal  did  not  authorize  him  to  solicit  some  other 
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agent  or  company  to  take  the  risk.  At  least  this  construction 
can  be  given  to  some  of  the  evidence  on  the  part  of  the  plain- 
tiff. In  truth,  in  one  view  of  the  evidence,  Strecker  was  not 
a  middleman  at  all;  he  did  not  act  as  such  in  this  case;  what 
he  did  was  done  by  him  from  the  very  first  in  the  interest  of 
and  for  these  particular  agents. 

Nor  does  the  provision  in  the  policy  that  no  one  not  hold- 
ing the  commission  of  the  company  shall  be  considered  as  its 
agent  prevent  the  agent's  employment  of  the  usual,  and  in- 
deed necessary,  clerical  and  other  assistants,  in  order  to  en- 
able them  to  properly  perform  their  duties  as  commissioned 
agents  of  the  company.  And  when  thus  employed,  the  ordi- 
nary rules  of  law  are  applicable  to  their  acts  and  positions. 
We  think  that  if  Strecker  were  exclusively  employed  by  the 
agents,  and  that  his  duties  could  only  be  honestly  discharged 
while  the  agreement  between  them  lasted,  by  giving  his  entire 
service  in  that  line  to  the  agents  of  the  defendant,  and  if  he 
were  thus  employed  at  the  time  that  he  procured  this  applica- 
tion and  received  this  notice,  that  the  defendant  is  bound  by 
such  notice  the  same  as  if  it  had  been  given  in  person  to 
their  agents. 

If,  on  the  contrary,  according  to  some  possible  construction 
of  the  evidence  of  one  of  the  agents,  the  employment  were  not 
exclusive,  and  he  was  occupying  really  the  position  of  a  simple 
insurance  broker,  then  the  notice  was  not  sufficient.  There 
were  many  questions  put  to  the  agent  when  he  was  on  the 
stand,  the  purpose  of  which  was  to  show  (what  may  be  in- 
ferred from  the  nature  of  the  business)  that  the  agents  em- 
ployed clerks. 

Counsel  for  the  plaintiff  also  asked  the  witness  whether 
clerks  in  his  employ  did  not  frequently  and  generally  sign  con- 
sents for  other  and  additional  insurance  in  respect  to  this  com- 
pany; whether  it  had  been  the  habit  of  this  firm  of  agents  to 
attend  to  the  details  of  the  business;  and  how  many  clerks  the 
firm  had  at  this  time.  All  these  questions  were  objected  to,  and 
ruled  out  by  the  court  below.  We  think  they  were  proper  for 
the  purpose  of  showing  the  manner  in  which  the  business  of 
this  firm  was  conducted,  although  perhaps  the  court  might 
assume  or  take  judicial  notice  of  the  fact  that  agents  of  an 
insurance  company  do  business  largely  through  clerks  and 
eubagents,  and  that  many  of  the  details  of  their  business 
are  not  performed  by  themselves.  We  should  not,  perhaps,  in 
this  instance  reverse  the  judgment  for  the  refusal  to  admit 
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this  evidence;   but  we  think  its  admission  would  not  have 
been  error. 

Upon  the  whole,  we  think  the  learned  judge  erred  in  non- 
suiting the  plaintifif,  and  that  the  judgment  entered  upon  the 
nonsuit  must  be  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event.  

Agency  —  Noticjb  to  Agent.  —  As  to  when  notice  to  an  agent  is  notice 
to  the  principal,  see  Johnston  H.  Co.  v.  Miller,  72  Mich.  265;  16  Am.  St. 
Rep.  536,  aud  note.  The  general  rule  is,  that  notice  to  an  agent  is  notice 
to  his  principal:  Wood  v.  Rayhwn,  18  Or.  3;  Van  Dusen  v.  Letellier,  78  Mich. 
492.  As  to  when  an  insurance  company  is  bound  by  notice  to  its  agent,  see 
Farnum  v.  Phoenix  Ins.  Co.,  83  Cal.  246;  17  Am.  St.  Rep.  233.  But  notice 
to  an  agent  is  not  always  imputed  to  his  principal:  Allen  v.  South  Boston 
H.  B.  Co.,  150  Mass.  200;  15  Am.  St.  Rep.  185,  and  note.  In  Atchison  eie. 
R.  R.  Co.  V.  Benton,  42  Kan,  698,  it  was  decided  that  notice  to  the  general 
attorney  of  a  railroad  company,  relating  to  matters  not  connected  with  his 
department,  is  not  notice  to  the  company. 

Agency  —  Subaoent.  — An  agent  may  appoint  a  subagent  to  do  the  acts 
in  the  course  of  the  agency  which  do  not  call  for  the  exercise  of  judgment  or 
discretion,  and  the  principal  is  bound  as  much  by  the  acts  of  such  subagent  aa 
by  the  acts  of  the  agent  himself:  McKinnon  v,  Vollmar,  75  Wis.  82;  17  Am. 
St.  Rep.  178,  and  note.  This  principle  is  applied  to  clerks  or  subagents  of 
insurance  agents:  Deitz  v.  Providence  etc  Ins.  Co.,  33  W.  Va.  526. 

Agency  —  Insurance.  —  As  to  what  is  necessary  to  constitute  one  the 
agent  of  an  insurance  company,  see  State  Ins.  Co.  v.  Taylor,  14  CoL  499;  20 
Am.  St.  Rep.  281,  and  note;  Phenix  Ins.  Co.  v.  Bowdre,  67  Mies.  620;  19 
Am.  St.  Rep.  326,  and  note;  Hermann  v.  Niagara  F.  Int.  Co.,  100  N.  Y. 
411;  53  Am.  Rep.  197,  and  note  200-202. 


Wheeler  v.  Oceanic  Steam  Navigation  Co. 

[125  New  York,  155.] 

Cabbier's  Liability  for  Pictures  and  Other  Articles.  —  Section  4281  of 
the  Revised  Statutes  of  the  United  States,  providing  that  if  any  shipper  of 
certain  articles,  among  which  are  included  pictures,  shall  lade  the  same 
as  freight  or  baggage  on  any  vessel,  without  giving  notice  of  their  true 
character  and  value,  and  having  the  same  entered  on  a  bill  of  lading,  the 
master  or  owner  of  such  vessel  shall  not  be  liable  as  carrier  thereof,  in 
any  form  or  manner,  does  not  relieve  the  vessel  or  its  owners  from  all 
liability  for  a  package  of  portraits  contained  in  a  box  received  by  the 
vessel  for  transportation,  without  any  notice  being  given  of  its  character 
or  value.  The  statute  merely  relieves  the  vessel  and  its  owners  as  com- 
mon carriers,  without  abridging  their  liability  as  bailees. 

CJabbiers  —  Evidence  of  Negligence.  —  Non-dblivkby  at  port  of  destina- 
tion  is  presumptive  Evidence  of  negligence. 

Action  to  recover  damages  for  negligence  of  defendant  in 
not  delivering  to  plaintiff  a  box  containing  pictures  which  was 
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shipped  in  one  of  defendant's  vessels.  The  trial  court  gave 
judgment  in  favor  of  defendant,  which  was  affirmed  by  the 
general  term  on  appeal. 

Boudinot  Keith,  for  the  appellant. 

Lawrence  Godkin,  for  the  respondent. 

Finch,  J.  Section  4281  of  the  Revised  Statutes  of  the 
United  States  -provides,  in  substance,  that  if  any  shipper  of 
certain  articles  which  are  specifically  named,  and  among 
which  are  "  pictures,"  shall  lade  the  same  as  freight  or  bag- 
gage on  any  vessel  without  at  the  time  giving  notice  to  its 
owner,  master,  or  agent  of  the  true  character  and  value  of  the 
property  shipped,  and  having  the  same  entered  upon  the  bill 
of  lading,  "  the  master  and  owner  of  such  ship  or  vessel  shall 
not  be  liable  as  carriers  thereof  in  any  form  or  manner."  The 
protection  of  this  statute  has  been  successfully  invoked  by  the 
defendant  company  against  the  loss  which  forms  the  subject 
of  this  action. 

Dora  Wheeler,  the  plaintiff,  and  described  in  the  evidence 
as  an  artist  of  established  reputation,  returning  home  from  a 
foreign  journey,  took  passage  on  the  steamer  Germanic,  and, 
in  addition  to  her  ordinary  baggage,  delivered  to  the  ship  for 
transportation  a  package  of  valuable  portraits  which  she  had 
painted  while  abroad.  These  were  contained  in  a  box  of  white 
wood,  with  iron  hinges  and  corner-clasps,  and  closed  by  a 
lock.  The  package  itself,  besides  the  address,  was  marked 
"  Studio,"  and  its  appearance  unmistakably  indicated  some- 
thing other  than  and  different  from  the  ordinary  baggage  of  a 
traveler.  There  was  no  attempt  to  deceive  the  defendant  as 
to  its  true  character,  or  by  artifice  or  misrepresentation  to 
make  it  appear  to  be  personal  baggage,  or  shield  it,  as  such, 
from  proper  freight  charges.  Nevertheless,  it  was  not  entered 
upon  the  bill  of  lading  with  notice  of  its  character  and  value, 
or  in  any  manner  whatever,  but  was  put  in  the  hold  of  the 
vessel  for  transportation  to  New  York.  The  voyage  was  un- 
attended by  either  accident  or  delay,  and  it  is  reasonably 
certain  that  the  package  came  in  the  ship  to  its  port  of  destina- 
tion. Arrived  at  its  wharf,  the  trunks  and  packages  of  the 
passengers  were  landed  upon  the  dock,  each  individual  being 
left  to  find  and  collect  together  his  own.  The  package  in 
question  was  never  delivered  to  its  owner,  but  was  probably 
misdelivered,  or  permitted  to  be  taken  by  one  having  no  right 
to  receive  it.     For  the  damage  thus  sustained  the  plaintifl 
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brought  this  action,  and  has  been  defeated  upon  a  construc- 
tion of  the  statute  which  is  challenged  by  this  appeal. 

That  construction  is  a  very  broad  one.  It  denies  liability 
"  in  any  form  or  manner."  It  relieves  the  ship-owner  from 
all  responsibility,  where  the  baggage  or  goods  have  not  been 
entered  upon  the  manifest.  It  involves  a  ruling  that  he  may 
accept  the  property  for  transportation,  and  yet  owe  no  duty, 
even  of  the  slightest  care,  to  its  owner,  who  finds  that  he  has 
put  his  baggage  in  a  lottery,  and  must  take  the  chances  of  its 
restoration.  The  goods  may  be  delivered  to  the  wrong  person 
through  gross  carelessness,  or  be  ruined  by  inexcusable  negli- 
gence, or  even  stolen  or  converted  by  the  crew,  and  yet  the 
ship-owner  is  not  liable  "  in  any  form  or  manner";  and  such, 
it  is  claimed,  is  both  the  language  and  purport  of  the  statute. 
Its  provisions  meet  the  shipper  at  the  port  of  destination,  and 
place  him  at  the  mercy  of  the  owner  or  master  of  the  vessel. 
If  the  property  is  restored,  it  is  through  the  grace  of  those  in 
command;  if  it  is  not  delivered,  they  are  not  liable  for  its  loss, 
*'  in  any  form  or  manner."  Such  construction  goes  far  beyond 
the  due  protection  of  those  engaged  in  the  transportation  of 
property,  and,  instead  of  merely  moderating  or  lessening  their 
liability,  sweeps  it  all  away,  and  leaves  the  baggage  and  prop- 
erty of  the  passenger  protected  by  no  duty  and  guarded  by  no 
liability.  It  is  quite  true  that,  even  upon  this  construction, 
the  courts  would  hesitate  and  halt  before  a  proven  theft  or  an 
actual  conversion,  on  the  ground  that  the  fact  and  opportunity 
of  transportation  did  not  change  the  nature  or  character  of 
such  positive  wrongs;  but  there  would  still  remain  a  gap  to 
be  spanned  between  the  actual  wrong-doer  and  the  defendant 
company,  and,  when  safely  crossed,  as  it  well  might  be,  the 
relief  would  be  of  little  value,  since,  ordinarily,  the  shipper  can 
neither  know  nor  prove  the  cause  of  the  loss,  especially  where 
motive  exists  for  its  concealment.  If,  therefore,  the  statute 
admits  of  a  more  just  construction,  and  one  which,  while  giv- 
ing needed  protection  to  the  ship-owner,  preserves  some  rea- 
sonable duty  to  the  shipper  or  to  the  passenger,  I  think  we 
should  not  hesitate  to  adopt  it. 

The  construction  which  has  prevailed  eliminates  from  the 
statute  the  words  "as  carrier  thereof,"  and  gives  them  no 
force  or  meaning.  They  become  wholly  superfluous.  To  us 
they  appear  to  be  vital  to  the  true  interpretation.  The  liabil- 
ity of  the  carrier  as  such  was  well  understood  by  the  framers 
of  the  statute.     It  had  long  been  settled,  so  that  no  one  could 
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mistake  it.  By  force  of  his  public  employment,  he  became  an 
insurer  of  the  property  intrusted  to  his  care,  and  liable  for  its 
loss,  irrespective  of  the  cause,  unless  from  the  act  of  God  or 
the  public  enemy.  But  involved  in  this  greater  liability,  and 
absorbed  by  it,  was  a  lesser  liability  as  bailee  for  hire;  of  no 
consequence  while  the  greater  liability  existed,  but  surviving 
the  destruction  of  that,  so  that  when  the  carrier,  ceased  to  be 
liable  as  carrier,  he  yet  remained  liable  as  bailee.  In  Dorr  v. 
New  Jersey  Steam  Nav.  Co.,  4  Sand.  145,  the  doctrine  was  thus 
expressed:  "A  common  carrier  has  in  truth  two  distinct  lia- 
bilities; the  one  for  losses  by  accident  or  mistake,  where  he  is 
liable  by  the  custom  of  the  realm  or  the  common  law  as  an 
insurer;  the  other  for  losses  by  default  or  negligence,  where  he 
is  answerable  as  an  ordinary  bailee  ";  and  the  language  was 
cited  by  the  federal  court  in  New  York  Cent.  R.  R.  Co.  v.  Lock- 
wood,  17  Wall.  363,  and  the  doctrine  approved  in  Dorr  v.  New 
Jersey  Steam  Nav.  Co.,  11  N.  Y.  485,  62  Am.  Dec.  125,  where  it 
was  held  that  the  carrier  might  by  special  agreement  strip 
himself  of  that  character,  and  so  become,  as  to  the  particular 
transaction,  an  ordinary  bailee  and  private  carrier  for  hire. 
In  Lamb  v.  Camden  &  A.  R.  R.  &  T.  Co.,  46  N.  Y.  278,  7  Am. 
Rep.  327,  Grover,  J.,  said:  "In  considering  this  question,  it 
must  be  borne  in  mind  that  it  has  already  been  determined 
that  the  defendant  was  exonerated  from  all  liability  as  carrier 
for  a  loss  caused  by  the  destruction  of  the  cotton  by  fire,  by 
an  express  provision  of  the  contract  in  pursuance  of  which  it 
transported  the  cotton.  Relieved  of  this  responsibility, it  was 
liable  only,  in  case  it  was  destroyed,  as  bailee  for  hire;  and  it 
is  undisputed  that  such  a  bailee  is  liable  for  the  loss  of  the 
property  only  in  cases  where  the  loss  is  the  result  of  his  negli- 
gence." These  cases  show  that  the  liability  for  negligence  as 
bailee  survives  even  when  by  special  contract  the  carrier  haa 
thrown  off  his  liability  as  such;  and  the  courts  of  this  state 
have  exhibited  a  very  decided  purpose  to  retain  and  enforce 
that  liability  wherever  it  is  possible.  Even  that  may  be 
thrown  off  by  force  of  a  special  agreement;  but  we  have  re- 
fused to  permit  any  general  words  to  accomplish  such  result, 
and  have  insisted  that  where  the  carrier  seeks  to  contract 
against  the  consequences  of  his  own  negligence,  he  must  say 
so  openly  and  plainly,  so  as  not  to  be  in  the  slightest  degree 
misunderstood,  and  is  not  at  liberty  to  hide  the  stijiulation 
away  under  any  form  of  words,  however  broad  or  formidable; 
Nicholas  v.  New  York  Cent.  &  H.  R.  R.  R.  Co.,  89  N.  Y.  372. 
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But  what  the  carrier  and  his  customer  might  accomplish 
by  special  agreement,  Congress  could  effect  by  statute,  in  the 
absence  of  such  agreement,  but  must  necessarily  leave  the 
lesser  liability  of  bailee  unaffected,  if  it  merely  removes 
the  liability  as  carrier,  and  does  not,  by  clear  and  definite 
language,  indicate  its  purpose  to  go  further.  So  much,  and 
no  more  than  that,  the  section  under  consideration  accom- 
plished, for  it  distinctly  removes  the  liability  as  carrier  with- 
out touching  that  as  bailee.  We  are  bound  to  assume  that 
the  word  "carrier"  was  used  in  its  recognized  legal  sense,  and 
not  in  some  loose  or  careless  and  merely  colloquial  way;  and 
that,  especially,  because  it  occurs  in  connection  with  the  id(.a 
of  liability,  and  the  phrase  "  liable  as  carrier  "  can  only  mean 
the  liability  attached  by  law  to  that  public  employment. 

Nor  is  this  construction  affected  by  the  added  words,  "  in 
any  form  or  manner."  They  are  not  used  disjunctively,  and 
80  as  to  constitute  a  separate  command,  but  qualify  the  ex- 
pression, "  shall  not  be  liable  as  carrier  thereof,"  the  full  force 
of  the  words  being,  that  the  liability  as  carrier  shall  not  exist 
in  any  form  of  action  or  through  any  manner  of  procedure. 
In  Atlantic  Mut.  Ins.  Co.  v.  McLoon,  48  Barb.  28,  it  was  held 
that  the  carrier's  liability  assumed  two  different  forms,  and 
that  he  might  be  proceeded  against  either  in  tort  for  a  viola- 
tion of  his  public  duty,  or  on  contract  for  a  breach  of  his  im- 
plied agreement  to  carry  and  deliver  safely.  And  so  the  statute 
deemed  it  prudent,  in  relieving  the  carrier  from  liability,  to 
add  "in  any  form  or  manner";  that  is,  by  any  form  or  mode 
•  of  action  or  proceeding  whatever. 

We  are  further  referred  to  the  case  of  Hinton  v.  Dibbin,  2 
Ad.  &  E.,  N.  S.,  646,  in  which  it  was  held,  under  a  similar 
statute  (1  Wm.  IV.,  c.  68),  that  the  carrier  could  not  be  held 
liable  even  for  gross  negligence;  but  that  decision  was  founded 
upon  an  enactment  from  which  the  words  "  liable  as  carrier  " 
were  conspicuously  absent.  That  act  freed  the  ship-owner 
from  any  liability  for  the  loss;  and  even  under  such  provision, 
where  the  property  was  not  lost,  but  merely  delayed  in  its 
transit,  damages  for  the  consequent  injury  resulting  from  neg- 
ligence could  probably  be  recovered. 

It  follows  that  the  nonsuit  in  this  case  was  erroneous.  The 
plaintiff,  in  her  complaint,  alleged  negligence,  and  the  facts 
which  she  proved  prima /acte  established  it.  The  non-deliv- 
ery at  the  port  of  destination  is  presumptive  evidence  of  such 
negligence:  Canfield  v.  Baltimore  etc.  R.  R.  Co.,  93  N.  Y.  538: 
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45  Am.  Rep.  268.  In  addition,  it  was  shown  that  the  vessel 
stopped  nowhere  until  the  port  of  destination  was  reached,  and 
then  the  baggage  was  placed  upon  the  dock  with  little  of  order 
or  control,  and  leaving  the  passengers  to  find  their  own  in  the 
consequent  confusion.  And  so  a  case  was  made  which  should 
have  gone  to  the  jury. 

A  possible  criticism  upon  this  view  of  the  statute  is  quite 
likely  at  this  point  to  suggest  itself.  One  may  inquire  of  what 
value  to  the  ship-owner  is  the  enactment,  when,  after  all,  he  is 
left  liable  for  the  loss,  and  responsible,  whether  the  property 
is  entered  upon  the  ship's  manifest  or  not.  The  inquiry  goes 
to  the  root  of  the  matter,  and  its  answer  will  further  test  the 
justice  and  propriety  of  our  interpretation.  Under  it,  I  think 
the  ship-owner  is  protected  as  far  as  he  should  be,  and  in  two 
very  important  respects. 

1.  The  statute  leaves  him  at  liberty  to  refuse  to  carry  the 
property  at  all,  unless  its  value  and  character  are  disclosed 
and  entered  upon  the  ship's  manifest.  The  law  makes  him 
master  of  the  situation,  and  able,  if  he  shall  please,  to  enforce 
obedience  to  it.  As  carrier,  he  could  not  refuse,  but  since  he 
does  not  become  such  unless  the  proper  entry  is  made,  he  may 
refuse  until  then  to  transport  the  property  at  all.  As  a  simple 
bailee,  he  may  take  the  property  or  decline  it.  If,  now,  he 
chooses  to  take  it  in  that  character,  the  act  is  voluntary;  there 
is  no  compulsion  about  it;  and  on  what  principle  shall  we  say 
that  because  he  so  takes  it  he  shall  be  absolved  from  all  care 
over  it,  at  liberty  to  be  as  negligent  as  he  pleases,  and  the 
onlv  bailee  in  the  world  having  that  lawless  control? 

2.  If  a  loss  occurs,  he  is  no  longer  liable  as  an  insurer.  The 
door  to  a  just  defense  is  opened  before  him,  and  the  burden 
of  proof  to  establish  negligence  is  shifted  to  his  adversary.  If 
the  ship-owner  has  in  truth  exercised  due  care,  he  may  show 
it,  and  go  discharged.  If  he  has  not  exercised  it,  if  he  has 
been  negligent  and  careless,  he  ought  to  respond  in  damages, 
and  must  do  so. 

It  was  suggested  by  the  general  term,  in  aid  of  their  con- 
struction, that  one  reason  for  the  enactment  was  the  interest 
which  the  government  had  in  procuring  entries  upon  the  ves- 
sel's manifest  of  all  property  shipped.  If  that  be  true,  the 
construction  of  the  courts  below  tends  very  distinctly  to  defeat 
such  purpose;  for,  while  it  assumes  it  to  be  for  the  interest  of 
the  passenger  to  enter  his  baggage  or  parcel  upon  the  bills  of 
lading,  it  leaves  him  liable  to  pay  possible  charges  for  freight, 
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and  so  makes  his  action  doubtful;  while,  on  the  other  hand, 
it  becomes  at  once  the  strong  and  paramount  interest  of  the 
chip-owner  and  master  to  keep  all  baggage  and  property  car- 
ried as  such  off  of  the  ship's  manifest  so  far  as  possible,  since, 
if  it  goes  on,  they  become  liable  as  insurers;  but  if  it  does 
not,  they  incur  no  responsibility,  not  even  that  of  private ' 
bailees.  Passengers  are  little  likely  to  be  versed  in  the  ship- 
ping laws;  owners  are  sure  to  be;  and  the  traveler  who  sought 
to  put  his  baggage  upon  the  manifest  might  find  it  no  easy 
matter  to  accomplish  against  the  will  of  ship-owners  and 
officers.  In  the  haste  and  confusion  of  departure  they  could 
easily  postpone  or  avoid  attention  to  the  subject,  or  repel  the 
passenger  with  the  insolence  of  command.  All  baggage  and 
parcels  for  which  no  separate  freight  was  to  be  charged  would 
be  kept  off  of  the  manifest,  so  far  as  owners  and  officers  could 
effect  that  result. 

It  may  be  that  Congress  might  go  as  far  as  the  English 
statute  appears  to  have  gone,  but  our  judgment  is,  that  it  has 
neither  done  so  nor  intended  to  do  so,  and  that  it  has  stopped 
short  of  a  rule  which  would  protect  master  and  ship-owner 
from  the  consequences  of  their  own  negligence.  That,  the 
federal  court  has  held,  is  against  public  policy,  and  presum- 
ably it  would  not  encourage  a  construction  in  such  direction 
where  any  other  was  permissible.  It  follows  that  the  plaintiff 
was  erroneously  defeated,  and  should  have  an  opportunity  to 
present  her  case  to  a  jury. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


Carriers  of  Goods.  —  Prima  facie,  a  carrier  is  liable  for  goods  upon 
proof  of  delivery  and  acceptance  for  carriage,  and  of  loss  or  damage  in  car- 
rying: Hull  V.  Chicago  etc.  R'y  Co.,  41  Minn.  510;  16  Am.  St.  Rep.  722;  for 
delivery  of  the  goods  at  the  point  of  destination  in  good  condition  is  neces- 
sary to  relieve  the  carrier  from  liability  as  such:  Scheu  v.  Benedict,  116  N.Y. 
510;  15  Am.  St.  Rep.  426.  Non-delivery  by  the  carrier  b  prima /ode  evi- 
dence of  a  want  of  ordinary  care,  and  casts  upon  him  the  burden  of  proof: 
SJienk  v.  Philadeiphia  8.  P.  Co.,  60  Pa.  St  109;  100  Am.  Dee.  Ml;  Tanloe  r. 
Ship  Touloot  14  La.  Ann.  429;  74  Am.  Deo.  43ft. 
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PURDY    V,    KOME,    WaTERTOWN,    AND    OgDBNSBURQH 

Kailroad  Company. 

[125  New  York,  209.1 
Euploteb's  Agreement  that  He  will  not  Hold  his  Employkr  Liablb 
,  for  damages  resulting  from  the  negligence  of  the  latter,  or  his  servant* 

or  agents,  is  without  consideration,  and  void,  when  the  former  Mas 
already  in  the  latter's  employment,  and  there  was  no  new  employment 
tendered  to  or  accepted  by  him,  and  no  promise  to  continue  to  employ 
him  after  the  execution  of  the  agreement. 

Edmund  B.  Wynn,  for  the  appellant. 

George  S.  Klock,  for  the  respondent. 

Peckham,  J.  After  a  careful  consideration  of  all  the  evi- 
dence in  this  case,  we  are  brought  to  the  conclusion  that 
there  was  sufficient  to  go  to  the  jury  upon  the  two  questions 
of  the  negligence  of  the  defendant  and  the  freedom  of  the 
plaintiff  from  any  contributory  negligence. 

There  is  one  other  point  made  by  the  defendant  which  arises 
upon  the  so-called  release  put  in  evidence  by  it,  and  in  which 
the  plaintiff  agrees  and  covenants  that  the  company  shall  in 
no  case  be  liable  for  any  damage  to  the  person  or  property  of 
the  plaintiff  by  reason  of  its  own  negligence  or  that  of  its 
agents  or  servants. 

The  plaintiff  had  been  in  the  employment  of  the  defendant 
for  a  number  of  years  prior  to  the  execution  of  the  paper.  At 
that  particular  time  he  was  engaged  in  performing  the  duties 
of  a  baggage-man  on  a  passenger  train.  It  does  not  appear  that 
he  was,  when  first  employed,  engaged  for  any  particular  time, 
nor  for  any  particular  service.  It  was  a  general  employment, 
and  he  was  subject  to  the  orders  of  the  company.  He  was 
working  for  it  as  a  baggage-man  in  1879,  and  continued  as 
such  up  to  and  after  the  execution  of  the  paper,  in  August, 
1881.  The  assistant  superintendent  of  the  defendant  (who 
was  the  man  that  procured  the  execution  of  the  paper)  said 
"  there  was  no  compulsion  about  signing  the  contract,  nor  any 
new  consideration  for  it.  He  simply  signed  the  contract,  and 
the  defendant  kept  on  employing  the  plaintiff  as  a  baggage- 
man"; in  other  words,  continued  the  already  existing  em- 
ployment. The  plaintiff  says  he  went  up  to  the  office  of  the 
superintendent,  in  Watertown,  and  left  his  train  in  the  depot 
waiting  for  his  return.  He  was  gone  but  a  few  momehts,  and 
went  to  the  office  in  obedience  to  a  letter  he  had  received,  and 
when  he  went  into  the  office  he  said  to  the  assistant  superin- 
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tendent:  "I  came  up  to  sign  that  paper."  The  plaintiff  says 
he  did  not  read  it,  but  signed  it  at  once,  and  went  back  to  his 
train.    The  paper  reads  as  follows:  — 

"  Whereas,  the  Rome,  Watertown,  and  Ogdensburg  Rail- 
road Company  have  employed  J.  R.  Purdy  in  the  capacity  of 
general  servant  at  a  stipulated  rate  for  his  services,  — 

"  Now,  therefore,  in  consideration  of  such  employment  and 
the  compensation  agreed  to  be  paid  therefor,  the  said  J.  R. 
Purdy  hereby  covenants  and  agrees  that  in  no  case  shall  the 
said  railroad  company  be  liable  to  the  said  J.  R.  Purdy  for 
any  damage  or  injury  to  the  person  or  property  of  the  said 
J.  R.  Purdy  by  reason  of  the  negligence  of  the  said  railroad 
company,  its  agents,  servants,  or  employees,  and  that  the  said 
J.  R.  Purdy  accepts  such  employment  with  full  knowledge 
and  notice  of  all  the  risks  involved  therein." 

Upon  this  evidence,  we  think  that  there  was  no  considera- 
tion for  the  execution  of  the  paper  by  the  plaintiff.  He  was 
already  in  the  d-'fendant's  employment;  no  new  employment 
was  tendered  to  or  accepted  by  him,  and  there  was  no  promise 
that  the  employment  he  was  already  engaged  in  should  con- 
tinue after  the  execution  of  the  paper  for  one  moment  of  time, 
nor  was  its  execution  made  a  condition  of  the  continued  em- 
ployment of  the  plaintiff.  It  constituted  a  simple  gratuity 
on  the  part  of  the  plaintiff  to  the  defendant,  relieving  it  from 
a  liability  or  responsibility  which  then  existed  in  favor  of 
plaintiff,  and  in  obtaining  which  the  defendant  surrendered 
and  promised  nothing.  The  plaintiff  was  in  precisely  the 
same  position  he  was  prior  to  its  execution,  excepting  he  had 
given  up  to  the  defendant  all  claim  upon  it  which  he  other- 
wise might  have  by  law,  and  he  had  received  not  one  particle 
of  consideration  for  such  surrender  of  his  legal  rights. 

We  think  the  paper  was  void  for  lack  of  consideration. 

In  thus  deciding,  we  do  not  intimate  that  if  the  defendant 
had  given  some  kind  of  a  consideration  for  the  paper,  it  would 
have  been  valid. 

It  might  even  then  be  urged  that  public  policy  forbids  the 
exaction  of  such  a  contract  from  its  employees  by  railroad  and 
other  corporations,  and  upon  that  question  we  desire  to  express 
no  opinion  at  the  present  time. 

The  judgment  is  right,  and  should  be  affirmed,  with  costs. 


Master  and  Sbkvant — CJontbaots  WAivnio  thb  Mastkb's  Liability 
VOR  Nboliqencb.  —  A  contract  between  a  master  and  bis  servant,  by  wbioh 
AM.  St.  Kip..  Vol.  XXL  —47 
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the  latter,  in  consideration  of  his  employment,  releases  and  discharges  the 
former  from  all  liability  for  damages  for  injury  or  death  of  the  servant  re- 
sulting from  the  master's  negligence,  is  void,  as  being  against  public  policy: 
Note  to  Harmon  v.  Salmon  Falls  Mfg.  Co.,  58  Am.  Dec.  723;  Raihoay  Co.  v. 
i>pangle,  44  Ohio  St.  471;  58  Am.  Rep.  833,  and  particularly  note  836-838; 
Kansas  P.  R'y  Co.  v.  Peavey,  29  Kan.  169;  44  Am.  Rep.  630,  and  note  633, 
634. 


Leadbetter  v.    Leadbetter. 

[125  New  York,  290.] 
ExECUTiox,  Property  Subjeot  to.  —  After  the  Default  of  a  Mortoa- 
OCR  OF  chattels,  he  has  no  interest  in  the  mortgaged  property  subject 
to  execution  against  him. 

Z.  S.  Sampson,  for  the  appellant. 
Joseph  S.  Bosworth,  for  the  respondents. 

O'Brien,  J.  The  order  from  which  this  appeal  is  taken 
determined  the  right  of  two  claimants  to  a  certain  fund  which 
both  claimed  to  be  entitled  to.  The  party  who  succeeded  in 
the  courts  below  is  the  receiver  of  the  defendant,  and  the 
other  claimant,  who  failed  and  brings  this  appeal,  is  a  judg- 
ment creditor  of  the  defendant. 

The  undisputed  facts  upon  which  the  question  arises  are 
these:  The  defendant  is  a  corporation  organized  under  the 
limited  liability  act.  In  proceedings  in  this  action  to  dis- 
solve it,  by  reason  of  insolvency,  the  respondent  William  G. 
Shailer  was  appointed  receiver  on  the  28th  of  October,  1889. 
Previous  to  this,  and  on  the  thirteenth  day  of  February, 
1889,  the  defendant  duly  executed  and  delivered  and  pro- 
cured to  be  filed  in  the  proper  office  a  chattel  mortgage  on 
the  corporate  property  for  three  thousand  dollars,  to  secure  the 
payment  of  its  notes  to  that  amount  for  money  borrowed.  The 
condition  of  the  niortgage  was,  .that  the  defendant  should  pay 
the  notes  as  they  became  due,  and  that  in  case  of  default  in 
the  payment  of  the  notes,  or  any  of  them,  when  due,  or  in 
case  the  mortgagor,  before  the  notes,  or  any  of  them,  became 
due,  should  remove  any  of  the  goods  or  suffer  any  attachment 
or  other  process  against  property  to  be  issued  against  it,  or 
any  judgment  to  be  entered  against  it,  then  the  said  sum  of 
three  thousand  dollars  should  become  instantly  due,  and  the 
mortgagee  or  his  assigns  should  have  the  right  to  take  posses- 
sion of  the  goods  and  carry  them  away,  and  sell  the  same  for 
the  best  attainable  price,  on  five  days'  notice  to  the  mortgagor, 
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and  from  the  proceeds  pay  the  amount  unpaid  on  the  notes, 
and  render  the  sura  remaining  to  the  mortgagor  or  his  as- 
signs. Some  of  the  notes,  to  secure  which  the  mortgage  was 
given,  were  paid.  Before  the  receiver  was  appointed,  two  of 
the  notes  became  due  and  remained  unpaid,  one  on  the  10th 
of  August,  1889,  and  another  on  the  10th  of  October,  1889. 

On  the  25th  of  October,  1889,  William  E.  Hardy,  who 
brings  this  appeal,  recovered  a  judgment  against  the  defend- 
ant for  $4,823.42,  and  on  the  same  day  procured  execution  to 
be  issued  thereon  and  a  levy  to  be  made  on  the  property 
covered  by  the  mortgage.  This  levy  was  made,  as  will  be 
seen  by  the  dates,  three  days  before  the  receiver  was  ap- 
pointed. On  his  appointment  there  were  three  parties  claim- 
ing the  property,  namely,  the  holder  of  the  chattel  mortgage 
and  the  unpaid  notes  to  secure  the  payment  of  which  it  was 
given,  Hardy,  the  judgment  creditor,  and  the  receiver.  In 
this  condition  of  affairs,  an  order  was  entered  in  the  action  to 
dissolve,  upon  the  consent  of  the  receiver,  the  mortgagee,  and 
the  judgment  creditor,  the  plaintiff's  attorney  in  the  suit  not 
objecting;  that  the  property  be  sold  b}'-  the  receiver,  and  that 
"  the  proceeds  arising  from  such  sale  or  sales  be  substituted 
for  and  take  the  place  of  the  property  sold,  and  be  subject  to 
the  same  liens  as  existed  against  the  property,  and  the  rights 
of  all  the  parties  remain  in  full  force  and  effect  as  they  were 
at  the  time  of  the  sale."  This  order  also,  upon  the  same  con- 
sents, appointed  a  referee  "  to  hear  and  determine  the  rights, 
liens,  and  priority  of  claims  to  said  property  or  proceeds,"  the 
expenses  of  the  sale  to  be  paid  first  from  such  proceeds,  and 
the  balance  to  be  paid  over  on  the  coming  in  and  confirmation 
of  the  referee's  report  as  therein  provided.  The  referee  found 
that  the  net  proceeds  of  the  sale,  after  paying  expenses,  was 
$4,107.83;  that  the  amount  due  on  the  notes  secured  by  the 
mortgage  was  $2,000,  and  interest  thereon  from  February  7, 
1889;  that  out  of  the  net  proceeds  of  sale  there  should  be 
paid  first  to  the  holder  of  the  notes  and  mortgage  the  amount 
so  found  due;  that  as  there  was  default  in  the  payment 
of  the  mortgage  when  the  levy  was  made  by  the  judgment 
creditor,  both  by  reason  of  the  non-payment  of  the  notes  and 
the  entry  of  the  judgment,  the  mortgagor  had  no  legal  inter- 
est in  the  property;  and  that  the  receiver  was  entitled  to  the 
balance  remaining  after  payment  of  the  mortgage.  The  report 
was  confirmed  by  the  court,  and  the  order  entered  thereon 
affirmed  on  appeal  by  the  general  term. 
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"We  think  that  the  appeal  of  the  judgment  creditor  cannot 
be  sustained.  Though  he  made  the  levy  three  days  before  the 
receiver  was  appointed,  yet  he  took  nothing  by  it  for  the  rea- 
son that  the  defendant  in  the  execution  had  no  interest  upon 
which  the  lien  of  the  execution  could  attach.  The  law  seems 
to  be  settled  in  this  state  that  after  default  the  mortgagor  has 
no  interest  in  the  mortgaged  property  that  can  be  sold  on  exe- 
cution against  him:  Hull  y.  Carnley,  11  N.  Y.  502;  Hall  v. 
Sampson,  35  N.  Y.  274;  91  Am.  Dec.  56;  Galen  v.  Brown,  22 
N.  Y.  37;  Manchester  v.  Tibbetts,  121  N.  Y.  223;  18  Am.  St. 
Rep.  816.  The  event  had  happened  that  made  the  mortgage 
instantly  due,  and  there  was  no  right  of  possession  in  the 
mortgagor  when  the  levy  was  made.  The  condition  in  the 
mortgage  in  regard  to  notice  applies  only  to  the  time  and  place 
of  the  sale  under  the  mortgage,  and  the  notice  was  not  neces- 
sary in  order  to  perfect  the  default. 

The  order  should  be  aflSrmed,  with  costs. 

ExBCunoN,  Propektt  SuBjBcrr  to.  —  After  default,  the  mortgagor  of 
chattels  has  no  interest  in  the  mortgaged  property  subject  to  an  execution 
issued  against  him:  Manchester  v.  Ttbbetts,  121  N.  Y.  219;  18  Am.  St.  Rep. 
816,  and  note. 


McKee  V,  Delaware  and  Hudson  Canal  Co. 

[126  Nbw  Yoek,  36ai 
Riparian  Owker  has  No  Riqht  to  Rktain  bt  Meaxs  of  a  Dam  teu 

Waters  of  a  natural  stream  running  through  his  land,  and  then  to  dig. 

charge  them  in  such  quantities  into  such  stream  that  it  is  insufficient  to 

carry  them,  and  they  therefore  overflow  the  lauds  of  a  riparian  proprie- 

tor  below,  to  his  injury. 
Damages.  —  Absence  of  Malice  on  the  part  of  defendimt  and  his  agents 

will  not  relieve  him  from  liability  for  damages  occasioaed  by  his  or  their 

wrongful  acta. 

Thornton  A.  Niven,  for  the  appellant. 

T.  F.  Bushy  for  the  respondent. 

O'Brien,  J.  This  was  an  action  of  an  equitable  eharaeter 
to  restrain  the  defendant  from  discharging  water  upon  the 
plaintifiF  's  land  through  the  means  of  a  dam  or  reservoir  con- 
structed to  store  water  for  the  use  of  its  canal.  The  case  was 
tried  by  the  court  with  the  aid  of  a  jury.  The  plaintiff  re- 
covered damages,  and  the  equitable  relief  claimed  was  granted, 
and  the  general  term  has  sustained  the  decision.     The  judg- 
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merit  rests  on  the  following  facts,  found  by  the  trial  court: 
In  the  year  1851  the  plaintiff  became  the  owner  and  went 
into  the  possession  of  the  farm,  for  the  alleged  injury  to  which 
the  damages  were  recovered.  It  embraced  some  thirty  or  forty 
acres  of  low,  flat  land  through  which  flowed  a  stream  or  small 
brook,  about  six  inches  deep  and  from  three  to  six  feet  wide. 
The  land  on  both  sides  of  the  stream  was  marshy,  and  the 
plaintiff  straightened  the  course  of  the  stream  and  made  it 
somewhat  wider  and  deeper,  and  then  by  a  system  of  drainage 
through  the  flat  land  and  into  the  stream  thus  enlarged,  the 
lind  was  reclaimed  and  became  valuable  for  agricultural  pur- 
poses. After  the  land  became  so  improved,  the  defendant, 
in  the  year  1871,  constructed  its  dam  and  reservoir  across 
this  stream  on  its  own  land,  at  a  point  above  the  lands  of  the 
plaintiff.  This  dam  was  used  for  the  purpose  of  retaining,  and 
holding  back  the  water  in  dry  seasons,  from  which  it  was  dis- 
charged through  the  stream  on  plaintiff's  land  into  the 
Neversink  River,  and  from  thence  into  defendant's  canal  be- 
low. The  defendant  in  fact  used  the  brook  that  ran  through 
the  plaintiff's  farm  as  a  feeder,  through  which  water  was  dis- 
charged from  the  dam  above  into  the  canal.  At  certain 
seasons  of  the  year,  during  the  period  of  canal  navigation,  the 
defendant  discharged  the  water  in  much  larger  quantities  than 
would  otherwise  naturally  flow  in  the  stream,  and  to  such  an 
extent  that  its  banks  were  overflowed,  and  the  ditches  con- 
structed by  plaintiflF  to  drain  the  land  filled  and  rendered  use- 
less, and  the  flat  land  submerged  and  rendered  untillable,  and 
the  crops  thereon  destroyed.  To  prevent  these  injuries  to  plain- 
tiff's land,  a  perpetual  injunction  was  granted  against  the  use  of 
the  stream  as  a  feeder  for  the  canal  to  discharge  water  through 
it  in  quantities  greater  than  would  naturally  flow  therein. 

It  was  not  claimed  that  the  injuries  were  caused  by  any  want 
of  skill  or  negligence  on  defendant's  part  in  the  construc- 
tion of  the  dam  or  reservoir,  but  to  the  fact  that  more  water 
was  discharged  by  defendant  into  the  stream  than  it  was  ca- 
pable of  carrying  off  without  overflowing  the  adjoining  lands. 
The  defendant  had  never  acquired  the  right  to  use  this  stream 
for  the  purpose  of  conducting  water  to  the  canal,  by  condem- 
nation proceedings  or  otherwise.  The  discharge  by  the  defend- 
ant of  water  upon  plaintiff's  land  in  the  manner  found  was  an 
injury  in  the  nature  of  a  trespass,  for  which  the  plaintiff  was 
entitled  to  recover  his  damages,  and  to  restrain  in  the  future 
by  injunction.     It  is  the  case  of  a  riparian  owner  above  who  has 
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detained  or  stored  the  water  of  a  natural  stream,  and  then  dis- 
charged it  into  the  stream  in  such  quantities  as  to  overflow  the 
lands  and  injure  the  riparian  proprietor  below.  Cases  are  cited 
by  the  defendant,  to  the  efifect  that  where  a  dam  is  constructed 
by  legislative  authority,  the  party  constructing  it  is  not  liable 
for  damages  caused  by  overflow  or  percolation  in  its  use.  That 
principle  has  no  application  to  this  case.  If  the  plaintiff's  land 
had  been  damaged  by  water  which  percolated  or  accidentally 
escaped  from  this  dam  without  any  neglect  or  fault  on  the  part 
of  the  defendant,  then  these  cases  would  probably  apply.  But 
here  the  defendant  intentionally  pours  water  upon  the  land  of 
an  adjoining  owner,  because  the  water  is  discharged  into  a 
stream  running  through  his  land  in  such  quantities  that  the 
channel  of  the  stream  cannot  carry  it  away.  If  it  should  open 
Hi  canal  at  some  point,  and  intentionally  overflow  adjoining 
land,  causing  damage,  it  would  be  no  answer  to  a  suit  by  the " 
owner  to  show  that  the  canal  at  this  point  was  well  and  skill- 
fully constructed,  and  that  it  was  authorized  by  the  legislature. 
It  is  quite  true  that  the  defendant's  agents  are  not  moved  by 
any  malice  toward  the  plaintiff  or  any  actual  intention  to  in- 
jure him,  but  still,  they  perform  acts  that  have  that  result. 
In  such  cases  an  action  will  lie  at  the  suit  of  the  injured  party; 
St.  Peters  v.  Denison,  58  N.  Y.  416;  Noonan  v.  City  of  Albany, 
79  N.  Y.  470;  35  Am.  Rep.  540;  Sipple  v.  State,  99  N.  Y.  284; 
Vernum  v.  Wheeler,  35  Hun,  53;  Scriver  v.  Smith,  100  N.  Y.  471; 
53  Am.  Rep.  224;  Silshy  Mfg.  Co.  v.  State,  104  N.  Y.  562. 

The  special  provision  for  assessing  damages  in  such  cases 
contained  in  the  defendant's  charter  (Laws  of  1823,  c.  238,  sec. 
10)  does  not  deprive  the  plaintiff  of  the' remedy  by  suit  at  law 
or  in  equity. 

The  judgment  should  be  affirmed,  with  costs. 


Riparian  Rights  —  Erection  of  Dam  —  Overtlowino  Lands  Bslow.  — 
A  riparian  owner  cannot  erect  a  dam  and  then  discharge  a  superabundance 
of  water  upon  the  lands  of  lower  land-owners:  Note  to  McCoy  v.  Danley,  57 
Am.  Dec.  686.  Compare  WitJieral  v.  Muskegon  B.  Co.,  68  Mich.  48;  13  Am. 
St.  Rep.  325,  and  note;  WhUney  v.  Wheeler  Cotton  Mills,  151  Mass.  396.  But 
in  Brooks  v.  Cedar  Brook  etc.  Co.,  82  Me.  17,  17  Am.  St.  Rep.  469,  it  is  de- 
cided that  the  injuries  suffered  by  one,  through  the  lawful  erection  of  a  dam 
under  legislative  authority,  whereby  the  flow  of  water  in  a  stream  running 
through  his  land  is  at  times  increased,  causing  the  soil  to  be  somewhat  worn 
away,  are  consequential,  and  do  not  entitle  him  to  any  redress.  See  also 
Orant  v.  Kitglar,  81  Ga.  637,  12  Am.  St.  Rep.  348,  where  the  upper  propri- 
etor was  held  liable  for  injury  caused  to  the  land  of  the  lower  owner  by  resk- 
son  of  the  removal  by  the  former  of  a  natural  ledge  of  rock  in  the  bed  of  a 
stream  flowing  through  the  lands  of  both  proprietors. 
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Greene  v.  Greexb. 

[126  New  Yobk,  606.] 

Wills.  —  ly  the  Interpretation  of  Wills,  the  Intention  of  the  testa- 
tor, if  discoverable  and  lawful,  must  be  effected. 

Where  there  is  a  Devise  of  Property  in  Trust,  and  Some  of  the 
Trusts  are  Valid  and  Others  are  not,  the  property  vests  in  the 
trustees,  the  legal  estate  to  be  applied  to  the  valid  trusts  only. 

Trusts  —  Perpetuities.  —  If  a  testator  devises  his  property  to  his  sons, 
upon  trust,  to  pay  certain  legacies,  to  manage  the  estate,  to  render  just 
accounts  to  one  another,  and  to  hold  the  real  property  for  six  years 
without  making  any  partition  thereof,  and  declares  that  after  that 
period  all  the  property  shall  belong  to  them,  but  that  if  any  of  thera 
Bhall  seek  partition  within  the  time  designated  he  shall  forfeit  hia  share, 
the  will  vests  the  estate  in  fee  in  such  sons;  and  the  condition  against 
partition,  being  unlawful,  is  inoperative,  and  therefore  does  not  impair 
the  effect  of  the  devise. 

Trusts.  —  To  the  CoNSTrruTioN  of  Every  Expressed  Trust  there  must 
be  a  trustee,  an  estate  to  vest  in  him,  and  a  beneficiary.  If  property 
is  devised  to  persons,  to  hold  in  trust,  for  their  own  benefit,  no  trust  is 
created,  but  they  take  both  the  legal  and  equitable  estate;  for  these  two 
estates  cannot  be  separately  maintained  in  the  same  persons. 

Wills.  —  Trust  Estate  will  never  be  Implied,  where  It  would  Ren- 
der THE  Will  Illegal  and  Void. 

Thomas  M.  Tyng,  for  the  appellant. 

Sherman  S.  Rogers,  for  the  respondents. 

Gray,  J.  Upon  this  appeal  we  are  asked  to  pronounce  in- 
valid that  disposition  by  the  testator  of  his  residuary  estate 
which  was  made  in  favor  of  three  of  his  sons,  the  plaintiff, 
another  son,  being  excluded  from  any  share  thereof.  As  an 
heir,  he  brings  this  action  for  the  partition  of  the  decedent's 
real  property,  under  section  1537  of  the  Code  of  Civil  Pro- 
cedure, and  he  attacks  the  devise  to  his  brothers,  as  being 
void  for  offending  against  the  statute  of  perpetuities. 

After  specific  devises  of  realty,  the  testator,  in  the  fifth 
clause  of  his  will,  gave  all  his  residuary  estate  "  unto  my 
three  sons,  viz.,  John  B.  Greene,  Harry  B.  Greene,  and 
Samuel  B.  Greene,  as  trustees,  to  carry  out  the  provisions  of 
this  ....  will,  and  execute  the  trusts  hereinafter  specified." 
In  the  following  eight  clauses,  he  directed  thera  to  pay  cer- 
tain pecuniary  legacies,  and  he  constituted  two  trust  funds 
for  the  lives  of  his  wife  and  a  sister.  The  plaintiff  received  a 
pecuniary  legacy.  In  the  fourteenth  clause,  testator  directed 
that  his  "  said  trustees  shall  take  and  hold  my  said  property 
and  estate,  and  the  whole  thereof,  ....  for  the  period  of  six 
years  from  and  after  my  decease;  the  estate  being  chargeable 
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with  the  payment  of  the  foregoing  bequests  and  legacies,  and 
it  being,  as  I  now  believe,  with  moneyed  securities  on  hand, 
....  amply  sufl&cient  to  pay  said  legacies  in  full,  together 
with  the  taxes  ....  on  my  real  property,  so  that  at  the  ex- 
piration of  said  period  the  residue  of  said  real  estate  .... 
should  remain  unencumbered  and  intact.  After  the  payment 
of  said  legacies,  the  said  property  and  estate  shall  be  man- 
aged for  the  joint  benefit  of  my  said  three  sons,  ....  who 
shall  annually  render  to  each  other  a  just  and  full  statement 
of  the  rents,  issues,  and  profits,  and  all  transactions  relating 
to  said  property  and  estate."  Then  follow  two  provisions, 
one  empowering  the  trustees  to  sell  all  the  realty,  except  cer- 
tain specific  pieces,  on  certain  conditions,  and  the  other  en- 
joining against  any  partition  or  division  of  the  estate  devised 
in  trust  to  his  sons  until  the  expiration  of  six  years,  under 
penalty  of  forfeiture  of  the  interest  of  the  son  ofi'ending. 
Then  follows  this  (the  fifteenth)  clause:  "  15.  At  the  ex- 
piration of  said  period  of  six  years,  the  rest  and  residue  of 
my  said  estate,  real  and  personal,  remaining  after  the  pay- 
ment of  said  legacies  and  debts,  shall  belong  to  my  said 
three  sons,  John  B.  Greene,  Harry  B.  Greene,  and  Samuel 
B.  Greene,  share  and  share  alike,  their  heirs  and  assigns  for- 
ever." 

The  last  clause  in  his  will  is  termed  by  testator  as  "  explan- 
atory and  qualifying."  He  says  a  partition  of  the  estate  "  as 
at  present  situated  "  would  be  detrimental  to  his  three  sons, 
and  that  the  personalty  would  nearly  suffice  to  pay  the  lega- 
cies; but  in  case  of  an  exigency,  he  authorizes  them  "to  mort- 
gage the  real  estate  "  for  that  purpose.     ^ 

The  difficulty  which  this  will  creates  in  the  work  of  con- 
struction exemplifies  the  value  of  the  rule  which  is  controlling 
upon  the  courts  in  the  interpretation  of  wills;  that  the  inten- 
tion of  the  testator,  if  discoverable  and  lawful,  shall  prevail 
and  be  effectuated.  In  this  will  the  language  is  involved; 
clauses  are  in  seeming  conflict,  and  some  provisions  are  ille- 
gal. But  notwithstanding  the  confusion  and  conflict  of  lan- 
guage, a  purpose  is  evident  from  a  consideration  of  the  whole 
testament,  and  that  is,  that  the  three  sons,  who  are  constituted 
executors  and  trustees,  are  to  have  the  whole  of  the  testator's 
estate  which  shall  remain  after  the  payment  of  legacies,  etc. 
The  idea  is  prominent  that  the  personalty  will  suffice  for  every 
testamentary  provision  requiring  the  use  of  moneys  by  the 
executors.     The  restriction  upon  a  partition  between  the  sons 
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is,  plainly,  based  upon  the  desire  that  the  real  estate  shall  be 
left  to  improve  in  value,  and  that  its  income  shall  meet  any 
deficiencies  in  the  application  jof  the  personalty  to  the  pay- 
ment of  legacies,  etc.  Of  the  legality  of  such  a  restriction  we 
shall  speak  hereafter.  We  shall  first  see  if  and  how  this  will, 
in  its  residuary  scheme,  may  be  upheld. 

By  the  fifth  clause  the  testator,  in  terms,  gives  the  residue 
of  his  estate  to  his  three  sons,  as  trustees,  "  to  execute  the 
trusts  thereafter  specified."  Without  the  aid  of  this  language 
we  should  have  no  difiiculty  in  holding  that  that  clause  con- 
ferred a  legal  estate  upon  the  trustees  named,  wherever  a  valid 
express  trust  was  created.  That  principle  was  expressly  de- 
clared in  Manice  v.  Manice,  43  N.  Y.  303,  where  there  was  a 
general  devise  of  the  residuary  estate  to  the  executors,  in  trust* 
for  the  uses  and  purposes  set  forth  in  the  will.  It  was  there 
considered  that  such  a  general  devise  in  trust  vested  the  legal 
estate  in  the  trustees  for  such  legal  purposes  as  required  it  to 
be  vested  in  them,  and  in  other  respects  it  would  be  inoper- 
ative. So  in  this  case,  the  general  devise  in  trust  may  apply 
to  the  valid  trusts  created  for  the  testator's  wife  and  sister, 
and  will  vest  the  trustees  with  the  requisite  legal  estate. 
What,  then,  is  in  the  remaining  trust  which  the  testator  has 
attempted  to  create?  Substantially,  the  trustees  were  to  hold 
and  manage  the  residue  of  the  estate  for  six  years,  for  the 
joint  benefit  of  themselves,  as  the  three  sons,  and  at  the  expi- 
ration of  that  period  of  time  it  was  given  to  them  in  equal 
shares  absolutely.  Such  a  trust  would  be  wholly  invalid,  if 
for  no  other  reason,  because  it  would  be  for  a  period  not  meas- 
ured by  lives.  But  there  is  a  fundamental  objection  to  our 
construing  this  provision  as  a  trust.  To  the  constitution  of 
every  express  trust  there  are  essential  these  elements,  namely, 
a  trustee,  an  estate  devised  to  him,  and  a  beneficiary.  The 
trustee  and  the  beneficiary  must  be  distinct  personalities,  or, 
otherwise,  there  could  be  no  trust,  and  the  merger  of  interests 
in  the  same  person  would  eflfect  a  legal  estate  in  him,  of  the 
Bame  duration  as  the  beneficial  interest  designed:  2  R,  S.  727, 
eecs.  47,  55;  Woodward  v.  James,  115  N.  Y.  346.  That  the 
legal  and  beneficial  estates  can  exist  and  be  maintained  sepa- 
rately in  the  same  person  is  an  inconceivable  proposition.  It 
is  quite  as  much  of  an  impossibility,  legally  considered,  as  it 
is  physically.  These  three  sons  would  have  the  actual  posses- 
sion of  the  lands;  they  would  be  entitled  to  receive  and  retain 
and  enjoy  the  rents  and  profits,  and  they  and  their  heirs  would 
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be  subjected  to  no  cbange  of  title  or  possession,  nor  other  dimi- 
nution of  interest  than  what  might  be  produced  by  an  appli- 
cation of  income,  or  of  any  proceeds  of  sales,  to  the  payment 
of  legacies.  The  result  is,  that  they  have  every  estate  and 
interest  in  possession,  in  remainder  and  in  reversion,  or  in 
other  words,  the  whole  fee  of  the  property.  It  was  the  design 
of  the  legislature,  in  the  revision  of  the  statute  of  uses,  to 
abolish  technical  and  useless  distinctions  between  the  title 
and  the  use,  and  to  convert  the  estate  of  a  beneficiary  into  a 
legal  estate,  commensurate  with  the  beneficial  interest  in- 
tended, whenever  the  trust  was  of  a  passive  or  formal  charac- 
ter, and  the  actual  possession  and  fruits  of  possession  were  the 
beneficiary's.  Under  section  47  of  the  article  upon  uses  and. 
trusts,  if  a  person  by  virtue  of  a  devise  shall  be  entitled  to  the 
actual  possession  of  lands,  and  the  receipt  of  the  rents  and 
profits  thereof,  in  law  or  in  equity,  he  shall  be  deemed  to  have 
a  legal  estate  of  the  same  quality  and  duration,  and  subject  to 
the  same  conditions  as  his  beneficial  interest.  This  article 
would  distinctly  operate  upon  the  devise  which  this  testator 
made  in  favor  of  his  three  sons,  to  vest  in  them,  from  the  time 
of  his  death,  a  legal  estate  in  fee  in  the  lands,  and  the  only 
conditions,  subject  to  which  the  devisees  would  take,  would  be 
that  the  land  might  be  resorted  to  for  the  payment  of  legacies, 
etc. 

As  executors,  they  would  administer  upon  the  personalty 
in  the  payment  of  debts  and  legacies,  and  in  the  establish- 
ment of  the  trust  funds  directed.  If  the  personalty  proved 
insufficient,  they  were  to  sell  or  mortgage  the  realty  to  com. 
plete  that  much  of  the  testator's  plan  of  distribution  of  his 
estate.  Whether  such  a  sale  or  mortgage  would  be  made 
under  the  power  conferred  by  the  will,  or  whether  it  would  be 
by  contribution  of  the  devisees  is,  obviously,  quite  a  profitless 
discussion.  The  fact  was,  that  the  real  estate  was  charged 
with  the  payment  of  debts  and  bequests  in  the  hands  of  the 
devisees,  and  they  were  personally  bound  for  the  payment: 
Broion  v.  Knapp,  79  N.  Y.  136. 

It  is  in  no  wise  necessary,  and  there  are  no  conditions  which 
demand,  that  we  should  construe  an  express  trust  out  of  the 
residuary  devise  for  the  three  sons.  The  doctrine  established 
by  the  cases  is,  that  a  trust  estate  will  never  be  implied,  where 
it  would  render  a  will  illegal  and  void.  If  we  were  to  hold 
this  devise  to  be  an  express  trust,  we  should  be  doing  a  work 
which  would  result  in  overthrowing  the  whole  testamentary 
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scheme,  for  the  accomplishment  of  no  useful  purpose,  and  not 
demanded  by  any  legal  principle. 

If  it  is  urged  that  the  inhibition  against  a  partition  or  a 
division  of  the  estate  for  a  period  of  six  years  and  the  restric- 
tion upon  the  power  of  alienation  are  provisions  which  for 
their  illegality  affect  the  will,  the  answer  is,  that,  as  invalid 
limitations  upon  the  free  ownership  of  the  property  devised, 
they  are  void,  and  may  be  disregarded:  Henderson  v.  Hender- 
son, 113  N.  Y.  1,  15;  Harrison  v.  Harrison,  36  N.  Y.  543. 

The  present  case  illustrates  the  peculiar  character  of  cases 
involving  the  construction  of  wills.  Each  case  must  be  deter- 
mined upon  its  own  particular  facts  and  features,  and  former 
precedents  are  rarely  availing  in  the  office  of  construction. 
The  supreme  importance  of  giving  effect  to  the  last  will  of  the 
decedent  requires  the  court  to  search  out  his  intention  and  to 
validate  his  scheme,  unless  to  do  so  would  contravene  the 
statute.  The  endeavor,  is  to  find  a  way  of  upholding  the  will, 
not  of  breaking  it  down;  and  thus  in  every  case  the  inherent 
purpose,  if  lawful,  should  be  effectuated  through  what  legal 
channels  of  construction  may  be  open.  We  should  not  make 
a  new  will  for  the  testator,  and  we  need  not  strain  to  support 
his  testamentary  plan,  if  the  object  is  unworthy,  or  commands 
our  just  condemnation. 

The  complaint  was  properly  dismissed  by  the  trial  court, 
and  the  judgment  of  the  general  term,  affirming  the  judg- 
ment of  dismissal,  should  be  affirmed  by  us,  with  costs. 

Wills,  Interpretatiok  of.  —  In  construing  a  will,  the  intention  of  the 
testator  is  to  be  ascertained  and  given  efifect:  Shadden  v,  Hembree,  17  Or.  14; 
Jasper  v.  Ja»per,  17  Or.  590;  Dulany  v.  Middleton,  72  Md.  67;  Roe  v.  Vingut, 
117  N.  Y.  204;  BarOett  v.  Patton,  33  W.  Va.  71;  Morrison  v.  Seasions'a  Estate, 
70  Mich.  297;  14  Am.  St.  Rep.  500,  and  note.  A  will  void  in  part  may  never- 
theless be  good  for  the  residue:  Kane  v.  OoU,  24  Wend.  641;  35  Am.  Dec. 
641.  Of  two  constructions  that  may  be  put  upon  a  will,  the  one  which  will 
sustain  it  is  preferred  to  the  one  which  will  defeat  it:  Roe  ▼.  Vingut^  117 
N.  Y.  204 
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Wills,  Jitbisdictioh  to  Construe.  —  Court  of  equity  htm  jurisdiction  ia 
an  action  in  behalf  of  the  next  of  kin  of  a  testator  to  construe  a  will 
disposing  of  personal  estate,  where  the  disposition  made  by  the  testator 
is  claimed  to  be  invalid  and  inoperative,  though  such  next  of  kin  claim 
in  hostility  to  the  will. 

Pbrpetdities. — A  Provision  in  a  Will,  Setting  apart  a  Trust  Fund 
TO  BE  Perpetually  Kept  by  the  trustees,  and  by  them  applied  to 
cemetery  purposes,  is  void,  because  it  involves  an  unlawful  suspension  of 
the  ownership  of  personal  property. 

Will  —  Devise  Void  for  Want  of  Designation  of  Beneficiaries.  —  A 
devise  of  the  residue  of  testator's  property  to  such  charitable  instita- 
tions  and  in  such  proportions  as  his  executors  and  J.  H.  shall  choose  and 
designate,  is  void,  because  it  substitutes  for  the  will  of  the  testator  the 
will  and  discretion  of  the  donees  of  the  power;  nor  can  such  will  be 
made  valid  by  the  donees  of  the  power  designating  and  thus  making 
certain  the  beneficiaries. 

J.  Edward  Swanstrorriy  Manley  A.  Raymond,  P.  H.  Vemont 
Fordham  Morris,  and  John  E.  Parsons,  for  the  appellants. 

Charles  A,  Jackson,  for  the  respondents. 

Andrews,  J.  The  jurisdiction  of  a  court  of  equity  to  en- 
tertain an  action  in  behalf  of  the  next  of  kin  of  a  testator  for 
the  construction  of  a  will  disposing  of  personal  estate,  where 
the  disposition  made  by  the  testator  is  claimed  to  be  invalid 
or  inoperative  for  any  cause,  was  asserted  by  the  chancellor  in 
Bowers  v.  Smith,  10  Paige,  200,  and  was  maintained  in  Wager 
V.  Wager,  89  N.  Y.  161,  and  in  Holland  v.  Alcock,  108  N.  Y. 
812;  2  Am.  St.  Rep.  420. 

It  is  true  that  in  such  cases  the  next  of  kin  claim  in  ho8- 
tility  to  the  will;  but  the  executors,  in  case  the  disposition 
made  by  the  testator  is  invalid  or  cannot  take  eflfect,  hold  the 
personalty  upon  a  resulting  trust  for  those  entitled  under  the 
statute  of  distributions,  and  thereby  the  jurisdiction  to  bring 
an  equitable  action  for  construction,  and  to  have  the  resulting 
trust  declared  by  the  court,  attaches  as  incident  to  the  juris- 
diction of  equity  over  trusts.  The  Code  of  Civil  Procedure, 
section  1866,  has  extended  the  remedy  so  as  to  include  suits  for 
construction  of  devises  in  behalf  of  heirs  claiming  adversely 
to  the  will;  and  it  would  not  be  consistent  with  the  spirit  of 
this  legislation  to  narrow  the  jurisdiction  in  cases  of  bequests 
of  personalty.  The  case  of  Chipman  v.  Montgomery,  63  N.  Y. 
221,  contains  expressions  which,  considered  independently  of 
the  facts  of  the  case,  may  seem  adverse  to  this  view;  but,  as  was 
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Baid  by  Rapallo,  J.,  in  Wager  v.  Wager^  89  N.  Y.  161,  "the  plain- 
tiffs there  had,  on  their  own  showing,  no  present  interest  in  the 
property,  and  might  never  have  any."  The  case  of  Horton  v. 
Cantwell^  108  N.  Y.  255,  was  one  also  where  the  plaintiff  had 
no  interest  in  the  ultimate  disposition  of  the  estate  there  in 
question,  whether' the  clauses  challenged  were  valid  or  invalid, 
and  the  court  decided  that  she  could  not  maintain  the  action. 

It  is  not  contended  that  the  provision  in  the  third  paragraph 
of  the  will,  and  the  modification  thereof  in  the  second  para- 
graph of  the  third  codicil,  setting  apart  a  trust  fund  to  be  per- 
petually kept  by  the  executors  and  trustees  and  their  successors, 
and  directing  the  application  of  the  income  for  cemetery  pur- 
poses, can  be  upheld.  These  provisions  are  manifestly  void, 
as  involving  an  unlawful  suspension  of  the  absolute  ownership 
of  personal  property. 

The  principal  question  in  the  case  relates  to  the  validity 
of  the  residuary  clause  in  the  second  codicil.  That  clause  is 
as  follows:  "11.  After  the  payment  and  discharge  of  my 
just  debts  (if  any  there  be),  funeral  expenses,  and  expenses 
of  administration,  and  after  all  legacies  and  bequests  men- 
tioned in  my  last  will  and  testament,  as  modified  by  my  codi- 
cils, shall  have  been  paid  in  full,  if  thereafter  there  shall  be 
any  residue  and  remainder  of  my  estate  and  property,  I  give 
and  bequeath  such  residue  and  remainder,  after  the  same 
shall  have  been  duly  converted  into  money,  as  follows,  viz.: 
To  such  charitable  institutions  and  in  such  proportions  as  my 
executors,  by  and  with  the  advice  of  my  friend  Rev.  John 
Hall,  D.  D.,  shall  choose  and  designate."  Subsequent  to  the 
death  of  the  testatrix,  and  prior  to  the  commencement  of  this 
action,  the  executors,  with  the  advice  and  approval  of  Dr. 
Hall,  made  a  written  choice  and  designation  of  certain  incor- 
porated charitable  institutions  organized  or  existing  under  the 
laws  of  this  state,  authorized  to  take  real  and  personal  property 
by  devise  and  bequest,  among  whom  they  directed  the  residu- 
ary estate  to  be  divided.  It  will  be  noticed  that  the  particu- 
lar donees  of  the  gift  are  not  designated  in  the  will.  They 
could  not  be  known  until  the  executors  should  select,  in  the 
manner  pointed  out,  the  particular  charitable  institutions 
which  should  take  the  bequest.  The  range  of  selection  was 
unlimited,  except  that  the  appointees  were  to  be  institutions 
of  charity,  and  perhaps,  also,  it  is  implied  that  they  were  to  be 
incorporated  charities,  because  a  provision  is  made  that  the 
institutions  selected  shall  be  under  no  disability  to  accept  the 
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legacy.  But  beyond  this  there  was  no  limitation  whatever. 
The  selection  was  not  confined  to  charitable  institutions  in 
this  state  or  in  the  United  States.  If  the  power  was  valid, 
the  executors,  with  the  approval  of  Dr.  Hall,  might  appoint 
the  gift  to  charitable  institutions  anywhere  in  this  country,  or 
in  foreign  countries.  The  will  did  not,  in  terms,  vest  the  title 
to  the  property  in  any  one  pending  the  exercise  of  the  power  of 
appointment.  It  was  not  given  to  the  executors,  nor  was  it 
given  to  any  particular  charitable  institution  which  could  be 
pointed  out  or  ascertained  at  the  death  of  the  testatrix.  If 
the  property  under  the  will  vested  anywhere,  it  was  in  the 
whole  aggregate  incorporated  institutions  of  the  whole  world, 
capable  of  taking  by  the  devise  or  bequest,  subject  to  being 
divested  in  favor  of  such  particular  charities  as  should  there- 
after be  designated  by  the  executors. 

The  question  presented  is  not  an  original  one  in  this  court. 
It  was  decided  adversely  to  the  defendants  in  the  case  of 
Prichard  v.  Thompson,  95  N.  Y.  76;  47  Am.  Rep.  9.  There  is, 
between  that  case  and  this,  no  distinction  in  principle.  In 
that  case,  the  legal  title  to  the  fund  was  vested  in  the  execu- 
tors in  trust.  In  this  case,  the  executors  were  given  simply  a 
power  in  trust,  without  clothing  them,  in  terms,  with  the  legal 
title  to  the  fund  to  be  distributed.  But  this  creates  no  legal 
distinction.  The  point  of  the  decision  in  Prichard  v.  Thomp- 
son, 95  N.  Y.  76,  47  Am.  Rep.  9,  is,  that  while  the  law  recog- 
nizes the  right  of  a  testator  by  will  to  create  powers  of 
appointment  and  selection,  and  will  sustain  dispositions  of 
property  made  pursuant  thereto,  although  the  testator  him- 
self did  not  designate  the  particular  itidividuals  in  whose 
favor  the  power  should  be  exercised,  nevertheless,  that  this 
right  is  subject  to  the  limitation  that  the  testator  must  him- 
self designate  the  class  of  persons  in  whose  favor  the  power 
may  be  exercised,  with  suflBcient  certainty,  so  that  the  court 
can  ascertain  who  were  the  objects  of  the  power,  and  that  a 
power  to  select  the  beneficiaries  from  among  all  the  members 
of  the  community,  or  all  corporations  of  a  particular  class, 
wherever  they  may  exist,  however  numerous,  is  void  for  in- 
definiteness.  Such  a  power  is  distinctly  in  contravention  of 
the  policy  of  the  statute  of  wills.  It  substitutes  for  the  will 
of  the  testator  the  will  and  discretion  of  the  donees  of  the 
power,  and  makes  the  latter  controlling  in  the  disposition  of 
the  testator's  property.  That  cannot  fairly  be  said  to  be  a 
<ii8position  by  the  will  of  the  testator,  with  which  the  testator 
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had  nothing  to  do  except  to  create  an  authority  in  another  to 
dispose  of  the  testator's  property  according  to  the  will  of  the 
donee  of  the  power,  with  no  limitation  except  that  the  distri- 
bution shall  be  made  among  corporations  to  be  selected  from 
a  large  class  of  corporations,  wherever  existing,  answering  the 
description  in  the  will. 

The  statute  of  powers  does  not  define  all  the  purposes  for 
which  a  power  over  property  may  be  created.  It  recognizes 
the  existence  of  powers  of  appointment  and  selection  which 
were  well  known  to  the  common  law.  But,  as  pointed  out  in 
the  opinion  of  Van  Brunt,  C.  J.,  in  the  general  term,  the  stat- 
ute presupposes  that  a  power  of  selection  must  be  so  defined 
in  respect  of  the  objects  that  there  are  persons  who  can  come 
into  the  court  and  say  that  they  are  embraced  within  the 
class,  and  demand  the  enforcement  of  the  power;  and  the 
same  principle  is  recognized  in  the  provision  that  "  if  the  trus- 
tee of  a  power  with  a  right  of  selection  shall  die  leaving  the 
power  unexecuted,  its  execution  shall  be  decreed  in  equity 
for  the  benefit  of  all  persons  designated  as  objects  <)f  the 
trust":  1  R.  S.,  p.  734,  sec.  100.  It  would  be  manifestly 
impracticable  for  the  court  to  ascertain  what  corporations 
constituted  the  whole  class  of  charitable  institutions  men- 
tioned in  the  will,  or  to  decree  the  execution  of  the  power  for 
the  benefit  of  the  numerous  class  embraced  in  the  description. 
The  difficulty  in  this  case  is  not  avoided  because  the  power  of 
selection  has  in  fact  been  exercised,  nor  because  it  has  been 
exercised  in  favor  of  corporations  which,  if  they  had  been  the 
direct  objects  of  the  testator's  bounty,  would  have  been  enti- 
tled to  take.  The  vice  lies  in  the  unauthorized  power.  What 
has  been  done  under  it  is  in  a  legal  sense  immaterial.  The 
validity  of  the  power  depends  upon  its  nature,  and  not  upon 
its  execution.  The  heirs  and  next  of  kin  of  the  testatrix  de- 
rive their  title  under  the  law  of  descents  and  distribution,  and 
their  rights  attached  immediately  on  the  death  of  the  testa- 
trix to  any  part  of  the  estate  not  validly  disposed  of  by  the 
will.  If  the  power  attempted  to  be  created  by  the  will  was 
valid,  their  rights,  whatever  they  were,  were  subject  to  it.  If 
invalid,  and  there  was  no  valid  alternative  disposition  by  the 
testator  of  the  residue,  they  immediately  became  entitled. 
This  question  was  considered  by  Rapallo,  J.,  in  Holland  v. 
Alrnck,  108  N.  Y.  323,  2  Am.  St.  Rep.  420,  and  it  is  unneces- 
sary to  further  elaborate  it. 

We  are  of  opinion  that  the  court  below  erred  in  holding  that 
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the  heirs  of  the  testatrix  are  excluded,  under  the  doctrine  of 
equitable  conversion,  from  any  interest  in  the  real  estate  of 
the  testatrix  remaining  undisposed  of.  The  testatrix  intended 
to  dispose  of  her  whole  estate,  which  consisted  of  both  real  and 
personal  property.  By  the  original  will  she  gave  the  residue, 
after  satisfying  charges  and  legacies,  to  certain  specified  cor- 
porations, "  after  the  same  shall  have  been  duly  converted 
into  money."  By  the  seventh  clause  of  the  will  she  directed 
the  executors  to  sell  and  convert  into  cash  all  her  real  estate, 
"  and  also  to  do  all  and  other  acts  and  things  which  may  be 
proper  and  requisite  in  law  for  the  purpose  of  and  to  accom- 
plish the  due  payment  of  the  bequests,  and  the  carrying  out 
all  of  the  provisions  in  this  my  last  will  and  testament  con- 
tained." By  her  second  codicil  she  revoked  the  residuary 
clause  in  the  will,  and  substituted  the  power  to  the  executors 
to  dispose  of  the  residue  to  which  reference  has  been  made, 
and  in  the  gift  to  the  institutions  to  be  designated,  she  uses 
the  same  language  as  in  the  gift  to  the  corporations  in  the 
will,  viz.,  "  after  the  same  [her  estate]  shall  have  been  con- 
verted into  money."  It  seems  to  be  quite  clear  that  the 
conversion  was  directed  for  the  purposes  of  the  will.  She  may 
reasonably  have  supposed  that  it  would  be  more  convenient 
that  the  corporations  should  take  their  respective  interests  as 
money,  and  not  as  land.  The  personal  estate  was  largely  in 
excess  of  the  sum  required  to  pay  charges  and  legacies  out- 
side of  what  was  given  by  the  residuary  clause.  The  direction 
to  sell  the  real  estate  apparently  could  have  had  no  purpose 
except  to  accomplish  an  easy  division  of  the  residuary  estate 
among  the  corporations  to  which  it  was  to  be  given.  The  gift 
failing,  the  purpose  of  the  conversion  ceased,  and  the  direction 
to  sell  the  real  estate  was  no  longer  imperative.  The  conver- 
sion was  not  directed  for  the  purpose  of  distribution  of  the 
estate  as  money  among  the  next  of  kin.  The  testatrix  never 
intended  that  they  should  take  it  in  any  form.  The  case  falls 
within  the  general  principle,  declared  in  many  cases,  that  a 
power  of  sale  in  a  will,  however  peremptory  in  form,  if  it  can 
be  seen  that  it  was  inserted  in  aid  of  a  particular  purpose  of 
the  testator,  or  to  accomplish  his  general  scheme  of  distribu- 
tion, does  not  operate  as  a  conversion,  where  the  scheme  or 
purpose  fails  by  reason  of  illegality,  lapse,  or  other  cause.  In 
that  case  the  property  retains  its  original  character,  and  it 
goes  to  the  heir  or  next  of  kin  as  real  estate  or  personalty,  as 
the  case  may  be.     Nothing  short  of  a  clear  intention,  to  be 
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collected  from  the  will,  that  the  land  shall  be  sold  and  con- 
verted into  money  before  division,  whether  the  particular 
purpose  fail  or  not,  will  be  sufficient  in  equity  to  change  the 
character  of  the  property.  In  England,  even  this  is  not  suffi- 
cient to  exclude  the  heir,  in  the  absence  of  an  express  gift  of 
the  proceeds  away  from  him:  Fitch  v.  Weber,  6  Hare,  145; 
Hopkinson  v.  Ellis,  10  Beav.  169;  Taylor  v.  Taylor,  3  De  Gex, 
M.  &  G.  190;  1  Williams  on  Executors,  668  et  seq.  In  this 
country  the  courts  do  not  seem  to  hold  so  strict  a  doctrine. 

The  result  is,  that  the  judgment  should  be  reversed  on  the 
appeal  of  the  infant  defendant  Kate  Haddock,  so  far  as  it  ad- 
judges an  equitable  conversion,  and  in  other  respects  it  should 
be  affirmed.  

The  principles  announced  in  the  foregoing  case  were  reaffirmed  in 
Fosdick  V.  Town  of  Hempstead,  125  N.  Y.  581.  In  that  case  it  appeared 
that  the  testator  gave  the  residue  of  his  estate  to  trustees  for  the  establish' 
meat  of  a  school  and  its  permanent  endowment  for  the  education  and  benefit 
of  such  persons  as  should  be  admitted  thereto  by  the  trustees  and  their  suc- 
cessors, which  school  was  to  be  located  in  the  township  of  Hempstead  and 
to  be  known  as  the  Hewlett  Academy.  The  trustees  were  directed  to  apply 
to  the  legislature  for  the  proper  acts  of  incorporation,  and  when  the  corpora- 
tion was  formed,  to  transfer  the  funds  to  its  trustees.  In  case  any  of  the 
trusts  should  fail  for  any  reason,  then  the  testator  gave  all  his  property  con- 
nected with  the  failing  of  such  trusts  or  trust,  one  half  to  the  corporation, 
rector,  church-wardens,  and  vestrymen  of  Trinity  Church,  Rockaway,  in  the 
county  of  Queens,  and  the  other  one  half  to  the  town  of  Hempstead,  to  be 
kept  as  a  fund  for  the  support  of  the  poor  of  such  town,  to  be  known  as  the 
Hewlett  fund.  On  the  trial  of  an  action  for  the  construction  of  the  will,  the 
bequest  to  the  academy  and  that  for  the  benefit  of  the  poor  of  the  town  of 
Hempstead  were  both  adjudged  to  be  void.  An  appeal  was  taken  to  the 
general  term,  which  determined  that  the  bequest  to  the  academy  wsw  void, 
but  that  to  the  town  was  valid,  but  that  as  there  was  no  equitable  conver- 
sion, the  town  could  not  take  the  real  estate.  A  further  appeal  was  prose- 
cuted to  the  court  of  appeals,  which,  in  giving  its  judgment,  deemed  it 
unnecessary  to  consider  the  question  of  equitable  conversion,  and,  speaking 
(by  Peckham,  J.,  disposed  of  the  other  questions  as  follows:  — 

"  What,  then,  did  the  testator  intend  by  the  language  of  thiB  bequest? 
Did  he  refer  to  those  persons  only  who  would  answer  the  statutory  definition 
of  poor,  for  whose  support  the  town  would  raise  money,  as  provided  by 
statute,  to  be  expended  by  its  officers  elected  or  appointed  for  that  purpose? 
or  did  he  mean  that  broader  class  of  people  who,  while  not  blind,  lame,  old, 
or  impotent  bo  aa  to  be  unable  to  work,  would  yet,  in  generad  estimation,  be 
regarded  as  fit  sabjects  of  individual  charity  on  account  of  their  poverty, — 
people,  in  other  words,  who  would  have  no  statutory  ground  to  ask  for  relief 
from  the  town  officers,  but  who,  from  the  necessities  of  their  case,  could 
appeal  with  almost  irresistible  force  to  the  generosity  of  the  charitable? 

"  I  think  it  was  the  broader  class.  It  seems  to  me  that  the  testator  had  in 
mind  that  persons  answering  such  description  should  be  relieved  as  far  aa  the 
funds  provided  by  him  would  permit,  and  in  such  manner  as  to  show  that 
Am.  St.  Rbp.,  Vou  XXL  —48 
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the  gift  was  from  his  bounty,  and  that  the  charity  flowed  from  hia  fund  to 
the  recipient  in  each  individual  case.  He  did  not  wish  the  special  character 
of  this  fund  to  be  lost  by  the  simple  addition  of  that  amount  to  the  town 
moneys  raised  for  the  support  of  the  statutory  poor;  but  every  time  an  indi* 
vidual  was  relieved  by  moneys  arising  from  it,  he  wanted  that  individual  to 
feel  that  he  was  relieved  by  the  bounty  of  the  testator. 

"  I  reach  this  conclusion  from  an  examination  of  the  language  of  this  will. 
He  gives  one  half  of  the  residue  of  his  estate  to  this  town,  to  be  kept  as  a 
fund  for  the  support  of  the  poor  of  said  town,  and  to  be  known  as  the  Hew- 
lett fund.  Its  special  character  would  be  lost  as  a  mere  addition  to  the 
moneys  raised  by  the  town.  It  would  go  into  the  hands  of  the  town  oflBcers 
precisely  like  the  moneys  raised  by  taxation,  and  would  substantially  form  a 
part  thereof,  and  it  would  be  paid  out  by  them  the  same  as  such  moneys, 
and  in  that  way  its  identity  as  the  Hewlett  fund  would  be  ignored. 

"The  recipient  of  the  public  alms  of  the  town  would  probably  recognize 
nothing  of  the  difference  in  source  from  which  any  part  of  the  moneys  came, 
but  the  whole  would  be  regarded  as  provided  by  the  town  and  raised  by 
taxation. 

"  The  testator  evidently  attached  some  importance  to  the  naming  of  the 
fund,  and  to  its  separate  preservation  as  the  Hewlett  fund,  and  it  can  only 
be,  as  it  seems  to  me,  because  he  was  desirous  of  perpetuating  his  name 
among  the  poor  of  the  town  as  their  benefactor  to  the  extent  of  that  fund. 
To  mingle  its  income  or  its  principal  with  the  town  moneys,  and  to  pay  it  all 
out  indiscriminately  as  town  moneys  raised  by  taxation,  would,  as  I  think, 
seriously  impair  the  fulfillment  of  that  desire. 

"  Again,  I  think  the  natural  inclination  of  an  individual  would  be  to  the 
broader  class,  because  otherwise  the  gift  is  really  not  to  the  ppor,  but  to  the 
town,  to  aid  it  in  the  discharge  of  its  own  statutory  duty,  and  in  that  way 
to  lessen  the  taxes  on  the  community  at  large.  The  tax-payers  of  the  town 
may  not  all  answer  the  description  of  rich  men,  but  they  certainly  would 
still  less  answer  the  description  of  the  poor  of  the  town;  and  yet  the  gift 
would  be  to  the  tax-payers,  in  effect,  if  the  other  interpretation  were  adopted. 
It  would  be  to  them,  in  effect,  because  the  probable  and  natural  result  of  such 
a  bequest  would  be,  not  to  make  an  addition  to  the  fund  available  for  the 
support  of  the  town  poor  by  just  the  amount  of  the  gift,  but  to  decrease  by 
just  that  sum  the  amount  which  would  otherwise  be  raised  by  taxation. 
Language  in  some  respects  like  that  used  in  this  will  has  been  held,  in  Eng- 
land, to  create  a  charitable  trust  fund  to  be  expended  by  the  corporation  in 
aid  of  the  poor,  and  not  of  the  poor-rates.  Some  of  the  English  cases  held 
that  the  fund  was  intended  to  be  distributed  to  the  poor,  to  the  exclusion  of 
those  who  were  town  charges,  and  some  held  that  the  distribution  was  in- 
tended to  be  indifferently  to  both  classes,  but  not  in  exoneration  of  the  poor- 
rates.  These  cases  were  cited  by  counsel  for  the  executors,  and  will  be  found 
in  the  synopsis  of  his  brief  by  the  reporter. 

"I  think,  too,  that  this  fund  was  given,  in  trust  and  in  perpetuity,  to  th« 
town,  to  be  kept  as  a  fund,  and  the  income  only  to  be  used  for  the  purpose 
indicated  in  the  will.  How  could  it  be  kept  as  a  fund  which  was  to  be  known 
as  the  Hewlett  fund,  if  the  principal  were  to  be  paid  out  at  any  time?  To 
be  kept  as  a  fnnd  under  the  circumstances  of  this  case,  and  where  the  gift  is 
to  a  corporation,  must  mean  to  be  perpetually  kept  as  a  fund.  The  fact  that 
the  word  *  trust '  is  not  used  is  of  no  great  importance.  The  languia^e  which 
is  used  imports,  necessarily,  that  the  income  only  of  the  gift  is  to  be  used  by 
the  town,   and  for  the  purpose  of  doing  something  which  the  town  is  not 
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otherwise  legally  caHed  upon  to  do.  The  town  owes  no  legal  duty  to  the 
broad  class  of  poor  people  intended  to  be  benefited  by  this  provision  in  their 
favor.  And  when  the  bequest  is  thus  made  to  the  town,  it  must  be  on  the 
trust  that  it  will  carry  out  the  purpose  of  the  giver,  although  it  ia  much 
broader  thau  any  legal  liability  of  its  own,  and  consequently  the  gift  cannot 
be  for  its  own  sole  benefit  If  not  for  its  own  sole  benefit,  then  it  must  be  in 
trust  for  the  benefit,  to  a  greater  or  less  extent,  of  some  other  person,  body,  or 
class. 

"  Having  reached  the  eoaclusion  that  the  testator  intended  by  his  will  to 
create  a  fund  to  be  given  in  trust  to  the  town  in  perpetuity,  the  income  only 
to  be  used  for  the  benefit,  generally,  of  the  poor  of  that  town,  and  not  to  be 
confined  to  the  class  of  poor  which  the  town  was  under  a  statutory  liability 
or  duty  to  support,  we  may  now  inquire  whether  such  intention  can  be  law- 
fully carried  out. 

"Regarding  the  questions  in  this  case  in  the  light  we  do,  it  is  unnecessary 
to  determine  whether  the  town  has  the  legal  power  to  take  gifts  by  bequest 
absolutely,  to  be  applied  by  it  in  its  discretion  to  some  one  or  all  of  its  cor- 
porate or  administrative  purposes,  or  to  take  in  the  same  way  such  gifts  in 
trust,  and  the  income  only  to  be  applied  to  some  named  corporate  or  admin- 
istrative purpose.     It  may  be  conceded  that  it  has  both  powers. 

"  The  question  still  remains  whether  the  trust  which  the  testator  has  at- 
tempted to  create  is  a  void  trust.  In  Shotwell  v.  Mott,  2  Sand.  Ch.  46,  a  trust 
quite' as  vague  as  is  the  one  under  discussion  was  held  to  be  valid;  and  if  that 
case  were  still  an  authority  in  this  state,  we  should  have  no  difficulty  in  up- 
holding this  trust,  BO  far  aa  the  question  of  an  ascertained  beneficiary  is  con- 
cerned. 

"  That  case  was  decided  soon  after  the  adoption  of  the  Revised  Statutes, 
and  it  held  that  they  did  not  apply  to  charitable  uses,  but  that  they  were 
aimed  at  private  trusts  and  accumulations  for  posterity;  that  public  trusts 
and  charitable  uses  were  not  within  the  intention  of  the  legislature  or  the 
spirit  of  the  enactment.  The  trust  was  upheld  under  the  doctrine  of  chari- 
table trusts. 

"The  Shotwell  case  was  alluded  to  in  Bascom  v.  Alberteon,  34  N.  Y.  584, 
609,  by  Porter,  J.,  and  shown  to  have  been  overruled;  and  in  Hohnea  v.  Mead^ 
52  N.  Y.  382,  337,  Allen,  J.,  maintained  that  it  had  never  been  accepted  by 
the  profession. 

"  It  would  be  quite  inappropriate  to  now  repeat  the  history  of  the  contest  in 
this  state  upon  the  question  whether  the  English  doctrine  of  charitable  uses 
ever  prevailed  here.  A  general  review  of  that  contest  was  made  by  the  late 
Judge  Rapallo  in  the  recent  case,  in  this  court,  of  Holland  v.  A  Icock,  108 
N.  Y.  312,  2  Am.  St.  Rep.  420,  and  his  opinion  leaves  nothing  to  be  added 
on  that  subject. 

"That  case  leaves  the  doctrine  no  longer  in  doubt  that  to  constitute  a 
valid  trust  there  must  be  a  defined  beneficiary,  and  the  absence  of  such  is,  as 
a  general  rule,  fatal  to  the  validity  of  a  testamentary  trust.  Is  there  any 
such  beneficiary  named  or  to  be  found  in  this  will?  The  learned  counsel  for 
the  town  says  there  is,  and  founds  his  assertion  upon  the  claim  that  the  bene- 
ficiaries are  composed  of  the  class  defined  by  law,  and  are  limited  to  such 
poor  persons  as  the  town  is  now  or  may  from  time  to  time  be  compelled  to 
support.  But  we  hold  that  the  testator  did  not  intend  to  limit  his  charity  by 
any  such  boundary.  His  intention  was,  as  we  have  alreaily  stated,  to  embrace 
within  his  charity  a  much  broader,  while  at  the  same  time  a  much  less  well- 
defined,  class,  depending  very  greatly  upon  the  individual  views  of  the  per- 
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son  or  persons  who,  for  the  time  being,  exercised  the  trust;  and  we  say  to 
such  an  extent  is  the  power  of  choice  vested  in  the  trustee  that  no  one  could 
claim  the  enforcement  of  the  trust  in  his  own  favor  or  in  favor  of  others. 
The  beneficiaries  are  neither  named  nor  capable  of  being  ascertained  withia 
the  rules  of  law  applicable  to  these  cases.  I  think  this  is  now  necessary,  in 
order  to  create  a  valid  trust. 

"The  case  of  Power  v.  Cassidy,  79  N.  Y.  602,  35  Am.  Rep.  550,  is  no  au- 
thority for  the  validity  of  this  trust.  That  case  is  authority  for  the  proposi- 
tion that  a  testator  may  confer  upon  his  executors  or  trustees  the  power  to 
divide  a  bequest  or  devise  among  such  persons  as  they  may  select  from  cer- 
tain classes  which  are  designated  by  the  testator,  where  such  classes  are  suffi- 
ciently identified,  described,  and  limited,  as  not  to  render  the  devise  or 
bequest  void  for  uncertainty.  It  was  also  therein  held  that  a  description  of 
the  beneficiaries  by  the  testator  as  '  such  Roman  Catholic  charities,  institu- 
tions, sahools,  and  churches  capable  of  taking  by  devise  and  bequest  in  the 
city  of  New  York  *  as  the  majority  of  his  executors  should  decide,  and  in 
such  proportions  as  they  should  think  proper,  was  sufficiently  definite  to  be 
valid.  The  necessity  of  an  ascertained  beneficiary  was  recognized.  The  will 
simply  gave  a  power  to  the  executors  to  decide  which  should  have  the  prop- 
erty or  money,  once  for  all,  and  in  what  proportions,  out  of  a  class  sufficiently 
described  and  identified  in  the  will,  so  as  not  to  render  the  devise  or  bequest 
void  for  uncertainty.  That  is  a  very  diflferent  power  from  the  one  attempted 
to  be  conferred  by  this  will;  for  here  the  beneficiaries  are  not  capable  of  defi- 
nite ascertainment,  but  depend  forever  upon  the  personal  choice  of  a  trustee 
or  trustees,  who  may  give  to  A  to-day,  and  refuse  to  give  to  him  next 
week,  under  precisely  the  same  facts.  Others  may  have  come  under  the 
observation  of  the  trustees  in  the  mean  time  who  are,  in  their  judgment, 
even  more  than  A,  proper  objects  of  the  charity  of  the  testator.  No  definite 
class  is  described,  limited,  or  identified  in  the  will  under  consideration. 
Judge  Rapallo,  in  the  case  of  Holland  v.  Alcock,  108  N.  Y.  312,  2  Am.  St. 
Rep.  420,  speaks  of  this  case  of  Power  v.  Cassidy,  79  N.  Y.  602,  35  Am.  Rep, 
550,  and  says  that  it  was  regarded  as  going  a  great  ways  in  holding  the  bene- 
ficiaries sufficiently  defined  or  capable  of  ascertainment,  and  the  court,  in 
other  cases  since  that,  has  announced  that  the  decision  was  not  to  be  ex- 
tended.   See  Prichard  v.  Thompson,  95  N.  Y.  76;  ^7  Am.  Rep.  9. 

"  We  are  entirely  convinced  that  a  bequest  at  this  day  to  a  town,  in  trust, 
in  perpetuity,  for  the  benefit  of  the  poor  of  the  town,  not  confined  to  those 
for  whose  support  the  town  is  under  a  statutory  liability,  is  invalid  for  the 
want  of  an  ascertained  beneficiary. 

"  The  support  of  those  persons  who  do  not  fall  within  the  description  of 
persons  for  whose  support  the  town  is  under  any  statutory  or  other  legal  ob- 
ligation is  not  so  germane  to  the  purposes  of  town  organization  as  to  make 
a  trust  for  that  object  on  the  part  of  the  town  valid.  The  fact  that  the 
bequest  is  to  a  town  does  not  overcome  the  fatal  objection  of  the  want  of 
a  beneficiary  ascertained  or  ascertainable,  and  no  function  of  a  town  as  a 
corporation,  either  for  corporate  or  administrative  purposes  (whatever  the 
distinction  may  be),  is  subserved  by  a  bequest  for  the  support  of  the  poor 
for  whose  support  it  is  under  no  legal  obligation  to  provide,  either  in  whole  or 
in  part. 

"  Special  grants  of  power  have  been  supposed  necessary  in  order- to  enable 
cities  and  villages  to  act  as  trustees  of  property  given  for  charitable  pur- 
poses, including  the  relief  of  distress,  and  the  absence  of  any  such  enablingf 
statute  in  the  C£tse  of  towns  is  quite  potent  evidence  that  they  have  no  such 
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power:  Laws  of  1840,  c  318,  sec.  2;  Laws  of  1841,  o.  261,  an  addition  to 
the  above  act. 

"  In  holding  this  beqaest  to  the  town  of  Hempstead  to  be  a  tmst,  I  have 
not  overlooked  the  cases  cited  by  couusel,  which  decide,  as  he  claims,  that 
gifts  of  this  nature  to  a  town  are  absolute.  In  Williams  v.  Williams,  8  N.  Y. 
625,  the  bequest  to  the  trustees  of  the  church  in  the  village  of  Huntington, 
and  their  successors,  in  trust,  for  the  support  of  a  minister,  was  held  valid, 
for  reasons  given  by  Denio,  J.,  in  his  opinion.  He  held  that  the  gift  was  for 
one  of  the  purposes  for  which  the  corporation  was  created,  and  that  it  was 
not  necessary  to  the  validity  of  a  bequest  to  a  religfous  corporation  that  it 
should  be  given  generally  for  all  the  purposes  for  which  it  may  be  legally 
ased;  that  the  corporations  of  a  religious  nature  were  authorized  to  take 
property  for  the  use  of  the  society,  '  or  other  pious  uses, '  and  that  a  bene- 
f  1  tor  might  apply  his  bounty  to  the  whole  or  any  one  or  more  of  the  various 
purposes  for  which  the  corporations  were  authorized  to  hold  property. 

"Thus  in  the  case  at  bar,  if  the  bequest  had  been  for  the  support  of  those 
poor  persons  for  whose  maintenance  the  town  was  legally  liable  to  provide,  it 
might  in  that  case  be  claimed,  perhaps,  that  such  bequest  was  for  one  of  the 
purposes  for  which  the  town  was  organized  or  incorporated,  and  was  there* 
fore  valid. 

"  The  objection  that  the  legacy  was  illegal,  and  creating  a  perpetuity 
contrary  to  the  provisions  of  1  Revised  Statutes,  page  773,  section  1,  was 
Burmoanted  by  Judge  Denio,  in  the  Williams  case,  by  showing  that  religious 
corporations,  before  the  Revised  Statutes,  were  authorized  to  hold  real  and 
personal  estate  in  perpetuity,  and  that  the  power  was  not  taken  away  by  the 
adoption  of  those  statutes;  that  as  such  corporations  had  the  power  to  take 
and  hold  property  in  perpetuity  for  the  purpose  of  their  incorporation,  it  was 
legal  for  a  donor  to  prescribe,  by  way  of  limitation,  that  his  gift  should  be 
kept  and  preserved  so  as  to  subserve  the  purposes  which  the  corporation  was 
created  to  promote,  and  that  it  was  no  more  than  to  declare  that  the  property 
should  be  devoted  to  the  objects  which  the  legislature  had  in  view  when  pro< 
viding  for  the  existence  of  the  corporation. 

"  The  learned  judge  was  also  of  the  opinion  that  the  statutes  concerning 
expectant  estates  in  personal  property  were  not  applicable  to  property  be- 
queathed to  one  of  these  charitable  corporaticms  to  be  applied  to  any  corpo- 
rate purpose;  the  legislature  never  intended  that  the  statutes  should  reach 
so  far  as  to  include  corporations  holding  property  which  they  had  a  right  to 
hold  for  corporate  purposes,  although  the  property  was  to  be  held  in  per- 
petuity and  the  income  only  applied  to  one  or  more  of  such  purposes. 

"In  Adams  v.  Perry,  43  N.  Y.  487,  500,  Grover,  J.,  was  of  the  opinion 
that  the  reason  why  gifts  to  such  corporations  were  valid  was,  that  by  their 
charters  they  were  authorized  to  take  and  hold  property,  and  were  thus  ex- 
empted from  the  operation  of  the  law  regarding  the  suspension  of  the  abso- 
lute power  of  alienation  of  real  and  the  absolute  ownership  of  personal 
property.  It  is  seen,  however,  that  the  gift,  in  order  to  take  effect  as  an  ab- 
solute one,  must  be  for  somo  one  or  all  of  the  purposes  for  which  the  corpo- 
ration was  created.  If  the  gift  were  to  the  town  for  the  purpose  of  investing 
the  principal  and  applying  the  income  to  the  support  of  an  opera  company, 
it  could  not  be  said  that  the  gift  was  an  absolute  one,  and  that  the  town  took 
it  with  the  right  to  apply  it  to  any  of  its  corporate  purposes.  It  would  be 
a  gift  in  trust,  to  apply  it  to  certain  purposes  not  corporate,  and  the  trust 
and  the  gift  would  alike  be  void. 

"  It  is  this  circumstance,  that  the  gift  in  this  case  is  not  for  corporate  pur- 
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poses,  which  takes  it  out  of  the  principle  upon  which  the  cases  cited  were 
decided.  The  cases  of  Wetmore  v.  Parker,  52  N.  Y.  459,  Le  Gouteulz  v.  Buf- 
falo, 33  N.  Y.  333,  Vail  v.  Long  Island  R.  R.  Co.,  106  N.  Y.  283,  60  Am. 
Rep.  449,  were  all  instances  of  a  gift  to  a  corporation  having  power  to  take  for 
the  purpose  that  the  gift  was  intended,  and  hence  a  direction,  accompanying 
the  gift,  that  it  was  to  be  used  only  for  a  corporate  purpose,  or  that  the  in- 
come only  was  to  be  used,  did  not  create  a  trust.  It  was  simply  saying  that 
the  gift  was  for  the  purpose  of  aiding  the  corporation  in  the  discharge  of 
some  of  its  corporate  functions. 

"It  has  been  argued 4hat  where  a  legacy  is  given  to  a  corporation  having 
power  to  use  the  money  for  several  and  distinct  corporate  purposes,  to  be 
applied  to  one  corporate  purpose  only,  the  gift  was  not  absolute,  but  was 
in  trust,  to  be  applied  as  directed  by  the  donor.  Whether  that  be  true  or 
not,  is  immaterial  here.  The  purpose  of  the  gift  in  this  case  was  outside  of 
any  corporate  or  administrative  purpose." 


EiDDEN  V.  Thrall. 

[125  New  York,  572.] 

Gorr  Causa  Mortis  —  Evidence.  —  Where  the  fact  of  a  gift  catua  mortis  is 
testified  to  by  the  donee  or  a  member  of  his  family,  a  writing  exe- 
cuted by  the  donor  a  few  days  before  making  the  alleged  gift  is  admissi- 
ble as  corroborative  evidence,  if  it  shows  an  intention  to  give,  and  thus 
corroborates  the  evidence  of  a  gift  subsequently  made. 

dm  Causa  Mortis  of  Mokey  Deposited  in  Bank  may  be  consummated 
by  a  delivery  to  the  donee  of  the  bank-book  representing  the  deposits, 
though  the  corporation  with  which  the  deposits  were  made  had  adopted 
a  by-law  declaring  that  drafts  may  be  made  personally,  or  by  an  order  in 
writing  by  the  depositor,  or  by  his  power  of  attorney,  duly  authenti- 
cated, and  that  any  one  presenting  such  order  or  power  of  attorney  must 
be  known,  or  made  known,  as  one  authorized  to  receive  the  money. 

Gist  Caqsa  Mortis  may  be  Made  by  One  in  Apprehension  of  Death 
FROM  A  Surgical  Operation  to  which  he  intends  voluntarily  to  expose 
himself,  if  such  operation  is  made  necessary  by  a  present  disease. 

Gift  Causa  Mortis  must  be  in  Apprehension  of  Some  Present  Disease 
or  some  other  impending  peril,  and  becomes  void  upon  recovery  from  the 
disease  or  escape  from  the  peril. 

Gift  Causa  Mortis  need  not  be  Made  in  Extrbhis  when  there  is  no 
time  or  opportunity  to  make  a  will. 

Gift  Causa  Mortis  when  Death  did  not  Result  from  the  Disease  ob 
Peril  Apprehended.  —  If  a  gift  causa  mortia  is  made  in  view  of  the 
peril  of  a  surgical  operation  to  which  the  donor  is  about  to  submit,  and 
he,  after  submitting  to  the  operation,  and  before  his  recovery  therefrom, 
dies  from  another  disease  or  cause,  the  gift  is  valid.  It  is  true  that  such 
a  gift  becomes  inoperative  if  the  donor  recovers  from  the  disease  or  es- 
capes the  peril  in  contemplation  when  it  was  made;  bat  if  he  does  not 
recover,  the  gift  is  good,  though  his  death  results  from  a  oaose  not  appre- 
hended by  him. 

Carlisle  Nonoood,  Jr.,  for  the  appellants. 

John  H.  Corwin  and  William  D.  Veeder,  for  the  respondent. 
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Earl,  J.  On  the  first  day  of  October,  1888,  Charles  H. 
Edwards  had  money  on  deposit  in  pavings  banks,  and  kept 
the  savings  banks'  books  in  a  tin  box,  and  on  that  day  he  de- 
livered the  tin  box  to  the  plaintiff,  informing  him  that  he  was 
about  to  go  to  St.  Luke's  Hospital,  in  the  city  of  New  York, 
to  have  an  operation  performed  for  hernia,  and  that  he  was 
apprehensive  he  might  die  from  the  result  of  the  operation, 
and  said  to  him  that  if  he  did  not  return,  he  gave  him  the 
box  and  its  contents.  He  went  to  the  hospital  on  the  next 
day,  and  on  the  fifth  day  of  October  an  operation  was  there 
performed  for  inguinal  hernia.  The  operation  was  not  dan- 
gerous, and  was  apparently  successful.  But  on  the  sixteenth 
day  of  October  he  suddenly  died,  from  heart  disease,  with 
which  he  was  afflicted  when  he  went  to  the  hospital.  He  had 
not  returned  from  the  hospital,  and  had  not  recovered  from 
the  disease  for  which  the  operation  was  performed,  nor  from 
the  results  of  the  operation. 

The  defendants  claim  that  the  circumstances  were  such 
that  a  valid  gift  was  not  made,  mainly  because  Edwards  did 
not  die  from  the  disease  on  account  of  which  he  went  to  the 
hospital,  and  from  which  he  apprehended  death  might  ensue. 

The  case  is  novel  in  some  of  its  features,  and  interesting.  I 
have  carefully  considered  the  able  argument  submitted  on 
behalf  of  the  appellants,  and  am  satisfied  that  the  judgments 
of  the  courts  below  upholding  the  gift  are  right. 

The  gift  was  sufiiciently  proved.  The  facts  which  took 
place  at  the  time  of  the  gift,  on  the  first  day  of  October,  were 
testified  to  by  the  plaintiff's  wife.  There  were  sixteen  bank- 
books, and  they  represented  about  forty  thousand  dollars  of 
deposits.  Such  a  gift  should  be  proved  by  very  plain  and  sat- 
isfactory evidence,  and  if  the  case  depended  upon  the  evidence 
of  the  wife  alone,  any  court  might  well  hesitate  to  uphold  the 
gift.  But  on  the  previous  day  (September  80th)  Edwards 
wrote  the  following  letter,  addressed  to  the  plaintiff:  — 

"  Friend  Jim,  —  Should  I  not  survive  from  the  eflfects  of 
the  operation  about  to  be  performed  on  me  at  St.  Luke's  Hos- 
pital, this  is  my  last  will  and  request,  that  you  will  take 
charge  of  my  body,  and  have  it  placed  in  my  family  plat  in 
Greenwood  Cemetery,  and  also  that  you  will  take  full  charge 
of  all  my  personal  effects  of  every  kind,  and  to  have  and  hold 
the  same  unto  yourself,  your  heirs  and  assigns  forever.  You 
will  find  my  papers  and  all  my  accounts  in  the  box. 

"C.  H.  Edwards." 
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This  was  inclosed  in  an  unsealed  envelope,  addressed  to  the 
plaintiff,  and  placed  by  Edwards  in  the  bureau  in  the  room 
occupied  by  him  in  plaintiff's  house,  where  it  was  found  about 
a  week  after  his  burial  by  plaintiff's  wife  and  his  aunt,  both  of 
whom  proved  the  handwriting  to  be  that  of  the  donor.  The 
genuineness  of  this  letter  was  not  disputed  upon  the  trial. 
While,  standing  alone,  it  would  not  have  been  sufficient  to 
establish  the  gift,  it  furnishes  strong  confirmation  of  the  evi- 
dence of  plaintiff's  wife  as  to  the  gift,  and  leaves  no  reason  to 
doubt  that  it  was  made  as  she  testified.  It  was  competent  as 
corroborating  evidence,  just  as  the  oral  or  written  declarations 
of  the  donor  previously  made  would  have  been,  showing  the 
intention  to  give,  and  thus  corroborating  the  evidence  as  to  the 
actual  gift  subsequently  made.  I  have  found  no  authority 
condemning  such  evidence.  In  all  cases  where  probate  of  a 
will  is  contested  on  the  ground  of  undue  influence,  fraud, 
incompetency,  or  forgery,  the  previous  declarations  or  state- 
ments, in  any  form,  of  the  testator,  showing  an  intention  in 
harmony  with  the  instrument  offered  for  probate,  have  al- 
ways been  held  competent,  —  not  as  sufficient,  standing  plone, 
but  as  corroborating  the  other  evidence  offered  by  the  pro- 
ponent. 

The  gift  was  consummated  by  the  delivery  of  the  books, 
and  no  other  formality  was  needed  to  constitute  the  actual 
delivery  of  the  bank  deposit  needful  to  vest  the  possession 
and  title  in  the  donee.  In  savings  banks  in  this  state,  such 
deposit-books  are  issued  as  evidence  of  the  indebtedness  of 
the  banks.  Withdrawals  of  deposits  are  entered  in  the  same 
books,  so  that  the  deposit-book  always,^  with  the  addition  of 
any  interest,  shows  the  actual  state  of  the  accounts  between 
the  depositor  and  the  bank,  and  the  whole  indebtedness  of 
the  bank.  It  answers  the  same  purpose  in  the  case  of  a  sav- 
ings bank  that  is  answered  by  a  certificate  of  deposit  in  the 
case  of  other  banks.  The  decisions  are  not  entirely  harmoni- 
ous as  to  the  sufficiency  of  the  mere  delivery  of  such  deposit- 
books  to  constitute  a  valid  gift,  either  inter  vivos  or  causa 
mortis.  But  the  general  rule  in  England  and  in  this  country, 
and  particularly  in  this  state,  is,  that  any  delivery  of  prop- 
erty which  transfers  to  the  donee  either  the  legal  or  equitable 
title  is  sufficient  to  effectuate  a  gift;  and  hence  it  has  been 
held  that  the  mere  delivery  of  non-negotiable  notes,  bonds, 
mortgages,  or  certificates  of  stock  is  sufficient  to  effectuate  a 
gift:  2  Redfield  on  Wills,  312;   Westerlo  v.  De  Witt,  36  N.  Y. 
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340 J  93  Am.  Dec.  517;  Champney  v.  Blanchard,  39  N.  Y.  Ill; 
Fenfield  v.  Thayer,  2  E.  D.  Smith,  305;  Walsh  v.  Sexton,  55 
Barb.  251;  Johnson  v.  Spies,  5  Hun,  468;  Allerton  v.  Lang,  10 
Bosw.  362;  Camp's  Appeal,  36  Conn.  88;  4  Am.  Rep.  39; 
Bates  V.  Kempton,  7  Gray,  382;  Chase  v.  Redding,  13  Gray, 
418;  Pierce  v.  Boston  Savings  Bank,  129  Mass.  425;  37  Am. 
Rep.  371;  Tillinghast  v.  Wheaton,  8  R.  I.  536;  5  Am.  Rep.  621; 
94  Am.  Dec.  126;  In  re  Mead,  L.  R.  15  Ch.  Div.  651;  Moore  v. 
Moore,  L.  R.  18  Eq.  474. 

But  the  learned  counsel  for  the  appellants  calls  our  atten- 
tion to  one  of  the  by-laws  of  the  bank,  printed  in  the  deposit- 
book  in  question  in  this  action,  and  claims  that  the  delivery 
was  not  eflfectual  without  the  written  order  of  the  donor.  The 
by-law  is  as  follows:  "Drafts  may  be  made  personally  or  by 
the  order,  in  writing,  of  the  depositor,  if  the  bank  have  the 
signature  of  the  party  on  their  signature-book,  or  by  letters 
of  attorney  duly  authenticated;  but  no  person  shall  have  the 
right  to  demand  any  part  of  the  principal  or  interest  without 
producing  the  pass-book,  that  such  payments  may  be  entered 
therein.  If  the  person  giving  the  order  or  power  of  attorney 
cannot  write,  he  or  she  must  make  his  or  her  mark,  in  the 
presence  of  a  subscribing  magistrate  or  some  one  whose  sig- 
nature is  known  at  the  bank,  and  any  person  presenting  said 
order  or  power  of  attorney  must  be  known  or  made  known  to 
the  bank  as  the  one  authorized  to  receive  the  money." 

This  by-law  requires  an  order  or  power  of  attorney  when 
some  one  seeks  to  draw  money  for  the  depositor,  or  the  de- 
positor's money.  But  the  depositor  can  draw  the  money 
without  making  an  order,  simply  by  the  presentation  of  the 
deposit-book,  and  so  can  any  owner  of  the  book.  Suppose 
the  plaintiflF  had  purchased  the  book,  and  had  thus  become 
the  absolute  owner  thereof;  he  could  have  drawn  the  money, 
as  owner,  on  presentation  of  the  book,  and  the  bank  could  not 
have  required,  as  a  condition  of  payment,  that  he  should  pro- 
cure a  power  of  attorney  or  an  order  from  one  having  no  in- 
terest, legal  or  equitable,  in  the  deposit.  The  owner,  in  such 
a  case,  should  produce  satisfactory  evidence  of  his  ownership 
of  the  book,  and  if  the  bank  refused  to  pay,  he  would  be 
obliged  to  establish  such  ownership  by  any  competent  evi- 
dence, and  nothing  more;  and  his  rights  as  purchaser  would 
be  no  greater  than  his  rights  as  donee.  He  has  the  same 
right  to  enforce  a  payment  that  he  would  have  had  if  he  had 
been  the  donee  of  any  non-negotiable  chose  in  action,  or  a 
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certificate  of  deposit,. or  unindorsed  note.  He  could  establish 
his  right  to  payment  in  such  a  case  by  any  proof  showing 
that  he  was  the  absolute  legal  or  equitable  owner. 

The  claim  is  also  made  that  the  donor  could  not  make  the 
gift  in  the  apprehension  of  death  from  a  surgical  operation  to 
be  performed  in  the  future,  to  which  he  intended  voluntarily 
to  expose  himself.  But,  without  taking  a  broader  view,  death 
from  a  surgical  operation  made  necessary  by  a  present  dis- 
ease is,  in  a  proper  sense,  death  from  the  disease,  and  the  gift 
may,  in  such  case,  be  upheld  as  made  in  the  apprehension  of 
death  from  the  disease. 

We  now  come  to  the  question,  Was  the  gift  invalid  because 
the  donor  did  not  die  of  the  same  disease  from  which  he  ap- 
prehended death? 

Gifts  causa  mortis,  as  well  as  gifts  inter  vivos,  are  based  upon 
the  fundamental  right  every  one  has  of  disposing  of  his  prop- 
erty as  he  wills.  The  law  leaves  the  power  of  disposition  com- 
plete, but,  to  guard  against  fraud  and  imposition,  regulates  the 
methods  by  which  it  is  accomplished. 

To  consummate  a  gift,  whether  inter  vivos  or  caiisa  mortis, 
the  property  must  be  actually  delivered,  and  the  donor  must 
surrender  the  possession  and  dominion  thereof  to  the  donee. 
In  the  case  of  gifts  inter  vivos,  the  moment  the  gift  is  thus  con- 
summated it  becomes  absolute  and  irrevocable.  But  in  the 
case  of  gifts  caiisa  mortis  more  is  needed.  The  gift  must  be 
made  under  the  apprehension  of  death  from  some  present  dis- 
ease or  some  other  impending  peril,  and  it  becomes  void  by 
recovery  from  the  disease  or  escape  from  the  peril.  It  is  also 
revocable  at  any  time  by  the  donor,  and  ^ becomes  void  by  the 
death  of  the  donee  in  the  lifetime  of  the  donor.  It  is  not 
needful  that  the  gift  be  made  in  extremis,  when  there  is  no  time 
or  opportunity  to  make  a  will.  In  many  of  the  reported  cases, 
the  gift  was  made  weeks,  and  even  months,  before  the  death 
of  the  donor,  when  there  was  abundant  time  and  opportunity 
for  him  to  have  made  a  will.  These  are  the  main  features  of 
a  valid  gift  causa  mortis,  as  they  are  set  forth  in  many  text- 
books and  reported  cases:  Just.  Inst.,  lib.  2,  tit.  7,  sec.  1;  Mack- 
eldey's  Roman  Law,  sec.  793;  California  Civ.  Code,  sees.  1149, 
1151;  1  Roper  on  Legacies,  26;  2  Schouler  on  Personal  Prop- 
erty, 157;  2  Kent's  Com.  444;  Story's  Eq.  Jur.,  sees.  606,607; 
Pomeroy's  Eq.  Jur.,  sec.  1146;  Grymes  v.  Hone,  49  N<  Y.  17; 
10  Am.  Rep.  313;  Williams  v.  Guile,  117  N.  Y.  343;  Basket  v. 
Hassell,  107  U.  S.  602. 
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Counsel  for  the  appellants  would  add  one  more  prerequisite 
to  an  effectual  gift,  and  that  is,  that  the  donor,  when  the  gift 
has  been  made  in  the  apprehension  of  death  from  disease,  must 
have  died  of  the  same  disease,  and  he  calls  our  attention  to 
expressions  of  judges  to  that  effect.  I  have  examined  all  the 
cases  to  which  he  refers,  and  many  more,  and  find  that  these 
expressions  were  all  made  in  cases  where  the  donor  died  from 
the  same  disease  from  which  he  apprehended  death  when  he 
made  the  gift,  and  that  none  of  them  were  needful  to  the  de- 
cisions made.  The  doctrine  meant  to  be  laid  down  was,  that 
the  donor  must  not  recover  from  the  disease  from  which  he 
apprehended  death.  I  am  quite  sure  that  no  case  can  be 
found  in  which  it  was  decided  that  death  must  ensue  from  the 
same  disease,  and  not  from  some  other  disease  existing  at  the 
game  time,  but  not  known. 

There  is  no  reason  for  this  additional  prerequisite.  The 
rule  is,  that  the  donor  must  not  recover  from  the  disease  from 
which  he  then  apprehended  death.  If  he  recovers,  the  gift  is 
void;  if  he  does  not  recover,  and  the  gift  is  not  revoked,  it  be- 
comes efiFectual.  In  this  case  the  condition  was,  that  if  he  did 
not  recover  from  the  consequences  of  the  operation,  and  return 
from  the  hospital,  the  gift  should  take  effect.  That  was  a 
perfectly  lawful  condition  for  him,  as  the  owner  of  the  property, 
to  impose,  and  no  reason  can  be  perceived  for  refusing  to  up- 
hold a  gift  made  under  such  circumstances.  A  donor  may 
have  several  diseases,  and  may,  in  making  a  gift,  apprehend 
death  from  one,  and  not  from  the  others;  and  shall  the  gift  be 
invalid  if,  before  he  recovers  from  the  disease  feared,  he  dies 
from  one  of  the  other  diseases?  In  such  a  case  it  might  be, 
and  generally  would  be,  difficult,  if  not  impossible,  to  tell  what 
share  any  of  the  diseases  had  in  causing  the  death.  No  med- 
ical skill  could  ordinarily  tell  that  the  donor  would  have  suc- 
cumbed to  the  disease  feared,  if  the  other  diseases  had  not  been 
present.  Here  the  immediate  cause  of  death  appeared  to  be 
heart  disease,  and  the  autopsy  did  not  disclose  that  there  was 
any  connection  between  the  hernia  or  the  operation  and  the 
heart  disease.  But  who  could  tell  that  the  death  would  have 
ensued  from  the  heart  disease  at  that  particular  time  but  for  the 
operation?  No  medical  skill  can  tell  that  the  shock  from  the 
operation,  and  the  debility  and  disturbance  caused  thereby,  did 
not  hasten  death;  and  the  death,  therefore,  in  a  proper  sense, 
may  have  ensued,  and  probably  did  ensue,  from  both  causes. 

Sound  policy  requires  that  the  laws  regulating  gifts  caiisa 
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mortis  should  not  be  extended,  and  that  the  range  of  such 
gifts  should  not  be  enlarged.  We  therefore  confine  our  decis- 
ion to  the  precise  facts  of  this  case,  and  we  go  no  further  than 
to  hold  that  when  a  gift  is  made  in  the  apprehension  of  death 
from  some  disease  from  which  the  donor  did  not  recover,  and 
the  apparent  immediate  cause  of  death  was  some  other  disease 
with  which  he  was  afflicted  at  the  same  time,  the  gift  becomes 
effectual. 

The  judgment  should  be  affirmed,  with  costs. 


Gifts  Causa  Mortis.  —  For  instances  of  what  constitutes  a  gift  eatua 
mortis,  see  Woodbum  v.  Woodbum,  123  111.  608;  WiUiaim  v.  Guile,  117  N.  Y. 
343;  Dei^ol  v.  Dye,  123  Ind.  321;  Fearing  v.  Jones,  149  Mass.  12;  14  Am.  St. 
Rep.  392.  And  as  to  what  does  not  constitute  a  gift  eausa  mortia,  see  Tren- 
holm  V.  Morgan,  28  S.  C.  268;  and  upon  the  question  of  gifts  causa  moitis  gen- 
erally, see  notes  to  Appeal  of  Wayneshurg  College,  56  Am.  Rep.  263,  264;  Pope 
V.  Burlington  Sav.  Bank,  48  Am.  Rep.  787-790;  Brunn  v.  Sekuett,  48  Am.  Rep. 
506-511;  Sheedy  r.  Boaeh,  26  Am.  Rep.  684-687;  BradUf  ▼.  Hmt,  23  Am. 
Dec.  600-606. 
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[126  Nkw  York,  641.] 

Interest  in  Strbbtb.  —  Statute*  authorizing  a  corporation  to  construct  lines 
of  telegraph  along  and  upon  public  streets,  by  the  erection  of  the  neces- 
sary fixtures,  including  posts,  piers,  and  abutments  for  maintaining 
wires,  do  not  grant  any  interest  in  such  streets,  and  at  most  confer  a 
license  to  enter  thereon  for  the  purposes  named,  and  merely  determine 
that  one  of  the  purposes  for  which  the  street  may  be  nsed  is  the  erection 
of  poles  and  the  stringing  of  wires  for  tiie  bosioeaa  of  telegraphing,  and 
that  such  use  is  a  public  one,  not  inconsistent  with  the  fwe  of  Hm  atreeto 
for  general  street  purposes.  The  legislature  did  not  intend  by  these  stat- 
utes to  divest  itself,  and  it  could  not  divest  itself,  of  its  control  of  the 
streets  for  the  public  welfare.  The  license  conferred  can  be  modified  or 
revoked  at  any  time  when  the  public  interest  may  so  require. 

Grant  of  the  Right  to  Use  Public  Streets  to  Maintain  and  Operate 
Telegraph  Lines  vs  subject  to  the  control  and  regulation  of  the  legisla- 
ture. Such  grant  does  not  abdicate  its  power  over  the  public  streets, 
nor  in  any  way  curtail  its  police  power  to  be  exercised  for  the  general 
welfare  of  the  public;  and  if  the  poles  and  wires  become  a  serious 
obstruction  and  nuisance  in  the  streets,  the  legislature  may  take  such 
action,  and  make  snch  provisions  by  law,  as  are  needful  to  remove  the 
nuisance  and  restore  the  utility  of  the  streets  for  public  purposes. 

(BTATrTEs  Rkquirinq  that  Telegraph,  Telephone,  and  Electrical  Wibm 
AND  Cables  in  Cities  having  a  population  of  five  hundred  thousand 
shall  be  placed  under  the  surface  of  the  streets,  lanes,  and  a^venues  of 
the  city  are  valid  and  enforceable,  though  previous  statutes  had  granted 
permission  to  maintain  telegraph  lines  and  poles  upon  the  streets  of  such 
city.     The  statute  may  also  require  all  subways  for  underground  coa- 
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ductors  of  electricity  to  be  built  under  the  direction  of  the  board  of  com- 
missioners of  electrical  subways,  and  give  the  board  authority  to  require 
all  owners  or  operators  of  electrical  conductors  ahoveground  to  make 
connection  with  such  underground  subways  as  shall  be  determined  by 
the  board,  and  to  remove  their  poles  and  wires  from  the  streets  within 
ninety  days  after  notice,  and  in  the  event  of  their  refusal  to  make  such 
removal,  the  authorities  of  the  city  may  be  authorized  to  do  so. 
Acrs  OF  Congress  Purporting  to  Grant  Tellgkaph  Companies  the 
right  to  construct  and  maintain  lines  of  telegraph  through,  over,  and 
along  any  of  the  military  or  post  roads  of  the  United  States  do  not  de- 
prive the  state  of  its  control  over  its  highways  and  its  right  to  regulate 
their  use,  by  the  police  powers,  for  the  public  welfare,  and  hence  do  not 
confer  the  right  to  maintain  telegraph  poles  and  wires  above  the  surface 
of  the  public  streets  after  the  enactment  of  a  statute  by  the  state  requir* 
ing  them  to  be  placed  underground. 

William  G.  Wilsotij  for  the  appellant 
D.  /.  Dean,  for  the  respondents. 

Earl,  J.  Prior  to  1883,  the  plaintiff  was  incorporated  un- 
der the  act  265  of  the  Laws  of  1848,  the  general  act  for  the 
incorporation  and  regulation  of  telegraph  companies,  and  the 
acts  amendatory  thereof,  and  prior  to  that  year  it  had  erected 
its  lines  of  telegraph  poles  and  wires  in  the  streets  of  the  city 
of  New  York,  described  in  the  complaint.  It  also  had  exten- 
sive connecting  lines  in  other  states  and  throughout  this  state^ 
which  constituted  a  system  of  telegraphy  then  in  active  use 
and  operation. 

Section  5  of  the  act  of  1848  provides  as  follows:  "  Such 
association  is  authorized  to  construct  lines  of  telegraph  along 
and  upon  any  of  the  public  roads  and  highways  or  across  any 
of  the  waters  within  the  limits  of  this  state,  by  the  erection  of 
the  necessary  fixtures,  including  posts,  piers,  or  abutments, 
for  sustaining  the  cords  or  wires  of  such  lines;  provided  the 
same  shall  not  be  so  constructed  as  to  incommode  the  public 
use  of  said  road  or  highways,  or  injuriously  interrupt  the  nav- 
igation of  said  waters;  nor  shall  this  act  be  so  construed  as  to 
authorize  the  construction  of  any  bridge  across  any  of  the 
waters  of  this  state." 

The  act  chapter  471  of  the  Laws  of  1853  amends  the  act  of 
1848,  and  section  2  thereof  provides  as  follows:  "  Such  associ- 
ation is  authorized  to  erect  and  construct,  from  time  to  time, 
the  necessary  fixtures  for  such  lines  of  telegraph  upon,  over, 
or  under  any  of  the  public  roads,  streets,  and  highways,  and 
through,  across,  or  under  any  of  the  waters  within  the  limits 
of  this  state,  subject  to  the  restrictions  in  the  said  recited  act 
contained." 
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The  plaintifif  constructed  its  telegraph  lines  in  the  streets  of 
the  city  of  New  York,  under  the  acts  referred  to,  without  any 
special  grant  or  authority  from  the  city. 

The  claim  of  the  plaintiff  is,  that  these  acts  operated  as  a 
grant  to  it  of  a  franchise  to  use  the  streets  for  its  poles  and 
wires,  and  that  therefore  an  inviolable  contract  was  created 
which  is  under  the  protection  of  the  federal  constitution,  and 
hence  that  neither  the  state  nor  the  city,  under  its  authority, 
could  cause  its  poles  and  wires  to  be  removed  from  the  streets, 
except  upon  compensation  to  it,  ascertained  in  the  manner 
prescribed  by  the  constitution  and  laws  for  cases  where  private 
property  is  condemned  for  public  use. 

We  think  the  act  of  1848  as  amended  in  1853  can  in  no 
proper  sense  be  said  to  have  granted  any  interests  to  the  plain- 
tiff in  the  streets  of  the  city.  There  certainly  was  no  formal 
grant,  and  the  statutes  contain  no  terms  or  phraseology  appro- 
priate to  a  grant.  They  at  most  confer  upon  the  plaintiff  an 
authority  or  license  to  enter  upon  the  streets  for  its  purposes, 
and  subject  to  certain  conditions.  The  people  of  the  state  do 
not  own  the  streets,  and  the  only  authority  the  legislature  has 
over  them  is  to  deal  with  them  as  streets,  and  to  regulate 
their  use  as  streets  for  public  purposes;  and  by  these  acts  it, 
in  effect,  determined  that  one  of  the  purposes  for  which  the 
streets  could  be  used  was  the  erection  of  poles  and  stringing 
of  wires  for  the  business  of  telegraphing,  and  that  that  was  a 
public  use  not  inconsistent  with  the  use  of  the  streets  for  gen- 
eral street  purposes.  These  were  general,  public  legislative  acts 
in  the  exercise  of  the  police  power  of  the  state,  and  therefore 
they  were  not  beyond  the  reach  or  touch  of  future  legislation. 
The  legislature  did  not  intend  to  divest  itself,  and  could  not ' 
divest  itself,  of  its  control  over  the  streets  for  the  public  wel- 
fare, and  we  must  infer  from  the  language  used  that  it  did 
not  intend  to  bind  itself  by  an  irrevocable  grant.  If,  there- 
fore, these  acts  are  to  be  construed  as  merely  conferring  a 
license,  which  has  been  act'ed  upon  by  the  plaintiff,  the  legis- 
lature could  revoke  the  license  or  modify  it  in  any  way  or  at 
any  time  when  the  public  interest  might  require  it. 

But  in  this  case  it  is  not  necessary  to  hold  that  the  plaintiff 
did  not,  by  the  acts  referred  to,  obtain  some  sort  of  franchise 
in  the  streets  of  the  city.  We  may,  for  the  present  purpose, 
construe  these  acts  as  constituting,  in  some  sense,  grants  of 
interests  in  the    streets  to  the    companies  organized   under 
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them,  and  contracts  sub  modo  with  such  corporations,  and  yet 
the  contention  of  the  plaintiff  in  this  case  must  faiL 

In  the  exercise  of  its  rights  under  the  assumed  grant  and 
contract,  this  corporation  was  subject  to  the  regulation  and 
control  of  the  legislature.  By  giving  the  franchise  the  state 
did  not  abdicate  its  power  over  the  public  streets,  nor  in  any 
way  curtail  its  police  power  to  be  exercised  for  the  general 
welfare  of  the  people,  nor  did  the  state  absolve  itself  from  its 
primary  duty  to  maintain  the  streets  and  highways  of  the 
state  in  a  safe  and  proper  condition  for  public  travel  and  other 
necessary  street  and  highway  purposes.  The  grant,  if  any, 
was  made  in  reference  to  the  streets,  and  their  maintenance 
and  regulation  forever  as  streets.  The  state  could  at  all 
times  regulate  the  size  and  location  of  the  poles,  the  height 
of  the  wires  from  the  surface  of  the  ground,  and  their  loca- 
tion in  the  streets;  and  when  the  poles  and  wires  became  a 
serious  obstruction  and  nuisance  in  the  streets,  from  any 
cause,  it  could  take  such  action  and  make  such  provisions  by 
law  as  were  needful  to  remove  the  nuisance  and  restore  the 
utility  of  the  streets  for  public  purposes.  The  right  of  the 
plaintiff  to  maintain  and  operate  its  wires  in  the  streets  could 
certainly  be  no  greater  than  the  right  of  railroads,  which,  by 
public  authority,  occupy  the  streets  and  highways  of  the  state. 
The  state,  in  the  exercise  of  its  police  power,  and  the  regulat- 
ing control  which  it  has  over  corporations  created  by  its 
authority,  may  exercise  a  general  supervision  over  such  cor- 
porations. It  may  prescribe  the  location  of  the  tracks,  the 
size  and  character  of  the  rails,  the  precautions  which  shall  be 
taken  for  the  protection  of  the  public,  and  the  character  and 
style  of  highway  crossings;  and  no  one  has  ever  questioned 
that  it  may  do  whatever  is  necessary  and  proper  for  the  public 
welfare  in  the  control  and  regulation  of  the  franchises  which 
such  corporations  have  obtained  by  statutory  authority. 

Now,  what  has  the  legislature  attempted  to  do  in  this  case? 
By  the  act  chapter  534  of  the  Laws  of  1884  it  was  provided 
that  all  telegraph,  telephone,  and  electric-light  wires  and  cables, 
in  all  cities  of  the  state  having  a  population  of  five  hundred 
thousand  or  over,  "  shall  hereafter  be  placed  under  the  surface 
of  the  streets,  lanes,  and  avenues "  of  the  city,  and  that  it 
should  be  accomplished  before  the  first  day  of  Novembet, 
1885.  It  was  further  provided  that  in  case  the  owners  of  the 
property  specified  should  fail  to  comply  with  the  act  within 
the  time  specified,  the  local  governments  of  the  cities  should 
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remove,  without  delay,  all  such  wires,  cables,  and  poles  when- 
ever found  in  their  respective  cities.  Under  that  act  no 
property  was  or  could  be  taken  from  any  of  the  owners  speci- 
fied. They  were  simply  required  to  remove  their  poles  and 
wires  from  the  surface  of  the  streets,  and  place  the  wires  under- 
ground. Their  property  was  not  taken,  but  the  use  of  their 
franchise  was  regulated.  In  1885,  chapter  499  was  enacted, 
which  provided  for  the  appointment  of  a  board  of  commis- 
sioners of  electrical  subways,  and  that  board  was  charged  with 
the  duty  of  enforcing  the  provisions  of  the  act  of  1884.  It 
was  made  the  duty  of  that  board  to  cause  to  be  removed  from 
the  surface  of  the  streets  and  put  and  maintained  under- 
ground, whenever  practicable,  all  electrical  wires  and  cables, 
so  as  to  enable  and  require  all  duly  authorized  companies 
operating  the  same  to  transact  their  business  with  underground 
conductors  whenever  practicable.  All  subways  for  under- 
ground conductors  of  electricity  were  required  to  be  built 
under  the  direction  and  control  of  that  board,  and  no  elec- 
trical wires  or  cables  were  to  be  allowed  above  the  surface  of 
the  streets  without  the  permission  of  the  board.  Commis- 
sioners were  duly  appointed  under  that  act,  and  in  1886  the 
Consolidated  Telegraph  and  Electrical  Subway  Company  of 
New  York  having  been  incorporated  under  the  laws  of  this 
state,  the  commissioners  entered  into  a  contract  with  it, 
whereby  it  contracted  to  build,  with  its  own  capital,  the  neces- 
sary subways  for  the  electrical  conductors,  the  subways  to  be 
constructed  in  all  respects  subject  to  the  approval  of  the 
commissioners.  It  was  also  provided  in  the  contract  that  all 
corporations  owning  and  operating  electrical  wires  above  the 
streets  should  have  the  right  to  place  them  in  the  subways 
under  certain  conditions  specified.  In  1887,  the  legislature 
enacted  chapter  716,  entitled  *'An  act  in  relation  to  electrical 
conductors  in  the  city  of  New  York."  By  that  act,  the  agree- 
ment made  between  the  subway  commissioners  and  the  Con- 
solidated Telegraph  and  Electrical  Subway  Company  above 
referred  to  was  ratified  and  confirmed,  and  the  act  provided 
that  whenever,  in  the  opinion  of  the  board  of  electrical  control 
constituted  by  that  act,  sufficient  conduits  or  subways  under- 
ground shall  have  been  made  ready,  the  board  shall  notify  the 
owners  or  operators  of  the  electrical  conductors  aboveground 
in  such  streets  or  locality  to  make  such  electrical  cohnections 
in  such  underground  conduits  or  subways  as  shall  be  deter- 
mined by  the  board,  and  to  remove  their  poles  and  wires  from 
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the  street  within  ninety  days  after  such  notice.  This  pro- 
vision was  made  a  police  regulation  in  and  for  the  city  of  New 
York,  and  in  case  it  was  not  complied  with  by  the  telegraph 
or  other  companies  referred  to,  it  was  made  the  duty  of  the 
commissioner  of  public  works  to  cause  the  poles,  wires,  etc.,  to 
be  removed  forthwith  by  the  bureau  of  encumbrances,  upon 
the  written  order  of  the  mayor  to  that  eflfect. 

Subways  having  been  constructed  in  certain  of  the  streets 
of  the  city  of  New  York,  by  the  Consolidated  Telegraph  and 
Electrical  Subway  Company,  under  the  supervision  and  with 
the  approval  of  the  board  of  electrical  control,  notice  was 
given  to  the  plaintiff,  as  provided  in  the  act,  to  remove  its  poles 
and  wires  from  the  streets,  and  place  its  electrical  conductors 
in  such  subways.  Having  refused  to  comply  with  such  notice 
and  with  the  provisions  of  the  act,  the  commissioner  of  public 
works  of  the  city  caused  the  poles  to  be  cut  down  and  the  wires 
to  be  removed  from  the  streets;  and  this  is  what  the  plaintiff 
complains  of. 

Its  property  was  not  taken  for  public  use;  it  was  simply  re- 
moved from  the  streets,  where  it  had  become  a  nuisance,  and 
the  public  authorities  had  the  same  right  to  remove  it  from 
the  streets,  doing  no  unnecessary  damage,  that  it  had  to  re- 
move any  other  encumbrance  therefrom.  After  the  passage 
of  the  acts  referred  to,  and  the  building  of  the  subways,  and  the 
notice  to  the  plaintiff,  it  had  no  right  longer  to  maintain  its 
poles  and  wires  above  the  surface  of  the  streets.  They  were 
then  there  without  authority,  and  thus  became  a  nuisance,  and 
hence  the  public  officials  had  the  right  to  remove  them.  It  is 
quite  true  that  the  plaintiff  could  not  remove  its  electrical  con- 
ductors into  the  subways  without  some  expense.  But  the 
same  is  true  of  railroads  occupying  streets;  they  cannot  change 
from  one  style  of  rail  to  another,  nor  from  one  place  in  the 
street  to  another,  nor  make  a  change  of  grade  without  a  con- 
siderable expense;  and  yet  the  mere  fact  that  they  are  sub- 
jected to  expense  is  no  answer  to  the  right  of  the  public,  in 
pursuance  of  law,  to  require  them  to  comply  with  the  pre- 
scribed regulations. 

If  the  authority  did  not  otherwise  exist  to  require  these 
poles  and  wires  to  be  removed  from  the  streets,  it  could  be . 
found  in  section  5  -of  the  act  of  1848,  in  which  is  contained 
the  authority  to  construct  telegraphic  lines  upon  public  roads 
and  highways,  with  the  proviso  that  the  same  shall  not  be 
"  so  constructed  as  to  incommode  the  public  use  of  such  roads 
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or  highways."  Who  shall  judge  whether  they  incommode  the 
>public  use  of  the  streets?  It  is  unquestioned  that  they  do, 
•and  the  legislature  has  determined  that  fact;  and  when  the 
plaintiff  maintained  its  wires  and  poles  in  the  streets  in  such 
a  manner  as  to  incommode  the  public  use  of  the  streets,  the 
legislature  had  the  right  to  provide  that  they  should  put 
them  under  the  streets,  so  that  the  streets  above  the  surface 
could  be  devoted  to  the  public  uses  for  which  they  were  in- 
tended. 

The  plaintiff  seeks  to  strengthen  its  position  in  reference  to 
the  use  of  the  streets  of  the  city  of  New  York,  under  the  laws 
of  the  United  States,  to  which  we  will  make  brief  reference. 
It  is  provided  in  section  5263  of  the  Revised  Statutes  of  the 
United  States,  that  "  any  telegraph  company  now  organized, 
«or  which  may  hereafter  be  organized,  under  the  laws  of  any 
«tate  shall  have  the  right  to  construct,  maintain,  and  operate 
lines  of  telegraph  through  and  over  any  portion  of  the  public 
domain  of  the  United  States,  over  and  along  any  of  the  mili- 
tary or  post  roads  of  the  United  States  which  have  been  or 
may  hereafter  be  declared  such  by  law,  and  over,  under,  or 
across  navigable  streams  or  waters  of  the  United  States;  but 
jsuch  lines  of  telegraph  shall  be  so  constructed  and  maintained 
as  not  to  obstruct  the  navigation  of  such  streams  and  waters, 
or  interfere  with  the  ordinary  travel  on  such  military  or 
post  roads."  Section  5268  provides  that  "  before  any  tele- 
graph company  shall  exercise  any  of  the  powers  or  privileges 
conferred  bylaw,  such  company  shallfile  their  written  ac- 
ceptance with  the  postmaster-general  of  the  restrictions  and 
obligations  required  by  law."  Section '3964  provides  that  all 
letter-carrier  routes  established  in  any  city  or  town  for  the  col- 
lection and  delivery  of  mail  matters  are  post-roads;  and  by 
the  act  approved  March  1,  1884,  it  is  enacted  that  "  all  public 
roads  and  highways,  while  kept  up  and  maintained  as  such, 
are  hereby  declared  to  be  post-routes."  The  plaintiff  filed  the 
written  acceptance  with  the  postmaster-general,  required  by 
Bection  5268. 

The  precise  scope  and  range  of  operation  of  these  sections 
within  a  state  are  not  quite  apparent,  and  cannot  be  easily 
defined.  But  this  much,  at  least,  must  be  true,  that  under 
them  no  telegraph  company  could  interfere  with  the  use  of 
•the  streets  and  highways  of  the  state,  except  under  rejgulations 
prescribed  for  the  control  of  all  telegraph  companies  within 
the  state,  nor  could  such  companies  interfere  with  streets  and 
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highways  in  the  state  so  as  materially  to  impair  their  usefulness 
as  ordinary  highways.  Nor  could  these  Congressional  acts 
deprive  the  state  of  its  control  over  its  highways  and  its  right 
to  regulate  their  use  under  the  police  power  for  the  public 
welfare.  The  laws  of  Congress  are  perfectly  satisfied  by  the 
permission  granted  to  the  plaintiff,  of  which  it  is  perfectly 
feasible  for  it  to  avail  itself  to  place  its  electrical  conductors 
in  the  subways  constructed  beneath  the  surface  of  the  streets. 

We  have  carefully  scrutinized  the  contract  entered  into  by 
the  board  of  electrical  control  with  the  defendants,  the  Con- 
solidated Telegraph  and  Electrical  Subway  Company,  and  we 
find  nothing  in  its  provisions  unreasonable  or  impractical;  and 
the  power  of  the  legislature  to  authorize  such  a  contract,  and 
to  confirm  it  when  made,  is  beyond  doubt.  These  acts  of 
1884,  1885,  and  1887  have  been  under  consideration  in  sev- 
eral cases,  and  have  uniformly  been  upheld  and  enforced: 
People  ex  rel.  v.  Squire,  107  N.  Y.  593;  1  Am.  St.  Rep.  893;  1 
N.  Y.  St.  Rep.  633;  United  States  Illuminating  Co.  v.  Hess, 
19  N.  Y.  St.  Rep.  883;  United  States  Illuminating  Co.  v.  Grant, 
27  N.  Y.  St.  Rep.  767;  Western  Union  Tel.  Co.  v.  Mayor  etc., 
Opinion  by  Wallace,  J.,  in  U.  S.  C.  C. 

We  are  therefore  of  opinion  that  the  judgment  should  be 
affirmed,  with  costs. 

HiGHWATS  —  Telegraph  Companies.  —  The  right  of  the  telegraph  com- 
pany to  use  a  highway  for  its  poles  is  subject  to  the  public  user:  Sheldon  v. 
Western  Union  Tel.  Co.,  121  N.  Y.  697.  Telegraph  polea  in  public  streets, 
and  proceedings  to  abate  the  same,  see  note  to  MeCormkk  r.  District  of  Co- 
lumMau,  54  Am.  Rep.  290-293.  Compare  JuUa  B.  Aet'u  r.  BM  T.  Co.,  88 
Ma  268;  67  Am.  Rep.  398,  and  note  409-412. 
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State  v.  Ellbt. 

[47  Ohio  State,  90.] 
Constitutional   Law,    whbs   Mandatory. — A  constitntional    provision 
that  "  all   laws    of   a  general   nature  shall   have  a  uniform   operation 
throughout  the  state  "  is  mandatory,  and  not  directory  merely. 

CtoNSTITUTIONAL  LaW.  —  WHETHER   STATUTES  ARB  LaW3  OF  GENERAL   NA- 
TURE, or  not,  dependsupon  their  subject-matter,  and  not  upon  their  form. 

CJONSTITUTIONAL   LaW  —  LaW  GENERAL   IN   FoRM,    BUT  LoCAL    IN   APPLICA- 

CATION,  Void.  —  A  law  general  in  form  and  purporting  to  apply  to  all 
counties  of  a  designated  class,  and  to  establish  for  them  a  general  sys- 
tem of  law  regulating  the  custody,  investment,  and  disbursement  of 
their  public  funds  and  revenues,  but  which  in  fact  can  never  operate  but 
in  one  county  in  the  state,  is  local  and  void  as  being  in  conflict  with  the 
constitutional  provision  that  "  all  laws  of  a  general  nature  shall  have  a 
uniform  operation  throughout  the  state." 
Quo  Warranto. — It  was  alleged  in  the  petition  that  the  defendants,  as 
commissioners  of  Summit  County,  usurped,  assumed,  and  exercised  the 
power  to  loan  the  money  that  was  or  might  Ue  in  the  county  treasury  of 
that  county.  The  defendants,  in  their  answer,  alleged  that  as  such  com- 
missioners they  are  exercising  such  power  under  and  by  virtue  of  an  act 
of  the  general  assembly.  The  state  demurred  to  the  answer,  claimmg 
that  the  statute  was  unconstitutional. 

Oviatt  and  Allen,  Voris  and  VorU,  and  D.  K.  Wation,  attorn 
ney-general,  for  the  petitioner. 

George  W.  Lieber,  prosecuting  attorney,  and  PoweU,  Ott7«n, 
Rickets,  and  Black,  for  the  respondents. 

Williams,  J.  The  particular  provision  of  the  constitution 
with  which  the  statute  is  claimed  to  be  in  conflict  is  section 
26  of  article  2,  which  requires  that  "  all  laws  of  a  general 
nature  shall  have  a  uniform  operation  throughout  the  state." 

This  provision  of  the  constitution,  it  has  been  uniformly 
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held  by  this  court,  is  mandatory,  and  not  directory  merely: 
Kelley  v.  State,  6  Ohio  St.  269;  Ex  parte  Falk,  42  Ohio  St. 
638;  State  v.  Powers,  38  Ohio  St,  54,  63.  In  the  language  of 
Scott,  J.,  in  Kelley  v.  State,  6  Ohio  St.  269,  it  is  "a  general, 
unqualified,  and  positive  prohibition  or  limitation  of  legisla- 
tive power,  forbidding  the  giving  of  a  partial  operation  to  any 
law  of  a  general  nature,  or  in  its  ovyn  affirmative  terms,  re- 
quiring that  a  uniform  operation  throughout  the  state  shall  be 
given  to  all  laws  of  a  general  nature." 

The  purpose  of  the  provision,  and  the  evils  intended  to  be 
remedied  by  it,  have  been  repeatedly  declared  and  pointed 
out  in  the  decisions  of  this  court.  In  Lehman  v.  Mc Bride,  15 
Ohio  St.  605,  it  is  said  that,  *'  under  the  former  constitution, 
laws  having  a  general  subject-matter,  and  therefore  'of  a 
general  nature,'  were  frequently  limited  expressly,  in  their  op- 
eration, to  one  or  more  counties,  to  the  exclusion  of  other  por- 
tions of  the  state.  As  a  consequence,  on  the  same  subject 
there  might  be  one  law  for  Hamilton  County,  another  for 
Franklin,  and  still  a  third  for  Ashtabula.  This  naturally  led 
to  improvident  legislation,  enacted  by  the  votes  of  legislators 
who  were  indifferent  in  the  premises,  because  their  own  im- 
mediate constituents  were  not  affected  by  it.  To  arrest,  and, 
for  the  future,  prevent  this  evil,  the  provision  in  question  was 
inserted  in  the  present  constitution."  Upon  this  subject  it 
was  said  by  Boynton,  J.,  in  McGill  v.  State,  34  Ohio  St.  228, 
that  *'  a  general  law  that  land  should  not  be  sold  upon  exe- 
cution for  less  than  two  thirds  of  its  appraised  value  was  ex- 
cluded from  operation  in  several  counties  by  local  enactrirent. 
There  were  different  laws  in  different  counties  respecting  the 
descent  and  distribution  of  intestate  property.  Some  statutes 
defining  legal  offenses  were  excluded  in  their  operation  from 
a  large  part  of  the  state;  and  different  penalties  for  a  viola- 
tion of  the  same  act  were,  in  some  instances,  provided  for 
different  localities.  These  are  examples  of  the  legislation,  to 
prevent  which  in  the  future,  and  the  mischief  resulting  from 
it,  this  provision  of  the  constitution  was  adopted."  And  see 
Ex  parte  Falk,  42  Ohio  St.  638. 

Whether  a  statute  be  a  law  of  a  general  nature,  or  not,  de- 
pends, it  is  conceded,  upon  its  subject-matter,  and  not  upon 
its  form;  and  hence,  to  come  within  this  constitutional  inhi- 
bition, it  is  not  necessary  that  the  statute  be  general  in  form 
Nor  can  it  be  maintained  that  because  the  act  is  local  in  form, 
it  must  be  presumed  that  there  was  some  sufficient  local  ne- 
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cessity  for  its  enactment;  for  this  would  totally  defeat  the  pro- 
vision of  the  constitution.  If  it  must  be  assumed,  merely 
because  the  statute  has  been  enacted,  that  the  legislature  had 
information  showing  that  there  was  a  necessity  for  such  legis- 
lation with  respect  to  the  particular  locality,  it  would  follow 
that  all  legislation  local  in  form,  must  be  upheld,  however 
general  the  nature  and  subject-matter  of  such  legislation 
might  be.  Speaking  upon  this  subject,  Okey,  J.,  in  the  opinion 
in  Ex  parte  Falk,  42  Ohio  St.  638,  says:  "  We  are  not  willing, 
nor  are  we  permitted,  to  adopt  any  such  rule  of  construction; 
and  indeed  to  do  so  would  be  in  effect  to  unsay  what  we  have 
deliberately  said  as  to  the  mandatory  character  of  the  consti- 
tutional provision  we  are  considering." 

The  statute  in  question  purports  to  be  general,  applying  to 
all  counties  of  a  designated  class,  and  to  establish  for  them  a 
general  system  of  law  regulating  the  custody,  investment,  and 
disbursement  of  their  public  funds  and  revenues.  But  it  is 
admitted  by  the  answer  that  Summit  is  the  only  county  in 
the  state  coming  within  the  description  of  the  statute,  and 
hence  the  only  one  to  which  it  can  apply.  And  inasmuch 
as  no  other  county  can  ever  come  within  the  operation  of  the 
statute,  there  is  no  ground  for  the  application  of  that  rule  of 
classification  under  which  legislation  applicable  to  classes  of 
municipal  corporations  into  which  others  may  enter  or  be 
admitted  by  the  increase  of  population  has  been  frequently 
sustained  by  this  court:  State  v.  Anderson,  44  Ohio  St.  247. 

The  act,  in  substance,  provides  that  the  county  commis- 
sioners shall,  in  a  specified  mode,  contract  with  one  or  more 
banking  institutions,  incorporated  under  the  laws  of  this  state 
or  of  the  United  States,  for  the  loan  of  the  public  money  in 
the  county  treasury,  at  a  rate  of  interest  not  less  than  two 
per  centum,  and  that  the  county  treasurer,  upon  receiving 
written  notice  from  the  commissioners  that  such  contract  has 
been  awarded,  naming  the  bank  selected  as  such  depository, 
shall  deposit  in  such  bank,  to  the  credit  of  the  county,  all 
moneys  in  his  possession,  and  thereafter,  daily,  in  like  man- 
ner, deposit  all  moneys  received  by  him  on  the  preceding 
business  day.  These  contracts  for  loaning  the  money  are 
required  to  be  renewed,  or  new  ones  made,  every  six  months 
and  provision  is  made  for  removing  the  money  from  the  pos- 
session of  the  last  to  that  of  the  succeeding  borrower.  The 
money  so  deposited  shall  bear  interest  at  the  rate  agreed 
upon,  to  be  computed  on  the  daily  balances,  "  and  such  inter- 
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est  shall  be  placed  to  the  credit  of  the  county  on  the  first  day 
of  March  and  September  each  year,  or  at  any  time  when  the 
account  may  be  closed."  The  act  then  points  out  in  detail 
the  mode  of  disbursing  the  funds  by  the  depositary  upon 
checks  drawn  by  the  treasurer,  the  duties  of  the  auditor  and 
treasurer  with  respect  thereto,  and  prescribes  an  elaborate 
method  for  keeping  the  fiscal  accounts  and  preserving  the 
vouchers.  Under  one  of  its  provisions,  the  treasurer  may  re- 
tain in  his  custody  funds  not  exceeding  five  thousand  dollars 
with  which  to  pay  jurors  and  witnesses  their  fees  and  war- 
rants payable  from  the  soldiers'  relief  fund. 

The  subject  of  the  statute  is  the  custody,  safe-keeping,  and 
disbursement  of  the  public  revenues,  and  the  duties  of  public 
oflicers  concerning  them.  Included  in  these  revenues  are  the 
moneys  collected  on  the  levy  for  the  payment  of  the  interest 
and  principal  of  the  public  debt  of  the  state,  the  general  rev- 
enue fund,  the  state  common-school  fund,  money  collected 
from  the  tax  on  the  biisiness  of  trafiicking  in  intoxicating 
liquors,  a  portion  of  which  goes  into  the  revenues  of  the  state, 
taxes  levied  for  defraying  county  expenses,  repairing  roads 
and  bridges,  and  keeping  the  poor,  as  well  as  those  collected 
upon  special  levies  for  school,  county,  township,  and  munici- 
pal purposes,  and  all  other  public  money,  from  whatever  source 
derived,  coming  to  the  hands  of  the  county  treasurer.  In 
the  safe-keeping  and  proper  disbursement  of  these  funds  are 
involved  the  credit  of  the  state,  the  due  administration  of  the 
state  government,  the  efiiciency  of  the  common-school  system, 
the  proper  maintenance  and  management  of  the  benevolent 
and  penal  institutions,  and  other  matters  of  public  concern 
in  which  the  tax-payers  and  people  of  the  state  at  large  have 
important  if  not  equal  interests. 

Hitherto  the  whole  subject  of  keeping  and  disbursing  as 
well  as  raising  the  public  revenues  has  been  regarded  of  such 
common  interest  to  all  the  people  of  the  state  that  it  has  been 
regulated  by  a  general  law  operating  uniformly  throughout 
the  state.  County  treasurers  are  required  to  be  elected  in  the 
several  counties,  and  they  hold  their  office,  for  the  same  terms. 
They  are,  in  their  respective  counties,  made  the  collecting  and 
disbursing  officers  of  the  public  revenues.  The  same  general 
duties  are  enjoined  upon  them,  in  the  discharge  of  which  the 
same  legal  machinery  is  employed,  and  the  performance  of 
which  are  secured  and  enforced  in  the  same  manner.  The 
county   commissioners   are   "required    to    provide   all   such 
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rooms,  and  fire  and  burglar  proof  vaults  and  safes,  and  other 
means  of  security  in  the  office  of  the  county  treasury,  as  are 
necessary  for  the  perfect  protection  of  the  public  moneys  and 
property  therein  ":  R.  S.,  sec.  859.  The  treasury  is  subject 
to  frequent  examinations,  with  or  without  notice  to  the  treas- 
urer, and  severe  penalties  and  forfeitures  are  imposed  for  his 
delinquency  or  malfeasance.  He  is  required  at  prescribed 
periods  to  make  settlements  with  the  state  auditor,  and  pay 
over  to  the  state  treasurer  all  money  belonging  to  the  state. 

It  is  claimed,  however,  that  statutes  local  in  their  applica- 
tion are  not  necessarily  invalid  because  there  is  a  general 
statute  in  force,  under  the  provisions  of  which  the  same  ob- 
ject may  be  accomplished  that  is  sought  by  the  local  statute, 
and  embracing  the  same  subject-matter.  This  may  undoubt- 
edly be  true,  but  the  local  statute  must  be  upon  a  subject  in 
its  nature  local,  as  well  as  local  in  itvS  operation.  Such  was 
the  statute  under  review  in  State  v.  Shearer,  46  Ohio  St.  275. 

That  act  was  one  to  establish  a  special  school  district,  com- 
prising certain  described  territory  in  a  specified  township. 
The  general  statutes  in  force  at  the  time  provided  a  mode  for 
the  creation  of  special  districts.  The  decision  of  the  case  is 
placed  upon  the  ground  that  the  subject-matter  of  the  statute 
was  local  in  its  nature,  and  was  so  treated  by  the  general  legis- 
lation pertaining  to  the  subject. 

With  respect  to  the  general  statute  upon  the  subject,  Spear, 
J.,  in  the  opinion,  says:  "The  idea  pervading  the  statute  as 
to  this  feature  is,  that  the  needs  of  the  people  of  the  different 
townships  will  be  different;  that  while  in  one  the  education 
of  the  youth  may  be  reasonably  attained  by  constituting  the 
whole  territory  into  one  district,  in  an  adjoining  township  the 
same  object  can  be  better  attained  by  dividing  the  territory 
into  subdistricts,  or  by  carving  out  of  the  territory  of  the  town- 
ship a  portion  into  a  special  district,  or,  by  reason  of  changed 
conditions,  by  the  consolidation  of  subdistricts.  This  implies 
that  the  question  of  whether  territory  in  a  given  locality  shall 
be  formed  into  one  kind  of  a  district,  or  another,  will  be  deter- 
mined by  considerations  of  local  convenience,  and  that  no 
division  by  a  rule  which  shall  be  fixed,  arbitrary,  and  uni- 
form will  meet  the  requirements  of  all  sections.  It  is  fore- 
Been  that  changes  will  be  necessary  from  time  to  time,  and 
power  is  given  to  boards  of  education  to  initiate  such  changes, 
and  the  same  may  be  brought  about  in  any  of  the  several 
localities  without  reference  to  or  disturbance  of  neighboring 
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districts  not  geographically  affected,  or  the  schools  within 
them.  Clearly,  then,  in  the  judgment  of  the  framers  of  the 
general  law,  divisions  of  territory  into  districts  is  matter  of 
local  concern."  In  the  same  opinion  it  is  further  said:  "The 
question  of  division  of  territory,  like  that  of  the  erection  of 
school-houses,  and  the  procuring  of  apparatus  and  other  prop- 
erty necessary  for  the  use  of  the  schools,  would  seem  to  be  so 
far  of  local  concern  merely  that  special  necessities  might 
safely  be  left  to  be  provided  for  by  special  enactments." 

It  is  apparent  that  the  general  statutes  relating  to  the  cus- 
tody and  disbursement  of  the  revenues  do  not  contemplate 
any  local  condition?  permitting  the  removal  of  the  public 
moneys  from  the  custody  of  the  county  treasury  as  the  place 
of  their  deposit  and  safe-keeping,  nor  that  they  should  be  held 
and  paid  out  otherwise  than  by  the  treasurer.  These  regula- 
tions are  not  founded  upon  any  considerations  merely  local, 
nor  is  the  subject  local  in  its  nature,  but,  as  we  have  already 
seen,  is  of  general  public  interest.  What  local  circumstance 
or  condition  can  there  be  with  respect  to  the  subject  in  any 
county  that  does  not  also  exist  in  every  other  county?  Or 
what  considerations  are  there  rendering  the  application  of 
this  particular  statute,  adopting  such  radical  changes,  neces- 
sary or  advisable  in  Summit  County,  that  do  not  make  it 
equally  necessary  or  advisable  in  each  of  the  counties  of  the 
state?  It  is  not  contended  that  there  are  any,  and  none  are 
perceived.  If  it  be  said  that  a  safe  place  of  deposit  in  the 
county  treasury  has  not  been  provided,  or  that  it  has  become 
temporarily  unsafe,  or  that  the  incumbent  of  the  office  is  in- 
competent or  unfaithful,  the  same  condition  of  things  is  liable 
to  occur  in  other  counties,  and  as  much  so  in  one  as  another; 
for  the  same  requirements  are  made  by  law  for  providing 
Summit  County  with  a  safe  place  for  the  deposit  of  the  public 
money  in  the  treasurer's  office,  as  are  for  every  other  county, 
and  in  each  county  the  same  regulations  are  in  force  for 
choosing  the  officer,  securing  and  enforcing  the  performance  of 
his  duties,  detecting  and  punishing  his  defalcations,  and  for 
removing  him  from  office,  and  filling  the  vacancy.  If  such 
conditions  should  exist  in  any  county,  they  must  in  their 
nature  be  temporary.  In  view  of  the  law,  it  can  hardly  be 
supposed  that  the  treasurer's  office  has  not  been  furnished 
with  the  necessary  vaults  or  places  for  the  safe  deposit  of  the 
public  funds;  and  if  such  vaults  or  places  have  been  de- 
stroyed or  become  unsafe,  the  duty  of  the  county  commis- 
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sioners  is  imperative  to  at  once  restore  them,  and  make 
them  safe.  Unfaithfulness  on  the  part  of  public  officers  is 
exceptional,  integrity  and  competency  the  rule.  Official  mis- 
conduct is  therefore  not  to  be  presumed,  and  generally,  when 
it  occurs,  measures  are  promptly  taken  to  prevent  its  continu- 
ance or  recurrence.  Obviously,  the  statute,  which  the  defend- 
ants claim  confers  upon  them  the  powers  and  franchises  they 
are  charged  with  exercising,  was  not  adopted  to  meet  merely 
temporary  or  local  emergencies  or  conditions.  It  enacts  for 
Summit  County  a  permanent  and  comprehensive  system  of 
law  relating  to  the  custody  and  disbursement  of  the  public 
funds  not  only  essentially  diflferent  from  that  established  for 
the  remainder  of  the  state  by  the  general  statutes,  but  directly 
at  variance  with  it.  It  is  the  experiment  of  a  new  scheme, 
general  in  its  nature,  and  local  only  in  its  application.  It 
strips  the  present  and  each  succeeding  county  treasurer  of 
many  of  the  important  functions  of  his  office,  and  makes  him 
little  more  than  a  mere  conduit  for  the  transmission  of  the 
public  moneys  from  the  hands  of  the  tax-payers,  and  other 
sources  of  revenue,  to  the  bank  selected  as  the  depository.  It 
changes  the  place  of  their  safe-keeping,  removes  the  safe- 
guards provided  for  their  security  and  the  protection  of  the 
public,  and  substitutes  for  them  others  wholly  different,  and 
changes  the  whole  method  of  disbursement  and  the  system  of 
fiscal  accounts. 

We  are  not  to  be  understood  as  calling  in  question  the  wis- 
dom or  policy  of  the  statute.  The  system  it  provides  for  the 
safe-keeping  and  disbursement  of  the  public  money  of  Sum- 
mit County  may  be,  in  every  way,  a  better  one  than  that 
established  by  the  general  statute.  But  if  it  be  so  for  Sum- 
mit County,  it  must  likewise  be  so  for  every  other  county;  for 
the  conditions  that  make  it  so  exist  in  each  alike. 

Then  the  effect  of  this  statute,  if  valid,  is  to  give  partial 
operation  to  the  criminal  laws,  and  prevent  their  uniform 
operation  throughout  the  state. 

The  criminal  code  (R.  S.,  sec.  6841)  makes  it  a  felony  for 
any  person  charged  with  the  collection,  receipt,  safe-keeping, 
transfer,  or  disbursement  of  the  public  money,  or  any  part 
thereof,  belonging  to  the  state,  or  to  any  county,  township, 
municipal  corporation,  or  board  of  education  in  this  state, 
to  loan,  with  or  without  interest,  to  any  company,  corpora- 
tion, or  individual,  or  to  deposit  with  any  company,  corpo- 
ration, or  individual,  any  portion  of  the  public  money,  or 


Jan.  1890.]  State  v.  Ellet.  779 

any  other  funds,  property,  bonds,  securities,  assets,  or  effects 
of  any  kind,  received,  controlled,  or  held  by  him,  for  safe- 
keeping, transfer,  or  disbursement,  or  in  any  other  way  or 
manner,  or  for  any  other  purpose.  And  the  oflfender  may  be 
imprisoned  in  the  penitentiary  for  a  term  of  years,  and  heavily 
fined. 

Any  county  treasurer  who  should  deposit  the  public  moneys 
in  any  bank,  with  or  without  interest,  and  whether  so  di- 
rected by  the  county  commissioners  or  not,  would  be  guilty 
of  a  violation  of  this  section,  and  subject  to  the  punishment 
it  prescribes.  And  if  the  county  commissioners  should  ad- 
vise and  direct  such  deposit  to  be  made,  they  would  be 
equally  guilty.  It  is  sought  to  take  Summit  County  and  its 
officers  out  of  the  operation  of  this  section,  and  relieve  the 
latter  from  the  consequences  of  its  violation  by  section  18  of 
the  statute  in  question,  which  enacts  that  "any  provision 
of  the  statutes  of  this  state  in  force  when  this  act  takes 
effect  which  conflicts  with  any  provision  of  this  act  shall  be 
held  to  be  superseded  by  the  latter,  as  to  the  matter  of  incon- 
sistency, and  not  otherwise,  in  counties  to  which  this  act  re- 
lates." 

The  penal  part  of  that  statute  is  contained  in  section  17> 
which  provides  that  "  an  officer  of  any  such  county  who  will- 
fully violates  any  provisions  of  this  act,  or  willfully  neglects 
or  refuses  to  perform  any  duty  thereby  imposed  upon  him, 
shall,  upon  conviction  thereof  in  the  court  of  common  pleas, 
be  fined  in  any  sum  not  exceeding  ten  thousand  dollars,  for 
the  use  of  the  county,  or  be  imprisoned  in  the  penitentiary 
not  moie  than  ten  years  nor  less  than  one  year,  or  both,  at 
the  discretion  of  the  court." 

Thus  it  appears,  if  effect  be  given  to  this  statute,  that 
while  it  is  a  felony  for  the  treasurer  of  any  county,  except 
Summit,  to  deposit  the  public  moneys  in  a  bank,  or  for  the 
commissioners  to  advise  or  direct  such  deposit  to  be  made,  it 
is  perfectly  lawful  for  the  treasurer  of  Summit  County  to  de- 
posit the  public  moneys  of  that  county  in  banks,  and  for  the 
commissioners  to  advise  and  direct  the  same  to  be  done. 
Not  only  so,  but  in  that  county  the  refusal  of  the  treasurer  ta 
make  the  deposit,  or  of  the  commissioners  to  select  the  bank 
and  direct  the  deposit,  is  made  a  felony.  In  other  words, 
under  the  operation  of  this  statute,  acts  which  in  one  county 
are  innocent,  and  the  faithful  performance  of  official  duty, 
are  made  grave  crimes  if  done  in  any  other  county;  and  on 
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the  other  hand,  that  which  is  innocent,  and  the  faithful  per- 
formance of  oflficial  duty  in  the  latter,  is  a  crime  of  equal 
gravity  in  the  former.  It  cannot  be  claimed  that  these  highly 
penal  provisions  are  merely  police  regulations.  Whether, 
therefore,  the  same  act  be  lawful  or  criminal  is  made  to  de- 
pend upon  the  boundary  of  a  county  line.  This  would  be  a 
somewhat  singular  state  of  the  law;  at  least,  it  is  that  state 
of  legislation  which,  as  already  seen,  according  to  the  former 
decisions  of  this  court,  the  particular  provision  of  the  consti- 
tution we  have  been  considering  was  designed  to  interdict. 

We  are  therefore  of  opinion  that  the  statute  upon  which 
the  defendants  rely  as  the  source  of  their  authority  for  the 
powers  and  franchises  they  have  assumed  to  exercise  is  a  law 
of  a  general  nature,  applicable  only  to  Summit  County,  there 
being  no  other  county  having  the  specified  population  and 
containing  a  city  of  the  designated  class  and  grade,  and  is  in 
conflict  with  section  26  of  article  2  of  the  constitution  of  this 
state,  which  requires  that  "  all  laws  of  a  general  nature  shall 
have  a  uniform  operation  throughout  the  state." 

Demurrer  to  answer  sustained,  and  judgment  of  ouster. 


General  Law,  What  is.  —  This  subject,  arising  under  constitutional  pro- 
visions prohibiting  the  legislature  from  passing  special  laws  where  general 
laws  can  be  made  applicable,  and  requiring  that  all  laws  of  a  general  nature 
shall  have  a  uniform  operation  throughout  the  state,  has  been  prolific  of  liti- 
gation, and  is  important  and  interesting,  in  view  of  the  many  nice  distinc* 
tions  indulged  by  courts  in  attempting  to  uphold  the  validity  of  statutes, 
without  at  the  same  time  ignoring  such  constitutional  requirements.  These 
constitutional  provisions  are  mandatory  to  the  legislature,  and  compliance 
with  them  is  necessary  to  the  validity  of  legislation.  Whether  a  particular 
act  conforms  thereto  or  not  is  a  judicial  question,  with  one  exception,  and 
that  exception  is,  whether  or  not  a  general  law  can  be  made  applicable  to  the 
«ul)iect-matter  included  within  the  operation  of  the  statute  under  considera- 
tion. This  is  exclusively  a  legislative  and  not  a  judicial  question:  Expcuie 
Falk,  42  Ohio  St.  638;  SCate  v.  Potoers,  38  Ohio  St.  54. 

Laws  of  a  general  nature,  then,  as  distinguished  from  special  laws,  are  those 
which  relate  to  subjects  of  a  general  nature,  and  deal  generally  with  them. 
The  above-mentioned  constitutional  requirement  involves  the  question  of  what 
is  such  a  subject,  and  how  comprehensively  it  must  be  treated  in  legislative 
acts.  All  laws  to  which  such  requirements  are  applicable  must  be  so 
framed  as  to  have  a  uniform  operation  throughout  the  state,  else  they  will  be 
unconstitutional  and  void.  Under  these  constitutional  provisions,  a  law  which 
applies  only  te  an  individual,  or  to  a  number  of  individuals  selected  out  of  a 
class  to  which  they  belong,  is  a  special  law:  State  v.  California  Min,  Co.f  16 
Nev.  234. 

A  general  law  is  one  which  relates  to  or  binds  all  within  the  jurisdiction 
of  the  law-making  power,  limited  as  that  power  may  be  by  its  territorial 
operation  or  by  constitutional  restraint.     A  law  is  not  general  in  any  cor- 
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rect  sense  of  the  term,  but  is  special,  where  it  is  suspended  in  one  locality, 
where  exists  a  proper  subject-matter  on  which  to  operate,  but  remains  ia 
full  force  and  vigor  in  another  locality  of  exactly  the  same  kind,  or  which  ia 
the  same  locality  is  or  is  not  law,  as  shall  suit  the  changing  fancies  of  thai 
locality:  People  v.  Coopr-r,  83  111.  585. 

In  considering  these  prohibitions  of  the  constitution,  regard  must  be  had 
to  the  substance,  not  the  mere  form  given  to  the  enactment,  as  determining 
its  constitutionality.  If  the  act  must  necessarily  produce  a  result  clearly 
forbidden  by  the  constitution,  it  cannot  be  upheld,  whatever  its  form  or  pro- 
fession: Kelley  v.  State,  6  Ohio  St.  269;  People  v.  Cooper,  83111.  585. 

The  meaning  of  the  constitutional  provision  that  all  laws  of  a  general 
nature  shall  have  a  uniform  operation  is,  that  every  law  shall  have  a  uniform 
operation  upon  all  the  citizens,  persons,  or  things  of  any  class  upon  which  it 
purports  to  take  effect,  and  that  it  shall  not  grant  to  any  person  or  class  of 
persons  privileges  which,  upon  the  same  terms,  shall  not  equally  belong  to 
all  persons:  Brooks  v.  Hyde,  37  Cal.  368.  Uniform,  in  this  sense,  does  nob 
mean  universal,  but  simply  that  the  effect  of  general  laws  shall  be  the  sam» 
to  and  upon  all  persons  who  stand  in  the  same  relation  to  the  law;  in 
"  other  words,  all  the  facts  of  whose  cases  are  substantially  the  same:  People  v» 
Jud/e,  17  Cal.  547. 

Under  this  construction,  the  constitution  does  not  require  that  the  opera- 
tion of  laws  throughout  the  state  shall  be  uniform  in  any  other  sense  than 
that  their  operation  shall  be  the  same  in  all  parts  of  the  state,  under  the  same 
circumstances  and  conditions:  Oroesch  v.  State,  42  Ind.  547-560,  where  the 
court  said:  "It  is  only  in  a  qualified  sense  that  any  law  can  be  said  to  be  of 
uniform  operation  in  all  parts  of  the  state.  A  law  for  the  punishment  of 
crime  the  provisions  of  which  are  alike  applicable  to  all  parts  of  the  state 
must  necessarily  lack  uniformity  in  one  sense  in  its  operation,  not  only  as  to 
persons,  but  also  as  to  localities.  It  operates  in  those  places  where  its  pro- 
visions are  violated,  and  upon  those  persons  who  transgress  them.  Under 
the  same  circumstance  and  condition  its  operation  is  uniform.  The  law  which 
affords  civil  remedies  is  uniform  in  its  provisions,  and,  under  the  like  circum- 
stances, is  uniform  in  its  operation  throughout  the  state.  It  is  not  required 
that  every  man  shall  resort  to  that  remedy,  or  that  in  each  locality  there 
shall  be  the  same  number,  or  any  number,  of  persons  who  shall  resort  to  the 
remedy,  in  order  to  make  the  law  uniform  in  its  operation  in  the  sense  in 
which  the  terms  are  used  in  the  constitution.  Such  is  the  case,  under  all 
circumstances,  when  one  or  more  persons  are  by  law  required  to  do  some  act 
or  acts  upon  or  in  consequence  of  which  the  law  is  to  operate." 

A  law  which  relates  to  a  certain  relation  or  condition,  and  operates  upon 
all  standing  in  that  condition  or  relation,  is  a  general  and  not  a  special  law, 
within  the  meaning  of  the  constitution,  as  uniformity  is  attained  by  its  oper- 
ation upon  all  persons  in  like  condition:  Iowa  R.  R.  Land  Co,  v.  Soper,  39 
Iowa,  112.  So  an  act  which  applies  to  and  embraces  all  of  a  class  of  persons 
who  are  or  may  come  into  like  situations  or  circumstances  is  a  general  lawj 
Phillips  v,  Missouri  Pacific  R'y  Co.,  86  Mo.  540;  and  is  sufficient  as  to  uni- 
formity: McAunich  v.  Mississippi  etc.  R.  R.  Co.,  20  Iowa,  338.  A  statute  which 
relates  to  persons  or  things  as  a  class  is  a  general  law,  while  one  which  relates 
to  particular  things  or  persons  of  a  class  is  special :  Emng  v.  Hoblitzelle,  85 
Mo.  64;  Wheeler  v.  PhiUidelphia,  77  Pa.  St.  338.  An  act,  to  be  general  in  its 
scope,  need  not  include  all  classes  of  individuals  in  the  state,  for  it  answer* 
the  constitutional  requirements  if  it  relates  to  and  operates  uniformly  upoa 
the  whole  of  any  single  class:  Abeel  v.  Clark,  84  CaL  226.     So  a  law  framed 
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in  general  terms,  restricted  to  no  locality,  and  operating  equally  upon  all  of 
a  group  of  objects  which,  having  regard  to  the  purposes  of  the  legislation, 
are  distinguished  by  characteristics  sufficiently  marked  and  important  to 
make  them  a  class  by  themselves,  is  a  general  law:  State  v.  Parsons,  40  N.  J. 
L.  123;  29  Am.  Rep.  210;  Stale  Board  of  Assesmra  v.  Central  B.  B.  Co.,  48 
N.  J.  L.  146. 

In  Bandolph  v.  Wood,  49  N.  J.  L.  88,  it  was  said  that  "a  law  is  to  be  re- 
garded as  general  when  its  provisions  apply  to  all  objects  of  legislation,  dis- 
tinguished alike  by  qualities  and  attributes  which  necessitate  the  legislation, 
or  to  which  the  enactment  has  manifest  relation.  Such  law  must  embrace 
all  and  exclude  none  whose  condition  and  wants  render  such  legislation 
equally  necessary  or  appropriate  to  them  as  a  class." 

On  the  other  hand,  an  act  may  be  special  where  it  applies  to  many  partic- 
ular and  existing  persons  or  things,  as  well  as  where  it  applies  to  one  only; 
or  it  may  be  special  when  it  simply  describes  such  particular  persons  or 
things  so  that  they  may  be  known,  as  well  as  where  it  gives  their  particular 
names  or  distinctive  appellations:  City  qf  Topeka  ▼.  Oillett,  32  Kan.  431; 
State  V.   Wilcox,  45  Mo.  458. 

In  Nichols  v,  Walter,  37  Minn.  270,  it  Mraa  said:  "It  mast  be  conceded  that 
where  a  general  law,  uniform  in  its  operation,  is  required,  the  law  is  none 
the  less  general  and  uniform  because  it  divides  the  subjects  of  its  operation 
into  classes,  and  applies  different  rules  to  different  claisses.  For  the  purpose 
of  efficient  and  beneficial  legislation,  it  is  often  necessary  to  do  so.  The  ques- 
tion of  the  extent  to  which  it  may  be  done  without  running  into  special  legis- 
lation is  a  difficult  one.  It  is  difficult,  and  perhaps  not  quite  safe,  to  state 
any  inflexible  rule.  With  respect  to  political  subdivisions  of  the  state, 
counties,  cities,  or  towns,  the  supreme  court  of  Pennsylvania  lays  it  down 
that  the  only  proper  classification  is  by  population.  We  are  satisfied  that 
rule  is  altogether  too  narrow.  For  instance,  laws  for  incorporating  villages 
or  granting  corporate  powers  or  privileges,  except  to  cities,  must  be  general 
and  uniform  in  their  operation  throughout  the  state.  But  villages  lying  on 
rivers  might  require,  from  that  situation,  powers  and  privileges  not  necessary 
to  villages  inland.  Now,  a  general  law  for  the  incorporation  of  villages  that 
conferred  such  powers  and  privileges  on  such  villages,  but  not  on  inland  vil- 
lages,  if  it  operated  upon  all  villages  alike  in  that  situation,  could  hardly,  for 
that  reason,  be  called  special  legislation.  The  difference  in  the  situation  of 
such  villages  might  furnish  a  basis  for  classifying  them  for  the  purpose  of 
conferring  the  powers  and  privileges  rendered  necessary  or  proper  by  their 
situation.  The  authorities  are  agreed  that  a  law  general  in  form,  but  special 
in  its  operation,  violates  a  constitutional  inhibition  of  special  legislation  as 
much  aa  though  special  in  form;  and  they  are  also  agreed  that,  for  the  pur- 
pose of  applying  different  rules  to  different  subjects,  the  legislature  can- 
not adopt  a  mere  arbitrary  classification.  To  permit  that  would  open  the 
door  to  a  complete  evasion  of  the  constitution.  Thus  in  Gommonioealth 
y.  Patton,  88  Pa.  St.  258,  the  law  was  general  in  form,  but  in  fact  it  could 
apply  to  only  one  county  in  the  state,  and  never,  whatever  changes 
might  come,  could  apply  to  any  other.  It  was  held  to  be  special  legislation. 
In  Devine  v.  Commissioners,  84  IlL  590,  the  law,  by  its  terms,  applied  to 
all  counties  in  the  state  having  more  than  a  specified  population.  As  there 
was  but  one  county  in  the  state  having  that  population,  the  court  held 
it  to  be  a  mere  device  to  evade  the  constitutional  provision  prohibiting 
special  legislation.  In  State  v.  MUdiell,  31  Ohio  St.  592-607,  the  law  was 
general  in  form,  and  applied  to  cities  of  the  second  class  having  a  population 
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of  over  thirty-one  thousand  at  the  last  federal  census.  There  was  but  one 
city  in  the  state  that  answered  the  description,  and  the  court  said:  '  The 
effect  of  the  act  would  have  been  precisely  the  same  if  the  city  had  been 
designated  by  name,  instead  of  by  the  circumlocution  employed.'  These 
cases,  cited  from  many  on  the  subject,  are  sufficient  to  show  that  in  de- 
termining whether  a  law  be  general  or  special  courts  will  look,  not  to  its 
form  and  pliraseology  merely,  but  to  its  substance  and  necessary  operation. 
A  law  is  general  and  uniform  in  its  operation  which  operates  equally  upon 
all  the  subjects  within  the  class  of  subjects  for  which  the  rule  is  adopted;  but, 
as  we  have  said,  the  legislature  cannot  adopt  a  mere  arbitrary  classification, 
even  though  the  law  be  made  to  operate  equally  upon  each  subject  of  each 

of  the  classes  adopted The  principle  adopted  by  the  supreme  court 

of  New  Jersey  comes  more  nearly  to  what  we  regard  the  true  principle  of 
classification  than  that  stated  by  any  other  court.  We  quote  again  from 
Slate  V.  Hammer,  42  N.  J.  L.  435:  'But  the  true  principle  requires  some* 
thing  more  than  mere  designation  by  such  characteristics  as  will  serve 
to  classify.  For  the  characteristics,  which  thus  serve  as  the  basis  for 
classification,  must  be  of  such  a  nature  as  to  mark  the  objects  so  des- 
ignated as  peculiarly  requiring  exclusive  legislation.  There  must  be  a 
substantial  distinction,  havmg  a  reference  to  the  subject-matter  of  the  pro- 
posed legislation,  between  the  objects  or  places  embraced  in  such  legislation 
and  the  objects  or  places  excluded.  The  marks  of  distinction  on  which  the 
classification  is  founded  must  be  such,  in  the  nature  of  things,  as  will,  in 
some  reasonable  degree  at  least,  account  for  or  justify  the  restriction  of  the 
legislation.  Or  to  state  it  differently,  though  not  so  well,  the  true,  practical 
limitation  of  the  legislative  power  to  classify  is,  that  the  classification  shall 
be  upon  some  apparent  natural  reason,  some  reason  suggested  by  necessity, 
by  such  a  difference  in  the  situation  and  circumstances  of  the  subjects  placed 
in  different  classes  as  suggests  the  necessity  or  propriety  of  different  legisla- 
tion in  respect  to  them." 

Again,  in  State  v.  Spande,  37  Minn.  323,  it  was  said:  "A  law,  to  be  general, 
need  not  operate  alike  upon  all  the  inhabitants  of  the  state,  or  on  all  the  cities 
or  all  the  villages  in  the  state.  To  require  that  would  be  utterly  impractica- 
ble. A  law  is  general  which  operates  alike  upon  all  the  inhabitants,  or  all 
the  cities,  or  all  the  villages,  or  other  subjects  of  a  class  of  such  subjects  of 
legislation.  That,  for  the  purpose  of  legislation,  it  may  be  necessary  to  make, 
and  that  the  legislature  may  make,  such  classification  is  undoubted." 

A  statute  relating  to  persons  or  things  as  a  class  is  a  general  law.  One  re- 
lating to  particular  persons  or  things  of  a  class  is  special:  Wheeler  v.  Phila- 
delp/iia,  77  Pa.  St.  338.  Hence  a  statute  which  creates  a  new  class  of 
municipal  corporations,  and  leaves  nothing  to  option  or  discretion  as  to  its 
operation  in  creating  the  new  class,  and  which  imposes  like  duties  and  be- 
stows like  powers  upon  each  municipality  of  the  new  class,  is  a  law  of  irfii- 
form  operation:  Lake  v.  State,  18  Fla.  501.  Thus  a  law  relating  to  street 
improvements,  and  affecting  all  municipalities  in  the  state  alike,  is  general: 
Thomason  v.  Aalttoorth,  73  Cal.  73.  For  the  purposes  of  legislation,  cities 
may  constitute  a  class,  and  a  law  applicable  to  cities  only  may  be  genera- 
and  constitutional:  In  re  CommiaMoners,  49  N.  J.  L.  488.  And  all  that  is  re- 
<juired  of  such  law,  in  order  that  it  may  be  uniform,  is,  that  it  equally  affect 
all  cities  in  like  situations:  Haskel  v.  Burlington,  30  Iowa,  2.32;  State  v.  Wil- 
<MX,  45  Mo.  458.  Accordingly,  a  law  which  confers  upon  all  cities,  not  then 
possessing  it,  power  to  sell  personal  and  real  property  for  delinquent  taxes, 
is  general  and  uniform:  Haskel  v.  Burlington,  30  Iowa,  232.     And  a  statute 
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for  the  assessment  and  collection  of  taxes  which  applies  to  all  incoi-porated 
cities  and  towns  in  the  state  is  general:  People  v.  Wallace,  70  III.  680.  And 
such  law  is  valid,  although  there  may  be  municipal  corporations  to  which  it 
is  not  applicable  because  of  their  existence  under  special  charters,  which  have 
not  been  changed  since  the  adoption  of  the  constitution:  Potvnn  v.  Johnson, 
108  111.  70.  So  an  act  regulating  the  police  departments  in  all  the  cities  of 
the  state,  and  declaring  that  no  policeman  in  any  city  in  the  state  shall  be 
removed  except  for  cause,  is  general:  Mayor  etc.  of  New  Bi-unstoick  v.  Fitz- 
gerald, 48  N.  J.  L.  457;  Fitzgerald  v.  New  Brunsioick,  47  N.  J.  L.  479;  54 
Am.  Rep.  182. 

The  legislature  has  power  to  classify  cities  and  municipal  corporations  accord- 
ing to  population,  and  then  legislate  for  each  class,  and  the  courts  will  not  inter- 
fere with  the  manner  of  classification:  People  v.  Henshaw,  76  Cal.  436;  Pritchett 
V.  Stanislaus  Co.,  73  Cal.  310;  Marmet  v.  State,  45  Ohio  St.  63.  In  fact,  the 
extreme  doctrine  is  announced  in  Commonwealth  v,  Paiton,  88  Pa.  St.  258,  that 
there  can  be  no  proper  classification  of  cities  or  counties  except  by  popula- 
tion, and  that  geographical  distinctions  cannot  be  resorted  to  without  enter- 
ing the  domain  of  special  legislation.  And  while  population  may  be  made 
the  basis  of  classification  in  statutes  relating  to  cities  and  their  police  powers, 
such  classification  must  be  based  upon  some  substantial  reeison,  and  cannot 
be  made  the  means  of  evading  the  constitutional  interdict  of  local  or  special 
laws,  where  the  classification  is  plainly  illusory:  State  v.  Hoagland,  51 
N.  J.  L.  62. 

A  distinction  is  to  be  observed  between  classification  which  is  merely  illu- 
sory and  that  which  is  of  such  a  nature  and  founded  on  such  qualities  or 
characteristics  as  makes  the  object  to  which  the  legislation  applies  a  distinct 
class  by  itself:  State  v.  Mayor  etc.  o/Neio  Brunswick,  42  N.  J.  L.  51. 

Where  cities  have  been  classified  by  law,  legislation  to  cure  irregularities 
in  the  construction  of  sewers  in  cities  of  the  first  class  is  general:  Mason  v. 
Spencer,  35  Kan.  512;  and  so  is  an  act  for  this  purpose  relating  to  cities  of 
more  than  thirty  thousand  and  less  than  fifty  thousand  inhabitants:  RuiJier' 
ford  V.  Hamilton,  97  Mo.  543;  Rutherford  v.  Heddens,  82  Mo,  388.  So  is  an 
act  to  regulate  the  registration  of  voters  and  of  elections  in  cities  having  a 
population  of  more  than  one  hundred  thousand  inhabitants:  Ewing  v.  Hoh- 
litzelle,  85  Mo.  64.  So  is  a  local-option  act  which  applies  to  all  counties  in 
the  state  as  a  class,  and  to  all  incorporated  citie^  or  towns  as  a  class  which 
have  a  population  of  twenty-five  hundred  or  more:  State  v.  Pond,  93  Mo. 
606.  So  is  a  law  authorizing  cities  containing  more  than  twenty  thousand 
and  less  than  two  hundred  and  fifty  thousand  inhabitants  to  extend  their  lim- 
its: Kelly  V.  Meeks,  87  Mo.  396.  So  is  a  law  fixing  the  salary  of  judges  of 
criminal  courts  in  cities  having  a  population  of  forty  thousand:  State  v.  BeitZf 
02  Ind.  159.  So  legislation  is  general  which  applies  to  all  cities  of  the  third 
class,  or  to  any  city  of  less  than  ten  thousand  inhabitants  which  may  except 
it:  Reading  v.  Savage,  124  Pa.  St.  328;  or  which  operates  only  upon  all  cities 
of  the  first  class  having  at  the  last  federal  census  less  than  one  hundred 
thousand  inhabitants:  Welker  v.  Potter,  18  Ohio  St.  85;  or  on  act  providing 
for  a  police  force  in  cities  of  the  first  grade  of  the  first  class:  State  v.  Htui- 
son,  44  Ohio  St.  137. 

In  State  v.  Hawkins,  44  Ohio  St.  108,  it  was  said:  "  It  is  now  too  well  set- 
tled by  the  decisions  of  this  court  to  be  called  in  question  that  legislation 
may  be  adapted  to  the  different  classes  into  which  the  municipal  corporations 
of  the  state  have  been  classified,  without  violating  the  provision  of  the  con- 
stitution.    The  distinction  is  this:  that  a  law  applying  to  a  certain  class  of 
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cities,  fixed  by  previous  legislation,  into  which  other  mnnicipal  corporatio.ru 
may  enter,  and  from  which  they  may  pass  into  other  classes,  by  increase  of 
population,  is  not  special,  but  general,  since  the  grade  of  any  particular  city 
is  not  designated  by  the  act,  but  depends  upon  its  growth  in  population,  a» 
it  may,  by  such  growth,  pass  from  one  grade  or  class  to  another. " 

Laws  public  in  their  objects  may  be  confined  to  a  particular  class  of  per- 
sons, if  they  are  general  in  their  application  to  the  class  to  which  they 
apply,  and  the  distinction  is  not  arbitrary,  but  rests  on  some  reason  of  public 
policy.  Hence  an  act  is  not  special  legislation  merely  because  its  provisions 
apply  only  to  publishers  of  newspapers:  Allen  v.  Pioneer  Press  Co.,  40  Minn. 
117;  12  Am.  St.  Rep.  707.  Nor  is  an  act  which  provides  a  method  for  fore- 
closing mortgages  under  powers  and  exempting  from  its  operation  mortgages 
which  have  been  foreclosed  or  which  have  been  attempted  to  be  foreclosed: 
Cobb  V.  Bord,  40  Minn.  479. 

An  act,  to  be  general  in  its  scope,  need  not  include  all  classes  of  individ- 
uals  in  the  state,  and  it  answers  the  requirement  of  the  constitution  if  it 
relates  to  and  operates  uniformly  upon  the  whole  of  any  class.  Hence  aa 
act  providing  for  the  vaccination  of  all  children  attending  the  public  schools,, 
and  for  the  exclusion  of  unvaccinated  children  therefrom,  is  valid:  Abeel  v. 
Clark,  84  Cal.  226. 

A  general  law,  unlimited  as  to  time  in  its  operation,  is  not  obnoxious  to  a 
constitutional  inhibition  against  special  legislation  because  but  one  city  of  a 
class  has  the  population  necessary  to  come  within  its  purview:  Darrow  v. 
Peoj'le,  8  Col.  417;  Ex  parte  Wells,  21  Fla.  280;  State  v.  Oraknm,  16  Neb. 
74.  Cities  may  be  classified  according  to  population,  and  the  fact  that  some 
of  these  classes  contain  each  but  one  city  does  not  make  such  classification 
invalid  or  bring  it  within  the  constitutional  prohibition  against  special  legis- 
lation: KUfjore  v.  Marje.e,  85  Pa.  St.  401. 

The  fact  that  a  law  is  applicable  to  one  or  more,  but  not  to  all,  of  the  classes 
into  which  cities  may  be  divided,  does  not  render  it  special  legislation.  Ac- 
cordingly, an  act  providing  for  police  courts  in  cities  having  thirty  thousand 
and  under  one  hundred  thousand  inhabitants  is  not  special:  People  ■v.  Hen- 
shaw,  76  Cal.  4.36.  And  a  statute  repealing,  generally,  all  acts  appointing 
commissioners  to  regulate  municipal  affairs  in  general  is  not  special  because 
of  the  fact  that  there  is  but  one  commission  to  which  it  can  apply:  State 
V.  Parsons,  40  N.  J.  L.  123;  29  Am.  Rep.  210.  While  a  law  classifying  cities 
according  to  population,  or  otherwise,  may,  when  enacted,  affect  but  one  city 
in  the  state,  it  will  generally  not  be  held  unconstitutional  for  that  reason,  if 
other  cities  of  the  state  may  reasonably  be  expected  to  fall  within  the  c'ass 
within  a  time  during  which  the  act,  if  not  repealed,  may  operate. 

Under  the  rule  that  it  is  not  the  form  which  a  statute  is  made  to  assume,  but 
its  operation  and  effect,  which  are  to  determine  its  constitutionality,  it  is 
generally  maintained  that  a  law,  general  in  form,  legislating  for  a  city  of  a 
certain  class,  or  containing  a  certain  population,  and  which  cannot  by  any 
possibility  become  applicable  to  any  other  city  or  cities,  is  special,  as  much 
ia  though  such  city  were  legislated  for  by  name.  Hence  if  the  classification 
a  lopted  is  that  of  population  at  the  passage  of  the  statute,  or  at  some  prior 
time,  or  if,  though  the  test  of  population  is  not  expressly  referred  to  any 
jiarticular  date,  the  statute  is  to  operate  for  a  limitetl  period,  during  which  no 
city  of  the  state  can  reasonably  be  expected  to  change  in  population  so  as  to 
come  within  the  classification,  the  statute  is  unconstitutional:  Demne  v.  Com- 
missioners, 84111.  590;  Stater.  Mitc/iell,  31  Ohio  St.  592.  This  rule  w&a  applied 
in.9fcitev.  Hammer,  42  N.  J.  L.  440,  where  the  court  said:  "  Plainly,  a  law  may 
Am.  St.  Kkp.,  Vol.  XXl.  -50 
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be  general  in  its  provisions,  and  may  apply  to  the  whole  of  a  group  of  objects 
having  characteristics  suflBciently  marked  and  important  to  make  them  a 
elasa  by  themselves,  and  yet  such  law  may  be  ia  contravention  of  the  con- 
stitutional inhibition.     Thus  a  law  enacting  that  in  every  city  ia  the  state  in 
which  there  are  ten  churches  there  should  be  three  commissioners  of  the 
water  department,  with  certain  prescribed  duties,  would  present  a  specimen 
«f  such  law,  for  it  would  sufficiently  designate  a  class  of  cities,  and  would 
embrace  the  whole  of  such  class,  and  yet  it  does  not  seem  to  me  that  it  could 
be  sustained  by  the  courts.     If  it  could  be  so  sanctioned,  then  the  constitu- 
tional requirement  would  be  of  no  avail,  as  there  are  but  few  objects  that 
eannot  be  arbitrarily  associated,  if  all  that  is  requisite  for  the  purpose  of 
legislation  is  to  designate  them  by  some  quality,  no  matter  what  they  may 
be,  which  will  so  distinguish  them  as  to  mark  them  as  a  distinct  class.     But 
the  true  principle  requires  something  more  than  a  mere  designation  by  such 
characteristics  as  will  serve  to  classify,  for  the  characteristics  which  thus 
serve  as  the  basis  of  classification  must  be  of  such  nature  as  to  mark  the  ob- 
jects thus  designated  as  peculiarly  requiring  exclusive  legislation.     There 
must  be  substantial  distinction,  having  a  reference  to  the  subject-matter  of 
the  proposed  legislation,  between  the  objects  or  places  embraced  in  such 
legislation,  and  the  objects  or  places  excluded.     The  marks  of  distinction  on 
which  the  classification  is  founded  must  be  such,  in  the  nature  of  things,  sis 
will,  in  some  reasonable  degree  at  least,  account  for  or  jiistify  the  restric- 
tion of  the  legislation.     Principles  of  this  sort  can  be  best  elucidated  by 
example.      I  have  already  given  an  example  of  a  merely  arbitrary  classifica- 
tion founded  on  no  casual  relation  between  the  subject-matter  of  such  legis- 
lation and  the  things  so  classified.     A  sample  of  the  other  or  legitimate  kind 
would  be  signified  in  a  law  that  would  give  to  all  cities  in  the  state  situated 
©n  tide-water  the  privilege  of  using  such  waters  in  connection  with  their 
sewers.     In  such  an  enactment  but  a  part  of  the  cities  of  the  state  would  be 
embraced,  but  the  classification  would  be  lawful  and  proper,  inasmuch  as  the 
places  embraced  would  be  possessed  of  a  characteristic,  being  of  such  a  nature 
as  to  afford  a  reasonable  ground  for  such  E^ecial  legislation.     In  the  two 
classes  of  cases  thus  exemplified,  the  basis  of  the  classification  of  the  one 
would  be  by  a  reference  to  marks  of  distinction  having  no  connection  with 
the  substance  of  the  supposed  statute;  in  the  other,  the  opposite  of  this 
would  obtain,  so  that  in  the  former  the  classification  would  be  formal  and 
arbitrary,  in  the  latter,  substantial,  and  springing  out  of  the  nature  of  the 
subject  of  this  legislation.     The  present  law  is   seemingly  of   the  former 
kind.     The  class  to  which  it  is  made  applicable  is  designated  and  selected  by 
the  mark  of  each  of  its  members,  being  possessed  of  a  certain  kind  of  board 
ef  officers,  —  a  circumstance  having  no  connection  but  a  formal  one  with  the 
subject-matter  of  this  law,  and  iu  no  way  indicating  a  reasonable  ground  for 
making  these  particular  places  the  object  of  such  special  legislation.     In  all 
but  mere  form,  as  I  have  said,  these  places  might  as  well  have  been  desig- 
nated by  name  as  by  a  reference  to  these  organic  bodies  possesse<l  by  them, 
and  the  eflfect  of  this  law  would  have  been  precisely  the  same."     These  prin- 
ciples were  applied  and  affirmed  in  State  v.  Trenton,  42  N.  J.  L.  486;  State  v. 
Onddi.%  44  N.  J.  L.  363;  Hammer  v.  Stale,  44  N.  J.  L.  667.     So  an  act  which 
regulates  the  salaries  of  certain  city  officers,  but  which  is,  and  always- must 
be,  applicable  to  but  one  city,  is  special:  Coutieri  v.  Mayor  etc  qf  New  Bitinn- 
wick,  44  N.  J.  L.  58;   To]}eka  v.  Gillett,  32  Kan.  431. 

Of  a  statute  general  in  form  which  could  only  apply  to  one  city,  the  court 
•aid,  in  State  v.  Anderson,  44  Ohio  St.  248:  "The  statute  is  not  to  apply  to 
• 
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any  cities  that  may  at  any  time  hereafter  have  the  population  named;  it  ap- 
plies only  to  such  as  had  this  precise  population  at  the  last  federal  census, 
and  thereby,  instead  of  classifying  the  city  of  Akron,  it  is  taken  from  the 
class  to  which  it  belongs  under  the  general  statute  classifying  the  cities  of 
the  state,  and  clothed  with  certain  corporate  powers  not  possessed  by  any 
city  of  its  class."  And  in  State  v.  Pugh,  43  Ohio  St.  112,  the  court  said:  "  Al- 
though it  is  admitted  that  no  other  city  than  Columbus  is  within,  or  can  be- 
fore July  next  come  within,  the  class  and  grade  contemplated  by  the  act,  yet 
if  any  other  city  may  in  the  future,  by  virtue  of  its  increase  in  population 
and  the  action  of  its  municipal  authorities,  ripen  into  a  city  of  the  same  class 
and  grade,  and  come  within  the  operation  of  the  act,  it  is  still  a  law  of  a  gen- 
eral nature,  and  not  invalid,  even  if  it  confer  corporate  powers.  On  the  other 
hand,  if  it  is  clear  that  no  other  city  in  the  state  can  in  the  future  come 
within  its  operation  without  doing  violence  to  the  manifest  object  and  pur- 
pose of  its  enactment  and  to  the  clear  legislative  intent,  it  is  a  special  act, 
however  strongly  the  form  it  is  made  to  assume  may  suggest  its  general 
character."  So  where  a  statute  named  cities  containing  a  certain  population, 
and  then  provided  that  "the  office  of  any  notary  public  in  such  a  city  hold- 
ing a  commission  bearing  date  prior  to  the  passage  of  this  act,  and  whose  term 
of  office  as  such  notary  public  has  not  expired  at  the  time  this  act  becomes  a 
law,  shall  be  abolished  at  the  expiration  of  ten  days  after  the  taking  effect 
of  this  act,"  it  is  special  and  void.  The  court  said:  "In  the  case  at  bar,  it  is 
■imply  impossible  for  the  act  to  ever  operate  except  upon  an  existing  state 
of  facts,  except  as  to  particular  persons  of  a  class,  and  that  class  residents  of 
a  certain  city,  to  wit,  St.  Louis.  Its  operation  is  centered  upon  those  per- 
sons, and  ceases  when  they  are  ousted  according  to  its  terms.  The  section  in 
question  may  be  a  general  law  in  form,  but  courts  of  justice  cannot  permit 
constitutional  prohibitions  to  be  evaded  by  dressing  up  special  laws  in  the 
garb  and  guise  of  general  statutes  ":  State  v.  Herrman,  76  Mo.  340.  A  law 
which  groups  certain  cities  for  a  special  purpose,  namely,  to  confer  on  some 
a  power  of  funding  debts  not  granted  to  others,  is  special  and  void:  State  v. 
Trenton,  42  N.  J.  L.  486. 

The  legislature  may  pass  laws  affecting  only  certain  localities  and  classes, 
while  an  act  excepting  certain  persons  or  things  from  an  exemption  granted 
to  others  of  the  same  class  in  the  same  territory  is  special,  and  void:  Ut-te;/  v. 
Hiott,  30  S.  C.  360;  14  Am.  St.  Rep.  910.  In  Weinman  v.  Wilkimburg  etc 
R'y  Co.,  118  Pa.  St.  201,  the  court  said:  "The  title  of  the  act  of  1879  under 
which  the  defendant  company  was  organized  is  as  follows:  'An  act  to  provide 
for  the  incorporation  and  for  th«  government  and  regulation  of  street-rail- 
way companies  now  incorporated,  or  which  may  hereafter  be  incorporated, 
in  cities  of  the  second  and  third  class  in  this  commonwealth.'  Its  provisions 
follow  the  title,  and  relate  only  to  the  incorporation,  government,  and  regu- 
lation of  street-railway  companies  in  cities  of  the  second  and  third  class. 
The  subject  of  this  statute  is  therefore  street-railway  companies,  which  is  a 
subject  for  general  legislation,  while  the  statute  professes  to  deal  only  with 
a  limited  number  of  these  railways,  and  these  are  selected  by  reference  to 
their  location  in  certain  cities.  Under  the  guise  of  a  general  law,  we  have 
here  one  which  is  special,  because  it  relates  to  a  few  members  of  the  general 
class  of  corporations  known  as  street-railway  companies,  and  local,  because 
its  operations  are  confined  to  particular  localities,  viz.,  cities  of  the  second 
and  third  class.  The  provisions  of  the  constitution  which  forbid  local  and 
special  legislation  cannot  be  brushed  aside  so  easily.  It  is  urged  that  this 
statute  is  sustainable  under  the  decisions  of  this  court  recognizing  the  power 
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of  the  legislature  to  classify  the  cities  of  the  commonwealth  for  purposes  of 
municipal  government;  but  those  cases  rest  upoa  a  very  diflferent  principle 
from  that  involved  in  the  present  case.  For  purposes  of  local  government, 
the  state  is  subdivided  into  counties,  townships,  and  other  municipal  and 
quasi  municipal  corporations.  Each  class  of  these  subdivisions  has  purposes 
to  subserve  that  are  peculiar  to  it,  and  needs  to  be  invested  with  the  powers 
necessary  to  that  end.  Generally  speaking,  all  the  members  of  each  class 
have  the  same  local  functions  to  perform.  Classification,  therefore,  upon  this 
basis  has  been  recognized,  and  a  statute  relating  to  all  the  townships,  all  the 
school  districts,  or  all  the  members  of  any  particular  class  of  the  municipal 
divisions  of  the  state,  has  been  held  to  be  constitutional.  It  hats  been  found 
desirable  to  divide  cities  into  classes  upon  the  basis  of  their  population.  The 
needs  of  a  great  city  with  a  half- million  or  more  of  people  are  somewhat  dif- 
ferent, in  many  respects,  from  the  needs  of  a  city  with  ten  thousand.  The 
organization  of  their  local  governments  and  the  management  of  their  munici- 
pal affairs  will  be  quite  unlike.  Each  of  these  classes  requires  legislation 
peculiar  to  itself;  hnt  such  legislation  must  be  applicable  to  all  the  members 
of  the  class  to  which  it  relates,  and  must  be  directed  to  the  existence  and 
regulation  of  municipal  powers,  and  to  matters  of  local  government.  The 
supposed  classification  in  the  act  of  1879  is  of  a  vfery  different  character. 
The  act  provides  for  the  incorporation  and  government  of  street-railway 
companies,  but  it  does  not  affect  all  such  companies.  It  selects  such  com- 
panies as  may  be  located  in  cities  of  the  second  and  third  class,  and  makes 
special  provision  for  them,  while  all  other  street-railway  companies  remain 
under  the  operation  of  the  general  law.  This  is  just  what  the  constitution 
declares  shall  not  be  done;  and  this  court  has  had  occasion  to  enforce  the 
constitutional  prohibition  in  several  cases.  In  Davis  v.  Clark,  106  Pa.  St.  377, 
a  statute  came  up  for  examination  which  undertook  to  deal  with  mechanics' 
liens  in  counties  whose  population  was  less  than  two  hundred  thousand. 
This  was  held  to  be  a  local  law.  It  was  not  an  attempt  at  the  classification 
of  counties  for  any  purpose  of  local  government,  but  an  effort  to  provide  a 
lien  in  one  part  of  the  state  under  circumstances  which  would  not  entitle  the 
mechanic  to  one  under  the  general  law." 

Any  legislation  which  is  arbitrary,  which  deals  with  particular  persons  or 
things  of  a  class,  or  which  confers  privileges  or  burdens  on  towns  or  cities,  while 
other  cities  or  towns  in  like  situation  are  excepted  from  its  operation,  is  special 
and  void.  Instances  of  this  description  may  be  found  in  State  v.  Board  of  Li- 
cense, 48  N.  J.  L.  4.38;  States.  Wiiisor,  48  N.  J.  L.  95;  Eark  v.  Board  of  Edu- 
cation, 55  Cal.  489;  Desmond  v.  Dunn,  55  Cak  242;  StaU  v.  Wood,  49  N.  J.  L. 
85;  Appeal  of  Scranton,  113  Pa.  St.  176.  Neither  the  legislature  nor  the 
courts  have  power  to  limit  the  operation  of  any  general  law  to  any  particular 
county,  district,  or  locality:  Darling  v.  Rodgers,  7  Kan.  592,  Hence  a  stat- 
ute which,  by  its  terms,  can  apply  to  only  one,  or  at  most  to  only  part,  of  the 
whole  number  of  counties  in  the  state,  and  although  purporting  to  be  a  gen- 
eral law,  is  special  and  void:  StcUe  v.  Boyd,  19  Nev.  43;  HaUoek  v.  Boilings- 
head,  49  N.  J.  L.  64;  McOill  v.  State,  34  Ohio  St,  228;  Frceholden  of  Hudson 
Co.  V.  Buck,  49  N.  J.  L.  228;  and  this,  although  it  purports  to  have  ap- 
plication to  all  counties  having  a  certain  designated  population:  Demne  v. 
Board  of  Commissioners,  84  111.  590;  McCarthy  v.  Commonwealih,  110  Pa.  St. 
243;  State  v.  County  Court,  89  Mo.  237.  This  result  follows,  because  the 
mere  fact  of  designating  counties  as  a  class,  according  to  a  minimum  popula- 
tion, which  makes  it  certain  that  but  one  county  in  the  state  can  avail  of  the 
benefits  of  a  law  applicable  to  such  class,  is  a  mere  device  to  evade  the  con- 
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atitiitional  provision  prohibiting  special  legislation;  Devine  v.  Board  of  Com- 
missiom.rs,  84  111.  590.  So  an  act  which  excepts  a  certain  county  or  counties 
from  its  operation  is  void  as  special  legislation:  Robinson  v.  Perry,  17  Kan, 
248;  Kelleyv.  State,  6  Ohio  St.  269;  Morrison  v.  Bachert,  112  Pa.  St.  322; 
Davis  V.  Clark,  106  Pa.  St.  377;  Utaie  v.  Freeholders  of  Hudson  Co.,  50  N.  J.  L. 
82;  State  V.  Township  of  Northampton,  50  N.  J.  L.  496.  An  act,  however, 
which  is  based  on  a  minimum  of  population,  and  applies  to  all  the  counties 
in  the  state  alike,  is  general  and  valid:  Hanlon  v.  Board  of  Commissioners, 
63  Ind.  123;  State  v.  Standley,  76  Iowa,  215, 

Laws  in  relation  to  taxation  must  be  general  and  nnifcl'm  throughout 
the  state,  and,  under  this  provision,  a  law  which  relates  to  the  payment  of 
poll-tax  throughout  the  state  is  general:  State  v.  Freeholders  of  Essex  County, 
45  N.  J.  L.  504.  The  constitutional  provision  does  not  take  away  from  the 
1  ;islature  the  power  of  selecting  the  subjects  of  taxation.  It  only  requires 
that  all  the  members  of  a  class  selected  shall  be  included  in  the  taxing  law, 
and  that  the  rule  applied  thereto  shall  be  uniform  as  to  the  whole  of  such 
class,  and  that  the  Msessment  shall  be  made  at  the  true  value  of  the  property 
constituting  the  class.  If  these  requirements  are  answered  by  the  law,  it  is 
general  and  valid.  Hence  a  law  providing  for  the  taxation  of  all  canal  and 
railroad  property  within  the  state  may  be  valid:  State  Board  of  Assessors  v. 
Central  R.  R.  Co.,  48  N.  J.  L.  146.  So  an  act  in  relation  to  the  settlement 
and  collection  of  unpaid  taxes  in  all  the  cities  of  the  state  is  general:  In  re 
Commissioners,  49  N.  J,  L.  488.  But  a  law  which  provides  a  different  method 
of  levying  taxes  in  places  which  are  seaside  resorts,  from  that  provided  for 
other  places,  is  special  and  void:  State  v.  PhiUrrick,  50  N.  J.  L.  581. 

Legislation  affecting  alike  all  railroads  within  the  state  as  a  class  is  not 
special,  but  general  and  valid,  and  such  legislation  may  define  their  duties 
and  liabilities,  or  limit  the  rate  to  be  charged  for  freight  or  for  the  transpor- 
tation of  passengers:  McAunich  v.  Mississippi  etc.  R,  R.  Co.,  20  Iowa,  338;  Little 
Rock  etc.  R'y  Co.  v.  Hanniford,  49  Ark,  291;  Dow  v.  Beidelman,  49  Ark.  325; 
Phillips  V.  Missouri  etc.  R'y  Co. ,  86  Mo.  540;  Chicago  etc.  R.  R.  Co.  v.  Iowa,  94 
CJ.  S.  155.  Although  laws  relating  to  crimes  must  be  general  and  of  uniform 
operation,  still,  it  is  only  required  that  they  operate  uniformly  and  alike  in  all 
parts  of  the  state,  under  like  facts.  Hence  an  act  for  the  prosecution  of 
felonies  by  aflGdavit  and  information  in  certain  cases  is  a  general  law:  Heanley 
V.  State^  74  Ind.  99;  Elder  v.  State,  96  Ind.  162;  and  a  statute  providing  a  pun- 
ishment for  an  act  which  is  malum  in  se  wherever  committed  is  a  law  of  a 
general  nature,  and  cannot  be  pronounced  special  in  its  operation  because 
the  inhibited  act  is  of  greater  evil  in  a  large  city  than  in  other  parts  of  the 
state:  Ex  parte  Falk,  42  Ohio  St.  638. 

Several  special  statutes  grouped  together  in  a  general  act  do  not  eonstitute 
a  general  law:  Board  qf  Freehoidera  v.  SUvenaon,  46  N.  J.  L.  17Sw 
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State  v.  Brown. 

[47  Ohio  State,  102.] 

IwoEST,  Single  Act  Constitutes.  —  A  single  act  of  sexual  intercourse 
between  persons  related  by  blood  or  affinity  within  the  degree  prohibited 
by  statute  constitutes  incest. 

Incest  —  Sufficient  Averment. — Under  a  statute  prohibiting  the  com- 
mission of  the  sexual  act  between  persons  "  nearer  of  kin  than  cousins," 
an  indictment  alleging  the  commission  of  the  sexual  act  by  uncle  and 
niece  is  suMcient,  without  a  direct  averment  that  that  relationship  is 
nearer  than  that  between  cousins,  or  that  they  were  related  by  blood  or 
affinity. 

Incest  —  Sufficient  Averment. — An  indictment  charging  incest  between 
an  unmarried  uncle  and  his  niece  is  equivalent  to  an  averment  that  she 
was  not  his  wife. 

Incest,  when  not  Modified  by  Statutb,  is  Skxual  Ck>MMERCB, 
either  habitual  or  in  a  single  instance,  either  under  form  of  marriage  or 
without  it,  between  persons  too  nearly  related  in  consanguinity  or 
affinity  to  be  entitled  to  intermarry. 

Incest  —  Sufficient  Averment.  —  Under  a  statute  prohibiting  the  com- 
mission of  the  sexual  act  between  persons  "  nearer  of  kin  than  cousins," 
an  indictment  charging  incest  between  uncle  and  niece  need  not  allege 
that  they  were  not  husband  and  wife,  whether  they  had  gone  through 
the  ceremony  of  marriage  or  not.  Nor  is  it  material  in  such  case  that  the 
marriage  was  celebrated  in  a  country  where  it  was  valid. 

Okiminal  Law  —  Pkacticb  —  Discharge  of  Jury  without  Vebdiot.  — 
Where,  in  the  trial  of  a  criminal  case,  the  evidence  is  excluded  from  the 
jury  on  the  ground  that  the  indictment  charges  no  offense,  the  jury 
must  be  discharged  without  rendering  a  verdict. 

Indictment  for  incest. 

Homer  Harper,  prosecuting  attorney,  for  the  state. 

Bbadbury,  J.  The  counts  of  the  indictnaent  held  to  be 
insufficient  to  charge  an  offense,  read  as  follows:  — 

Second  count.  —  The  jurors  of  the  grand  jury  of  the  state 
of  Ohio,  within  and  for  the  body  of  the  county  of  Lake,  im- 
paneled, sworn,  and  charged  to  inquire  of  crimes  and  offenses 
committed  within  said  county  of  Lake,  in  the  name  and  by 
the  authority  of  the  state  of  Ohio,  on  their  oaths,  do  further 
find  and  present  that  Benjamin  Robert  Brown,  late  of  said 
county,  on  the  eighth  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-five,  with  force 
and  arms,  in  said  county  of  Lake,  and  state  of  Ohio,  being 
then  and  there  an  unmarried  man,  did  commit  fornication 
with  Rose  Cramer,  by  then  and  there  unlawfully  and  feloni- 
ously having  sexual  intercourse  with  the  said  Rose'  Cramer, 
the  said  Benjamin  Robert  Brown  being  then  and  there  the 
uncle  of  the  said   Rose  Cramer,  and  the  said   Rose  Cramer 
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being  then  and  there  the  niece  of  the  said  Benjamin  Robert 
Brown,  and  the  said  Benjamin  Robert  Brown  and  the  said  Rose 
Cramer  then  and  there  having  knowledge  of  their  relationship, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  pea6e  and  dignity  of  the  state  of  Ohio- 

Fifth  count.  — The  jurors  of  the  grand  jury  of  the  state  of 
Ohio,  within  and  for  the  county  of  Lake,  impaneled,  sworn, 
and  charged  to  inquire  of  crimes  and  offenses  committed 
within  said  county  of  Lake,  in  the  name  and  by  the  authority 
of  the  state  of  Ohio,  "on  their  oaths,  do  further  find  and  pre- 
sent that  Benjamin  Robert  Brown,  late  of  said  county  of  Lake, 
on  the  sixth  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-six,  with  force  and  arms, 
in  said  county  of  Lake,  and  state  of  Ohio,  being  then  and  there 
a  married  man,  did  commit  adultery  with  Rose  Cramer,  by 
then  and  there  unlawfully  and  feloniously  having  sexual  in- 
tercourse with  said  Rose  Cramer,  the  said  Rose  Cramer  being 
then  and  there  the  niece  of  the  said  Benjamin  Robert  Brown, 
the  said  Benjamin  Robert  Brown  and  the  said  Rose  Cramer 
being  then  and  there  persons  nearer  of  kin  by  consanguinity 
than  cousins,  the  said  Benjamin  Robert  Brown  and  the  said 
Rose  Cramer  then  and  there  having  knowledge  of  their  rela- 
tionship, contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state 
of  Ohio. 

The  offense  intended  to  be  charged  by  each  of  these  two 
counts  is  a  violation  of  section  7019  of  the  Revised  Statutes. 
That  section  provides:  "  Sec.  7019.  Persons  nearer  of  kin  by 
consanguinity  or  affinity  than  cousins,  having  knowledge  of 
their  relationship,  who  commit  adultery  or  fornication  together, 
shall  be  imprisoned." 

The  court  of  common  pleas  held  that  neither  count  charged 
an  offense  under  this  section.  The  particular  averment  or 
averments  the  omission  of  which,  in  the  opinion  of  that  court, 
were  fatal  to  these  counts  have  not  been  pointed  out  to  this 
court,  no  brief  having  been  filed  in  support  of  the  rulings  of 
which  complaint  is  made;  but  we  are  not  left  to  conjecture, 
wholly,  respecting  them,  for  the  propositions  combated  by 
the  prosecuting  attorney  in  his  brief  indicate  at  least  his  un- 
derstanding of  what  they  were,  though  he  fails  to  etate  them 
in  direct  terms. 

However,  after  a  careful  examination  of  this  brief  and  the 
record  in  the  case,  we  yet  have  some  doubts  respecting  the  par- 
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ticular  defects  or  omissions  which  the  court  of  common  pleas 
held  to  be  fatal,  and  therefore  have  carefully  examined  the 
two  counts  in  question,  with  a  view  to  ascertain  what,  if  any, 
necessary  averment  or  averments  were  omitted.  From  the 
argument  submitted  by  the  prosecuting  attorney,  it  seems 
some  doubt  was  entertained  by  the  court  of  common  pleas 
respecting  the  sufficiency  of  a  single  adulterous  act  to  consti- 
tute the  offense  of  incest,  one  act  only  being  charged  in  each  of 
the  counts.  That  one  such  act  is  sufficient  is  established,  we 
think,  by  the  case  of  Barnhouse  v.  State,  31  Ohio  St.  39.  It  is  true 
the  statute  in  force  when  that  case  arose  prohibited  "  sexual 
intercourse"  between  parties  within  certain  degrees  of  kinship 
(Swan  &  Critchfield's  R.  S.  405,  sec.  8),  while  the  statute 
in  force  when  the  ofifetise  charged  against  the  defendant  was 
committed  prohibits  "  adultery  or  fornication  "  within  the 
prohibited  degrees;  R.  S.,  sec.  7019.  But  there  is  noth- 
ing in  this  change  of  phraseology  to  indicate  a  purpose 
to  require  a  series  of  acts,  of  cohabiting  together,  to  consti- 
tute incest.  A  single  act  of  unlawful  sexual  intercourse  falls 
within  the  definition  of  "  adultery  "  or  "  fornication,"  accord- 
ing as  the  party  is  married  or  not:  Bouv.  Law  Diet.  92,  606; 
1  Am.  &  Eng.  Ency.  of  Law,  209,  and  cases  tlieie  cited. 
And  that  the  words  were  used  in  this  sense  by  the  legislature, 
in  declaring  what  should  constitute  incest  clearly  appears, 
when  section  7019  is  compared  with  section  7020.  The  latter 
section  prescribes  in  direct  terms  that  the  party  shall  "  co- 
habit "  with  another  in  a  state  of  adultery  or  fornication,  to 
constitute  an  ofifense  under  it;  but  in  the  section  now  under 
consideration  (sec.  7019)  no  such  word  is  found.  The  two 
sections  are  in  immediate  juxtaposition,  were  passed  at  the 
same  time,  and  are  nearly  allied.  This  makes  the  omission  of 
the  word  "cohabit"  from  the  section  under  consideration  the 
more  significant.  It  evinces  a  purpose  to  prohibit,  in  the  one 
case,  an  act  in  its  very  nature  repulsive  and  shocking  to  every 
sense  of  decency,  while  by  the  other  section  a  demoralizing 
condition,  a  living  together  in  an  unlawful  connection,  is  the 
thing  to  be  prohibited;  and  appropriate  language  was  adopted 
by  the  legislature,  in  each  section,  to  attain  the  object  in 
view. 

The  first  count  under  consideration  (No.  2  in  the  indict- 
ment) avers  that  the  defendant  and  Rose  Cramer,  with  whom 
he  committed  the  sexual  act,  were  uncle  and  niece,  respect- 
ively, to  each  other,  but  does  not  aver,  in  direct  terms,  that 
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that  relationship  is  nearer  than  that  between  cousins,  nor 
does  it  show  whether  they  were  related  by  blood  or  affinity. 

Is  it  necessary  to  aver  in  express  terms  that  the  kinship  is 
nearer  than  that  between  first  cousins  ?  or  will  it  suffice  if  the 
degree  of  it  is  averred,  and  it  is  one  necessarily  nearer  than 
cousins?  While  the  statute  (sec.  7019),  in  general  terms, 
prohibits  the  sexual  act  between  persons  "  nearer  of  kin 
....  than  cousins,"  it  may  well  be  doubted  whether  a  gen- 
eral averment,  in  the  words  of  the  statute,  would  be  definite 
enough  to  satisfy  the  rules  of  criminal  pleading.  It  would 
remain  uncertain  which  of  the  several  degrees  of  kinship 
nearer  than  that  between  cousins  was  intended  to  be  charged. 
Where,  however,  the  precise  degree  of  kinship  is  averred,  all 
indefiniteness  disappears.  Nor  is  it  for  the  jury  to  determine, 
in  each  particular  case,  whether  the  kinship  between  the  par- 
ties to  the  act,  be  they  father  and  daughter,  brother  and  sister, 
or  uncle  and  niece,  is  or  is  not  nearer  than  that  between 
cousins.  This  is  matter  of  law  determinable  by  fixed  prin- 
ciples applicable  alike  to  every  case.  The  kinship  being 
averred  to  be  that  of  uncle  and  niece,  it  was  unnecessary  to 
aver  in  addition,  that  which  was  matter  of  law,  that  they  were 
nearer  of  kin  than  cousins.  The  authorities  in  support  of  this 
principle  are  innumerable;  one  only  will  be  referred  to.  Bishop 
says,  quoting  from  BuUer,  J.:  "  It  is  one  of  the  first  principles 
of  pleading  that  you  have  only  occasion  to  state  facts,  which 
must  be  done  for  the  purpose  of  informing  the  court  whose 
duty  it  is  to  declare  the  law  arising  upon  those  facts,  and  ap- 
prise the  opposite  party  of  what  is  meant  to  be  proved,  in  order 
to  give  him  an  opportunity  to  answer  or  traverse  it":  1 
Bishop's  Crim.  Proc,  sec.  329. 

That  the  kinship  between  an  uncle  and  his  niece  is  nearer 
than  that  between  cousins,  within  the  meaning  of  this  statute, 
is  clear,  notwithstanding  that  by  the  rules  of  the  common 
law  both  were  considered  as  standing  in  the  same  degree. 
The  rule  of  the  common  law  which  accomplishes  that  result 
relates  to  the  descent  of  property  only;  for,  notwithstanding 
this  rule  of  the  common  law,  sexual  commerce  between  uncle 
and  niece  in  England  is  incestuous,  while  that  between 
cousins  is  not.  The  law  respecting  incest,  from  the  nature 
of  the  mischief  to  be  prevented,  necessarily  regards  the  actual 
kinship  of  the  parties  as  the  predicate  for  its  prohibitory  en- 
actments: Griffith  v.  Reed,  1  Hagg.  Ecc.  195;  Woods  v.  Woods, 
2  Curt.  Ecc.  516;  Story  on  Conflict  of  Laws,  sees.  114,  208. 
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And  the  kinship  between  an  uncle  and  niece  is  double  that 
between  cousins. 

We  hold,  therefore,  that,  within  the  meaning  of  section  7019, 
the  kinship  between  uncle  and  niece  is  nearer  than  that  be- 
tween cousins. 

While  the  question  whether  kinship  by  affinity  should  be 
protected  equally  with  that  by  consanguinity  is  one  about 
which  different  opinions  may  be  held  (Story  on  Conflict  of 
Laws,  sees.  114,  115),  yet  it  falls  within  the  province  of  the 
legislature  to  determine  it;  and  that  body  having,  in  the 
same  section  and  by  the  s^me  words,  prohibited  the  sexual 
act,  and  prescribed  the  same  penalty  for  its  commission, 
whether  the  kinship  be  of  the  one  class  or  the  other,  it  is  evi- 
dent that  no  distinction  was  intended  to  be  made  between 
them,  and  that,  under  the  statute  (sec.  7019),  if  the  parties 
are  nearer  of  kin  than  cousins,  it  is  immaterial  whether  it  be" 
by  consanguinity  or  affinity:  Stewart  v.  State,  39  Ohio  St.  152. 
The  supposed  hardship  of  the  law  is  much  mitigated  by  the 
circumstance  that  kinship  by  affinity  of  the  husband  and 
wife,  respectively,  with  the  family  of  the  other  terminates 
with  the  dissolution  of  the  marriage:  Noble  v.  State,  22  Ohio 
St.  541. 

The  count  now  under  consideration  avers  that  the  defend- 
ant is  not  married,  so  that  if  the  indictment  must  show 
affirmatively  that  he  and  the  woman  with  whom  the  sexual 
act  was  committed  were  not  husband  and  wife,  it  sufficiently 
does  so;  not,  it  is  true,  by  a  direct  averment,  but  by  one  from 
which  the  fact  appears  by  necessary  implication.  The  aver- 
ment that  he  was  unmarried  is  equivalent  to  one  that  she  wag 
not  his  wife. 

The  fifth  count  of  the  indictment  differs  from  the  second,  in 
that  it  avers  the  defendant  to  be  married,  and  the  sexual  act 
to  be  adultery;  and  in  addition  to  averring  that  the  defendant 
and  Rose  Cramer  were  uncle  and  niece  to  each  other,  directly 
averred  that  they  were  "  nearer  of  kin  by  consanguinity  than 
cousin." 

The  only  question  necessary  to  be  determined  in  connec- 
tion with  this  count  that  has  not  been  decided  in  passing 
upon  the  sufficiency  of  the  second  count  is  the  necessity  of 
the  count  negativing  the  marriage  of  the  defendant  and  Rose 
Cramer. 

By  referring  to  the  statute,  section  7019,  it  will  bo  observed 
that  it  contains  no  exception  in  favor  of  parties  who  are  in- 
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termarried;  the  language  is  general,  and  comprehends  them 
as  well  as  the  unmarried.  Upon  what  principle,  then,  can 
an  exception  be  ingrafted  in  this  section  by  judicial  construc- 
tion? We  know  of  none.  By  the  law  of  England,  the  inter- 
marriage of  the  parties  did  not  render  the  connection  any 
less  incestuous:  BlacJcmore  v.  Brider,  2  Phillim.  359;  Woods 
V.  Woods,  2  Curt.  Ecc.  516.  Bishop  defines  it  as  follows: 
"  Incest,  where  statutes  have  not  modified  its  meaning,  is 
sexual  commerce,  either  habitual  or  in  a  single  instance,  and 
either  under  a  form  of  marriage  or  without  it,  between  per- 
sons too  nearly  related  in  consanguinity  or  afiinity  to  be  en- 
titled to  intermarry":  Bishop  on  Statutory  Crimes,  sec.  727. 
The  act  is  little,  if  any,  less  repulsive  to  a  correct  sense  of 
decency,  and  no  less  a  violation  of  sound  public  policy,  be- 
cause it  is  perpetrated  by  persons  living  together  publicly 
under  the  form  of  marriage,  than  if  done  by  them  clandes- 
tinely and  occasionally  only.  We  hold,  therefore,  that  by 
section  7019,  Revised  Statutes,  sexual  commerce,  as  between 
persons  nearer  of  kin  than  cousins,  is  prohibited,  whether 
they  have  gone  through  the  form  of  intermarriage  or  not;  nor 
is  it  material  that  the  marriage  was  celebrated  in  a  country 
where  it  was  valid,  for  we  are  not  bound,  upon  principles 
of  comity,  to  permit  persons  to  violate  our  criminal  laws, 
adopted  in  the  interest  of  decency  and  good  morals,  and 
based  on  principles  of  sound  public  policy,  because  they  have 
assumed,  in  another  state  or  country,  where  it  was  lawful,  the 
relation  which  led  to  the  acts  prohibited  by  our  laws. 

After  the  jury  was  impaneled  and  sworn,  and  the  trial  be- 
gun, the  defendant's  counsel  objected  to  the  introduction  of  any 
evidence  by  the  state,  on  the  ground  that  the  counts  of  the  in- 
dictment upon  which  the  state  had  elected  to  proceed  did  not 
charge  an  offense.  The  court,  adopting  that  view,  refused  to 
permit  any  evidence  to  go  to  the  jury,  and,  upon  motion  of 
defendant's  attorney,  ordered  the  jury  to  return  a  verdict  of 
not  guilty,  and  thereupon  discharged  him  from  custody.  To 
all  which  the  prosecuting  attorney  excepted. 

If  the  view  taken  by  the  court  was  correct  and  no  offense 
was  charged,  there  was  nothing  of  which  he  could  be  acquit- 
ted, and  the  verdict  would  be  of  no  benefit  to  him.  He  could 
not  plead  it  in  bar  of  a  subsequent  prosecution.  It  would  only 
benefit  him  in  case  the  court  had  erred,  and  the  indictment 
did  charge  an  offense.  As  the  case  stood  upon  the  holding  of 
the  court,  no  offense  was  charged  against  the  defendant,  and 
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under  those  circumstances  the  state  had  a  right  to  require  the 
jury  to  be  discharged.  There  was  nothing  for  them  to  do;  the 
defendant  was  not  charged  before  them  with  any  offense,  nor 
had  any  evidence  against  him  been  submitted  for  their  con- 
sideration. The  party  was  liable  to  be  re-indicted  and  again 
put  upon  trial;  and  if  upon  the  subsequent  trial  the  first 
indictment  was  held  good  upon  a  plea  of  former  acquittal,  the 
verdict  would  be  an  a'bsolute  bar.  True,  the  defendant,  upon 
the  subsequent  trial,  if  the  jury  had  been  discharged  at  the 
first  one  without  rendering  a  verdict,  might  plead  his  former 
jeopardy;  and  if  upon  that  plea  the  former  indictment 
should  be  held  good,  it  might  avail  him  as  effectually  as  a 
verdict  of  not  guilty.  Of  this  we  express  no  opinion;  for 
whether  the  discharge  of  a  jury,  so  made  necessary  by  a 
ruling  of  the  court,  had  on  the  defendant's  own  motion,  would, 
in  case  the  first  indictment  upon  a  plea  in  bar  shoul(?be  held 
good,  be  a  bar  to  a  subsequent  prosecution,  it  was  the  right  of 
the  state,  under  the  circumstances,  to  prevent  the  rendition  of 
a  verdict  of  not  guilty,  which  would  be  an  undoubted  bar, 
whatever  effect  might  be  given  to  the  other. 
Exceptions  sustained.         

In  the  case  op  Chinn  v.  State,  47  Ohio  St.  575,  Alfred  Chinn  was  indicted, 
trie(i,  convicted,  and  sentenced  to  one  year's  imprisonment  for  having  com- 
mitted adultery  and  incest  with  one  Ann  Rafferty.  The  indictment  was 
based  upon  the  provisions  of  section  7019,  Revised  Statutes  of  Ohio,  provid- 
ing that  "persons  nearer  of  kin  by  consanguinity  or  aflSnity  than  cousins, 
having  knowledge  of  their  relationship,  who  commit  adultery  and  fornica- 
tion together,  shall  be  imprisoned  in  the  penitentiary  not  more  than  tea 
years  nor  less  than  one  year."  At  the  trial  the  stato  proved  that  Mary 
Chinn  and  Thomas  Rafferty  are  brother  and  sister  by  consanguinity;  that 
Thomas  Rafferty  was  and  is  the  husband  of  Ann  Rafferty;  that  defendant 
Alfred  Chinn  M'as  and  is  the  husband  of  Mary  Chinn;  that  the  said  connec- 
tion by  marriage  is  the  only  relationship  that  exists  between  Alfred  Chinn 
and  Ann  Rafferty,  and  that  they  had  sexual  intercourse,  with  knowledge  of 
their  relation,  as  charged  in  the  indictment. 

The  court  refused  to  charge  that  upon  this  state  of  facts  the  jury  should 
return  a  verdict  of  not  guilty,  and  charged,  instead,  that  if  the  jury  believed 
these  facts,  "then  the  said  Ann  Rafferty  was  the  sister  by  affinity  (commonly 
known  as  sister-in-la^fv)  of  said  defendant,  Alfred  Chinn,  and  that  they  were 
nearer  akin  by  affinity  than  first  cousins.'' 

Exceptions  were  reserved  to  the  ruling  of  the  court,  and  to  the  charge  as 
given. 

The  question  presented,  then,  is,  whether  or  not  the  defendant,  Alfred 
Chinn,  is  related  to  Ann  Rafferty  by  affinity  as  brother  and  sister  ii\  law,  and 
if  so,  whether  or  not  they  are  related  to  each  other  by  affinity  nearer  than 
cousins.  In  passing  upon  this  question,  the  court  said:  "  The  term  '  affinity,' 
as  used  in  determining  the  persons  between  whom  marriage  may  be  lawfully 
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solemnized,  and  those  between  whom  sexual  intercourse  is  to  be  regarded  as 
incestuous,  has  received  in  law,  by  its  application  and  use,  a  definite  signifi- 
cation, and  we  must  assume  that  the  legislature,  in  enacting  this  section 
defining  the  crime  of  incest,  used  it  in  the  same  sense.  It  expresses  the  rela- 
tionship which  arises  by  marriage  between  one  of  the  parties  and  the  blood 
relations  of  the  other,  but  it  does  not  include  those  only  related  by  affinity  to 
the  other.  As  sometimes  stated,  the  comanguinei  of  the  wife  are  the  nffines  of 
the  husband,  and  vice  versa;  but  the  affines  of  the  wife  are  not  those  of  the  hus- 
band, nor  are  the  affines  of  the  husband  those  of  the  wife:  2  Stephen's  Com.  285. 
It  is  thus  defined  by  Erskine  in  his  Institutes,  b.  1,  tit.  6,  sec.  8:  'Affinity 
is  that  tie  which  arises  in  consequence  of  marriage  betwixt  one  of  the  married 
pair  and  the  blood  relatives  of  the  other;  and  the  rule  of  computing  its  de- 
grees is,  that  the  relations  of  the  husband  stand  in  the  same  degree  of  affin- 
ity to  the  wife  in  which  they  are  related  to  the  husband  by  consanguinity; 
which  rule  holds  also,  e  concerso,  in  the  case  of  the  wife's  relations.  Thus 
where  one  is  brother  by  blood  to  the  wife,  he  is  brother  in  law,  or  by  affinity, 
to  the  husband.  But  there  is  no  affinity  between  the  husband's  brother  and 
the  wife's  sister,  which  is  called  by  the  doctors  affinitas  affinitatis;  because 
then  the  connection  is  formed,  not  between  one  of  the  spouses  and  the  kins- 
men of  the  other,  but  between  the  kinsmen  of  both.'  See  also  1  Bouv.  Law 
Diet.,  tit.  Affinity,  and  the  same  in  Brown's  Law  Diet.;  1  Am.  &  Eug.  Eucy.  of 
Law,  315,  and  notes;  1  Bla.  Com.  435,  Christian's  note.  In  the  note  just 
cited,  it  is  said:  'Though  a  man  is  related  to  his  wife's  brother  by  affinity,  he 
is  not  so  to  his  wife's  brother's  wife,  whom,  if  circumstances  would  admit,  it 
would  not  be  unlawful  for  him  to  marry  ';  and  hence  intercourse  between 
them,  however  immoral,  would  not  be  incestuous.  The  section  of  the  crimes 
act  defining  and  punishing  incest  prior  to  the  revision  of  1877  simply  des'g- 
nated  the  persons  by  the  relati9nsliips  in  which  they  stood  between  whom 
sexual  intercourse  was  punished  as  an  offense  (S.  &  C.  405);  and  it  will  be 
perce  ved  that  those  arising  from  marriage,  as  step- father  and  step-daughter, 
step-mother  and  step-son,  simply  included  cases  of  intercourse  between  one 
party  to  the  marriage  and  a  blood  relative  of  the  other,  following  as  far  as  it 
went  the  established  rule  for  the  determination  of  relationship  by  affinity; 
and  we  see  no  reason  for  supposing  that  the  legislature,  in  its  revision  of  the 
crimes  act,  intended  to  depart  from  this  general  rule,  and  establish  a  kiii'l  of 
relationship  by  marriage  unknown  to  the  law.  The  fact  that  more  remote 
degrees  of  such  relationship  are  included  argues  nothing,  as  efifect  can  be 
given  to  this  extension,  without  departing  from  the  principle  upon  which 
relationship  by  affinity  is  determined.  It  then  appear.s  that,  upon  the  proof 
offered  by  the  state,  the  defendant  should  have  been  acquitted,  and  the  court 
erred  in  charging  as  it  did.  There  is  no  relation  by  affinity  nor  consanguin- 
ity between  the  defendant  and  Ann  Rafferty;  she  is  simply  an  affinii,  and 
not  a  consanguineus,  of  Mary  Chinn,  the  defendant's  wife;  or  in  other 
words,  she  is  simply  the  wife  of  the  defendant's  wife's  brother,  Thomas  Raf- 
ferty. Since  it  appears  from  the  evidence  that  the  defendant  is  not  guilty 
of  the  crime  charged,  the  judgment  must  be  reversed  and  the  defendant  dis- 
charged. " 
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BaRRICK    V.    GiFFOED. 
[47  Ohio  State,  180.] 

'Corporations  —  Statute  of  Limitations  —  Liability  of  Stockholders. 
—  When  a  corporation  has  become  wholly  insolvent,  and  has  ceased  to  do 
business,  and  has  assigned  its  property  for  the  benefit  of  creditors,  suit 
to  enforce  their  statutory  liability  may  be  commenced  against  the  stock- 
holders by  creditors,  M'ithout  any  of  them  first  recovering  judgment  and 
having  an  execution  returned  unsatisfied,  and  the  statute  of  limitations 
begins  to  run  from  that  time  against  the  right  of  action. 

Corporations  —  Statute  of  Limitations —  Liabilitt  of  Stockholders.  — 
Where  a  corporation  has  property  and  continues  to  do  business,  a  credi- 
tor must  first  obtain  judgment  against  it,  and  have  an  execution  returned 
unsatisfied,  before  he  can  bring  suit  against  the  stockholders  upon  their 
individual  statutory  liability,  and  the  statute  of  limitations  begins  to 
run  against  them  from  tlat  time,  and  not  before. 

Corporation  —  Method  of  Enforcing  Statutory  Liabilities  of  Stock- 
holders. —  A  suit  in  the  nature  of  a  creditor's  bill  is  the  proper  method 
to  be  adopted  by  creditors  of  an  insolvent  corporation  to  enforce  the 
statutory  liability  of  its  stockholders,  and  when  such  suit  is  brought, 
no  creditor  can  acquire  priority  nor  maintain  a  separate  suit  to  enforce 
such  liability  in  his  own  behalf. 

Corporation  —  Insolvency  —  Creditor's  Bill  —  Statute  of  Limita- 
tions. —  A  suit  in  the  nature  of  a  creditor's  bill  to  enforce  the  statutory 
liability  of  the  stockholders  of  an  insolvent  corporation  saves  the  run- 
ning of  the  statute  of  limitations,  not  only  as  against  the  claim  of  the 
one  filing  it,  but  also  as  against  the  claim  of  every  creditor  of  the  cor- 
poration who  comes  into  the  action  before  its  final  termination. 

Corporations  —  Liability  of  Stockholders. — A  change  in  the  stock- 
holders of  a  corporation  has  no  effect  upon  its  legal  status.  It  remains, 
through  all  changes  in  the  personnel  of  its  stockholders,  the  same  legal 
entity,  possessed  of  the  same  rights,  and  subject  to  the  same  liabilities. 

Corporations  —  Liability  of  New  Stockholder.  —  When  one  purchases 
or  acquires  stock  in  a  corporation,  no  matter  at  what  time,  he  acquires  a 
fractional  interest  in  the  capital  stock,  assets^  profits,  and  liabilities  of 
tiie  corporation. 

Corporations  —  Liability  of  New  Stockholder.  —  If  an  existing  stock- 
holder of  an  insolvent  corporation  is  solvent,  it  is  immaterial,  so  far  aa 
his  statutorj'  liability  to  creditors  is  concerned,  when  he  became  the 
owner  of  the  stock,  or  from  whom  he  acquired  it. 

J.  Buckingham,  for  the  plaintiff  in  error. 

J.  R.  Davies,  for  the  defendant  in  error. 

MiNSHALL,  C.  J.  A  number  of  errors  are  assigned,  whicK, 
€0  far  as  they  arise  upon  the  record,  we  will  proceed  to  notice. 

1.  It  is  first  claimed  that  the  action  of  Gifford  against  the 
stockholders  on  their  statutory  liability  was  barred  by  the 
statute  of  limitations.  There  is  no  question  as  to  the  period 
of  the  limitation.  The  liability  is  one  created  by  statute,  and 
must  therefore  be  commenced  in  six  years  from  the  time  it 


March,  1890.]  Barrick  v.  Gtfford.  799 

accrues:  R.  S.,  sec.  4981;  Hawkins  v.  Furnace  Co.^  40  Ohio 
St.  507. 

It  is  then  necessary  to  determine,  —  1.  When  the  right  of 
action  of  Gifford  against  the  stockholders  accrued;  and  2. 
Whether  it  was  commenced  in  the  requisite  time  thereafter. 

The  action  of  the  coal  and  iron  company  was  commenced 
October  10,  1878.  It  was  an  action  by  it  as  a  creditor  "on 
behalf  of  itself  and  all  other  creditors  of  the  Sunday  Creek 
Coal  and  Iron  Company,"  against  the  company  and  its  stock- 
holders. Gifford  was  made  a  party,  and  the  prayer  was,  that 
an  account  be  taken  of  the  amount  due  it  "  and  the  other 
creditors  of  said  insolvent  company." 

Gifford's  claim  was  based  upon  the  right  to  the  return  of 
certain  bonds,  belonging  to  him,  in  the  possession  of  the  com- 
pany. He  demanded  a  return  of  the  bonds  June  15,  1874. 
The  bonds  not  being  returned,  he  afterwards  commenced  suit 
against  the  company  in  the  common  pleas  of  the  county,  and 
at  the  January  term,  1881,  recovered  a  judgment  thereon  for 
the  sum  of  $8,863.05  for  the  conversion  of  the  bonds.  There- 
after, on  August  30,  1881,  he,  by  leave  of  the  court,  filed  his 
answer  and  cross-petition  in  this  suit,  setting  up  the  recovery 
of  his  judgment,  and  his  right  as  a  creditor  of  the  coal  and 
iron  company  to  resort  to  the  statutory  liability  of  its  stock- 
holders for  the  satisfaction  of  the  same.  He  also,  as  a  first 
cause  of  action,  averred  the  existence  of  certain  unpaid  sub- 
scriptions to  the  capital  stock  of  the  company,  and  asked  that 
they  should  be  first  applied  to  the  payment  of  his  claim.  This 
was  found  against  him  by  the  court,  and  no  recovery  was 
allowed  him  thereon;  so  that  all  the  questions  on  error  arise 
upon  the  cause  of  action  against  the  stockholders  upon  their 
statutory  liability. 

Issues  of  fact  were  made  by  the  answer  of  the  plaintiff  in 
error,  Barrick,  and  other  stockholders,  and  the  replies  of  Gif- 
ford thereto.  These  issues  were  all  found  in  favor  of  Gifford. 
So  that  it  appears  from  the  record,  —  1.  That  he  was  delayed 
in  the  recovery  of  his  judgment  against  the  company  by  the 
opposition  of  Barrick  and  other  stockholders;  2.  That  on  De- 
cember 23,  1876,  the  company  became  insolvent,  and  made  an 
assignment  of  all  its  property  for  the  benefit  of  its  creditors; 
and  3.  That  up  to  this  time  it  was  the  legal  and  equitable 
owner  of  a  large  amount  of  unencumbered  property,  subject 
to  levy  and  sale  on  execution,  amounting  in  value  at  times 
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to  more  than  ft  hundred  thousand  dollars,  and  at  no  time  to 
less  than  twenty  thousand  dollars. 

The  liability  of  the  stockholders  under  the  statute  is  not  a 
primary  resource  of  the  creditors:  Wright  v.  McCormack^  17 
Ohio  St.  86.  And  it  follows,  as  a  corollary  from  this,  that,  as 
a  general  rule,  it  can  only  be  resorted  to  after  the  assets  of  the 
company  have  been  exhausted.  "  This  rule,"  says  Mr.  Cook, 
who  has  made  the  subject  a  special  study,  *'  is  based  upon  the 
principle  that  the  liability  of  the  share-holder  is  not  a  primary 
resource  of  corporate  creditors,  and  is  not,  therefore,  to  be  re- 
sorted to  if  the  assets  of  the  corporation,  including  the  assess- 
ments on  the  stock  enforceable  at  common  law,  will  suffice  to 
pay  the  debts":  Cook  on  Stock  and  Stockholders,  sec.  219. 
See  also,  to  the  same  effect,  Thompson  on  Liability  of  Stock- 
holders, sees.  312,  313,  324. 

But  this  rule  does  not  require  that  in  all  cases  a  judgment 
must  be  recovered  against  the  corporation,  and  an  execution 
issued  and  returned  no  goods,  before  the  creditor  has  the 
right  to  proceed  against  stockholders  on  their  statutory  liabil- 
ity. The  law  does  not  require  the  doing  of  a  vain  thing,  and 
therefore,  where  the  company  has  become  wholly  insolvent, 
has  ceased  to  do  business,  and  assigned  all  its  property  to  a 
trustee  for  the  benefit  of  its  creditors,  the  suit  to  enforce  their 
statutory  liability  may  be  commenced  against  the  stockholders 
by  the  creditors,  without  any  of  them  first  recovering  a  judg- 
ment against  the  company,  and  having  an  execution  issued 
and  returned  unsatisfied:  Morgan  v.  Lewis,  46  Ohio  St.  1; 
Thompson  on  Liability  of  Stockholders,  sec.  321. 

But  it  is  claimed  on  the  authority  of  Haivkins  v.  Furnace 
Co.,  40  Ohio  St.  507,  that  insolvency,  in  the  sense  that  the 
company  is  indebted  in  a  sum  greater  than  its  assets,  is  suflB- 
cient,  and  that  the  right  of  action  in  favor  of  creditors  against 
stockholders,  upon  their  statutory  liability,  then  accrues, 
although  the  company  is  possessed  of  property  subject  to  levy 
and  sale  on  execution,  and  continues  to  do  business.  We  do 
not  so  understand  this  case.  The  question  in  the  case  arose 
upon  a  demurrer  to  the  petition,  which  simply  averred  that 
"in  the  course  of  its  business,  the  company  became  largely 
involved  in  debt,  and  became  insolvent  in  the  year  1860." 
And  it  is  said,  in  the  opinion  by  Martin,  J.,  "Whether  a  judg- 
ment debtor  only  can,  in  analogy  to  a  creditor's  bill,  maintain 
the  action,  is  a  question  that  has  not  been  argued  before  us, 
and  upon  which  we  express  no  opinion.     The  theory  of  the 
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petition  is,  that  when  the  company  is  insolvent  and  the  debt 
is  due,  the  action  accrues.     This  theory  is  the  more  favorable 
one  for  the  plaintiff  in  considering  the  demurrer,  and  we  adopt 
it."     Now,  it  is  plain  that  what  is  here  meant  is,  that  the  court 
adopts  the  theory  of  the  plaintiff  as  the  one  most  favorable  to 
him  on  the  demurrer  to  his  petition,  and  not  that  it  adopts 
it  as  the  true  rule  in  determining  when  the  cause  of  action 
accrues.    If,  however,  by  the  term  "  insolvent,**  as  used  in  this 
case,  is  simply  meant  the  want  of  assets  by  a  corporation 
suflficient  to  pay  all  its  debts,  notwithstanding  it  has  property 
subject  to  levy  and  sale  on  execution,  and  continues  to  do 
business,  then  it  is  not  approved.     Such  a  rule  would  be  not 
only  uncertain,  but  deceptive  to  the  creditor.     The  right  to 
commence  the  action  would  be  a  matter  of  speculation.     It 
could  not  be  determined,  before  bringing  the  action  and  tak- 
ing an  account,  whether  the  company  was  indebted  in  a  sum, 
greater  than  its  assets  would  pay  or  not.     A  rule  of  certainty, 
applicable  to  such  cases,  should  be  adopted.     Tiie  true  rule,, 
and  that  which  is  usually  adopted,  where  the  company  hag. 
property  and  continues  to  do  business,  is  to  require  the  credi- 
tor first  to  obtain  a  judgment  against  the  corporation  and 
cause  an  execution  to  be  issued,  and  if  it  is  returned  not 
levied  for  want  of  goods,  then  the  creditor  has  the  right  to 
commence  suit  against  the  stockholders  upon  their  individual 
liability,  and  the  statute  of  limitations  begins  to  run  against 
the  right  of  action  from  that  time,  and  not  earlier. 

So  long  as  the  company  is  possessed  of  corporate  property, 
and  continues  to  transact  its  business,  the  stockholders  should 
be  regarded  as  estopped  from  averring  that  the  right  of  ac- 
tion against  them,  as  individuals,  accrued,  by  reason  of  the 
insolvency  of  the  company,  at  a  period  earlier  than  the  return 
of  an  execution  unsatisfied,  issued  upon  the  judgment  of  a 
creditor  of  the  company.  Stockholders  have  the  means  of 
knowing  the  condition  of  their  company  much  better  than 
creditors,  and  if  the  company  continues  to  do  business  upon 
an  insolvent  basis,  it  should  be  regarded  as  permitted  by  the 
stockholders,  as  the  directors  and  officers  of  the  company  de- 
rive their  authority  from,  and  are  the  agents  of^  the  stock- 
holders. 

We  therefore  conclude  that  in  this  case  the  right  of  the 
creditors  of  the  coal  and  iron  company,  to  sue  its  stockholders 
upon  their  statutory  liability  accrued  when  the  company 
made  an  assignment  of  all  its  property  and  ceased  to  do  busi- 
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ness,  on  December,  23,  1876,  and  not  earlier:  Thompson  on 
Liability  of  Stockholders,  sec.  293, 

2.  The  next  question  is,  Was  it  arrested  by  the  commence- 
ment of  judicial  process  within  the  limitation  of  the  statute? 
A  suit  in  the  nature  of  a  creditor's  bill  is  the  proper  proceed- 
ing to  be  adopted  by  creditors  of  an  insolvent  corporation 
seeking  to  enforce  the  statutory  liability  of  its  stockholders: 
Umsted  v.  Buskirk,  17  Ohio  St.  113.  And  when  such  suit  is 
•commenced,  no  creditor  can  acquire  priority,  or  institute  a 
separate  suit  for  the  enforcement  of  such  liability  in  his  own 
behalf:  Wright  v.  McCormack,  17  Ohio  St.  86.  So  that  it  ne- 
cessarily follows  that  the  effect  of  commencing  the  suit  bj 
•one  creditor  is  to  save  the  running  of  the  statute  of  limita- 
tions, not  only  as  against  the  claim  of  the  one  filing  it,  but  also 
as  against  the  claim  of  every  creditor  of  the  corporation  who 
comes  into  the  action  before  its  final  determination.  And  this 
is  the  general  rule.  "  A  bill  filed  by  one  creditor,  as  plain- 
tiff, in  behalf  of  himself  and  others  will  prevent  the  ptatute 
from  running  against  any  of  the  creditors  who  came  in  under 
the  decree.  Every  creditor  has,  after  the  filing  of  a  bill,  an 
inchoate  interest  in  the  suit,  to  the  extent  of  its  being  con- 
sidered as  a  demand,  and  to  prevent  his  being  shut  out,  be- 
cause the  plaintiff  had  not  obtained  a  decree  within  the  six 
years":  Angell  on  Limitations,  6th  ed.,  p.  346,  sec.  331.  See 
also  Sterndale  v.  Hankinson,  1  Sim.  393;  Brinkerhoff  v.  Bost' 
wick,  99  N.  Y.  185;  Angell  on  Limitations,  sec.  167. 

"In  such  a  proceeding,"  says  Morawetz,  "the  proceeds  of 
the  liability  of  all  the  share-holders  are  regarded  as  a  fund  to 
be  distributed  ratably  among  all  the  creditors.  Every  cred- 
itor is  entitled  to  come  in  and  share  in  the  distribution, 
whether  he  has  previously  obtained  a  judgment  or  not.  Those 
creditors  whose  claims  against  the  corporation  are  disputed 
may  establish  their  claims  before  a  master  in  chancery,  or 
referee,  or  in  such  other  way  as  the  court  may  direct":  Mora- 
wetz on  Private  Corporations,  sec.  884. 

An  examination  of  the  Amended  petition  of  the  iron  com- 
pany, filed  April  1, 1881  (the  original  petition  filed  October  10, 
1876,  not  being  printed),  shows  that  it  was  in  fact  a  creditor's 
bill.  It  purported  to  be,  and  was,  brought  by  the  plaintiff  "on 
behalf  of  itself  and  all  other  creditors  of  the  coal  and-  iron 
company";  and  asked  for  an  account  on  behalf  of  itself  "and 
the  other  creditors  of  said  insolvent  company."  Hence,  as 
Gifford's  cause  of  action  against  the  stockholders  first  accrued 
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in  1876,  it  was  not  barred  when  the  suit  was  begun.  And  this 
would  be  so,  even  if  it  were  held  that,  as  to  him,  it  was  not 
commenced  until  he  filed  his  cross-petition,  which  was  Au- 
gust 10,  1881. 

3.  It  is  also  claimed  as  a  defense  that,  after  the  assignment 
by  the  company  and  the  acceptance  of  his  trust  by  the 
assignee,  an  agreement  was  entered  into  by  the  assignee,  Gif- 
ford, and  the  other  creditors,  that  the  unpaid  subscriptions 
averred  by  Gifford  in  his  first  cause  of  action  to  be  due  should 
not  be  collected  or  required  by  the  assignee  to  be  paid;  and 
that  by  reason  of  this  agreement  Gifford  lost  his  right  to  en- 
force payment  under  the  statutory  liability,  on  the  ground 
that  he  had  thereby  released  a  primary  fund,  and  to  which  he 
might  have  resorted  for  the  payment  of  his  claim.  We  shall 
not  consider  the  question  of  law  intended  to  be  raised  by  this 
defense,  for  the  reason  that  there  is  no  positive  averment  that 
there  were  any  unpaid  subscriptions  to  be  collected.  The 
judgment  of  the  court  was  against  Gifford  on  his  first  cause 
of  action;  in  other  words,  it  found  against  the  existence  of 
any  such  subscriptions,  so  that  there  was  nothing  to  release 
by  the  alleged  agreement,  and  the  rights  of  the  defendant 
were  in  no  way  affected  thereby.  In  order  to  have  raised 
the  question,  the  defendant  should  have  averred  that  there 
were  such  unpaid  subscriptions,  and  that  they  were  released 
by  the  agreement.     But  this  has  not  been  done. 

4.  It  is  also  claimed  that  the  court  erred  in  sustaining  a 
demurrer  to  the  sixth  defense  of  the  defendant's  answer.  It 
reads  as  follows: — 

"  That  two  hundred  of  the  four  hundred  shares  which  the  de- 
fendant in  said  second  cause  of  action  is  alleged  to  be  the  owner 
had  not  been  issued  or  sold  by  the  said  the  Sunday  Creek 
Coal  and  Iron  Company,  nor  was  the  legal  or  equitable  owner 
or  holder  thereof,  at  the  time  said  last-named  company  as- 
sumed and  agreed  with  said  the  Sunday  Creek  Coal  and 
Iron  Mining  and  Transportation  Company  to  pay  and  per- 
form the  said  contract  between  said  last-named  company  and 
said  Gifford,  but  was  first  sold  and  issued  by  the  said  the 
Sunday  Creek  Coal  and  Iron  Company  several  years  after  it 
so  assumed  to  pay  Gifford,  but  was  so  sold  and  issued  before 
the  said  Gifford  made  his  said  demand  for  the  return  of  the 
bonds  of  June  15,  1874. 

"  Wherefore,  he  says  he  is  not  liable  to  said  Gifford  in  re- 
epect  of  said  last-named  two  hundred  shares." 


804  Baruick  v.  Gifford.  [Ohio, 

The  Sunday  Creek  Coal  and  Iron  Company  grew  out  of  the 
prior  company  named  in  the  defense,  and  seems  to  have 
acquired  the  property  and  assumed  the  obligations  of  that 
company.  The  obligation  to  Gifford  in  regard  to  these  bonds 
was  one  of  them.  The  bonds  had  been  received  from  him  as 
an  accommodation,  no  consideration  being  paid  for  the  loan. 
The  obligation  assumed  by  the  bailee  was  to  cut  off  the  cou- 
pons as  they  matured,  sell  them,  and  remit  the  proceeds  to 
Gifford,  and  return  the  bonds  on  thirty  days'  notice.  The 
obligation  arose  ex  locatOf  and  no  liability  beyond  this  accrued 
to  Gifford  as  against  the  company  until,  upon  demand,  it  re- 
fused to  return  the  bonds,  which  was  June  15,  1884;  so  that, 
as  a  matter  of  law  and  fact,  the  liability  of  the  company  for 
the  conversion  accrued  to  Gifford  after  Barrick  became  the 
owner  of  all  his  stock. 

But  in  holding  the  facts  pleaded  insufficient  to  constitute  a 
defense,  we  do  not  place  our  decision  on  this  ground.  Whilst 
there  are  some  resemblances  between  the  stockholders  of  a 
corporation  and  the  members  of  a  partnership,  there  are  few 
that  are  real,  and  no  inferences  can  be  drawn  therefrom  as  to 
the  rights  of  creditors  against  stockholders  upon  their  indi- 
vidual liability:  Taylor  on  Private  Corporations,  sec.  716.  A 
new  member  of  a  firm  is  not.  in  the  absence  of  agreement,  lia- 
ble for  the  debts  of  the  firm  contracted  before  he  became  a 
member.  The  addition  of  a  new  member  makes  a  new  firm. 
A  change,  however,  in  the  stockholders  of  a  corporation  has 
no  legal  effect  upon  its  status.  It  remains,  through  all  changes 
in  the  personnel  of  its  stockholders,  the  same  legal  entity,  pos- 
sessed of  the  same  rights,  and  subject  to  the  same  liabilities. 
When  one  purchases  stock  in  a  corporation,  he  acquires  a 
fractional  interest  in  the  capital  stock  and  assets  of  the  com- 
pany, proportionate  to  the  amount  of  his  stock.  If  there  is  a 
surplus,  he  acquires  an  equivalent  interest  in  it,  and  is  enti- 
tled to  dividends  when  they  are  earned;  but  if  there  should 
happen  to  be  a  deficiency,  the  maxim  applies,  Q^i  sentit  com- 
modum  sentire  debet  et  onus,  and  is  therefore  required  to  con- 
tribute his  share  to  the  discharge  of  the  common  burden. 
The  application  of  this  principle  is  not  varied  by  the  time 
when  the  owner  acquired  his  stock.  The  right,  with  the  cor- 
relative duty,  is  an  incident  of  the  stock.  There  is  no  differ- 
ence, in  this  regard,  between  the  opinion  of  the  majority  and 
that  of  the  minority  in  the  case  of  Brown  v.  Hitchcock,  36  Ohio 
St.  667.     In  both,  it  is  held  that  the  individual  liability  of 
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stockholders  to  creditors  is  to  be  discharged,  primarily,  by 
those  who  are  the  owners  of  the  stock  at  the  time  the  right  to 
assert  it  accrues.  But  in  the  opinion  of  the  majority  it  was 
held  that,  in  the  case  of  the  insolvency  of  an  existing  owner, 
a  person  from  whom  the  insolvent  existing  owner  obtained  the 
stock  by  assignment,  either  mediately  or  immediately,  may 
be  made  liable  for  such  debts  as  may  have  been  contracted 
while  he  remained  owner;  the  minority  holding  that  the 
obligation  attached  exclusively  to  those  who  are  holders  of 
the  stock  at  the  winding  up  of  the  company,  or  when  the  right 
is  asserted  by  creditors. 

If,  then,  an  existing  stockholder  is  solvent,  it  is  immaterial, 
so  far  as  his  liability  to  creditors  is  concerned,  when  he  be- 
came the  owner  of  the  stock,  or  from  whom  he  acquired  it. 
As  such  stockholder  he  is  individually  liable  for  the  debts  of 
the  company  to  the  extent  limited  by  the  statute.  Such  lia- 
bility attaches  to  every  share  of  stock  issued  by  a  company; 
the  stock  and  the  liability  go  together,  so  that  whoever  owns 
the  stock  must  sustain  the  burden  when  the  company  be- 
comes insolvent. 

The  plaintiff  in  error  relies  upon  Bonewitz  v.  Van  Wert  Co. 
Bank,  41  Ohio  St.  78.  No  such  question  arose  in  that  case. 
All  that  was  there  decided  is,  that  a  finding  that  two  of  the 
stockholders  did  not  own  stock  at  the  time  the  indebtedness 
of  the  plaintiff  accrued  did  not  authorize  a  judgment  in  their 
favor  releasing  them  from  liability.  This  was  right,  and  de- 
termined the  question  before  the  court.  The  additional  re- 
mark, that  "if  the  finding  had  been  that  the  stock  they  held, 
when  the  action  was  commenced  had  not  been  sold  by  the  cor- 
poration until  after  the  debt  of  the  plaintiff  had  accrued,  the 
judgment  would  have  been  proper,"  was  simply  a  misleading 
statement,  outside  of  the  case,  and  no  way  necessary  to  its 
determination. 

Judgment  aflirmed.  

COBPOKATIONS  —  AOTION  BY  CREDITOR  WHBK   CORPOBATIOH  B  ItTSOLYBNT. 

—  An  action  at  law  by  a  single  creditor  will  lie  against  any  stockholder  of 
an  insolvent  corporation  to  enforce  an  individual  liability  created  by  its  char- 
ter: Schaluchy  v.  Field,  124  111.  617;  7  Am.  St.  Rep.  399.  As  to  the  tima 
within  which  such  actions  must  be  brought,  see  Hyman  v.  Coleman,  82  CaL 
650;  16  Am.  St.  Rep.  178,  and  note;  Corning  v.  McCuUough,  1  N.  Y.  47;  49 
Am.  Dec.  287,  and  note.  For  a  thorough  discussion  of  the  statutory  liability 
of  stockholders  to  creditors,  and  its  enforcement,  see  extended  note  to  Thomp- 
son V.  Reno  Sav.  Bank,  3  Am.  St.  Rep.  834-872,  wherein  is  considered  the 
question  of  whether  a  stockholder's  liability  is  primary,  or  subject  to  other 
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proceedings  first  taken  against  the  corporation;  compare  note  to  Prince  v. 
Lynch,  99  Am.  Dec.  432-435.  Ordinarily,  the  creditor  must  obtain  a  judg- 
ment against  the  corporation,  and  the  execution  issued  thereon  be  returned 
nulla  bona,  before  a  bill  in  equity  will  lie  against  the  stockholders:  Payne  v. 
Bullard,  23  Miss.  88;  55  Am.  Dec.  74,  and  note;  but  this  rule  does  not  apply 
when  the  corporation  is  insolvent:  Note  to  Germantown  etc  R'y  Go.  v.  Fitler, 
100  Am.^ec.  652-557. 


Stanley  v.  Stanley. 

[47  Ohio  Statb,-  225.] 

Statutb  of  Limitations  —  Absence  from  State. — If  a  defendant  is  ab- 
sent from  the  state  when  a  cause  of  action  accrues  against  him,  his 
occasional  or  frequent  visits  to  the  state,  giving  the  plaintiff  an  oppor. 
tunity,  by  the  exercise  of  ordinary  diligence,  to  commence  an  action 
against  him,  will  be  of  no  avail  to  him  under  a  plea  of  the  statute  of 
limitations,  however  open  and  notorious  his  visits  may  have  been,  unless 
he  has  been  within  the  state  and  the  jurisdiction  of  her  courts  for  the 
full  period  limited  by  the  statute,  either  continuously  or  in  the  aggregate. 

Statute  of  Limitations  —  Absence  from  State.  —  The  statute  of  lim- 
itations does  not  run  in  favor  of  a  defendant  while  he  is  absent  from 
the  state,  no  matter  if  he  waw  so  absent  when  the  cause  of  action  ac- 
crued; and  whenever  he  departs  from  the  state  after  having  come  into 
it,  the  running  of  the  statute  is  suspended  from  that  time  and  during 
his  absence,  whether  the  cause  of  action  first  accrned  whil«  he  was  in, 
or  while  he  was  absent  from,  the  state. 

S.  S.  Knowles,  for  the  plaintiff  in  error. 
A.  D.  Follettj  for  the  defendant  in  error. 

MiNSHALL,  C.  J.  The  question  in  this  case  arises  upon  the 
defense  in  the  answer  to  which  the  derpurrer  was  sustained. 
The  defense  was  intended  to  avoid  the  effect  of  the  averments 
in  the  petition  as  to  the  absence  of  the  decedent  from  the  state 
at  the  time  the  plaintiff's  causes  of  action  accrued,  and  his 
continued  absence  thereafter  until  the  time  of  his  death.  The 
question  requires  a  construction  of  the  following  section  of  the 
Revised  Statutes,  relating  to  the  statute  of  limitations:  — 

"  Sec.  4989.  If,  when  a  cause  of  action  accrues  against  a 
person,  he  is  out  of  the  state,  or  has  absconded,  or  concealed 
himself,  the  period  limited  for  the  commencement  of  the  ac- 
tion shall  not  begin  to  run  until  he  comes  into  the  state,  or 
while  he  is  so  absconded  or  concealed;  and  if,  after  the  cause 
of  action  accrues,  he  depart  from  the  state,  or  abscon4  or  con- 
ceal himself,  the  time  of  his  absence  or  concealment  shall  not 
be  computed  as  any  part  of  the  period  within  which  the  ac- 
tion must  be  brought." 
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It  is  necessary  to  observe  that  it  is  not  claimed  in  the  de- 
fense to  which  the  demurrer  was  overruled  that  the  causes  of 
action  to  which  it  was  pleaded,  or  any  of  them,  arose  in  the 
state  of  West  Virginia,  the  residence  of  the  deceased,  or  were 
to  be  performed  there.  Such  averments  were  made  as  separate 
grounds  of  defense,  and  were  met  by  denials.  The  gist  of  the 
defense  to  which  the  demurrer  was  interposed  is,  that  although 
the  decedent  resided  in  the  state  of  West  Virginia  when  the 
causes  of  action  accrued,  yet  he  frequently  came  into  this  state, 
and  within  the  jurisdiction  of  the  courts  of  the  county  in  which 
the  plaintiflF  resided,  after  the  causes  of  action  accrued,  and 
more  than  six  years  before  the  action  was  commenced;  and 
that  these  occasions  were  attended  with  such  circumstances 
of  notoriety  that  the  plaintiff  could,  with  the  exercise  of  ordi- 
nary diligence,  have  obtained  service  upon  him.  The  defense 
admits  that  the  deceased  was  a  non-resident  of  the  state  at  the 
time  the  causes  of  action  accrued;  but  it  is  claimed  that  if, 
at  any  time  thereafter,  he  came  into  the  state  so  that  the  plain- 
tiff might  have  commenced  his  action,  the  statute  began  to 
run,  and  continued  to  do  so,  though  he  may  have  departed  the 
state  the  next  day,  and  have  remained  out  of  it  the  residue  of 
his  life. 

We  do  not  so  construe  this  statute.  Where  a  defendant  is 
out  of  the  state  when  a  cause  of  action  accrues  against  him, 
our  construction  is,  that  the  statute  does  not  begin  to  run  until 
he  comes  into  the  state.  •  It  then  begins  to  run  against  him, 
and  if  he  remain  in  the  state,  it  will  be  barred  in  the  period 
limited  from  that  time.  But  if,  after  he  comes  into  the 
state,  he  again  depart  from  it,  the  running  of  the  statute  is 
suspended  during  his  absence.  It  is  not  necessary  that  we 
should  determine  in  this  case  whether  absence  upon  busi- 
ness—  the  defendant  continuing  a  resident  of  the  state — is^ 
sufficient,  or  whether  it  must  be  limited  to  absence  as  a  non- 
resident of  the  state,  for  it  is  admitted  that  the  decedent  was 
a  resident  of  the  state  of  West  Virginia,  and  his  absence,  there- 
fore, referable  to  that  fact. 

The  design  of  the  statute  is  to  give  to  the  plaintiff  the  full 
period  of  the  limitation,  in  available  time,  for  the  commence- 
ment of  his  action;  so  that,  in  ascertaining  this  period,  the 
time  the  defendant  is  out  of  the  state  is  not  computed  as  any 
part  of  the  time  given  him  in  which  to  commence  his  action. 
This  is  in  close  analogy  to  the  Roman  law,  which,  in  like  cases, 
counted  only  the  available  days,  tempus  utile,  on  which  activity 
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was  possible,  in  ascertaining  whether  an  action  was  barred  by 
limitation  or  not;  and  days  on  which  the  action  was  hindered 
by  the  absence  of  the  defendant  were  excluded  from  the  com- 
putation of  the  term:  Poste's  Gaius,  255. 

This  is  the  only  rational  construction  that  can  be  placed  on 
the  statute,  and  makes  it  consistent  with  itself.  Thus  in  the 
second  clause,  it  is  provided,  in  so  many  words,  that  if  after  the 
cause  of  action  accrues,  the  defendant  depart  from  the  state, 
"the  time  of  his  absence  ....  shall  not  be  computed  as  any 
part  of  the  period  within  which  the  action  must  be  brought." 
It  could  not,  then,  have  been  intended  by  the  legislature  that 
where  a  defendant  was  absent  from  the  state  at  the  time  a 
cause  of  action  accrued,  his  return  to  the  state  would  not  only 
set  the  statute  to  running  in  his  faver,  but  that  it  would  con- 
tinue to  run,  whether  he  remained  in  the  state  or  not. 

The  first  clause  provides  for  the  case  where  the  defendant 
is  absent  from  the  state  when  the  cause  of  action  accrues;  the 
second  for  the  case  where  he  departs  from  the  state  after  it  has 
accrued.  In  the  first,  the  statute  begins  to  run  when  he  comes 
into  the  state;  in  the  second,  it  ceases  to  run,  and  is  suspended 
until  he  returns  to  the  state.  The  purpose,  then,  of  the  statute 
is  perfectly  plain:  Presence  of  the  defendant  within  the  state, 
BO  that  he  may  be  sued,  avails  in  his  favor;  absence  from  the 
state,  whether  at  the  accruing  of  the  action  or  afterwards,  sus- 
pends the  running  of  the  statute. 

This  is  the  first  time  the  precise  question  seems  to  have 
arisen  in  this  court,  so  that  none  of  its  previous  decisions  af- 
ford any  light  in  determining  it.  But  most  of  the  other  states 
have  statutes  of  limitations  with  provisibns  similar  in  this  re- 
gard to  our  own,  which  have  been  frequently  construed  by 
their  courts;  and  the  general  result  of  these  decisions  is,  that 
when  a  defendant  is  absent  from  the  state  when  a  cause  of 
action  accrues  against  him,  his  occasional  or  frequent  visits 
to  the  state  will  be  of  no  avail  to  him  under  a  plea  of  the  stat- 
ute of  limitations,  however  open  and  notorious  his  visits  may 
have  been,  unless  he  has  been  in  the  state,  and  the  jurisdiction 
of  its  courts,  for  the  full  period  limited  by  the  statute,  either 
continuously  or  in  the  aggregate. 

The  statute  of  the  state  of  Maine  is  substantially  the  same 
as  our  own;  and  there,  in  a  suit  on  a  promissory  note, 
which  the  defendant  claimed  was  barred,  he  ofi'ered  to  show 
that  though  he  lived  in  the  province  of  New  Brunswick,  he 
was  frequently  in  the  state,  to  the  knowledge  of  the  plaintiflf. 
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But  the  court  said:  "The  defendant  was  ahsent  from  and 
resided  out  of  the  state  when  the  cause  of  action  accrued,  and 
has  not  since  resided  within  it,  though  he  may  have  occasion- 
ally been  within  its  limits,"  and  it  was  held  that  he  could 
not  avail  himself  of  the  bar  of  the  statute:  Hacker  v.  Everett^ 
67  Me.  548.  We  cite,  in  this  connection,  and  to  the  same 
effect,  Milton  v.  Babson,  6  Allen,  322;  Lane  v.  National  Bank, 
6  Kan.  74;  Smith  v.  Heirs  of  Bond,  8  Ala.  386;  Chenot  v-' 
Lefevre,  3  Glim.  637;  Bell  v.  Lamprey,  57  N.  H.  168;  Bassett 
V.  Bassett,  55  Barb.  505;  and  Bennett  v.  Cook,  43  N.  Y.  537; 
3  Am.  Rep.  727.  In  the  last  case  the  defendant  resided  in 
Jersey  City,  but  did  business  in  New  York  City,  and  was  there 
some  eight  or  ten  hours  each  day.  He  pleaded  the  statute. 
But  the  court  said:  "If  the  statute  runs  at  all  during  the 
presence  of  a  non-resident  within  the  state,  such  presence 
must,  in  any  view  of  the  case,  amount  in  the  aggregate  to  six 
years  to  render  the  defense  available."  And  in  Bassett  v. 
Bassett,  55  Barb.  505,  it  is  said:  "The  object  of  the  exception 
in  the  statute  was  to  give  the  creditor  the  whole  of  the  six 
years'  residence  in  the  state  within  which  to  commence  his 
action.  He  is  not  obliged  to  follow  the  debtor  to  another 
state;  nor  is  he  called  upon  to  watch  him  to  ascertain  whether 
he  comes  into  the  state  for  a  temporary  purpose,  so  long  as  his 
residence  is  elsewhere." 

Our  conclusion,  then,  is,  that,  under  the  provisions  of  section 
4989,  Revised  Statutes,  the  statute  of  limitations  does  not  run 
in  favor  of  a  defendant  to  a  cause  of  action  whilst  he  is  ab- 
sent from  the  state;  and  this  principle  is  not  affected  by  the 
fact  that  the  defendant  may  have  been  absent  from  the  state 
when  the  cause  of  action  first  accrued  against  him;  for  when- 
ever he  departs  from  the  state,  after  having  come  into  it,  the 
running  of  the  statute  is  suspended  from  that  time  and  dur- 
ing his  absence,  whether  the  cause  of  action  first  accrued 
whilst  he  was  in,  or  whilst  he  was  absent  from,  the  state. 

Judgment  reversed,  and  cause  remanded,  with  direction  to 
sustain  the  demurrer  to  the  second  defense  in  the  additional 
answer,  filed  June  18,  1884,  and  for  further  proceedings. 


Stattttb  or  Limitations  —  Absence  from  the  State,  Effect  of.  —  Ab- 
sence from  the  state  stops  the  running  of  the  statute  of  limitations  as  to 
causes  of  actions  against  the  absent  party;  but  his  absence  does  not  stop  the 
running  of  the  statute  as  to  causes  of  action  in  his  favor:  Stone  v.  HammeU, 
83  Cal.  547;  17  Am.  St.  Rep.  272;  see  McCann  v.  Randall,  147  Mass.  81;  9 
Am.  St.  E,ep.  666,  and  note.     Where  a  debtor  is  a  non-resident  at  the  time 
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when  the  cause  of  action  against  him  accrues,  the  statute  of  limitations  does 
not  begin  to  run  until  he  returns  to  the  state  with  the  intention  of  making 
his  residence  therein:  Arm-field  v.  Moore,  97  N.  C.  34.  Compare  note  to 
Moore  v,  Armstrong,  36  Am.  Dec.  72-78;  note  to  Langdoti  v.  Doud,  83  Am. 
Dec.  644,  645.  The  Virginia  statute  suspending  the  operation  of  the  statute 
of  limitations  during  the  absence  from  the  state  of  one  who  was  a  resident 
therein  has  no  application  to  a  person  who  left  the  state,  but  was  never  a  resi- 
dent thereof:  Dorr  v.  Jiokr,  82  Va.  359;  3  Am.  St.  Rep.  106.  Actions  ac- 
cruing in  favor  of  sureties  who  pay  suretyship  debts  accruing  before  they 
leave  the  state  are  barred  after  the  statutory  period  of  limitation,  although 
Buch  sureties  may  leave  the  state  before  the  expiration  of  such  period:  R/ioton 
V.  Mendenhail,  17  Or.  199.  In  Tennessee,  a  temporary  absence  from  the  state 
of  a  resident  debtor  after  a  cause  of  action  against  him  has  accrued  suspends 
the  running  of  the  statute:  Kempe  v.  Bader,  86  Tenn.  189.  In  a  suit  upon  a 
judgment  rendered  in  another  state,  where  the  judgment  debtor  left  before  it 
was  barred,  the  time  elapsing  from  the  date  of  his  removal  from  such  state 
to  the  date  of  commencing  the  suit  cannot  be  counted  in  ascertaining  whether 
the  action  was  barred:  Nicholas  v.  Farwell,  24  Neb.  180. 
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[47  Ohio  State,  262.] 

Attachment  —  UndBrtakinq  —  Liability  of  Sureties.  —  The  undertak- 
ing given  by  defendant  in  attachment  takes  the  place  of  the  attachment 
proceeding  and  of  the  property  seized  under  the  writ,  and  the  sureties  in 
the  undertaking  are  bound  to  the  amount  thereof,  the  same  as  the  prop- 
erty of  the  defendant  or  the  garnishee  would  have  been  bound  if  no 
undertaking  had  been  given. 

Attachment — Judgment  Conclusive  against  Sureties  in  Undertak- 
ing Bond.  —  In  an  action  upon  an  undertaking  bond  in  attachment  to 
recover  the  amount  of  a  judgment  against  defendant  in  attachment,  the 
sureties  in  the  undertaking  are  bound  by  such  judgment,  and,  in  the 
absence  of  fraud,  collusion,  or  clear  mistake,  cannot  question  its  correct- 
ness, or  the  action  of  the  court  at  any  step  in  the  proceeding  up  to  and 
including  the  rendition  of  final  judgment. 

Judgment  in  Aitachmbnt,  PREsuMFfioNs  in  Favor  of,  as  against  Sure- 
ties in  Undertaking  Bond.  —  Where,  in  an  action  upon  an  undertak- 
ing in  attachment  to  recover  of  the  sureties  therein  the  amount  of  a 
judgment  against  the  defendant  in  attachment,  it  appears  that  prior  to 
the  rendition  of  such  judgment  an  amended  petition  was  filed  and 
answered,  it  will  be  presumed  that  the  court,  in  passing  upon  the  applica- 
tion for  leave  to  file  the  amended  petition,  ascertained  and  found  that 
the  claim  declared  upon  therein,  though  stated  in  different  form,  was  based 
upon  the  same  facts  and  transactions  as  the  claim  stated  in  the  original 
petition,  and  an  answer  in  the  action  on  the  undertaking,  stating  the 
facts,  and  alleging  non-liability  on  the  ground  that  the  action  in  which 
the  judgment  was  rendered  was  a  different  action  from  that  in  which 
the  undertaking  was  given,  does  not  present  a  defense. 

Action  by  Andrew  Platt  against  Harris  Jaynes  and  Andrew 
Jaynes   to  recover  $5,763.28,  and  interest  from  May  3,  1880. 
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The  petition  averred  that  on  July  25,  1868,  plaintiff  com- 
menced an  action  against  B.  A.  De  Wolf,  and  caused  an 
attachment  to  be  issued,  whereupon  De  Wolf  caused  an  un- 
dertaking to  be  issued,  with  H.  and  A.  Jaynes  as  his  sureties 
in  the  sura  of  eleven  thousand  dollars,  which  was  duly  ap- 
proved. The  undertaking  bound  the  defendant  to  perform  the 
judgment  of  the  court  in  that  action,  and  thereupon  the  at- 
tachment was  discharged.  In  May,  1880,  Platt  recovered  a 
judgment  against  De  Wolf  for  $5,689.85  and  $73.93  cosi% 
which  judgment  is  still  in  force  and  wholly  unsatisfied. 
Harris  Jaynes  filed  a  separate  answer,  averring  that  the  action 
in  which  the  attachment  issued  and  the  undertaking  was 
executed  was  at  law  for  money  had  and  received  by  De  Wolf 
to  and  for  the  use  of  the  plaintiff,  amounting  to  five  thousand 
five  hundred  dollars,  with  interest  from  July  24,  1868,  for  which 
Bum  plaintiff  prayed  judgment;  and  that  this  was  the  only 
ground  of  action  set  forth  in  the  petition;  that  no  judgment  was 
ever  rendered  upon  said  cause  of  action,  but  that,  some  time 
after  the  execution  of  the  undertaking,  Platt  filed  an  amended 
petition,  wholly  abandoning  the  former  cause  of  action,  and  in 
lieu  thereof  stating  one  in  equity  to  obtain  an  accounting  be- 
tween copartners  and  the  determination  of  partnership  liabil- 
ities growing  out  of  a  business  conducted  by  Platt,  DeWolf, 
and  one  Porter,  and  afterwards  by  Platt  and  De  Wolf;  that, 
under  issues  joined  on  the  amended  petition,  Platt  recovered 
judgment  against  De  Wolf  for  $5,689.85,  which  was  the  only 
judgment  rendered  in  the  case;  that  defendants,  H.  and  A. 
Jaynes,  before  executing  the  undertaking,  carefully  inquired 
into  the  indebtedness  stated  in  the  original  petition,  and,  ascer- 
taining that  it  did  not  exist,  executed  the  undertaking;  that 
the  amended  petition  in  equity  was  filed  without  the  knowl- 
edge or  consent  of  defend r.nt  Jaynes,  and  that  it  stated  a 
cause  of  action  wholly  foreign  to  that  stated  in  the  original 
petition.  A  copy  of  the  original  and  of  the  amended  petitions 
were  made  part  of  the  answer.  The  amended  petition  set  out 
the  articles  of  copartnership  existing  between  Platt,  De  Wolf 
and  Porter,  and  the  business  transactions  between  them  and 
Platt  and  De  Wolf  after  the  retirement  of  Porter.  Under  such 
petition,  plaintiff  therein  claimed  as  due  him  from  De  Wolf 
five  thousand  five  hundred  dollars,  with  interest  from  July  29^ 
1868,  and  also  prayed  for  an  accounting  and  any  balance 
found  due,  and  for  further  relief.  The  answer  of  H.  Jaynes 
was  demurred  to  on  the  ground  that  it  did  not  state  facts  suf- 
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ficient  to  constitute  a  ground  of  defense.  The  court  of  com- 
mon pleas  overruled  the  demurrer,  and  a  reply  being  filed, 
judgment  was  rendered  for  defendant  upon  the  hearing.  The 
circuit  court  reversed  this  ruling  for  error  in  overruling  the 
demurrer  and  rendering  the  judgment,  and  from  the  judgment 
of  the  circuit  court  an  appeal  is  taken  by  'writ  of  error. 

Boynton,  Hale,  and  Horr,  for  the  plaintiflf  in  error. 

Samuel  E.  Williamson,  for  the  defendant  in  error. 

Spear,  J.  The  question  is,  Did  the  amended  answer  state 
a  defense  to  the  plaintiff's  action? 

Plaintiff  in  error  seeks  a  reversal  of  the  judgment  of  the 
circuit  court  sustaining  the  demurrer,  on  the  ground  that  the 
judgment  rendered  against  De  Wolf  and  in  favor  of  Platt 
was  not  rendered  in  the  action  in  which  the  undertaking  sued 
upon  was  given.  In  other  words,  that  the  amended  petition 
was  so  different  from4rhe  original  as  to  make  a  new  action, 
and  that  therefore  the  liability  of  the  surety  was  changed 
without  his  consent,  whereby,  upon  well-settled  principles,  he 
was  discharged. 

To  sustain  this  contention  the  plaintiff  in  error  must  be 
prepared  to  show, —  1.  That  he  can  be  permitted  to  inquire  into 
the  judgment  rendered  in  favor  of  Platt  and  against  De  Wolf; 
and  2.  That  upon  such  inquiry  it  will  appear  that  the  action 
in  which  the  judgment  was  rendered  was  not  the  action  in 
which  the  undertaking  was  given.  Failure  to  establish  either 
of  these  propositions  is  fatal  to  the  claim. 

Was  the  judgment  of  the  court  of  comoHNi  pleaa  in  favor  of 
Platt  conclusive  in  an  action  on  the  undertaking  to  release 
the  attachment? 

We  think  an  examination  of  section  5545,  the  statute  under 
which  the  undertaking  is  permitted,  will  suggest  an  answer 
to  the  question.  That  section  provides,  not  only  for  the  giving 
of  the  undertaking  and  specifies  its  character,  but  defines  the 
effect  of  it  when  given.  The  condition  must  be  "  to  the  effect 
that  the  defendant  shall  perform  the  judgment  of  the  court." 
On  the  giving  of  the  undertaking  "the  attachment  shall  be 
discharged  and  restitution  made  of  any  property  taken  under 
it,  or  the  proceeds  thereof"  The  undertaking  "  shall  also  dis- 
charge the  liability  of  a  garnishee  in  the  action  for  any  prop- 
erty of  the  defendant  in  his  hands." 

By  so  giving  an  undertaking,  the  defendant  in  attachment 
is  enabled  to  supersede  the  proceedings  under  the  writ  of  at- 
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tachment,  and  substitute  for  the  security  afforded  the  plaintiff 
by  a  seizure  of  property,  either  directly  or  in  the  hands  of  a 
garnishee,  the  personal  stipulation  and  liability  of  the  sureties 
in  the  undertaking  that  "the  defendant  shall  perform  the 
judgment  of  the  court."  Of  course  this  implies  the  judgment 
in  the  action.  In  the  undertaking  here,  the  words  "  in  this 
action  "  were  added,  but  they  neither  enlarged  nor  limited  the 
import  of  the  statute. 

The  undertaking  is  purely  in  the  interest  of  defendant.  It 
is  given  to  enable  him  to  regain  and  retain  full  use  of  his 
property  attached,  or  to  be  attached,  and  the  undertaking 
takes  the  place,  for  all  the  purposes  of  the  case,  of  that  prop- 
erty, as  well  as  of  the  attachment  itself.  Having  thus  placed 
himself  in  the  attitude  of  a  substitute  for  the  attachment  and 
for  the  property,  it  would  seem  to  follow  that  the  surety  ip 
affected  by  whatever  would  have  affected  the  property,  and 
liable  to  respond  upon  his  undertaking,  under  the  same  cir- 
cumstances, and  within  the  limit  of  his  undertaking,  to  the 
same  extent  that  the  property  could  have  been  subjected  or 
the  liability  of  the  garnishee  enforced.  If  th«  subsequent  ac- 
tion of  the  court  is  such  as  to  have  the  effect  of  releasing  the 
property  attached  and  discharging  the  attachment,  or  of  dis- 
charging the  garnishee  from  liability  had  no  undertaking 
been  given,  then  the  surety  could,  with  reason,  claim  release; 
but  if  whatever  may  be  done  byway  of  amendment  of  plead- 
ings, or  otherwise,  would  not  have  that  effect,  then  it  is  diflficult 
to  see  what  reasonable  claim  to  release  can  be  urged.  The 
undertaking  is  to  be  construed  in  connection  with  the  existing 
law  pursuant  to  which  it  is  made,  and  with  regard  to  the  ob- 
ject sought  to  be  accomplished  by  the  statute  authorizing  it. 
This  object,  as  we  have  seen,  is  to  enable  the  defendant  to 
substitute  for  the  attachment  a  security  which  should  be  avail- 
able to  the  plaintiff  upon  the  recovery  of  a  judgment.  Surely 
the  legislature  did  not  intend  that  the  security  afforded  the 
plaintiff  by  his  attachment  might  be  impaired  by  enabling 
the  defendant  to  substitute  security  of  less  value  or  of  less 
efficacy. 

In  the  case  under  consideration  the  attachment  entitled  the 
plaintiff  to  charge  in  the  hands  of  the  garnishee  named  in  the 
affidavit  the  moneys  and  credits  belonging  to  De  Wolf,  and 
subject  them  to  the  payment  of  his  debt.  If  no  undertaking 
had  been  given,  the  plaintiff  could  and  would  have  availed 
himself  of  that  mode  of  satisfaction.     By  giving  the  under- 
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taking,  the  sureties  enabled  the  defendant  to  obtain  a  valu- 
able benefit  in  the  possession  and  control  of  the  moneys  and 
credits  sought  to  be  reached  by  the  process  of  garnishment. 
And,  in  legal  effect,  they  made  the  liability  of  the  garnishees 
their  liability,  and  thus  consented  to  stand  in  the  place  of  the 
garnishees,  and  to  become  themselves  liable,  not  exceeding 
the  amount  named  in  the  undertaking,  to  the  same  extent, 
and  under  the  same  circumstances,  as  the  garnishees  would 
have  been  had  no  undertaking  been  given.  It  cannot,  with 
reason,  be  claimed  that  the  filing  of  the  amended  petition 
could  have  the  effect  of  discharging  the  attachment  or  releas- 
ing the  garnishees. 

The  case  made  in  the  new  pleading,  though  different  in  its 
form  of  statement  from  that  in  the  original,  was  not  necessa- 
rily a  ease  based  upon  different  facts.  Whether  it  was  or  not 
was  a  matter  proper  to  be  inquired  into  when  the  application 
to  file  the  amended  petition  was  being  considered,  and  it  will 
be  presumed  that  the  court,  in  passing  upon  the  application, 
ascertained  and  found  that  the  claim  declared  upon  in  such 
amended  petition,  though  stated  in  difi'erent  form,  was  based 
upon  the  same  facts  and  transactions  as  the  claim  stated  in 
the  original  petition.  Nor  did  the  form  of  either  exclude  the 
right  to  an  attachment.  Each  was  an  action  for  money. 
Lord  Mansfield  denominated  the  action  for  money  had  and 
received  "  a  kind  of  equitable  action."  The  early  authorities 
held  that  "  where  money  is  due  ex  aequo  bono,  it  may  be  recov- 
ered in  an  action  for  money  had  and  received."  None  doubted 
that  it  is  for  the  recovery  of  money.  And  since  the  decision 
in  Goble  v.  Howard,  12  Ohio  St.  165,  no  doubt  has  existed  that 
in  this  state  one  partner,  in  an  action  against  his  copartner, 
after  dissolution  of  the  firm,  to  recover  what  is  claimed  to  be 
due,  may  have  an  order  of  attachment  as  in  other  civil  actions 
for  money.  The.  only  person  who  could  have  interposed  a 
legal  objection  to  the  ruling  of  the  court  in  allowing  the 
amended  pleading  to  be  filed  was  the  defendant  in  the  case, 
and  he  only  by  a  proceeding  in  error  to  reverse.  No  such 
proceeding  was  instituted,  and  the  final  judgment  stands  as 
conclusive  against  him.  It  is,  we  think,  in  the  absence  of 
allegations  of  fraud,  collusion,  or  manifest  mistake,  equally 
conclusive  against  the  sureties  in  the  undertaking.  They  are 
liable  for  the  amount  of  the  judgment,  irrespective  of  its  legal 
merits,  because  such  is  the  nature  of  their  contract.  They 
<;annot,  any  more  than  could  a  surety  for  a  plaintiflF  in  at- 
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tachment,  or  in  replevin,  go  behind  the  judgment  and  allege 
that,  for  errors  committed,  it  is  contrary  to  law.  Any  other 
construction  of  the  statute  would  defeat  its  obvious  purpose. 
Nor  can  it  be  said  that  such  result  could  not  have  been  in 
contemplation  of  the  parties,  for,  whatever  they  may  allege 
otherwise,  in  signing  the  undertaking  these  sureties  must  be 
presumed  to  have  done  so  with  knowledge  of  the  statute,  and 
of  the  power  of  the  court  to  allow  amendments  to  the  plead- 
ings. If  they  acted  on  a  mistaken  idea  of  the  meaning  of  the 
statute,  or  of  practice  in  the  courts,  and  were  thereby  misled 
to  their  injury,  it  is  their  misfortune. 

But  if  we  should  apply  to  this  undertaking  the  strictest 
rules  of  Qonstruction,  it  is  difficult  to  see  how  the  contention 
of  plaintiff  in  error  could  be  maintained.  The  language  is, 
"Perform  the  judgment  of  the  court  in  this  action."  Ad- 
mittedly, these  words  mean  the  action  then  pending.  An 
action  includes  the  formal  proceedings  attendant  upon  the 
demand  of"  a  right  made  by  one  party  of  another,  which  is 
properly  said  to  terminate  at  judgment.  The  view  of  counsel 
eeems  to  confuse  "cause  of  action"  with  "action,"  and  to 
seek  to  substitute  for  the  proceeding  itself  the  right  upon 
which  it  is  based.  Beyond  all  question,  the  judgment  was 
rendered  in  the  action  in  which  the  undertaking  was  given^ 
unless  the  filing  of  the  amended  petition  itself  made  a  new 
action.  No  other  action  was  commenced,  and  none  other 
prosecuted.  And  a  fair  interpretation,  as  well  in  accordance 
with  the  language  as  with  the  sense  of  the  obligation,  would 
hold  the  term  "  this  action  "  to  mean  the  suit  then  pending 
between  the  parties. 

We  have  not  overlooked  the  many  cases  in  this  state  and 
elsewhere  cited  by  the  learned  counsel  for  plaintiff  in  error 
in  his  brief.  But  we  cannot  agree  that  they  require  a  reversal 
of  the  judgment.  The  question  turns  upon  a  construction  of 
our  statute,  and  that  is  not  controlled  by  the  decisions  of 
courts  of  other  states.  Many  of  the  Ohio  cases  cited  are 
actions  on  official  bonds.  In  State  v.  CoUriek,  3  Ohio,  487, 
where,  in  a  suit  upon  a  sheriff's  bond  against  the  sureties,  the 
record  of  a  judgment  against  the  principal  alone  had  been 
admitted,  this  court  say:  "Where  the  sureties  have  notice  of 
the  suit,  and  may  or  do  make  defense,  the  judgment  against 
the  principal  is  conclusive  against  them.  Where  such  notice 
is  not  given,  the  judgment  against  the  principal  is  prima  facie 
only.     It   may  be  impeached   for  collusion,  or   for  mistake. 


816  Jaynes  v.  Platt.  [Ohio, 

But  until  so  impeached,  it  is  sufficient  to  entitle  the  plaintiff 
to  recover  the  amount  for  which  it  is  rendered."  A  somewhat 
careful  examination  of  Ohio  cases  fails  to  discover  one  where 
the  court  has  held  to  the  contrary  of  this.  It  is  true  that  in 
the  opinion  in  State  v.  Jenninri?,  14  Ohio  St.  73,  the  judge 
states  his  opinion,  based  upon  authority,  to  be,  that  where 
sureties  have  no  notice  of  the  action  against  the  principal  they 
may  **  not  merely  attack  the  judgment  for  fraud  or  collusion, 
but  open  up  the  inquiry  into  the  merits,"  though  he  intimates 
that  the  decisions  which  establish  the  rule  "  may  be  subject 
to  just  criticism,  and  questionable  as  to  the  principle  on  which 
they  rest."  The  action  was  one  against  a  constable  and  his  sure- 
ties on  his  bond,  and  at  the  trial  the  record  of  the  judgment 
previously  rendered  against  the  constable  alone  was  rejected. 
The  facts  hardly  called  for  a  holding  to  the  extent  indicated 
in  the  opinion,  and  in  the  syllabus  the  case  of  State  v.  Colerick, 
3  Ohio,  487,  is  cited  and  followed.  But  whatever  the  law  may 
now  be  in  such  cases,  a  distinction,  we  think,  is  to  be  taken 
between  them  and  the  case  we  are  considering.  In  general, 
the  obligation  in  official  bonds  is,  that  the  surety  will  be  re- 
sponsible in  case  the  officer  fails  to  faithfully  discharge  the 
duties  of  the  office.  The  question  in  issue  in  an  action  on 
the  bond  against  the  sureties  is,  Has  there  been  dereliction 
of  official  duty  within  the  meaning  of  the  bond?  and  has  the 
party  complaining  been  damnified?  In  this  class  of  cases  the 
question  is  different.  It  is,  Did  the  plaintiff  recover  judg- 
ment, and  for  what  amount?  and  did  the  defendant  satisfy  it? 
Proof  that  a  judgment  was  rendered  for  the  plaintiff  in  at- 
tachment, which  the  defendant  has  not  satisfied,  shows  a 
breach  of  the  bond.  And  of  such  judgment  it  would  seem 
that  the  record  itself  is  not  only  the  best,  but  the  only,  evi- 
dence, and,  until  impeached  for  fraud,  collusion,  or  manifest 
mistake,  ought  to  be  held  conclusive. 

The  precise  question  here  presented  has  not  been  before  this 
court  heretofore.  But  some  of  the  cases  referred  to  by  coun- 
sel for  defendant  in  error  in  his  brief  we  think  bear  upon 
the  case  before  ua.  Bentley  v.  Dorcas,  11  Ohio  St.  398,  was  an 
action  against  sureties  upon  a  bond  given  for  appeal  from  the 
judgment  of  the  court  of  common  pleas  to  the  district  court. 
The  answer  alleged,  among  other  defenses  pleaded,  that  the 
decree  in  the  district  court  on  appeal  was  rendered  upon  a 
different  and  distinct  liability  from  that  sustained  by  the 
common  pleas,  and  upon  a  ground  not  made  in  the  pleadings; 
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and  such  a  decree,  it  was  urged  in  \his  court,  could  not  have 
been  in  contemplation  of  the  parties,  and  should  not  be  re- 
garded as  within  the  terms  of  their  contract.  But  the  court, 
speaking  by  the  opinion,  held  that  they  were  not  at  liberty,  in 
that  proceeding,  to  say  that  the  district  court  erred,  but  were 
bound  to  assume  that  the  decree  of  that  court  was  properly 
made;  that  if  the  decree  was  prejudicial  to  any  of  the  parties, 
their  remedy  was  by  a  direct  proceeding  to  reverse  or  modify, 
and  as  no  such  step  had  been  taken,  the  court  must  regard 
the  decree  as  valid  and  correct,  and  must  decide  only  on  its 
legal  effect  on  the  liability  of  the  parties  who  had  executed 
the  bond. 

In  Braiden  v.  Mercer^  44  Ohio  St.  339,  the  question  presented 
was,  whether  or  not,  in  an  action  upon  a  guardian's  bond  for 
recovery  of  amount  found  due  the  wards  upon  a  final  settle- 
ment of  the  guardian's  account  in  the  probate  court,  the  sure- 
ties were  concluded  by  the  judgment.  The  court  held  that 
they  were,  and  that,  in  the  absence  of  fraud  and  collusion, 
they  could  not  be  heard  to  question  its  correctness,  or  to  de- 
mand a  rehearing  of  the  accounts.  In  the  opinion,  the  learned 
chief  justice  uses  language  which  seems  to  have  application 
here:  "  By  their  bond  the  sureties  contract  with  reference  to 
the  action  of  a  court,  and  that  their  principal  will  obey  its  or- 
der and  conform  to  such  action.  Can  they  say  they  are  stran- 
gers to  such  proceeding?  Upon  their  principal's  failure  to  obey 
the  order  of  the  court  there  is  clearly  a  breach  of  the  bond. 
The  relation  they  assume  to  such  court  and  its  action  so  far 
makes  them  privy  to  the  proceedings  affecting  their  principal 
as  to  deny  to  them  the  right,  when  called  to  answer  for  the 
breach  of  the  bond,  to  call  in  question  the  grounds  upon  which 
the  court  based  its  action,  and  to  have  the  same  case  retried. 
....  Indeed,  it  may  well  be  considered  an  established  prin- 
ciple that  whenever  a  surety  has  contracted  with  reference  to 
the  conduct  of  the  parties  in  some  suit  or  proceeding  in  court, 
he  is,  in  the  absence  of  fraud  and  collusion,  concluded  by  the 
judgment";  and  in  support  cites  a  long  list  of  cases. 

The  supreme  court  of  Wisconsin,  in  Sutro  v.  Bigelow,  31 
Wis.  527,  in  a  well-considered  opinion,  construes  the  statute 
of  that  state,  which  is  similar  in  substance  to  section  5545, 
giving  to  it  the  same  construction  hereinbefore  placed  upon 
that  section.  See  also  Hanna  v.  International  Pet.  Co.,  23 
Ohio  St.  622;  Methodist  Churches  v.  Barker,  18  N.  Y.  463; 
United  States  v.   Mosely,  7  Saw.  265;  Inhusch  v.  Farwell,  1 
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Black,  566;  also  Lothrop  v.  Southworthy  5  Mich.  448;  Towle 
V.  Towle,  46  N.  H.  434;  Heard  v.  Lodge,  20  Pick.  58;  82  Am. 
Dec.  197;  Shepnrd  v.  Pebbles,  88  Wis.  873. 

In  this  case,  the  allowance  by  the  trial  court  of  an  amend- 
-«nent  to  the  petition,  if  wrong,  was  but  an  error,  and  was 
Talid  until  reversed.  No  claim  of  fraud,  collusion,  or  mis- 
take in  the  proceedings  is  made  by  plaintiff  in  error,  and 
we  think  he  was  bound  by  the  judgment  rendered  against 
De  Wolf,  and  cannot  be  heard  here  to  call  it  in  question.  We 
agree  with  the  circuit  court  that  the  answer  did  not  state  a 
•defense;  and  finding  no  error  in  the  judgment  of  that  court, 
the  same  is  affirmed.  

Attachmbnt.  —  Upon  Giving  the  Statutory  Bond  to  Rblbasb  Prop- 
VKVY  FROM  Attachment,  the  attachment  !•  dissolved,  and  the  action  pro- 
ceeds to  jndgment  in  personam:  Bunneman  v.  Wagner,  16  Or.  433;  8  Am. 
St.  R^p.  306.  Receiptor  for  attached  property,  when  may  show  that  it  was 
not  the  defendant's,  or  not  subject  to  attachment:  See  note  to  Bursley  v. 
HamiUon,  25  Am.  Dec.  426-430;  see  also  Benesch  v.  Waggner,  12  Col.  534; 
13  Am.  St.  Rep.  254,  and  note.  The  sureties  upon  a  bond  dissolving  an 
attachment  are  not  discharged  from  their  obligation  by  an  amendment  of 
the  complaint  which  does  not  set  up  a  new  cause  of  action:  Doran  v.  Cohen, 
147  Masfc  342. 

Judgment,  Conclusiveness  of.  —  Judgments  are  conclusive  upon  parties 
and  their  privies:  Winston  v.  Westfeldt,  22  Ala.  760;  58  Am.  Dec.  278;  note 
to  Oould  V.  Sternburg,  15  Am.  St.  Rep.  142.  As  to  who  ar^  privies,  see 
Lipscomb  v.  Postell,  38  Miss.  476;  77  Am.  Dec.  651,  and  note;  Man'  v. 
Hanna,  7  J.  J.  Marsh.  643;  23  Am,  Dec.  449.  For  instances  of  parties  who 
have  been  held  to  be  concluded  by  judgments,  see  Aultman  v.  Qamhle,  88 
Ala.  424;  Chiders  E-itdie,  81  Cal.  571;  Leslie  v.  Bonte,  130  111.  498;  Lieb  v. 
Lichtenstein,  121  Ind.  483;  Palmer  v.  Hayes,  112  Ind.  289;  Stevenscm  v.  Ed- 
wards, 98  Mo.  622.  As  to  the  conclusiveness  of  a  judgment  against  col- 
lateral attack,  see  Hobby  v.  Bunch,  83  Ga.  1;  20  Am.  St.  Rep.  301;  note  to 
■€huld  V.  Sternburg,  15  Am.  St.  Rep.  143.  Where  a  fact  has  been  onc«  liti- 
gated, the  judgment  rendered  therein  estops  the  parties  and  their  privies 
from  again  raising  the  same  fact:  Hall  v.  Zeller,  17  Or.  381;  Keeler  v.  JSlston, 
22  Neb.  31(h  although  the  two  suits  may  have  different  objects  in  vievt  *VAt*> 
■mate  v.  Farquier  County,  84  Va.  674. 
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Emery  v.  Ohio  Candle  Company. 

[47  Ohio  Siatb,  320.] 

**TrUST"    and     "COMBINAnON  "   AGAINST    TrADE,    AGREEMENT    IN    AlD    OF, 

Unenforceable.  —  An  agreement  under  which  an  association  is  formed, 
for  the  purpose  of  increasing  the  price  and  decreasing  the  manufacture 
of  candles  within  a  certain  territory,  is  void  as  being  contrary  to  pablio 
policy,  and  is  not  enforceable  in  the  courts. 

An  unincorporated  company  was  formed  in  1880,  to  con- 
tinue for  six  years,  and  called  the  Candle  Manufacturers' 
Association.  Its  object  and  effect  were  to  increase  the  price 
and  decrease  the  manufacture  of  candles  within  the  territory 
covered  by  the  agreement  under  which  it  was  formed.  The 
receipts  of  the  company  were  placed  in  bank  to  the  credit 
of  the  executive  committee  of  the  association,  and  could  only 
be  paid  out  on  a  check  signed  by  at  least  two  of  them.  The 
Ohio  Candle  Company  joined  the  association  in  1883,  and 
withdrew  therefrom  in  1^84.  It  had  paid  into  the  association 
$22.40,  and  there  was  due  it,  as  profits  under  the  agreement, 
$2,151.17.  The  committee  offered  to  repay  the  sum  paid  in, 
but  refused  to  pay  the  sum  due  as  profits,  claiming  a  violation 
of  the  agreement  by  such  withdrawal.  The  Ohio  Candle 
Company  brought  suit  against  the  committee  to  recover  the 
sum  due  as  profits,  and  recovered  judgment.  The  case  was 
appealed  by  writ  of  error. 

Perry  and  Jenny,  for  the  plaintiffs  in  error. 

Ramsey,  Maxwell,  and  Ramsey,  for  the  defendants  in  error. 

The  Court.  We  are  of  the  opinion  that  the  suit  cannot  be 
maintained,  for  the  reason  that  the  objects  of  the  association 
were  contrary  to  public  policy,  and  in  no  way  to  be  aided  by 
the  courts.  No  recovery  can  be  had  except  by  giving  effect 
to  the  terms  of  the  agreement.  The  action  is,  in  substance,  a 
suit  against  the  association  to  recover  a  sum  due  the  plaintiff 
under  the  terms  on  which  the  association  was  formed.  The 
committee  represent  the  association,  and  a  judgment  against 
them  is  a  judgment  against  it.  If,  as  claimed  by  the  defend- 
ants, a  member  could  not  withdraw  from  the  association  until 
the  six  years  had  expired,  then  the  committee,  as  representing 
the  association,  had  a  defense  on  which  they  might  have  re- 
lied, had  the  objects  of  the  association  been  perfectly  legiti- 
mate. But  should  a  court  be  called  on  to  consider  any  defense, 
BO  long  as  the  claim  itself  is  based  upon  an  agreement  to  which 
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it  can  give  no  countenance?  It  must  be  observed  that  the 
withdrawal  of  the  plaintiff  was  not  at  a  time,  nor  under  cir- 
cumstances, that  could  give  to  it  the  merits  of  repentance.  It 
had  passed  beyond  where  it  might,  by  withdrawal,  have  se- 
cured the  aid  of  a  court  in  recovering  what  it  had  advanced 
in  furtherance  of  an  illegal  object.  Its  suit  is  to  recover  its 
portion  of  the  ill-gotten  gains.  The  case  of  Norton  v.  Blinn, 
39  Ohio  St.  145,  can  have  no  application  here,  for  this  is  a 
suit  between  parties  to  enforce  the  terms  of  the  illegal  agree- 
ment. See  Texas  &  Pac.  Ry  Co.  v.  Southern  Pac.  Ry  Co.,  41 
La.  Ann.  970,  17  Am.  St.  Rep.  445,  where  Brooks  v.  Martin,  2 
Wall.  70,  is  accurately  distinguished,  and  shown  to  have  no 
application  to  a  case  such  as  this. 

Judgment  reversed,  and  petition  of  plaintiflF  below  dis- 
missed.   

Contracts  to  Stifle  Trade  and  Impede  Faib  and  Reasonable  Com- 
PETITION  are  invalid  as  being  against  public  policy:  Texas  etc.  S'y  Go.  v. 
Southern  Pac.  B'y  Co.,  41  La.  Ann.  970;  17  Am.  St.  Rep.  445,  and  note;  Peo- 
ple V.  Chicago  G.  T.  Co.,  130  111.  268;  17  Am.  St.  Rep.  319;  Gulf  etc.  R'y  Co. 
V.  State,  72  Tex.  404;  13  Am.  St.  Rep.  815;  Santa  Clara  etc.  Co.  v.  Hayea,  7ft 
Cal.  387;  Moses  v.  Scott,  84  Ala.  608;  People  v.  North  River  Sugar  R.  Go.,  121 
N.  Y.  582;  18  Am.  St.  Rep.  843,  and  note. 
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[47  Ohio  Statk,  323.] 

Wills  —  Contest  of  Lost,  Destroyed,  or  Spoliated  Will  —  Bobden  of 
Proof.  —  Where  the  contents  of  a  lost,  destroyed,  or  spoliated  will  have 
been  found,  admitted  to  probate,  and  recorded  by  the  probate  court,  the 
record  is  prima  fade  evidence  in  a  future  proceeding  to  contest  the  valid- 
ity of  the  will,  not  only  of  its  due  execution  and  attestation,  but  also  of 
its  contents,  and  the  burden  of  proof  is  then  upon  the  contestant  of  the 
will  to  establish  its  invalidity,  by  evidence  that  it  had  been  revoked  by 
the  testator  by  tearing,  canceling,  obliterating,  or  destroying  it  with  in- 
tention to  revoke  it. 

Wills  —  Lost  Will  —  Pre-sumption  of  Revocation  —  Declakations  of 
Testator  as  EIvidknok.  —  Where  a  will  is  proved  to  have  once  existed, 
•  8uid  the  testator  retained  custody  of  it,  or  had  ready  access  to  it,  and  it 
cannot  be  found  after  his  death,  a  legal  presumption  is  raised  that  it  wa» 
destroyed  by  him,  with  the  intention  to  revoke  it,  and  hia  declarations 
are  admissible  to  destroy  such  presumption  or  to  support  and  Btrengthen 
it. 

Will  contest.  PlaintiflF  recovered  judgment  in  the  court  of 
common  pleas  admitting  the  will  to  probate.  This  judgment 
was  reversed  by  the  circuit  court  on  appeal,  and  an  appeal 
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from  the  judgment  of  the  circuit  court  was  taken  to  thifl  court 
by  writ  of  error. 

Benjamin  B.  Kingsbury  and  Henry  Newhegin,  for  the  plain- 
tiffs in  error. 

/.  E.  Tyler,  Peaslee  and  Enos,  and  Stephenson  and  Knapp,  for 
the  defendants  in  error. 

DicKMAN,  J.  It  is  conceded  that  Daniel  Behrens,  on  the 
thirty-first  day  of  October,  1882,  made  and  executed  in  due 
form  of  law  his  last  will  and  testament.  On  the  twenty- 
eighth  day  of  November,  1884,  he  died,  leaving  real  and  per- 
sonal property,  and  as  his  heirs  at  law,  Frederick  Behrens 
and  Henry  Behrens,  the  plaintiffs  herein,  and  George  Behrens, 
the  defendant,  his  only  sons.  After  his  decease,  it  was  dis- 
covered that  his  will  had  been  lost  or  destroyed,  and  the 
question  arose  whether  the  will  was  lost  or  destroyed  prior 
or  subsequent  to  the  death  of  the  testator,  and  if  before  his 
death,  whether  or  not  it  was  destroyed  by  the  testator  him- 
self, with  the  intention  of  revoking  the  same.  On  the  appli- 
cation of  George  Behrens,  the  probate  court  found  that  the 
will  was  not  revoked  by  the  testator,  but  that  it  had  been  lost 
or  destroyed  subsequent  to  his  death,  and  thereupon  estab- 
lished its  contents  to  be  as  in  the  alleged  copy  produced  in 
court,  and  admitted  the  same  to  probate. 

In  the  action  to  contest  the  validity  of  the  will,  the  order  of 
probate  was  prima  facie  evidence  of  its  due  attestation,  execu- 
tion, and  validity.  By  section  5948  of  the  Revised  Statutes,  last 
wills  and  testaments  which  have  been  lost,  spoliated,  or  de- 
stroyed, when  established  as  to  their  contents,  and  admitted  to 
probate,  are, in  all  respects,  to  be  governed  by  the  laws  in  force 
relating  to  other  wills,  not  only  as  relates  to  the  contents  of  the 
same,  but  in  all  other  matters.  In  a  proceeding  to  contest  the 
validity  of  such  a  spoliated  will  admitted  to  probate,  the  burden 
of  proof  is  on  the  contestants  to  invalidate  it:  Haynes  v.  Haynes, 
33  Ohio  St.  598;  31  Am.  Rep.  579;  Mears  v.  Mears,  15  Ohio 
St.  90.  In  Banning  v.  Banning,  12  Ohio  St.  437,  it  is  held 
that  where  the  contents  of  a  spoliated  will  have  been  found, 
admitted  to  probate,  and  recorded,  in  a  proceeding  duly  had 
for  that  purpose  in  the  probate  court,  such  record  is  primxi  facie 
evidence,  in  a  future  proceeding  to  contest  the  validity  of  such 
will,  not  only  of  the  due  attestation  and  execution  of  such  will, 
but  also  of  its  contents;  and  on  the  trial  of  the  issue  whether 
the  will  admitted  to  probate  is  the  last  will  of  the  testator  or 
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not,  the  same  must  stand,  unless  the  jury  are  satisfied,  by  a 
preponderance  of  proof,  that  it  is  not,  in  substance,  the  will  of 
th'^  testator. 

In  assuming  the  burden  of  establishing  by  a  preponderance 
of  evidence  that  the  will  admitted  to  probate  was  not  the  last 
will  of  Daniel  Behrens,  it  became  material  for  the  contestants 
to  prove  that  his  last  will  was  not  in  existence  at  the  time  of 
his  death,  but  had  been  revoked  by  the  testator  tearing,  can- 
celing, obliterating,  or  destroying  the  same,  with  the  intention 
of  revoking  it.  Section  5944  of  the  Revised  Statutes  authorizes 
the  probate  court  to  admit  to  probate  an  unrevoked  last  will, 
when  the  original  has  been  lost,  spoliated,  or  destroyed  subse- 
quent to  the  death  of  the  testator,  or  after  the  testator  has  become 
incapable  of  making  a  will  by  reason  of  insanity.  The  court, 
in  the  matter  of  Sinclair's  Will,  5  Ohio  St.  291,  in  construing 
the  same  statutory  provision  then  in  force,  held  that  the  legis- 
lation of  the  state  as  it  then  existed  did  not  permit  a  will  lost 
or  destroyed  to  be  established,  unless  it  was  in  existence  sub- 
sequently to  the  death  of  the  testator.  "  The  general  assem- 
bly," said  Swan,  J.,  "  deemed  it  either  impolitic,  as  opening 
the  door  to  imposition  and  perjury,  or  unnecessary  to  permit 
wills  lost  or  destroyed  before  the  decease  of  the  testator,  to 
be  established." 

The  court,  therefore,  as  an  essential  fact  to  be  determined, 
charged  the  jury  as  requested  bj'  the  plaintiffs:  "  Before  you 
can  find  that  it  was  the  last  will  and  testament  of  the  said 
Daniel  Behrens,  you  must  find  that  it  existed  and  had  not 
been  revoked  at  the  death  of  the  testator,  or  at  such  time  prior 
to  his  death  when  he  ceased  continuously  after  that  to  be  of 
disposing  mind  and  memory;  and  unless  you  find  from  the 
evidence  that  the  said  will  was  actually  in  existence  at  the 
time  when  the  said  Daniel  Behrens  ceased  to  be  of  disposing 
mind  and  memory,  at  or  prior  to  his  death,  then  the  con- 
clusion of  law  follows  that  the  testator  destroyed  the  will,  with 
intent  thereby  to  revoke  it." 

If  the  will  did  not  exist  at  the  time  of  the  testator's  death, 
and  had  been  destroyed  prior  to  that  time,  it  could  not  be  es- 
tablished under  the  statute  as  a  will  of  which  the  original  had 
been  lost,  spoliated,  or  destroyed  subsequent  to  the  death  of 
the  testator. 

And  here  it  may  be  inquired  what,  if  any,  conclusion  of  law 
or  presumption  arises  from  the  fact  of  the  non-existence,  at  the 
time  of  the  testator's  death,  of  his  last  will  and  testament 
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proved  to  have  been  made  and  executed.  As  requested  by  th& 
plaintiffs,  the  court  gave  the  following  charge  to  the  juryi, 
"  The  presumption  is,  that  if  a  will  be  not  found  after  the  deatbi 
of  an  alleged  testator,  it  was  destroyed  with  intention  of  re- 
voking it.  This  presumption  may  be  strengthened  by  the- 
declarations  made  by  the  testator  before  his  death,  to  the  effect 
that  he  intended  to  destroy  the  will;  and  if  you  believe  frorrk 
the  evidence  that  the  will  alleged  to  have  been  made  on  the 
31st  of  October,  1882,  by  Daniel  Behrens,  was  not  in  existence 
after  his  death,  you  are  at  liberty  to  believe  from  this  fact- 
alone  that  the  said  will  was  destroyed  by  said  Behrens  with, 
the  intention  of  revoking  it;  and  you  may  consider,  as  strength- 
ening this  presumption,  any  declarations  made  to  persons- 
before  his  death,  by  the  said  Daniel  Behrens,  that  he  would 
destroy  the  will,  or  had  destroyed  the  will,  or  intended  his- 
children  should  share  equally  in  his  property." 

In  giving  the  foregoing  instructions  to  the  jury,  and  in  ad- 
mitting in  evidence  the  declarations  of  the  testator  as  to  de- 
stroying his  will,  and  dividing  his  property  equally  among  his 
three  sons,  we  find  no  error  for  which  the  judgment  of  the 
court  of  common  pleas  should  have  been  reversed. 

In  general,  it  may  be  assumed  that  a  will  is  kept  in  the 
custody  of  the  testator  himself,  or  under  his  control,  to  be 
changed,  modified,  or  revoked  according  to  his  good  pleasure. 
If  at  his  decease  it  cannot  be  found,  it  is  more  reasonable  to 
presume  that  he  himself  has  destroyed  his  will,  than  that  some 
other  person  has  committed  the  crime  and  incurred  the  pen- 
alty of  secreting  or  destroying  it.  In  Bett8  v.  Jackson,  6  Wend. 
181,  it  is  said  by  Chancellor  Walworth:  "Legal  presumptions 
are  founded  upon  the  experience  and  observation  of  dis- 
tinguished jurists  as  to  what  is  usually  found  to  be  the  fact 
resulting  from  any  given  circumstances,  and  the  result  being 
thus  ascertained,  whenever  such  circumstances  occur,  they^ 
are  prima  facie  evidence  of  the  fact  presumed;  and  I  have  no 
doubt  that  five  wills,  made  with  all  due  formality,  have  been 
destroyed  by  the  testators  either  in  secret  or  when  no  one  was 
present  to  be  a  witness  to  prove  the  fact,  to  where  there  has 
been  one  destroyed  or  suppressed  by  fraud,  or  lost  by  time  or 
accident,  before  the  death  of  the  testator."  Indeed,  it  is  now 
well  settled,  and  is  a  principle  of  universal  acceptance  in  botlv 
the  English  and  American  courts,  that  where  a  will  is  proved^ 
to  have  once  existed,  and  the  testator  retained  custody  of  it, 
or  had  ready  access  to  it,  and  it  cannot  be  found  after  hi» 
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death,  a  legal  presumption  is  raised  that  the  will  was  destroyed 
by  him  with  the  intention  of  revoking  it.  In  the  recent  case 
of  Collyer  v.  Collyer,  110  N.  Y.  486,  6  Am.  St.  Rep.  405,  the 
rule  is  stated  that  when  a  will  previously  executed  cannot  be 
found  after  the  death  of  the  testator,  there  is  a  strong  pre- 
sumption that  it  was  revoked  by  destruction  by  the  testator, 
and  this  presumption  stands  in  the  place  of  positive  proof:  See 
also  1  Redfield  on  Wills,  829;  1  Williams  on  Executors,  157, 
and  cases  cited;  2  Am.  Lead.  Cas.,  5th  ed.,  510;  Foster^ s  Ap- 
peal, 87  Pa.  St.  67;  30  Am.  Rep.  340;  Minkler  v.  Minkler,  14 
Vt.  125;  Belts  v.  Jackson,  6  Wend.  181;  Minor  v.  Guthrie,  4 
S.  W.  Rep.  179  (Ct.  of  App.  Ky.,  May  3,  1887);  Hatch  v.  Sig- 
man,  1  Demarest,  519;  1  Jarman  on  Wills,  5th  Am.  ed.,  290, 
and  cases  cited;  Wargent  v.  Rollings,  4  Hagg.  Ecc.  245;  lAllie 
V.  Ullie,  3  Hagg,  Ecc.  184. 

Such  a  presumption  of  revocation  may  be  overcome  by  cir- 
cumstantial or  other  proof  to  the  contrary.  It  may  be  rebutted 
by  showing  that  the  testator  had  no  opportunity  to  revoke, 
and  that  his  will  was  destroyed  after  his  death.  And  for  this 
purpose,  declarations  of  the  testator  to  various  members  of 
his  family  down  to  a  few  days  before  his  death,  expressive  of 
his  satisfaction  at  having  settled  his  affairs,  and  intimating 
that  his  will  was  left  with  his  attorney,  have  been  held  to  have 
been  properly  admitted:  Whitely  v.  King,  17  Com.  B.,  N.  S., 
756;  Keen  v.  Keen,  L.  R.  3  Pro.  &  D.  105;  In  re  Johnson's 
Will,  40  Conn.  587. 

But  while  the  declarations  of  the  testator  may  be  used  to 
weaken  the  presumption  that  he  has  destroyed  his  will  with 
the  intention  of  revoking  it,  his  declarations  may  also  be  re- 
ceived as  evidence  to  strengthen  and  fortify  the  presumption 
that  he  has  destroyed  his  will  with  such  intention.  Whether 
it  be  the  making  of  a  will  or  the  destroying  of  one,  the  com- 
petency of  the  testator's  declarations  as  evidence  is  alike  in 
each  case,  and  for  the  same  reasons  admissible:  Collagan  v. 
Burns,  57  Me.  465.  In  Keen  v.  Keen,  L.  R.  3  Pro.  &  D.  105,  in 
order  to  rebut  the  presumption  of  revocation  arising  from  a 
will  which  was  in  a  testator's  possession  not  being  found 
after  his  death,  evidence  was  produced  of  declarations  by  the 
testator  showing  an  intention  to  adhere  to  the  will.  The  court 
held  that  evidence  of  declarations  of  an  intention  not  to  ad- 
here to  the  will,  produced  by  the  opponents  of  the  will,  was 
admissible  to  contradict  the  evidence  of  adherence,  whatever 
might  be  the  form  of  words  in  which  such  intention  was  ex- 
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pressed;  and  therefore  that  a  declaration  by  the  testator  that 
he  had  burned  }iis  will  was  admissible,  not  as  evidence  of  the 
fact  of  destruction,  but  as  evidence  of  intention.  Sir  J.  Han- 
nen,  in  his  opinion  in  the  case,  says:  '*  I  think  there  can  be 
no  doubt  that  while  on  the  one  hand  evidence  of  statements 
made  by  a  testator  subsequent  to  the  execution  of  a  will,  that 
he  intends  to  act  in  conformity  with  the  disposition  contained 
in  the  will,  is  clearly  admissible,  it  necessarily  follows  that 
other  statements  made  by  the  testator,  to  a  contrary  eflfect, 
must  also  be  admissible.  The  admissibility  of  such  evidence 
cannot  depend  on  the  form  of  words  in  which  the  intention  is 
expressed.  Therefore  a  statement  by  a  testator  that  he  has 
altered  his  mind  as  to  the  disposition  of  his  property,  and  that 
he  has  therefore  destroyed  his  will,  although  it  may  not  be 
evidence  of  the  fact  of  destruction  of  the  will,  is  evidence  of 
intention  from  which  the  fact  of  destruction  may  be  inferred, 
there  being  other  circumstances  leading  to  the  same  conclu- 
sion." 

In  Lawyer  v.  Smith,  8  Mich.  412,  77  Am.  Dec.  460,  after  the 
death  of  the  testatrix  a  will  twenty-five  years  old  was  discov- 
ered, which  was  either  torn  or  worn  in  several  pieces. 
Whether  the  injury  to  the  instrument  was  done  by  the  testa- 
trix or  by  some  other  person,  and  if  by  her,  whether 
accidentally  or  intentionally,  and  for  the  purpose  of  revoking 
the  will,  were  held  to  be  questions  of  fact  for  the  jury;  and 
to  aid  them  in  determining  these  questions,  and  not  as  sepa- 
rate and  independent  evidence  of  a  revocation,  the  declara- 
tions of  the  testatrix,  made  after  the  date  of  the  will,  that  she 
had  destroj'ed  it,  were  held  to  be  competent  evidence. 

In  Patterson  v.  Hickey,  32  Ga.  156,  it  was  decided  that 
where  the  question  is  revocavit  vel  non,  parol  evidence  as  to  the 
acts  and  declarations  of  the  testator  is  admissible,  although 
made  at  any  time  between  the  making  of  the  will  and  the 
death  of  the  testator. 

A  will  is  said  to  be  ambulatory  until  the  testator  dies. 
Until  his  death  the  instrument  has  no  force  or  efifect,  and  until 
then  he  has  the  power  to  cancel  or  revoke  it.  If  from  being 
clothed  with  this  power  the  presumption  arises  after  his  death 
that  he  destroyed  his  will,  that  presumption  will  be  aided  by 
his  declarations  as  expressive  of  his  feelings  and  intention. 
In  Weeks  v.  McBeth,  14  Ala.  474,  it  was  held  that  the  decla- 
rations of  the  testator  were  admissible  to  strengthen  the  pre- 
sumption of  revocation,  and  to  show  that  the  will  was  destroyed 
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by  the  testator  animo  revocandi.  And  it  was  there  stated  aa 
the  invariable  rule  in  the  courts  of  England  to  admit  the  dec- 
larations of  the  testator,  either  to  strengthen  or  to  repel  the 
presumption  of  revocation  arising  from  the  non-production  of 
the  will  after  the  death  of  the  testator,  or  to  explain  the  act 
of  destroying  or  canceling  it. 

The  case  of  Smiley  v.  Gamhill,  2  Head,  164,  was  a  contest 
upon  the  will  of  Margaret  Stewart.  The  testatrix  burned  a 
paper  which  she  believed  was  her  will,  and  died  in  that  belief. 
This  was  proved  by  her  uniform  declarations,  and  by  her  acts 
in  disposing  by  deeds  of  some  of  the  same  property  named  in 
the  will,  and  in  applications  made  to  write  another  will  for 
her,  on  the  ground  that  she  had  destroyed  the  first.  Caruth- 
ers,  J.,  in  delivering  the  opinion  of  the  court,  said  that  if  the 
jury  believed,  as  a  matter  of  fact,  that  Mrs.  Stewart  burned  a 
paper  which  she  thought  was  her  will,  although  it  was  not, 
with  the  intention  of  revoking  by  its  destruction,  and  hon- 
estly believed  that  she  had  done  it,  and  continued  in  that 
belief,  without  any  subsequent  recognition  or  even  knowledge 
of  its  existence,  the  paper  propounded  would  not  be  her  will. 
As  testimony  bearing  on  this  question,  her  declarations  alone 
might  not  be  sufficient,  but  they  were  competent,  and  it  would 
be  for  the  jury  to  determine  whether  they,  together  with  other 
facts  proved,  made  out  the  fact  of  burning,  or  intention  to  da 
80,  by  the  act  done. 

The  strongly  expressed  conclusion  of  the  court  in  Reel  v. 
Reel,  1  Hawks,  248,  9  Am.  Dec.  632,  is  in  accord  with  cita- 
tions already  made.  "  To  reject  the  declarations  of  the  only 
person  having  a  vested  interest,  and  who  was  interested  to 
declare  the  truth,  whose  fiat  gave  existence  to  the  will,  and 
whose  fiat  could  destroy,  and  in  doing  the  one  or  the  other 
could  interfere  with  the  rights  of  no  one,  involves  almost  an 
absurdity;  and  they  are  received,  not  upon  the  ground  of  their 
being  a  part  of  the  res  gestse,  for  whether  they  accompany  an 
act  or  not,  whether  made  long  before  or  long  after  making  the 
will,  is  entirely  immaterial  as  to  their  competency.  Those  cir- 
cumstances only  go  to  their  weight  or  credit  with  the  tribunal 
which  is  to  try  the  fact."  See  also  Collagan  v.  Burns,  57 
Me.  465;  Tynan  v.  Paschal,  27  Tex.  286;  84  Am.  Dec.  619; 
Youndt  V.  Youndt,  3  Grant  Gas.  140. 

It  is  not  necessary  to  refer  to  the  numerous  other  authori- 
ties which  we  have  examined,  and  which  bear  directly  upon 
this  branch  of  the  case.     No  claim  is  made  that  a  will  may 
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be  revoked  by  the  mere  declarations  of  the  testator,  or  other- 
wise than  in  the  modes  prescribed  by  the  statute.  But  where 
a  legal  presumption  is  raised,  upon  the  decease  of  the  testator, 
that  he  destroyed  his  last  will  and  testament  in  the  statutory 
mode,  with  the  intention  of  revoking  it,  it  is  obvious  that 
while  the  declarations  of  the  testator  may  be  admitted  as  evi- 
dence towards  rebutting  the  presumption  of  such  destruction 
and  revocation  before  his  death,  they  may,  with  equally  good 
reason,  be  received  as  evidence  to  support  and  strengthen  that 
presumption. 

It  is  urged  in  behalf  of  the  defendant  in  error  that  the 
charge  to  the  jury  was  erroneous  and  misleading.  At  the 
trial,  the  defendant  excepted  generally  to  the  whole  charge 
given  by  the  court  to  the  jury,  without  pointing  out  specifi- 
cally the  part  or  proposition  of  the  charge  excepted  to,  or  the 
grounds  of  his  exception.  Of  such  an  exception  a  reviewing 
court  is  not  bound  to  take  notice:  Adams  v.  State,  25  Ohio  St. 
584;  Adams  v.  State,  29  Ohio  St.  412;  Berry  v.  State,  31  Ohio 
St.  219;  27  Am.  Rep.  506;  Everett  v.  Sumner,  32  Ohio  St.  562; 
Powers  V.  Hazelton  etc.  R'y  Co.,  33  Ohio  St.  429;  Western  Ins. 
Co.  V.  Tohin,  32  Ohio  St.  77.  But  in  the  case  at  bar,  upon  an 
examination  of  the  charge  to  the  jury,  we  discover  no  error 
calling  for  a  reversal  of  the  judgment  of  the  oourt  of  common 
pleas.  The  judgment  of  the  circuit  court  should  be  reversed, 
and  that  of  the  court  of  common  pleas  affirmed. 

Wills,  Lost  or  Desteoybd  —  Prooi.  — The  mere  abseaoe  of  a  will,  which 
is  proved  to  have  been  executed  by  the  testator,  raises  a  presumption  that  it 
was  revoked  by  him;  and  this  presumption  can  only  be  rebutted  by  the 
strongest  proof  to  the  contrary.  The  declarations  of  the  testator  are  admis- 
sible as  evidence  for  this  parpose:  Note  to  Tynan  v.  Paschal,  84  Am.  Deo. 
628-631;  compare  also  KUchent  v.  KUchemt,  39  Gku  168;  99  Am.  Deo.  453; 
Surge  v.  Hamilton,  72  Ga.  668;  MatUr  <^  Page,  118  HL  676;  69  Am.  Rep. 
S95,  and  not*. 
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Waters  —  Ownership  in  Non-navigable  Lakes  —  Dedication. — Anon* 
navigable  inland  lake  is  subject  to  private  ownership;  and  the  owner 
thereof  cannot  be  deemed  to  have  dedicated  it  to  the  uses  of  boating, 
hunting,  and  fishing,  simply  because  he  interposed  no  objection  to  such 
use  by  his  neighbors,  adjoining  proprietors,  or  strangers.  Other  circum- 
stances must  clearly  and  satisfactorily  appear  manifesting  an  intent  on 
his  part  to  so  dedicate  it. 

Waters  —  Dedication  of  Non-navigable  Lake. — The  use  of  anon-navi- 
gable inland  lake  by  the  public  for  the  purposes  of  boating,  hunting,  and 
fishing,  without  the  knowledge  of  the  owner,  will  not  establish  a  dedica- 
tion of  any  kind  against  him,  no  matter  bow  long  continued  such  use 
may  be. 

Waters  —  Conveyance  oe  Non-navigable  Lake. — Where  the  owner  of 
land  surrounding  a  non-navigable  inland  lake,  longer  than  it  is  broad, 
conveys  a  portion  of  the  land  bordering  on  the  lake  by  a  deed  which 
describes  the  lake  as  one  of  the  boundaries,  the  title  of  the  purchaser 
extends  to  the  center  of  the  lake. 

Waters  —  Deed  of  Land  along  Non-navigable  Lake.  —  Where  the 
owner  of  land  surrounding  a  non-navigable  lake  conveys  a  portion 
thereof  by  deed  describing  the  margin  of  the  lake  as  one  of  the  boun- 
daries, the  title  of  the  purchaser  extends  to  low-water  mark  only. 

Waters  —  Deed  o»  Land  along  Non-navigable  Laks.  —  Where  the 
owner  of  land  surrounded  by  a  non-navigable  inland  lake  conveys  a 
portion  of  the  land  by  deed  describing  it  by  metes  and  bounds,  without 
reference  to  the  lake,  the  title  of  the  pnrchiiser  only  extends  to  the  lines 
mentioned  in  the  deed. 

Waters  —  Riparian  Rights  in  Non-navigable  Lake. — The  public  has 
no  right  without  prescription,  as  against  the  owner,  to  fish  in  and  boat 
upon  the  waters  of  a  non-navigable  inland  lake;  nor  have  adjoining 
owners,  without  title  in  the  lake,  and  without  prescription,  the  right  to 
engage  in  the  business  of  letting  for  hire  boats  and  fishing-tackle  to  such 
portions  of  the  public  as  may  resort  to  such  lake  to  boat  and  fish  for  tbetr 
pleasure  and  recreation. 

Waters  —  Riparian  Rights  in  Non-wavigable  Lake.  —  A  riparian  owner^ 
by  virtue  of  his  ownership  to  the  edge  of  the  water  of  a  non-navigable 
lake,  has  access  to  and  the  right  to  use  the  water  thereof  for  domestic 
and  agricultural  purposes. 

Equitable  Relief  against  Trespass.  —  Equity  may  be  at  once  resorted  to 
for  appropriate  relief  when  numerous  acts  of  trespass  are  being  com- 
mitted and  their  continuance  threatened  under  claim  of  right,  and  when 
the  injury  arising  from  each  act  is  trifling,  and  the  damages  recoverable 
therefor  inadequate  as  compared  with  the  expense  necessary  to  prose- 
cute separate  actions  at  law  therefor. 

Henderson  and  Kline,  and  Harrison,  Olds,  and  Bendenon^ 
for  the  plantiff  in  error. 

Boynton,  Hale,  and  Horr,  for  the  defendants  in  error. 
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Bradbury,  J.  The  contention  between  the  parties  to  this 
action  is  over  their  respective  rights  to  and  in  Chippewa  Lake, 
a  non-navigable  body  of  water  in  Medina  County,  in  this 
state,  having  an  area  of  about  four  hundred  acres,  oval  in 
form,  though  its  extension  from  north  to  south  is  about  twice 
as  great  as  that  from  east  to  west.  It  is  true  that  the  plaintiff 
in  error  claims  that  the  waters  of  the  lake  have  subsided  by 
reason  of  the  deepening  of  the  channel  of  its  natural  outlet, 
whereby  a  narrow  strip  of  land  entirely  around  the  lake  has 
been  recovered,  but  as  this  claim  is  not  suflficiently  supported 
by  the  agreed  statement  of  facts  to  require  any  consideration 
of  the  principles  or  authorities  upon  which  he  founds  his 
claim  to  title  thereto,  it  will  not  be  further  noticed  in  the  de- 
cision of  the  cause. 

The  lake  is  situated  in  the  Western  Reserve  lands,  and 
upon  the  division  of  the  lands  of  the  Connecticut  Land  Com- 
pany was,  together  with  a  body  of  land  entirely  surrounding 
it,  allotted  to  Samuel  Fowler  and  three  others,  and  which,  by 
sundry  conveyances  and  certain  proceedings  in  partition,  be- 
came the  property,  in  fee-simple,  of  Samuel  Fowler  and 
James  Fowler  as  early  as  the  year  1815,  to  whom  all  the  par- 
ties to  this  proceeding  trace  title.  By  the  conveyances  and 
proceedings  above  noticed,  the  title  to  the  lake,  as  well  as  the 
title  to  the  lands  inclosing  it,  vested  in  the  Fowlers,  if  it  is 
susceptible  of  private  ownership,  which  we  think  it  clearly  is: 
Bristow  V.  Cormican,  3  App.  Cas.  641,  652.  "A  lake  which  is 
not  really  useful  for  navigation,  although  of  considerable  size 
compared  with  ordinary  fresh- water  streams,  may  be  private 
property  "  :  Gould  on  Waters,  sec.  83;  Ledyard  v.  Ten  Eycky 
36  Barb.  102;  Hogg  v.  Beerman,  41  Ohio  St.  81;  52  Am.  Rep. 
71.  Many  other  authorities  could  be  cited  in  support  of  this 
proposition,  but  it  is  too  well  settled  to  require  it  to  be  done, 
even  if  controverted,  which  it  is  not  in  this  action,  although 
material  to  its  determination. 

It  is  agreed  that,  from  an  early  period  in  the  history  of  the 
state,  hunters  and  fishermen,  without  license,  resorted  at  will 
to  the  lake  to  hunt  and  fish,  and  that  for  more  than  forty 
years  the  public  has  had  free  access  to  it  for  boating,  hunting, 
and  fishing.  It  is  not  readily  perceived  how  this  early  and 
continued  custom  can  be  said  to  cast  any  material  light  upon 
the  intention  of  the  parties  in  respect  of  the  deeds  by  which 
the  lands  around  the  lake  were  from  time  to  time  conveyed; 
it  can  only  be  material,  therefore,  as  tending  to  show  a  dedi- 
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nation  of  the  hike  by  its  owners  to  the  public,  and  a  conse- 
<juent  extinguishment  of  their  private  property  therein.  These 
facts  may  constitute  a  link  in  the  chain  of  evidence  necessary 
to  prove  a  dedication  of  the  lake  to  the  public,  but  fall  far 
short  of  establishing  that  fact.  In  truth,  when  consideration 
is  given  to  the  early  customs  of  the  people  of  this  state  in  this 
respect,  —  their  well-known  habit  of  hunting  and  fishing  upon 
all  lands  and  waters  where  fish  or  game  might  be  found,  irre- 
epective  of  their  ownership,  or  whether  inclosed  with  fences 
or  not,  — it  is  apparent  that  this  class  of  evidence  ought  to  be 
received  and  weighed  with  extreme  caution  as  proof  of  a  ded- 
ication to  such  uses.  Private  owners  are  not  to  be  deemed  to 
have  devoted  their  property  to  uses  of  this  kind  simply  be- 
cause they  interposed  no  objections  to  their  neighbors,  or  even 
to  strangers,  hunting  and  fishing  upon  it;  other  circumstances 
must  appeay,  manifesting  that  it  was  his  intention  to  do  so. 
Dedication  depends  upon  the  intention  of  the  owner  to  devote 
his  lands  to  a  public  use,  and  should  be  made  to  appear 
clearly  and  satisfactorily:  5  Am.  &  Eng.  Ency.  of  Law,  400, 
401;  Smith  v.  State,  23  N.  J.  L.  712;  Washburn  on  Easements, 
209. 

Here  the  owner  did  no  act  indicating  an  intention  to  devote 
the  lake  to  the  use  of  the  public;  it  does  not  even  appear  that 
the  owner  had  any  knowledge  that  the  public  was  using  it  in 
the  manner  that  the  agreed  statement  shows  it  to  have  been 
in  fact  used;  and  as  dedication  by  parol,  or  in  pais,  acts  by 
way  of  estoppel  on  the  proprietor,  used  by  the  public  unknown 
to  him  can  have  no  appreciable  probative  force  to  establish  a 
dedication  against  him. 

The  lake,  as  we  have  seen,  being  susceptible  of  private 
ownership,  and  having  been  allotted  to  the  Fowlers,  or  to 
them  and  others  whose  title  they  obtained,  upon  the  division 
of  the  Western  Reserve  lands,  and  not  having  been  dedicated 
to  the  use  of  the  public,  passed  by  the  deed  made  by  the 
Fowlers  August  11.  1876,  to  Ainsworth  and  McClure,  under 
whom  the  plaintifi"  derives  title,  unless  it  had  already  passed 
to  some  or  all  of  the  purchasers  of  the  lands  surrounding  the 
lake  by  virtue  of  the  prior  deeds  of  the  Fowlers  made  to  such 
purchasers.  This  depends  upon  the  descriptions  in  those 
deeds  and  the  rules  of  law  that  apply  to  conveyances  of  lands 
bounded  upon  non-navigable  inland  lakes.  By  a  series  of 
deeds,  the  first  of  which  bears  date  of  October  16,  1823,  and 
the  last,  of  January  24,  1868,  the  Fowlers  conveyed  all  the 
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lands  that  surrounded  the  lake  to  various  parties,  under 
which  the  same  are  now  held,  and  such  parts  of  the  lake  as 
may  have  passed  by  virtue  of  these  conveyances  could  not, 
of  course,  have  been  conveyed  by  a  subsequent  deed  of  the 
Fowlers,  under  which  the  plaintiff  in  error  derives  title;  and 
it  is  therefore  of  the  first  importance  to  ascertain  what  those 
conveyances  in  fact  include  which  necessitates  a  construc- 
tion of  their  respective  descriptions. 

These  descriptions  may  be  divided  into  three  classes.  In 
the  first  class  are  two  deeds,  one  from  James  Fowler  et  al.  to 
Delanson  De  Forrest,  the  other  from  James  Fowler  and  wife 
to  Fred  B.  Chamberlain,  wherein  the  lake  itself  is  made  one 
boundary  of  the  land  thereby  conveyed;  in  the  second  class 
are  four  deeds,  one  from  James  Fowler  to  Catharine  and  Sally 
Trump,  one  from  James  Fowler  to  Charles  Wheeler,  one  from 
James  Fowler  to  William  Walter,  and  the  other  from  James 
Fowler  to  Charles  Wright,  wherein  the  margin  of  Chippewa 
Lake  is  made  either  a  corner  or  one  of  the  boundary  lines  of 
the  lands  conveyed  by  them  respectively;  while  in  the  third 
class  are  two  deeds,  one  from  James  Fowler  et  al.  to  Abraham 
Fritz,  the  other  from  James  Fowler  et  al.  to  Conrad  Snyder, 
in  which  the  lands  conveyed  are  described  by  metes  and 
bounds  only,  no  reference  whatever  being  made  to  the  lake. 

The  rule  that  lands,  one  boundary  of  which  is  a  navigable 
river  running  through  this  state,  extend  to  the  middle  of  the 
stream,  subject  to  easement  of  navigation,  was  laid  down  by 
this  court  as  early  as  the  year  1828:  Gavit  v.  Chambers,  3 
Ohio,  496.  The  same  rule  was  applied  to  calls  in  a  survey 
bounding  lands  upon  a  non-navigable  stream  shortly  there- 
after: Benners's  Lessee  v.  Flatter,  6  Ohio,  505;  since  which 
time  the  doctrine  therein  announced  has  been  firmly  main- 
tained by  this  court:  Curtis  v.  State,  5  Ohio,  324;  Lamb  v. 
Rickets,  11  Ohio,  311;  Walker  v.  Board  of  Public  Works,  16 
Ohio,  540;  June  v.  Purcell,  36  Ohio  St.  396;  Day  v.  Pittsburg 
R.  R.  Co.,  44  Ohio  St.  406. 

The  rule,  however,  is  otherwise  in  respect  to  calls  in  a  deed 
bounding  the  lands  conveyed  by  it  on  the  waters  of  Lake 
Erie:  Sloan  v.  Biemiller,  34  Ohio  St.  492.  And  in  the  case  of 
lands  bounded  on  the  Ohio  River,  the  clear  tendency  of  judi- 
cial opinion  in  this  state  is  to  limit  the  title  of  the  riparian 
proprietor  to  low-water  mark:  Benners'a  Lessee  v.  Platter,  6 
Ohio,  508;  Lessee  of  Blanchard  v.  Porter,  11  Ohio,  138,  142; 
Booth  v.  Hubbard,  8  Ohio  St.  247;  but  the  effect  to  be  given 
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to  a  call  in  a  deed  that  makes  a  non-navigable  lake  one  boun- 
dary of  the  lands  conveyed  by  it  has  not  heretofore  received 
the  attention  of  this  court.  The  authorities  upon  the  question 
are  in  conflict,  and  seem  to  be  incapable  of  reconciliation.  la 
some  of  the  states,  and  in  England,  the  rule  is  to  limit  the 
operation  of  the  conveyance  to  the  water  edge:  Gould  on 
Waters,  sec.  80,  p.  155;  Bloomjield  v.  Johnston,  L.  R.  8  Com.  Ir. 
68;  Bradley  v.  Rice,  13  Me.  198;  29  Am.  Dec.  501;  Wood  v. 
Kelley,  30  Me.  47;   Wheeler  v.  Spinola,  54  N.  Y.  377. 

In  other  states,  notably  Indiana  and  Michigan,  the  contrary 
rule  may  be  considered  as  established:  Ridgway  v.  Ludlow, 
58  Ind.  248;  Stoner  v.  Rice,  121  Ind.  51;  Clute  v.  Fisher,  65 
Mich.  48. 

In  this  conflict  of  authority  we  are  at  liberty  to  adopt  such 
rule  on  the  subject  as  best  comports  with  the  presumed  in- 
tention of  the  parties,  a  sound  public  policy,  and  the  analo- 
gies of  the  rules  in  force  in  this  state  respecting  boundaries 
upon  running  streams.  It  may  be  conceded  that  the  numeri- 
cal weight  of  authority  supports  the  rule  that  a  call  in  a  deed 
making  a  non-navigable  lake  a  boundary  only  passes  title  to 
the  land  to  low-water  mark;  but  be  that  as  it  may,  no  solid 
ground  is  readily  perceived  for  limiting,  in  that  case,  the  deed 
to  the  water's  edge,  and  in  the  case  of  a  running  stream,  ex- 
tending its  operation  to  the  center  or  thread  thereof;  and  in 
this  slate,  where  the  rule  is  so  firmly  established  that  a  boun- 
dary on  a  running  stream  carries  the  land  to  the  middle  or 
thread  thereof,  principles  of  analogy  afford  strong  grounds  for 
applying  it  to  non-navigable  lakes.  The  main  reasons  for  the 
rule  in  one  case  apply  equally  to  the  other.  The  existence  of 
"strips  or  gores"  of  land  along  the  margin  of  non-navigable 
lakes,  to  which  the  title  may  be  held  in  abeyance  for  indefi- 
nite periods  of  time,  is  as  great  an  evil  as  are  strips  and  gores 
of  land  along  highways  or  running  streams;  the  litigation  that 
may  arise  therefrom  after  long  years,  or  the  happening  of  some 
unexpected  event,  is  equally  probable,  and  alike  vexatious  in 
each  of  the  cases,  and  that  public  policy  which  would  seek  to 
prevent  this  by  a  construction  that  would  carry  the  title  to 
the  center  of  a  highway,  running  stream,  or  non-navigable 
lake  that  may  be  made  a  boundary  of  the  lands  conveyed, 
applies  indifferently,  and  with  equal  force,  to  all  of  them.  It 
would  seem,  also,  that  whatever  inference  might  arise  from 
the  presumed  intention  of  the  parties  against  the  reservation 
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of  the  land  underlying  the  water  would  be  as  strong  in  one 
case  as  in  either  of  the  others. 

That  practical  difficulties  in  the  application  of  the  rule  may 
arise  where  the  lake  is  so  nearly  round  that  it  cannot  be  said 
to  have  any  length  as  distinguishable  from  its  breadth,  or 
when  the  side  lines  of  the  respective  parcels  of  land  bounding 
on  the  lake  approach  it  in  such  direction  that  if  they  should 
be  extended  to  the  center  thereof  they  would  cross  each  other, 
is  apparent. 

The  latter  diflBculty  is  not  at  all  unusual  in  the  case  of  lands 
bounding  on  running  streams,  but  does  not  prevent  the  appli- 
cation of  the  rule:  3  Washburn  on  Real  Property,  459,  note; 
Angell  on  Watercourses,  sec.  55,  where  the  subject  is  learnedly 
discussed  by  those  able  authors,  and  this  difficulty  overcome. 
Whether  there  are  in  Ohio  non-navigable  lakes  of  such  shape 
that  no  length  can  be  affirmed  of  them  does  not  appear;  if 
there  are  any  such,  and  the  rule  applicable  to  running  streams 
and  to  non-navigable  lakes  distinctly  longer  than  they  are 
wide  cannot  be  applied  to  them,  other  appropriate  rules  must 
be  adopted  which,  in  the  light  of  all  the  circumstances,  may 
be  regarded  as  effectuating  the  intention  of  the  parties,  and 
are  consistent  with  public  policy;  one  main  object  in  all  cases 
of  this  kind  being  to  adopt  and  apply  such  rules  as  will  ac- 
complish those  important  ends. 

Whatever  difficulties  may  be  conjectured  ae  liable  to  arise 
in  possible  cases  to  the  application  of  the  rule  we  have  adopted, 
in  fact  none  do  arise  in  the  case  before  us,  for  Chippewa  Lake 
is  distinctly  longer  than  it  is  wide,  and  a  prolongation  to  its 
center  of  the  side  lines  of  the  respective  parcels  lying  along  its 
sides  will  not  cause  them  to  cross  each  other.  The  rule,  of 
course,  excludes  those  lands  which  merely  touch  the  end  of 
the  lake  and  do  not  at  all  extend  along  its  sides. 

This  rule,  however,  is  applicable  to  but  two  of  the  convey- 
ances, —  that  to  Delanson  De  Forrest  and  that  to  Fred  B. 
Chamberlain.  While  if  the  parties  to  a  deed  make  a  running 
stream,  a  non-navigable  lake,  or  a  highway  one  boundary  of 
the  lands  conveyed  by  it,  public  policy  and  the  presumed  in- 
tention of  the  parties  will  extend  the  line  to  the  middle  of  such 
monument,  yet  it  is  competent  for  them  to  limit  the  convey- 
ance to  the  side  of  the  highway,  the  top  of  the  bank  of  the 
running  stream,  or  to  the  edge  of  the  water  of  the  lake:  Lessee 
of  Blanchard  v.  Porter,  11  Ohio,  138;  Lough  v.  Machlin,  40 
Ohio  St.  332;  and  the  question  is,  whether  the  parties  to  the 
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other  deeds  conveying  the  land  surrounding  Chippewa  Lake 
have  not  done  so.  As  has  been  shown  in  four  of  the  convey- 
ances of  the  Fowlers,  of  the  lands  bordering  on  the  lake,  the 
*'  margin"  of  the  lake  is  made  a  boundary  or  corner  instead 
of  the  lake  itself.  "  Margin  of  the  lake  "  is  a  term  of  un- 
equivocal import,  meaning  the  line  where  the  earth  and  water 
meet  around  the  lake;  by  the  use  of  these  words  the  parties 
have  declared  their  intention  to  make,  not  the  middle,  but 
another  part,  of  the  lake  —  the  edge  of  the  water —  the  boun- 
dary line.  No  other  construction  can  be  given  to  the  words 
the  parties  themselves  have  chosen,  without  doing  violence  to 
their  meaning;  and  an  intention  contrary  to  the  one  expressed 
by  the  very  words  selected  by  the  parties  themselves  cannot 
be  presumed:  Lessee  of  McCullock  v.  Aten,  2  Ohio,  308;  Lamb 
V.  Rickets,  11  Ohio,  311;  Hopkins  v.  Kenty  9  Ohio,  13;  Gould 
on  Waters,  sec.  199. 

In  the  remaining  deeds  from  the  Fowlers  to  the  lands 
around  the  lake,  the  lands  were  described  by  metes  and 
bounds,  no  mention  of  the  lake  being  made.  In  descriptions 
of  this  class,  only  the  lands  within  the  bounds  pass.  "  When 
lands  are  granted  by  metes  and  bounds,  all  the  area  within 
those  bounds,  and  no  more,  passes":  Lockwoodv.  Wildman,  13 
Ohio,  430,  Indeed,  where  the  parties  have  by  their  deed  in- 
closed the  land  by  agreed  lines,  without  any  reference  what- 
ever to  adjacent  natural  objects,  it  is  difficult  to  conceive  of  a 
principle  that  would  extend  those  lines  to  include  those  natu- 
ral objects,  however  convenient  they  might  be  to  the  enjoy- 
ment of  the  land  actually  conveyed. 

From  the  construction  we  have  giveh  to  the  descriptions 
contained  in  deeds  made  by  the  Fowlers  conveying  away  the 
several  parcels  of  land  that  surround  the  lake,  it  follows  that 
the  deeds  made  to  Delanson  De  Forrest  and  Fred  B.  Chamber- 
lain make  the  center  of  the  lake  one  boundary  of  the  tracts 
conveyed  to  them  respectively,  and  that  the  other  deeds  carry 
title  no  farther  than  the  edge  of  the  water,  and  that  therefore 
the  title  to  all  the  bed  of  the  lake,  except  what  was  covered 
by  the  De  Forrest  and  Fred  B.  Chamberlain  deeds,  remained 
in  the  Fowlers,  and  by  their  deed  of  August  11,  1876,  was 
conveyed  to  D.  H.  Ainsworth  and  A.  W.  McClure,  and  is  now 
owned  by  the  plaintiff  in  error  by  virtue  of  mesne  conveyances 
from  Ainsworth  and  McClure,  as  set  forth  in  the  agreed  state- 
ment of  facts. 

It  also  follows  that  as  the  defendant  Andrews  claims  title 
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unier  conveyances  which  constitute  the  margin  of  the  lake 
a  boundary,  he  has  no  title  to  any  portion  of  the  bed  of  the 
lake,  nor  has  the  defendant  John  Nye  a  title  to  any  portion 
thereof,  for  the  reason  that  although  the  deed  from  the 
Fowlers  to  Delanson  De  Forrest,  and  the  mesne  conveyances 
from  the  latter  to  J.  H.  Barrett,  conveyed  title  to  the  center  of 
the  lake,  yet  the  deed  from  J.  H.  Barrett  to  Levi  Nye,  the 
lessor  of  defendant  John  Nye,  limits  its  operation  to  the  edge 
of  the  lake  by  expressly  making  the  margin  thereof  its  boun- 
dary on  the  side  or  end  of  the  tract  abutting  thereon.  We 
therefore  hold  that  the  plaintiff  in  error  is  the  owner  in  fee- 
simple  of  all  that  part  of  the  bed  of  Chippewa  Lake  not 
covered  by  the  deeds  made  by  the  Fowlers  to  Delanson  De 
Forrest  and  Fred  B.  Chamberlain,  and  that  those  two  deeds 
cover  such  parts  thereof  as  are  inclosed  by  a  prolongation  to 
its  center  of  those  lines  of  the  description  that  approach  the 
sides  of  the  lake. 

The  bed  of  the  lake  being  private  property,  the  public  has 
no  right  to  fish  in  and  boat  upon  its  waters;  nor  have  the 
defendants  the  right  to  engage  in  the  business  of  letting  for 
hire  boats  and  fisliing-tackle  to  such  portions  of  the  public  as 
may  resort  to  the  lake  to  boat  and  fish  for  their  pleasure  and 
recreation.  That  the  latter  right  is  one  that  can  be  acquired 
by  prescription  may  be  admitted,  but  the  facts  agreed  upon 
fall  short  of  establishing  it  by  that  method,  even  if  that  con- 
tention was  maintained  on  behalf  of  the  defendants  in  error, 
which  we  do  not  understand  is  the  fact,  in  view  of  the  argu- 
ments presented  in  the  able  brief  of  their  counsel. 

The  agreed  statement  of  facts  in  respect  to  this  question  is 
as  follows:  "The  defendants  and  their  grantors  have  for 
more  than  forty  years  occupied  continuously  their  respective 
lands  to  the  water  in  all  its  variations,  and  have  enjoyed  the 
free  use  of  the  water  in  connection  with  their  lands  for  the 
purpose  of  watering  cattle,  washing  sheep,  boating,  and  fish- 
ing, and  without  license  or  consent  from  any  one." 

This  does  not  show  that  the  enjoyment  was  adverse  or 
under  any  claim  of  right.  Both  of  these  elements  must  exist, 
according  to  the  current  of  authority,  in  connection  with  the 
prescribed  period  of  enjoyment,  to  create  a  right  by  prescrip- 
tion: Washburn  on  Easements,  150;  Tootle  v.  Clifton,  22  Ohio 
St.  247;  10  Am.  Rep.  732. 

However,  conceding  that  these  are  not  necessary  elements 
of  prescription,  and  that  the  defendants  had  acquired  a  pre- 
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scriptive  right  to  water  cattle,  wash  sheep,  boat,  and  fish  in 
the  lake,  yet  it  by  no  means  follows  that  because  they  may  do 
these  things,  that  they  may  also  erect  docks  extending  into 
the  water  and  embark  in  the  business  of  keeping  boats  and 
fishing-tackle  to  let  for  hire  to  pleasure-seekers  who  n)ay  resort 
to  the  lake  to  boat  and  fish  for  recreation  upon  its  waters.  Tiie 
two  rights  are  clearly  distinguishable  from  each  other;  and 
the  contention  is  over  the  latter  right  only,  in  respect  to 
which  the  agreed  statement  of  facts,  while  it  states  that  the 
defendants  are  exercising  it  is  silent  as  to  the  duration  of 
their  enjoyment  thereof,  and  therefore  does  not  establish  the 
right  by  prescription. 

That  a  riparian  proprietor  by  virtue  of  his  ownership  to  the 
edge  of  the  water  of  a  private  stream  or  lake  has  access  to 
and  the  right  to  use  the  water  for  domestic  and  agricultural 
purposes  is  not  controverted  by  the  plaintiff  in  error.  Such 
use  may  fairly  be  considered  as  within  the  presumed  intention 
of  the  parties. 

That  the  lake  is  valuable  for  the  purpose  of  gathering  ice 
from  its  frozen  surface  appears  from  the  agreed  statement  of 
facts,  and  the  right  of  the  defendant  to  gather  it  was  asserted 
on  one  side  and  denied  by  the  other  in  the  course  of  the  argu- 
ment; but  the  question  is  not  made  by  the  parties  in  their 
pleadings,  and  therefore  cannot  be  noticed  in  the  decree. 

The  agreed  statement  of  facts  shows  that  the  defendant 
Nye  is  insolvent,  and  that  the  financial  condition  of  Andrews 
doubtful;  but  aside  from  this,  and  were  they  both  solvent  and 
fully  able  to  respond  to  any  damages  that  might  be  recovered 
against  them  in  actions  of  trespass,  yet  it  is  apparent  from 
the  whole  record  that  such  actions  would  not  afford  an  ade- 
quate remedy  for  the  violations  of  the  rights  of  the  plaintiff 
in  error  in  the  past;  and  those  threatened  in  the  future  were, 
and  are,  during  certain  seasons  of  the  year,  of  daily,  if  not  of 
hourly,  occurrence,  under  the  claim  of  a  right  to  do  so;  be- 
sides, the  injury  resulting  from  each  separate  act  would  be 
trifling,  and  the  damages  recoverable,  therefore,  scarcely  equal 
to  a  tithe  of  the  expense  necessary  to  prosecute  separate 
actions  therefor. 

It  follows  from  the  holding  of  the  court  respecting  the 
effect  to  be  given  the  several  descriptions  in  the  conveyances 
made  by  the  Fowlers  and  others  to  the  various  pdrcels  of 
land  that  surround  the  lake  that  neither  of  the  defendants 
has  shown  a  right  to  erect  docks  and  let  to  hire  for  use  thereoa 
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boats  and  fishing-tackle;  it  also  follows  that  in  so  far  as  these 
acts  affect  those  portions  of  the  lake  to  which  the  title  of 
plaintiff  does  not  extend,  he  is  not  entitled  to  relief  against 
tliem,  but  is  entitled  to  have  so  much  thereof  as  his  title 
covers  protected  from  those  unwarranted  violations.  There 
should  be  a  decree,  therefore,  finding  that,  as  against  the  de- 
fendants herein,  the  plaintiff  in  error  is  the  owner  in  fee-sira- 
ple  and  entitled  to  the  exclusive  possession  of  all  the  lands 
underlying  the  waters  of  Chippewa  Lake  except  those  parts 
thereof  that,  according  to  the  rules  hereinbefore  laid  down, 
were  conveyed  by  the  Fowlers  to  Delanson  De  Forrest  and 
Fred  B.  Chamberlain,  and  restraining  the  defendants  from 
letting  to  hire  either  boats  or  fishing-tackle,  to  be  used  on  the 
water  overlying  the  lands  so  found  to  belong  to  him. 
Judgment  accordingly. 

Spear,  J.  I  concur  in  the  foregoing,  except  as  to  one  point. 
I  am  of  opinion  that  the  title  of  neither  defendant  in  error 
should  be  held  to  extend  to  the  middle  of  the  lake. 

The  decision  in  Oavit  v.  Chambers,  3  Ohio,  496,  is  the 
foundation  of  the  doctrine  in  Ohio  that  the  ownership  of  lands 
bounded  by  an  inland  stream  carries  the  title  of  the  owner  to 
the  middle.  It  was  held  in  that  case  to  be  "vitally  essential 
to  the  public  peace  and  to  individual  security  that  there 
should  be  distinct  and  acknowledged  legal  owners  for  both 
the  land  and  water  of  the  country It  cannot  be  rea- 
sonably doubted  that  if  all  the  beds  of  our  rivers  supposed 
to  be  navigable,  and  treated  as  such  by  the  United  States  in 
gelling  the  lands,  are  to  be  regarded  as  unappropriated  terri- 
tory, a  door  is  open  for  incalculable  mischiefs.  Intruders 
upon  the  common  waste  would  fall  into  endless  broils  among 
themselves,  and  involve  the  owners  of  the  adjacent  lands  in 
controversies  innumerable.  Stones,  soil,  gravel,  the  right  to 
fish,  would  all  be  subjects  for  individual  scramble,  necessarily 
leading  to  violence  and  outrage." 

The  rule  that  the  lands  covered  by  such  waters  should  not 
be  public  waste  rests  upon  the  ground  of  public  policy,  and 
it  is  in  recognition  of  this  rule  that  the  lands  underlying 
Chippewa  Lake  are  considered  to  be  the  subject  of  private 
ownership.  This  being  determined,  the  only  question  remain- 
ing is.  What  part  of  the  lake  shall  be  held  to  be  the  bound  in- 
tended, when  the  lake  generally  is  given  as  the  boundary? 
As  to  streams,  the  center,  or  thread,  is  the  established  bound, 
where  the  language  of  the  deed  does  not  contradict  such  con- 
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struction,  because  the  center  is  the  most  conspicuous  part. 
The  water  is  a  moving  body,  and  as  to  the  depth  and  breadth, 
is  subject  to  constant  change,  which  produces  variations  on 
the  opposite  sides.  The  thread,  or  current,  however,  shifts 
but  little,  and  is,  in  the  main,  stationary,  so  that  a  line  run- 
ning to  the  thread  would  be  a  reasonably  certain  line,  and 
would  be  easily  ascertained.  This  is  not  true  as  to  natural 
lakes  and  ponds.  Such  bodies  do  not  have  any  thread  or. 
current.  The  water  is  the  most  conspicuous  portion,  but  no 
rule  of  convenience  or  certainty  requires  that  the  line,  where 
the  lake  itself  is  mentioned  as  the  boundary,  should  be  ex- 
tended to  the  center.  Indeed,  the  application  of  such  rule 
would  be  attended,  in  most  cases,  with  practical  difficulties 
in  the  running  of  lines  beyond  the  water's  edge.  If  lakes 
were  always  found  in  the  shape  of  a  square,  or  a  parallelo- 
gram, these  difficulties  would  be  slight,  perhaps;  but  more 
frequently  they  are  nearer  a  circular  shape.  The  difficulties 
in  such  case  are  apparent.  They  may  be  theoretically  over- 
come by  an  engineer  on  a  diagram,  but  practically,  in  the 
water,  they  would  always  exist,  and  would  prove  a  fruitful 
source  of  contention  and  quarrel. 

The  rule  which,  it  is  submitted,  is  the  true  rule  is  stated  by 
Gresham,  J.,  in  Indiaiia  v.  Milk,  11  Fed.  Rep.  389,  as  follows: 
"  Non-navigable  streams  are  usually  narrow,  and  the  lines  of 
riparian  owners  can  be  extended  into  them  at  right  angles 
without  interference  or  confusion,  and  without  serious  in- 
justice to  any  one.  It  was  therefore  natural,  when  such 
streams  were  called  for  as  boundaries,  to  hold  that  the  real 
line  between  opposite  shore-owners  was  the  thread  of  the  cur- 
rent. The  rights  of  the  riparian  proprietors  in  the  bed  of  the 
stream,  and  in  the  stream  itself,  were  thus  clearly  defined. 
But  when  this  rule  is  attempted  to  be  applied  to  lakes  and 
ponds,  practical  difficulties  are  encountered.  They  have  no 
current,  and  being  more  or  less  circular,  it  would  hardly  be 
possible  to  run  the  boundary  lines  beyond  the  water's  edge,  so 
as  to  define  the  rights  of  shore-owners  in  the  beds.  Beaver 
Lake  is  seven  and  a  half  miles  east  and  west,  and  less  than 
five  miles  north  and  south.  Extending  the  side  and  end  lines 
into  the  lake,  there  being  no  current,  when  would  they  meet? 
This  rule  is  applicable,  if  at  all,  whether  there  be  one  or  more 
riparian  proprietors.  I  do  not  think  the  mere  proprietorship 
of  the  surrounding  lands  will,  in  all  cases,  give  ownership  to 
the  beds  of  natural  non-navigable  lakes  and  ponds,  regardless 
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of  their  size.  It  would  be  unfair  and  unjust  to  allow  a  party 
to  claim  and  hold  against  his  grantor  the  bed  of  a  lake  con- 
taining thousands  of  acres,  solely  on  the  ground  that  he  had; 
bought  and  paid  for  all  the  small  surrounding  fractional 
tracts,  —  the  mere  rim." 

In  my  view,  there  is  no  difference,  in  law,  in  the  two  cases 
now  under  consideration,  and  a  like  judgment  should  be 
rendered  in  each.  But  the  judgment  in  the  case  of  Nye  is 
assented  to  as  the  best  practical  solution  under  the  circum- 
stances.   

Hunting  Rights.  —  Every  person  has  an  equal  right  of  taking,  for  hi* 
own  use,  all  creatures  fit  for  food  that  are  wild  by  nature,  so  long  as  he  does 
not  injure  another  in  the  enjoyment  of  his  rights;  but  as  every  person  has 
the  right  of  exclusive  dominion  over  his  own  lands,  no  other  person  or  per- 
sons can  hunt  or  sport  upon  his  land  except  by  his  permission.  Tin's  rule 
applies  equally  to  lands  covered  by  water,  as  well  as  upland:  Sterling  v. 
Jackson,  69  Mich.  488;  13  Am.  St.  Rep.  405,  and  particularly  note  416-420. 

Conveyances  of  Lands  Lying  Adjacent  to  Non-navigable  Waters.— 
The  grantee  of  land  bounded  upon  anon-navigable  stream  takes  to  the  thread 
of  the  stream:  Fulmer  v.  Williams,  122  Pa.  St  191;  9  Am.  St.  Rep.  88;  Wil- 
lianns  v.  Buchanan,  1  Ired.  535;  35  Am.  Dec.  760,  and  note;  Lowell  v. 
Robinson,  16  Me.  357;  33  Am.  Dec.  671;  Mtcller  v.  Landa,  31  Tex.  265;  93 
Am.  Dec  529;  StcUe  v.  Columbia,  27  S.  C.  137;  Menajifta  etc.  Co.  v.  Laioson, 
70  Wis.  600.  And  his  title  cannot  be  limited  to  the  edge  of  the  stream,  un- 
less there  is  an  expressed  intention  in  the  deed  to  that  efifect:  Paul  v.  Carver, 
26  Pa.  St.  223;  67  Am.  Dec.  413,  and  note.  But  compare  Wijgenhorn  v. 
Kountz,  23  Neb.  690;  8  Am.  St.  Rep.  150;  Branham  v.  Turnpike  Co.,  1  Lea, 
704;  27  Am.  Rep.  789,  and  note.  Lands  bounded  by  a  pond  extend  to  the 
margin  of  the  water  as  existing  when  the  conveyance  is  made:  Bradley  v. 
Rice,  13  Me.  198;  29  Am.  Dec.  501;  Cook  v.  McClure,  58  N.  Y.  437;  17 
Am.  Rep.  270.  And  this  rule  was  applied  to  a  conveyance  of  land  l)ounded 
upon  a  lake:  Trustees  of  Schools  v.  Schroll,  120  111.  509;  60  Am.  Rep.  575. 
But  a  deed  to  land  bounded  by  a  pond  made  by  an  artificial  dam,  through 
which  the  thread  of  the  stream  has  always  been  apparent,  passes  title  to  the 
thread  of  the  stream:  Plunney  v.  Waits,  9  Gray,  269;  69  Am.  Dec.  288;  Low- 
ell V.  Robinson,  16  Me.  357;  33  Am.  Dec.  671. 

Lakes,  Definition  op:  Trustees  of  ScJiools  v.  Schroll,  120  111.  509;  60  Am» 
Rep.  575.  Lakes  are  not  public  waters  unless  navigable:  State  v.  Narrou* 
L  Club,  100  N.  a  477;  6  Am.  St.  Rep.  618. 

Tkespass  Continuous  in  its  Nature  may  be  enjoined  to  prevent  a 
multiplicity  of  suits  and  vexatious  litigation:  Mills  v.  New  Orleans  8.  Co.f 
65  Miss.  391;  7  Am.  St.  Rep.  671,  and  note. 
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Pittsburgh,  Cincinnati,  and  St.  Louis  Kailway 
Company  v.  Shields. 

[47  Ohio  State,  387.] 

Master  and  Servant  —  Railroad's  Liability  for  Negligence  of  Ser- 
vant. —  A  railroaxi  company  is  liable  for  the  negligence  of  its  servant 
in  placing  and  leaving  torpedoes,  of  which  he  has  the  custody,  on  its 
track  at  a  point  where  the  public,  including  children,  are  permitted  to 
pass,  notwithstanding  such  negligent  acts  of  the  servant  are  wanton, 
reckless,  needless,  and  against  the  rules  of  the  company. 

Master  and  Servant  —  Custody  of  Dangerous  Instrument  —  Liability 
FOR  Negligence  ov  Servant.  —  A  person  having  in  his  custody  in- 
struments of  danger  must  keep  them  with  the  utmost  care,  and  one 
charged  with  such  duty  cannot  devolve  it  upon  his  servant,  so  as  to  ex- 
onerate himself  from  the  consequences  of  injury  caused  to  others  by 
the  negligent  manner  in  which  the  duty  in  regard  to  the  custody  of  such 
instruments  may  be  performed  by  such  servant. 

Master  and  Servant  —  Liability  for  Negligence  of  Servant.  —  What- 
ever the  servant  is  intrusted  by  the  master  to  do  for  him  must  be  done 
with  the  same  care  and  prudence  that  would  be  required  of  the  master 
acting  in  that  regard  for  himself.  If  it  is  the  custody  of  dangerous  in- 
struments, the  servant  must  observe  the  utmost  care. 

Master  and  Servant  —  Liability  for  Negligence  of  Servant  outside 
Employment.  —  A  servant  may  depart  from  his  employment  without 
making  the  master  liable  for  his  negligence,  and  he  so  departs  whenever 
he  goes  beyond  the  scope  of  his  employment  and  engages  in  affairs  of  his 
own. 

Mast'er  and  Servant—  Liability  fob  Negligence  of  Servant.  —A  ser- 
vant cannot  depart  from  a  duty  intrusted  to  him  when  that  duty  re- 
gards the  rights  of  others  in  respect  to  the  employment  of  dangerous 
instruments  by  the  master  in  the  prosecution  of  his  business,  without 
making  the  master  liable  for  the  consequences  of  the  negligence  of  the 
Bervant;  'nor  is  it  necessary,  to  make  the  master  liable,  that  there  should 
be  specific  directions  as  to  the  particular  act.  It  is  sufficient  if  the  gen- 
eral relation  of  master  and  servant  within  th€  range  of  such  act  exists, 
and  that  the  wrong  inflicted  was  incidental  to  the  discharge  of  the  duty 
with  which  the  servant  was  intrusted. 

Master  and  Servant  —  Liability  for  Negligence  of  Servant.  — Where 
the  master  heis  a  duty  to  perform,  and  intrusts  it  to  his  servant,  who  dis- 
regards it  to  the  injury  of  another,  it  is  immaterial,  so  far  as  the  liability 
of  the  master  is  concerned,  with  what  motive  or  for  what  purpose  the 
servant  neglects  such  duty. 

Charles  Darlington,  for  the  plaintiff  in  error. 

Foos,  Fisher,  and  Foos,  for  the  defendant  in  error. 

MiNSHALL,  C.  J.  The  suit  below  was  an  action  by  Shields, 
a  small  boy,  prosecuted  by  his  next  friend,  against  the  Pitts- 
burgh, Cincinnati,  and  St.  Louis  Railway  Company  for  an 
injury  caused  by  the  explosion  of  a  torpedo,  wantonly  and 
negligently  left  on  its  track  by  one  of  its  servants,  at  a  point 
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where  the  children  and  inhabitants  living  along  the  line  of 
the  track  were  daily  in  the  habit  of  passing  with  the  knowl- 
edge and  acquiescence  of  the  company.  The  torpedo,  a  dan- 
gerous instrument,  used  by  the  company  as  a  signal  in  the 
operation  of  its  road,  was  picked  up  by  a  companion  of  the 
plaintiff,  carried  some  distance  away,  and  caused  to  explode 
by  one  of  them  hitting  it.  They  were  ignorant  of  its  char- 
acter, and  at  the  time  trying  to  satisfy  their  curiosity 
about  it.  The  same  accident  caused  the  injury  for  which  the 
original  action  in  Harriman  v.  Pittsburgh  etc.  R'y  Co.,  45  Ohio 
St.  11,4  Am.  St.  Rep.  507,  was  brought,  the  judgment  in  which 
was  reversed  by  this  court  for  error  in  sustaining  a  demurrer 
to  the  petition;-  and  the  petition  in  the  Harriman  case  is  sub- 
stantially the  same  as  in  this  case. 

Aft«r  the  decision  in  the  Harriman  case,  the  defendant 
below  filed  an  answer  in  this  case,  the  second  defense  of 
which,  and  to  which  a  demurrer  was  sustained,  is  as  follows: 
*'  The  defendant,  for  its  second  defense,  says  that  it  carries 
upon  its  trains  signal  torpedoes  to  be  used  in  addition  to  its 
regular  signals  when  from  fog  or  other  cause  the  other  sig- 
nals cannot  be  seen  or  relied  upon,  and  that  if  said  tor- 
pedo was  placed  upon  the  track,  as  alleged  in  said  amended 
petition,  by  the  employees  of  this  defendant  (a  fact  which  de- 
fendant wholly  denies),  that  then  said  employees  placed  the 
game  upon  the  track  at  a  time  and  place,  in  broad  daylight, 
when  and  where  there  was  no  necessity  for  the  use  thereof,  or 
of  any  signals  of  any  kind  whatsoever,  and  that  said  use  was 
without  the  knowledge  or  consent  or  authority,  express  or 
implied,  of  the  defendant;  was  against  and  contrary  to  its 
rules  and  regulations,  as  said  employees  well  knew;  and  that 
said  torpedo  was  so  used  by  them  outside  and  beyond  the 
scope  of  their  employment,  and  in  no  wise  connected  with  the 
control,  management,  or  operation  of  said  train  of  cars  or  rail- 
road, and  was  so  placed  for  the  accomplishment  of  an  inde- 
pendent and  wrongful  purpose  of  their  own,  in  this,  to  wit: 
that  said  employees,  or  one  of  them,  while  said  train  was  tak- 
ing water  at  said  water-tank,  for  the  purpose  of  having  sport 
with  some  lady  passengers  who  were  upon  said  train,  took 
torpedoes  from  the  place  where  kept  on  said  train,  and  with- 
out the  knowledge  of  said  lady  passengers,  with  whom  said 
employees  were  well  acquainted,  placed  the  same  upon  the 
iron  rails  of  the  track,  in  front  of  the  wheels  of  the  caboose  in 
which  said  lady  passengers  were  riding,  with  the  intention  to 
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frighten  them  by  the  sudden  and  unexpected  explosion  of 
said  torpedoes,  which  would  result  with  a  loud  noise  by  the 
passage  of  the  caboose  over  them;  when  said  train  started  for- 
ward, one  of  said  torpedoes  failed  to  explode,  and  was  found 
as  stated  in  said  amended  petition." 

The  sustaining  of  the  demurrer  to  this  defense  is  assigned 
for  error.  There  is  also  an  exception  to  the  ruling  of  the  court 
in  refusing  to  charge  as  requested.  But  this  ruling  need  not 
be  noticed,  as  it  presents  simply  the  same  question  as  is  pre- 
sented by  the  demurrer  to  the  answer. 

It  would  seem  that  the  question  raised  by  this  defense  was 
presented  by  the  demurrer  to  the  petition  in  the  Harriman 
case,  and  determined  by  the  decision  of  this  court  therein; 
the  fourth  proposition  of  the  syllabus  being,  in  substance, 
that  the  railroad  company  was  liable  for  the  negligence  of  its 
servant  in  placing  and  leaving  the  torpedoes  on  its  track  at 
a  point  where  the  public,  including  children,  were  permitted 
to  pass,  "  notwithstanding  such  negligent  acts  of  the  servant 
were  wanton,  reckless,  and  needless." 

But  the  counsel  for  the  plaintiff  in  error  think  that  it  was 
not,  and  claim  that  there  is  clear  error  in  the  case,  for  the 
reason  that  the  act  of  the  conductor  in  placing  the  torpedoes 
on  the  track  was  a  mere  caprice  of  his  own,  outside  of  his  em- 
ployment as  a  servant,  and  contrary  to  the  rules  of  the  com- 
pany, and  that  therefore  the  company  is  not  liable. 

We  do  not  adopt  this  view,  and  shall  show  that  the  negli- 
gence of  the  conductor  in  this  regard,  though  wanton  and 
contrary  to  the  rules  of  the  company,  occurred  within  his  em- 
ployment, and  is  therefore  imputable  to^the  company. 

The  law  requires  of  persons  having  in  their  custody  instru- 
ments of  danger,  that  they  should  keep  them  with  the  utmost 
care:  1  Hilliard  on  Torts,  3d  ed.,  127.  "  Sometimes,"  says 
Pollock,  "  the  term  '  consummate  care '  is  used  to  describe  the 
amount  of  caution  required;  but,"  he  says,  "it  is  doubtful 
whether  even  this  is  strong  enough.  At  least,  we  do  not  know 
any  English  case  of  this  kind  (not  falling  under  some  recog- 
nized head  of  exception)  where  unsuccessful  diligence  on  the 
defendant's  part  was  held  to  exonerate  him":  Pollock  on 
Torts,  407.    See  also  Wharton  on  Negligence,  sec.  851. 

And  it  stands  to  reason  that  one  charged  with  a  duty  of 
this  kind  cannot  devolve  it  upon  another,  so  as  to  exonerate 
himself  from  the  consequences  of  injury  being  caused  to 
others  by  the  negligent  manner  in  which  the  duty  in  regard  to 
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the  custody  of  such  an  instrument  may  be  performed.  Speak- 
ing of  the  absohite  duty  imposed  by  statute  in  certain  cases, 
and  also  of  the  duties  required  by  common  law  "of  common 
carriers,  of  owners  of  dangerous  animals  or  other  things  in- 
volving, by  their  nature  or  position,  special  risk  or  harm  to 
neighbors,"  Pollock  observes:  "The  question  is,  not  by  whose 
hand  an  unsuccessful  attempt  was  made,  whether  that  of  the 
party  himself,  of  his  servant,  or  of  an  '  independent  contrac- 
tor,' but  whether  the  duty  has  been  adequately  performed  or 
not  ":  Pollock  on  Torts,  64. 

We  in  no  way  limit  nor  question  the  soundness  of  the  gen- 
eral rule,  which  exonerates  the  master  from  liability  for  the 
acts  of  his  servant  done  outside  of  his  employment.  What 
has  been  stated  is  strictly  within  the  reason  and  principle  of 
the  rule,  which  is,  that  whatever  the  servant  is  intrusted  by 
the  master  to  do  for  him  must  be  done  with  the  same  care 
and  prudence  that  would  be  required  of  the  master,  acting  in 
that  regard  for  himself;  if  it  be  the  custody  of  dangerous  in- 
struments, he  must  observe  the  utmost  care. 

The  inability  of  the  master  to  shift  the  responsibility  con- 
nected with  the  custody  of  dangerous  instruments,  employed 
in  his  business,  from  himself  to  his  servants  intrusted  with 
their  use,  is  analogous  to,  and  may  be  said  to  rest  upon,  the 
same  principle  as  that  which  disenables  him  from  shifting  to 
an  independent  contractor  liability  for  negligence  in  the  per- 
formance of  work  that  necessarily  tends  to  expose  others  to 
danger,  unless  the  work  is  carefully  guarded.  It  seems  by 
the  great  weight  of  authority  and  reason  that  this  cannot  be 
done:  See  Southern  Ohio  R.  R.  Co.  v.  Morey,  47  Ohio  St.  207, 
and  cases  there  cited;  also  see  Lawrence  v.  Shipman,S9  Conn. 
586,  589,  and  Cooley  on  Torts,  2d  ed.,  644,  646. 

And  the  relation  of  master  and  servant  and  that  of  em- 
ployer and  independent  contractor  are,  in  this  regard,  treated 
in  one  view  by  Pollock  in  his  work  on  torts,  as  will  appear 
from  consulting  his  work,  at  page  64, 

Now,  in  this  case,  it  must  be  observed  that  the  duty  in- 
trusted by  the  railway  company  to  the  conductor  in  regard  to 
these  torpedoes  was,  not  only  to  use  them  as  signals  with  the 
requisite  care  and  caution,  but  to  observe  like  care  and  cau- 
tion in  the  custody  of  them  when  not  in  use.  The  servant's 
custody  of  them  when  not  in  use  was  as  much  a  part  of  his 
employment  as  was  the  use  of  them  as  signals  when  required. 
In  taking  them  from  the  place  where  they  were  carried  when 
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not  in  use,  and,  in  mere  caprice,  placing  them  on  the  track 
for  the  purpose  of  frightening  the  ladies,  he  was  not,  it  is  true, 
within  his  employment  as  to  the  use  of  them;  but,  in  so  do- 
ing, he  violated  the  duties  connected  with  his  employment  as 
the  custodian  of  them,  and  thereby  made  his  master  liable 
for  the  consequences  of  his  neglect,  in  the  same  manner  and 
to  the  same  extent  as  if  it  had  been  done  by  the  company 
itself 

It  is  necessary  in  this  and  in  all  similar  cases  to  distin- 
guish between  the  departure  of  a  servant  from  the  employ- 
ment of  the  master,  and  his  departure  from  or  neglect  of  a 
duty  connected  with  that  employment.  A  servant  may  de- 
part from  his  employment  without  making  bis  master  liable 
for  his  negligence  when  outside  the  employment  of  the  mas- 
ter; and  he  so  departs  whenever  he  goes  beyond  the  scope  of 
his  employment  and  engages  in  affairs  of  his  own.  But  he 
cannot  depart  from  the  duty  intrusted  to  him,  when  that  duty 
regards  the  rights  of  others  in  respect  to  the  employment  of 
dangerous  instruments  by  thfr  master  in  the  prosecution  of  his 
business  without  making  the  master  liable  for  the  conse- 
quences; for  the  first  step  in  that  direction  is  a  breach  of  the 
duty  intrusted  to  him  by  the  master,  and  his  negligence  in 
this  regard  becomes  at  once  the  negligence  of  the  master; 
otherwise  the  duty  required  of  the  master,  in  respect  to  the 
custody  of  such  instruments  employed  in  his  business,  may 
be  shifted  from  the  master  to  the  servant,  which  cannot  be 
done  so  as  to  exonerate  the  master  from  the  consequences  of 
a  neglect  of  the  duty. 

To  better  illustrate  the  ground  of  this^ distinction,  we  may, 
for  example,  suppose  a  servant,  with  others  under  his  control, 
employed  with  a  construction  train  repairing  the  track  of  his 
master.  He  may,  for  a  time,  quit  his  employment,  and,  with 
his  men,  go  off  on  affairs  of  his  own.  Whilst  thus  out  of  the 
master's  employment,  he  may  build  a  fire,  which,  through  his 
negligence,  may  consume  the  property  of  another;  and,  in  the 
mean  time,  loss  of  life  and  property  may  result  from  a  collision 
with  the  train  negligently  left  standing  on  the  track.  Now, 
whilst,  as  lias  been  held,  the  master  would  not  be  liable  for 
the  loss  resulting  from  the  fire,  because  the  act  was  done  out- 
side the  servant's  employment  {Morier  v.  St.  Paul  etc.  K'y  Co., 
ol  Minn.  351;  47  Am,  Rep.  793),  yet  it  is  equally  certain 
that  for  the  loss  occasioned  by  the  servant's  negligence 
in    leaving   the    train    on    the   track    the   master  would   be 


May,  1890,]     Pittsburgh  etc.  R'y>Co.  v.  Shields.  845 

liable  in  damages,  for  the  plain  reason  tliat  in  abandoning 
the  custody  of  the  train  he  was  guilty  of  negligence  in  the 
employment  of  the  master,  whilst  in  building  the  fire  he 
was  not. 

That  what  was  done  by  the  conductor  contravened  the  pur- 
pose and  instructions  of  the  company  in  regard  to  the  use  of 
these  torpedoes  does  not  vary  its  liability  for  the  negligence 
of  the  conductor  in  the  custody  of  them.  In  discussing  the 
master's  liability  for  his  servant,  it  is  said  by  Professor  Whar- 
ton: "It  is  not  necessary,  in  order  to  make  the  master  liable, 
that  there  should  be  specific  directions  as  to  the  particular 
act.  It  is  enough  if  the  general  relation  of  master  and  ser- 
vant, within  the  range  of  such  act,  exists.  The  question  is, 
simply,  whether  the  wrong  inflicted  was  incidental  to  the  dis- 
charge of  the  servant's  functions.  It  may  have  been  capri- 
cious. It  may  have  contravened  the  master's  purposes  or 
directions.  But  a  master  who  puts  in  action  a  traiii  of  ser- 
vants, subject  to  all  the  ordinary  defects  of  human  nature, 
can  no  more  escape  liability  for  injury  caused  by  such  defects 
than  can  a  master  who  puts  machineiy  in  motion  escape  lia- 
bility, on  the  ground  of  good  intentions,  for  injury  accruing 
from  defects  of  machinery.  Out  of  the  servant's  orbit,  when 
he  ceases  to  be  a  servant,  his  negligences  are  not  imputable  to 
the  master.  But  within  that  orbit,  they  are  so  imputable, 
whatever  the  master  may  have  meant":  Wharton  on  Negli- 
gence, sec.  160;  see  also  Wood  on  Master  and  Servant,  sec.  283, 
and  Cooley  on  Torts,  632  (*539). 

The  custody  of  these  torpedoes  was  within  the  servant's 
orbit.  Negligently  leaving  them  on  the  track  was  a  negli- 
gence within  that  orbit,  and  therefore  imputable  to  the  master. 
If  a  master  has  a  duty  to  perform,  and  intrusts  it  to  a  servant, 
who  disregards  it  to  the  injury  of  another,  it  is  immaterial,  so 
far  as  the  liability  of  the  master  is  concerned,  with  what  mo- 
tive or  for  what  purpose  the  servant  neglects  the  duty.  This 
is  illustrated  by  the  case  of  Weed  v.  Panama  R.  R.  Co.,  17 
N.  Y.  362,  which  was  an  action  against  the  company  for  fail- 
ure to  carry  the  plaintiff  to  her  destination  with  reasonable 
dispatch.  The  delay  was  caused  by  the  willful  act  of  the 
conductor  in  wrongfully  detaining  the  train  at  a  station,  and 
which  the  defendant  claimed  exonerated  it  from  liability. 
But  the  court  held  otherwise;  it  being  observed,  among  other 
things,  in  the  opinion,  that  "  the  obligation  to  be  performed 
was  that  of  the  master,  and  delay  in    performance,  from   in- 
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tentional  violation  of  duty  by  an  agent,  is  the  negligence  of  the 
master." 

We  do  not  see  that  this  in  any  way  conflicts  with  the  de- 
cision in  Little  Miami  R.  R.  Co.  v.  Wetmore,  19  Ohio  St.  110; 
2  Am.  Rep.  373.  There  the  plaintiff  got  into  a  quarrel  with 
the  baggage-master  of  the  company  about  checking  his  bag- 
gage; and  under  the  influence  of  anger,  the  latter  struck  the 
plaintiff"  with  a  hatchet,  and  it  was  held  that  the  company 
was  not  liable  for  the  injury.  A  hatchet  is  not  an  instrument 
of  danger,  within  the  rule  above  stated;  it  includes  only 
such  instruments  as  are  such  within  themselves.  The  danger 
of  a  hatchet  is  in  the  hand  and  spirit  of  the  man  who  may 
use  it.  If,  in  this  case,  the  instrument  left  on  the  track  had 
been  a  hatchet,  the  company  would  not  have  been  liable  to  a 
child  who  might  afterwards  have  picked  it  up  and  been  in- 
jured by  it;  for  the  company  would  have  been  under  no  such 
duty  as  to  its  custody,  as  it  was  under  in  regard  to  this  dan- 
gerous explosive. 

Judgment  affirmed.  

Master  and  Servant  —  Liability  of  Master  for  Acts  of  Servant. — 
The  master  is  responsible  for  the  negligent  or  wrongful  acts  of  his  servant  re- 
sulting in  injury  to  others,  when  such  acts  are  done  in  the  general  line  of  his 
apparent  authority:  Cook  v.  Howston  D.  N.  Co.,  76  Tex.  353;  18  Am.  St. 
Rep.  53;  Dilliwjham  v.  Bu-^sell,  73  Tex.  47;  15  Am.  St.  Rep.  753,  and  note. 
So  held  where  the  servants  of  a  railway  company  negligently  placed  a  tor- 
pedo at  a  point  on  the  track,  which  the  public,  including  children,  had  long 
b^en  in  the  habit  of  crossing:  Harriman  v.  Pittsburgh  etc.  R'y  Co.,  45  Ohio 
St.  11;  4  Am.  St.  Rep.  507.  But  a  company  is  not  liable  for  the  death  of 
one  who,  while  walking  upon  its  track  without  permission,  intermeddles 
with  a  torpedo  placed  there  by  servants  of  the  company  as  a  danger  signal: 
Carter  v.  Columbia  etc  R.  R.  Co.,  19  S.  C.  20;  45  Am.  Rep.  754. 
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[47  Ohio  Statk,  525.] 

Agency  —  Personal  Liability  of  Agent  on  Unauthorized  Contract 
—  Measurf,  of  Damages.  —  A  person  who  without  having  in  fact 
authority  to  make  a  contract  as  agent,  yet  does  so  under  the  bona  fide 
belief  that  such  authority  is  vested  in  him,  is  nevertheless  personally  re- 
sponsible to  those  who  contract  with  him  in  ignorance  of  his  want  of 
authority,  and  the  measure  of  damages  is  the  loss  sustained  by  reason  of 
not  having  the  valid  contract  which  the  agent  undertook  to  execute. 

Agency  —  Per.sonal  Liability  of  Directors  of  Corporation  for  Con- 
TRAcr  Executed  in  Corporate  Name.  — Persons  who,  as  directors  of 
a  corporation  and  in  its  name,  contract  with  innocent  third  parties,  be- 
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fore  the  legal  amount  of  corporate  stock  has  been  subscribed,  do  not 
create  any  corporate  liability,  but  become  personally  liable,  although 
they  contracted  under  the  bona  fide  belief  that  corporate  authority  to  do 
so  was  vested  in  them,  and  the  measure  of  damages  is  the  loss  sustained 
by  the  innocent  third  party  by  reason  of  his  not  obtaining  the  valid 
contract  which  such  directors  assumed  to  execute. 

John  M.  Cook,  Estep  and  Estep,  and  A.  H.  Battin,  for  the 
plaintiff  in  error. 

W.  P.  Hays  and  J.  F.  Baton,  for  the  defendants  in  error. 

Williams,  J.  The  circuit  court,  it  appears  from  the  record, 
reversed  the  judgment  of  the  court  of  common  pleas,  because 
of  alleged  errors  in  overruling  the  demurrers  to  the  amended 
petition,  and  refusing  the  instructions  which  the  defendants 
requested  to  be  given  to  the  jury.  It  sufficiently  appears 
from  the  petition  that  in  1878  the  defendants  attempted  to 
form,  under  the  laws  of  this  state,  a  corporation  called  "  The 
Wool  Growers'  Exchange,"  for  the  purpose,  as  declared  in 
the  articles  of  incorporation,  of  dealing  in  "  wool,  merchan- 
dise, produce,  and  furnishing  supplies  to  wool-growers  and 
others,  on  commission,  and  purchase  or  sale,  and  to  do  a  gen- 
eral commission  business  in  the  articles  above  enumerated; 
and  also  for  the  purpose  of  disseminating,  through  bureaus 
or  journals,  useful  knowledge  and  information  pertaining  to 
the  improvement  and  protection  of  wool-growing  interests." 
The  amount  of  the  capital  stock  was  fixed  at  fifty  thousand 
dollars,  in  shares  of  ten  dollars  each.  When  less  than  three 
thousand  dollars  of  stock;  had  been  subscribed,  and  less  than 
two  thousand  dollars  paid  in,  an  election  was  held  by  the  de- 
fendants and  others,  at  which  the  defendants  were  chosen  as 
directors  of  the  concern.  These  directors  organized,  by  se- 
lecting from  their  number  the  customary  officers  of  a  corpora- 
tion. Thereafter,  in  1882,  while  the  defendants,  against 
whom  the  judgment  in  the  case  was  rendered,  were  acting 
as  such  directors,  controlling  and  managing  the  business  of 
"The  Wool  Growers'  Exchange,"  wool  was  purchased  in  its 
name,  from  the  plaintiff,  to  the  amount  averred  in  the  peti- 
tion; and  the  balance  of  $3,195  of  the  purchase  price,  for 
which,  with  interest,  the  plaintiff  recovered  judgment,  re- 
mains unpaid.  The  defendants  had  knowledge  that  ten  per 
cent  of  the  stock  of  the  corporation  had  not  been,  and  never 
was,  subscribed  or  paid  in,  but  the  plaintiff  was  ignorant  of 
that  fact.  There  is  no  allegation  in  the  petition  that  the  de- 
fendants were  actuated  by  any  fraudulent  purpose,  or    had 
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any  design  to  cheat  or  defraud  the  plaintiflf.  Without  such 
purpose  or  design,  it  is  claimed  that  the  defendants  could 
not  be  made  liable,  and  therefore  the  lack  of  such  averment 
is  a  fatal  defect  in  the  petition.  Whether  it  be  so,  or  not,  is 
the  question  raised  by  the  demurrers.  The  instructions  re- 
fused present  a  question  somewhat  different  in  form,  though 
much  of  the  same  nature,  which  is,  whether  a  personal  liabil- 
ity was  incurred  by  the  defendants,  if,  in  the  transaction  with 
the  plaintiff,  they  acted  in  good  faith,  believing  that  the  re- 
quisite amount  of  stock  to  authorize  the  organization  of  the 
corporation  had  been  subscribed. 

Upon  both  questions,  the  circuit  court  held  with  the  de- 
fendants; and  if  its  holding  upon  either  was  correct,  its  judg- 
ment must  be  affirmed. 

A  somewhat  extended  examination  has  satisfied  us,  how- 
ever, that  upon  neither  is  the  decision  in  harmony  with  the 
great  weight  of  authority.  The  courts  of  this  country  and 
of  England,  with  few  exceptions,  adhere  to  the  doctrine  so 
clearly  laid  down  by  Mr.  Justice  .Story  in  his  commentaries 
on  the  law  of  agency,  where  it  is  said:  "Wherever  a  party 
undertakes  to  do  any  act  as  the  agent  of  another,  if  he  does 
not  possess  any  authority  from  the  principal  therefor,  or  if  he 
exceeds  the  authority  delegated  to  him,  he  will  be  personally 
responsible  therefor  to  the  person  with  whom  he  is  dealing 
for  or  on  account  of  his  principal.  There  can  be  no  doubt 
that  this  is,  and  ought  to  be,  the  rule  of  law  in  the  case  of  a 
fraudulent  representation  made  by, the  agent,  that  he  has 
due  authority  to  act  for  the  principal;  for  it  is  an  intentional 
deceit.  The  same  rule  may  justly  apply  where  the  agent  has 
no  such  authority,  and  he  knows  it,  and  he  nevertheless 
undertakes  to  act  for  the  principal,  although  he  intends  no 
fraud.  But  another  case  may  be  put,  which  may  seem  to 
admit  of  more  doubt,  and  that  is,  where  the  party  under- 
takes to  act,  as  an  agent,  for  the  principal,  bona  fide,  believing 
that  he  has  due  authority,  but  in  point  of  fact  he  has  no 
authority,  and  therefore  he  acts  under  an  innocent  mistake. 
In  this  last  case,  however,  the  agent  is  held  by  law  to  be 
equally  as  responsible  as  he  ia  in  the  two  former  cases,  al- 
though he  is  guilty  of  no  intentional  fraud  or  moral  turpi- 
tude. This  whole  doctrine  proceeds  upon  a  plain  principle 
of  justice;  for  every  person  so  acting  for  another,  by  a  natu- 
ral, if  not  by  a  necessary,  implication,  holds  himself  out  as 
having  competent   authority  to  do  the  act,  and  he  thereby 
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draws  the  other  party  into  a  reciprocal  engagement If 

he  has  no  such  authority,  and  acts  bo7ia  fide,  still  he  does  a 
wrong  to  the  other  party;  and  if  that  wrong  produces  an  in- 
jury to  the  latter,  owing  to  his  confidence  in  the  truth  of  an 
express  or  implied  assertion  of  authority  by  the  agent,  it  is 
perfectly  just  that  he  who  makes  such  an  assertion  should 
be  personally  responsible  for  the  consequences,  rather  than 
that  the  injury  should  be  borne  by  the  other  party,  who  has 
been  misled  by  it.  Indeed,  it  is  a  plain  principle  of  equity, 
as  well  as  of  law,  that  where  one  of  two  innocent  persons 
must  suffer  a  loss,  he  ought  to  bear  it  who  has  been  the  sole 
means  of  producing  it,  by  inducing  the  other  to  place  a  false 
confidence  in  his  acts,  and  to  repose  upon  the  truth  of  his 
statements":  Story  on  Agency,  sec.  264.  In  the  note  to  this 
section  many  cases  which  sustain  the  text  are  cited.  And  in 
the  notes  to  Thompson  v.  Davenport,  in  Smith's  Leading  Cases, 
vol.  2,  pt.  1,  commencing  on  page  408  of  the  eighth  edition,  a 
number  of  cases  on  the  same  subject  are  collected.  In  addi- 
tion to  those,  others  might  be  referred  to,  among  them  the 
following:  Walker  v.  Bank  of  the  State  of  New  York,  9  N.  Y. 
582;  White  v.  Madison,  26  N.  Y.  117;  Weare  v.  Gove,  44  N.  H. 
196. 

In  the  last  case  cited  above,  it  is  held  that  "  although  no 
fraud  or  wrongful  motive  can  be  imputed  to  the  agent,  still 
his  act  is  an  affirmation  that  he  has  authority  to  make  the 
contract,  and  he  may  justly  be  held  responsible  for  the  truth 
of  it;  and  it  is  no  more  than  reasonable  that  he  should  suffer 
the  consequences  of  his  mistake,  rather  than  the  party  who 
is  misled  by  it,  because,  before  holding  himself  out  as  such 
agent  it  is  his  duty  to  ascertain  whether  his  claim  so  to  act  is 
well  founded  or  not;  and  he  surely  cannot  be  heard  complain 
that  others  have  confided  in  his  assertion  of  authority,  and 
upon  the  strength  of  it  have  entered  into  reciprocal  engage- 
ments with  him.  Even  if  wholly  innocent  of  any  wrongful 
purpose,  his  case  falls  within  the  familiar  principle  that 
when  one  of  two  innocent  persons  must  suffer  a  loss,  it  ought 
to  be  borne  by  him  who  has  been  the  means  of  causing  it 
by  inducing  the  other  to  confide  in  the  truth  of  his  represen- 
tations." 

While,  however,  the  authorities  generally  agree  that  a  per- 
son who  without  having  in  fact  authority  to  make  a  contract 
as  agent,  yet  does  so  under  the  bona  fide  belief  that  such 
authority  is  vested  in  him,  is  nevertheless  personally  respon- 
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sible  to  those  who  contract  with  him  in  ignorance  of  his  want 
of  authority,  a  diversity  of  opinion  is  found  in  the  cases  in 
regard  to  the  exact  nature  of  the  Hability,  and  the  character 
of  the  action  by  which  it  may  be  enforced.  In  Jenkins  v. 
Hutchinson,  13  Ad.  &  E,  746,  it  is  intimated  by  Erie,  J.,  that  an 
action  of  deceit  would  lie  in  such  cases,  notwithstanding  the 
good  faith  of  the  agent,  and  some  authorities  may  be  found  to 
that  effect.  Another  class  of  cases  holds  that  the  liability  is 
upon  the  contract;  but  it  is  believed  that  whether  the  agent 
is  so  liable  depends  upon  the  intention  of  the  parties  as  dis- 
covered from  the  contract  itself,  and  on  this  question  the 
form  of  the  agreement  and  the  mode  of  signature  may  be 
quite  conclusive.  The  rule  on  this  subject,  as  stated  in  Story 
on  Agency,  is,  that  an  agent  cannot  be  sued  on  the  very  in- 
strument itself  as  a  contracting  party  unless  there  be  apt 
^words  to  charge  him:  Sec.  264  a.  Still  another  class  of 
cases  establishes  the  rule,  which  we  are  inclined  to  adopt,  that 
in  cases  like  the  one  we  are  considering,  the  agent  is  liable 
upon  his  implied  promise  that  he  possesses  the  authority  he 
-assumes  to  have:  2  Smith's  Lead.  Cas.,  8th  ed.,  pt.  1,  408,  and 
'cases  there  cited;  Lewis  v.  Nicholson,  83  Eng.  Com.  L.  512. 

In  White  v.  Madiso-n,  26  N.  Y.  117,  in  a  learned  opinion,  it 
as  held  that  the  liability  of  the  agent  in  such  cases  rests  upon 
'the  ground  that  he  warrants  his  authority,  and  not  that  the 
contract  is  to  be  deemed  his  own. 

Bartholomew  v.  Bentley,  15  Ohio,  659,  45  Am.  Dec.  596,  is 
referred  to  as  establishing  both  that  the  liability  of  the  agent 
in  cases  of  this  kind  is  founded  on  fraud,  and  that  the  peti- 
tion should  charge  a  fraudulent  intent  in  direct  terms.  That 
was  an  action  in  case  for  deceit,  under  the  practice  which  pre- 
vailed before  the  adoption  of  the  code  of  civil  procedure. 
The  questions  arising  upon  the  demurrer  related  to  the  form 
of  the  remedy,  and  the  sufficiency  of  the  declaration  in  such 
an  action.  They  are  stated  by  Birchard,  J.,  to  be:  "  1.  Can 
a  special  action  on  the  case  for  fraud,  which  has  resulted  in 
damage  of  the  plaintiffs,  be  maintained  in  a  case  like  this 
upon  sufficient  declaration?  2.  Is  this  declaration  good  upon 
demurrer?"  The  court  answers  the  first  question  in  the 
affirmative,  and  in  speaking  of  the  declaration  says:  "  The 
objection  taken  by  counsel  is  a  want  of  certainty.  The  action 
is  founded  on  a  fraudulent  combination,  and  for  holding  out 
false  colors  at  the  commencement  of  the  banking  operations, 
a,nd  at  various  subsequent  periods.     The  only  direct  charge  of 
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a  fraudulent  intention  is  in  the  withdrawal  of  the  funds,  and 
this,  for  aught  that  appears,  may  have  been  long  since  the 

bills   in    plaintiff's  hands  were  issued It  is  thought 

that  the  averment  of  a  fraudulent  design  should  have  been 
made  in  positive  terms,  as  to  each  specific  act  relied  upon  to 
sustain  the  action."  Under  the  practice  then  in  force,  plead- 
ings were  subject  to  demurrer,  unless  they  were  appropriate  in 
their  form  and  allegations  to  the  particular  action  pursued; 
and  we  do  not  understand  it  to  be  there  decided  that  no  other 
action  could  be  maintained  on  the  facts  of  that  case.  A  differ- 
ent action  was  maintained  in  Medill  v.  Collier,  16  Ohio  St.  599, 
which,  so  far  as  the  grounds  upon  which  the  liability  of  the 
bank  directors  was  placed,  is  not  greatly  dissimilar  to  the 
case  before  us. 

Under  our  present  system  of  pleading,  it  is  not  important 
what  was  formerly  the  most  appropriate  remedy.  Upon  the 
facts  stated  in  the  petition,  the  law,  we  think,  implied  a  prom- 
ise on  the  part  of  the  defendants  that  in  making  the  contract 
with  the  plaintiff  they  had  authority  to  bind  the  corporation 
they  assumed  to  represent;  and  if  they  had  not,  they  are  an- 
swerable for  the  consequences.  That  they  were  without  such 
authority  seems  clear.  It  was  held  by  this  court  in  Bartholo- 
mew V.  Bentley,  1  Ohio  St.  37,  that  while  mere  irregularities  in 
organizing  a  corporation  would  not  subject  the  officers  to  pri- 
vate liability,  to  protect  them  from  such  liability,  the  provis- 
ions of  the  act  of  incorporation  must  be  substantially  pursued. 
By  our  statutes,  under  which  the  proceedings  were  taken  for 
the  formation  of  the  corporation  referred  to  in  the  petition, 
the  corporate  powers,  business,  and  property  of  corporations 
formed  for  profit  must  be  exercised,  conducted,  and  controlled 
by  a  board  of  directors,  all  of  whom  must  be  stockholders;  the 
articles  of  association  must  state  the  amount  of  the  capital 
stock  and  the  number  of  shares  into  which  it  is  divided,  and 
at  least  ten  per  cent  of  that  amount  must  be  subscribed  before 
directors  can  be  chosen.  So  that  the  subscription  of  the  ne- 
cessary amount  of  the  capital  stock  to  authorize  the  election 
of  directors  is  not  only  a  matter  of  substance,  but  is  essential 
to  the  organization  of  the  corporation,  and  necessary  to  the 
transaction  of  business  by  it.  It  is  the  security  which  the  law 
requires  shall  be  provided  before  the  corporation  enters  upon 
its  business,  for  the  protection  of  those  who  may  deal  with  it. 
The  statutory  liability  t)f  the  stock  subscribers  is  an  additional 
security.     In  the  effort  to  form  the  corporation  in  question, 
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neither  of  these  securities  was  provided.  Counsel  contend 
that  it  is  nevertheless  a  corporation  de  facto,  and  estopped  to 
deny  its  liability  to  the  plaintiff.  If  it  were,  it  is  not  readily 
perceived  how  this  would  aid  the  defendants.  Until  there 
were  stock  subscriptions  to  an  amount  warranting  the  organi- 
zation, the  subscribers  could  not  be  compelled  to  pay  beyond 
the  sum  required  at  the  time  of  the  subscription;  nor  would 
the  statutory  liability  attach,  unless  there  were  some  ground 
of  estoppel  not  appearing  in  this  case.  The  implied  under- 
taking of  the  defendants  was,  that  they  represented  a  corpora- 
tion with  the  capital  stock  required  by  law;  while  the  one  to 
which  they  insist  the  plaintiff  shall  be  compelled  to  resort 
was,  if  a  de  facto  corporation,  so  only  in  name,  without  sub- 
stance or  capacity;  and  if  the  doctrine  of  estoppel  could  be 
brought  to  the  aid  of  the  plaintiff  against  it,  the  defendants 
are  not  in  a  position  to  require  a  resort  to  that  remedy  to  re- 
lieve them  from  the  liability  they  have  incurred. 

The  case  appears  to  have  proceeded  in  the  trial  court  upon 
the  theory  that  if  the  defendants  were  liable  at  all,  the  amount 
which  the  plaintiff  was  entitled  to  recover  was  the  balance  due 
on  the  contract.  This  was  not  necessarily  the  measure  of  re- 
covery. As  we  have  already  seen,  the  action  in  such  cases  is 
not  founded  on  the  contract  made  for  the  supposed  principal, 
but  on  the  implied  promise  of  the  agent  that  he  had  authority 
to  bind  the  principal;  and  the  damages  which  may  be  recov- 
ered for  its  breach  is  the  loss  sustained  by  the  plaintiff  by 
reason  of  his  not  having  the  valid  contract  which  the  agent 
undertook  that  he  should  have.  The  damages  may  some- 
times exceed  the  amount  due  on  the  contract  made  in  the 
name  of  the  principal,  for  it  is  held  they  may  include  the 
costs  and  expenses  of  an  unsuccessful  action  against  the  prin- 
cipal to  enforce  the  contract:  White  v.  Madison,  26  N.  Y.  117; 
Simons  v.  Patchett,  7  El.  &  B.  568;  Collen  v.  Wright,  7  El.  & 
B.  301;  2  Smith's  Lead.  Cas.  410. 

In  Morawetz  on  Corporations  it  is  said  that  the  measure  of 
damages,  in  an  action  against  the  directors  or  officers  of  a 
corporation  who  induce  a  person  to  deal  with  it  before  the 
capital  indicated  in  its  charter  has  in  fact  been  provided,  is 
the  loss  sustained  "by  reason  of  the  difference  between  the 
capiial  which  he  actually  received  and  that  which  he  was  en- 
titled to  expect."  Under  this  rule,  we  think  the  plaintiff 
might  properly  recover  the  balance  remaining  unpaid  on 
the  purchase  price  of  the  wool  sold.     Prima  facie,  that  is  the 
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amount  of  the  plaintiff's  loss,  and  it  does  not  exceed  the 
amount  of  the  capital  which  the  corporation  was  required  by 
law  to  have  before  it  could  be  represented  by  directors,  and 
which  the  defendants,  by  assuming  to  act  for  it,  undertook 
that  it  did  have.  It  is  true,  the  petition  alleges  that  the  cor- 
poration is  insolvent,  with  an  indebtedness  exceeding  ten  per 
cent  of  the  capital  stock;  but  whether  the  claims  of  other 
creditors  stand  upon  a  like  footing  with  that  of  the  plaintiflF, 
or  can  or  will  be  enforced  against  the  defendants,  does  not 
appear.  Besides,  if  the  proper  stock  subscriptions  had  been 
obtained,  the  corporation  might  not  have  become  insolvent; 
or  before  it  did,  the  plaintiff's  claim  might  have  been  paid  or 
secured.  If,  in  such  case,  the  plaintiff  could  recover  no  more 
than  a  sum  equal  to  the  proportion  of  the  capital  which 
should  have  been  provided  that  his  claim  bears  to  the  whole 
indebtedness  contracted  in  the  corporate  name,  it  would  be 
necessary  to  take  an  account  of  the  assets  and  liabilities  to 
determine  the  amount  of  the  recovery.  That  rule,  applied  to 
this  case,  would  require  that  the  defendants  be  charged  with 
an  amount  equal  to  the  necessary  stock  subscriptions  and  the 
statutory  liability  of  the  subscribers,  and  that  all  the  creditors 
be  brought  in  to  have  their  claims  adjusted  before  the  amount 
of  the  verdict  could  be  arrived  at.  The  plaintiff  has  not 
sought  to  compel  the  defendants  to  provide  a  fund  for  the 
payment  of  other  creditors  who  are  not  themselves  asserting 
their  claims,  nor  have  the  defendants  complained  because 
they  were  not  compelled  to  do  so.  Whether  the  defendants 
could,  in  the  trial  court,  if  they  had  deemed  it  to  their  ad- 
vantage, have  had  the  claims  of  all  the  creditors  adjusted,  the 
aggregate  liabilities  ascertained,  and  the  total  amount  the  de- 
fendants could  be  called  upon  to  pay,  determined  and  appor- 
tioned among  the  creditors,  we  need  not  decide.  They  did  not 
make  that  claim  in  the  court  below,  nor  do  they  make  it  here. 

In  our  opinion,  the  court  of  common  pleas  committed  no 
error  in  overruling  the  demurrers  to  the  petition,  nor  in  re- 
fusing the  instructions  requested  by  the  defendants. 

The  judgment  of  the  circuit  court  is  reversed,  and  that  of 
the  court  of  common  pleas  afhrmed. 


Agency  —  Liability  of  Agent  upon  an  Unauthorized  Contract. — 
Whenever  a  person  assumes  to  contract  as  the  agent  of  a  corporation  or  a 
person,  he  must  be  sure  that  his  principal  is  legally  bound  by  the  contract; 
for  failing  to  contract  so  as  to  bind  the  principal,  he  renders  himself  liable: 
Knickerbocker  v.  Wilcox,  83  Mich.  200;  ante,  p.  593,  and  note. 
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Hereon  v.  Hereon. 

[47  Ohio  State,  544.] 
IIakriaqe  and  Divorce  —  Growing  Crop,  when  will  Pass  as  Part 
OF  Alimony.  —  A  crop  of  wheat,  sown  on  land  by  the  husband  as  owner, 
after  the  coinmenceineut  by  his  wife  of  a  suit  for  divorce  and  alimony 
against  him,  passes  to  the  wife  as  a  purchaser,  by  a  decree  which  gives 
her  the  land  in  dispute,  and  does  not,  in  terms,  describe  or  refer  to  the 
wheat. 

McOillivary  and  CouUrap,  for  the  plaintiff  in  error. 
Rannells  and  Darby,  for  the  defendant  in  error. 

Spear,  J.     The  question  in  this  case  is,  whether  a  crop  of 
wheat,  sown  on  land  by  a  husband  after  the  commencement 
by  his  wife  of  a  suit  for  divorce  and  alimony,  passes  to  the 
wife  by  a  decree  which  gives  her  the  land  as  alimony,  but 
which  does  not,  in  terms,  describe  or  refer  to  the  wheat. 

Our  statute  relating  to  alimony  provides  that  where  divorce 
is  granted  for  the  aggressions  of  the  husband,  the  wife  shall  be 
allowed  such  alimony  out  of  her  husband's  real  and  personal 
property  as  the  court  shall  deem  reasonable,  having  due  re- 
gard to  the  property  which  came  to  him  by  the  marriage,  and 
the  value  of  his  personal  estate  at  the  time  of  the  divorce.  It 
was  therefore  competent  for  the  court  to  adjudge  this  land  to 
the  wife  as  alimony,  with  the  growing  crop  or  without. 

Growing  crops,  the  annual  result  of  agricultural  labor,  are 
part  of  the  land  in  some  cases,  and  in  some  not.  Some  text- 
writers  say  that  they  are  in  most  cases  part  of  the  land. 
They  appear  to  partake  of  the  nature  of  realty,  inasmuch  as 
they  have  root  in  the  soil  itself,  and  take  up  and  absorb  the 
substance  and  strength  of  the  land  while  growing;  and  at 
the  same  time,  of  personalty,  as  the  land  must  be  prepared 
and  the  seed  sown  by  the  husbandman,  and  the  seed  is  per- 
sonalty. This  court  has  said  {Baker  v.  Jordan,  3  Ohio  St. 
438)  that  they  are  generally  to  be  considered  as  personalty. 
And  yet,  in  a  later  case,  Youmans  v.  Caldwell^  4  Ohio  St.  72, 
Kennon,  J.,  says  "they  are  generally  to  be  considered  as 
part  of  the  realty."  Such  crops  are  subject  to  levy  and  sale 
on  execution.  They  may  be  sold  without  writing,  and  the 
title  will  pass.  On  the  death  of  the  ancestor  they  go  to  the 
personal  representative,  and  not  to  the  heir;  this  because  they 
are  treated  as  the  result  of  labor  and  outlay  .incurred  at  the 
expense  of  the  ancestor's  personal  estate.     They  will  not,  in 
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this  state,  pass  with  the  land,  at  judicial  sale  nor  at  partition 
sale.  So,  too,  such  crops  may  be  reserved  by  parol  by  the- 
grantee  who  conveys  the  land,  and  if  the  parties  to  the  deed< 
signify  their  understanding  that,  as  between  them,  the  crop- 
is  personalty,  the  law  will  so  regard  it:  Baker  v.  Jordan,  S- 
Ohio  St.  438,  But  in  case  of  sale  and  conveyance  by  the 
owner  of  the  land,  such  crops,  where  sown  by  him,  as  betweea 
vendor  and  vendee,  pass  with  the  land,  unless  reserved.  A 
reason  given  for  this  rule  is,  that  the  deed  is  to  be  construed 
most  strongly  against  the  grantor,  and  if  the  crop  be  not  re^ 
served,  the  grantor  is  presumed  to  have  intended  it  to  pass 
with  the  possession.  A  further  reason  is  found  in  the  fact 
that  if  it  were  otherwise  the  purchaser  of  land  would  be  sub- 
ject to  the  intrusion  of  the  vendor  to  gather  the  crop.  In  the 
absence  of  a  reservation  of  the  right  to  do  this,  such  intrusion 
would  be  a  trespass,  and  the  anomalous  situation  would  be 
presented  of  the  ownership  by  one  of  personal  property  upon 
the  land  of  another,  without  right  in  the  owner  to  enter  and 
take  it. 

In  the  case  before  us  there  can  be  no  presumption  against 
the  husband  of  intent  to  pass  title  to  the  wheat,  for  he  re- 
sisted the  wife's  claim  throughout.  On  the  other  hand,  the 
crop  cannot  be  treated  as  an  away-going  crop,  or  emblements,, 
and  for  that  reason  personalty,  for  no  relation  of  landlord 
and  tenant  exists  between  the  parties.  On  the  contrary, 
every  relation  has  been  severed  by  the  decree  of  divorce.  Nor 
do  the  cases  declaring  the  law  as  to  judicial  sales  control  thia 
case.  The  reason  given  for  excluding  growing  crops  fronm 
judicial  sales  is,  that  all  lands  before  exposure  to  sale  are  re- 
quired to  be  appraised,  and  the  sale  to  be  made  for  a  sum 
bearing  some  proportion  to  its  appraised  value.  Annual 
crops  are  not  included  in  such  appraisal,  and  hence  to  include 
them  in  the  sale  would  be  to  give  to  the  purchaser  property^ 
which  had  not  been  subject  to  appraisal;  and  that  the  debtor'* 
rights  can  only  be  protected  by  regarding  the  annual  crops  aft 
personalty  requiring  a  separate  levy:  Cassilly  v.  Rhodes,  12 
Ohio,  96.  This  rule  must  be  taken  as  an  exception  to  the 
ordinary  rule  on  the  subject,  for  in  states  where  lands  are 
sold  at  judicial  sale  without  appraisal,  growing  crops  are  uni- 
formly held  to  pass  to  the  purchaser,  and  in  Indiana,  where 
the  appraisal  laws  are  similar  to  ours,  they  are,  nevertheless^ 
held  to  pass  with  the  land.     So  it  has  been  held  in  other  states- 
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that  as  between  mortgagor  and  mortgagee,  where  the  latter 
obtains  the  absolute  estate  in  fee  of  the  mortgaged  premises 
by  becoming  the  purchaser  under  a  foreclosure  and  sale,  he 
is  entitled  to  the  growing  crops,  and  may  maintain  trespass 
against  the  mortgagor  or  his  lessee  for  taking  them  away: 
Lane  v.  King,  8  Wend.  584;  24  Am.  Dec.  105;  Shepard  v. 
Fhilbrick,  2  Denio,  174;  Jones  v.  Thomas,  8  Blackf.  428.  See 
also  4  Kent's  Com.  157. 

From  the  foregoing  it  may  be  concluded  that,  as  a  general 
proposition,  where  the  title  and  possession  of  land  is  trans- 
ferred from  one  to  another  in  such  way  as  to  clothe  that  other 
with  a  full  title,  the  annual  growing  crops  will  pass,  unless 
the  circumstances  indicate  a  purpose  to  reserve  them. 

In  the  light  of  this  principle,  let  us  examine  the  case  before 
us.  The  decree  of  the  court  granting  the  wife  a  divorce  was 
absolute.  Henceforth  their  ways  parted,  and  in  law  they 
were  strangers.  Considerations  of  propriety  and  public  policy 
required,  therefore,  that  as  their  personal  relations  had  been 
severed,  their  property  rights  should  in  the  future  be  separate 
and  distinct.  In  this  spirit  the  decree  for  alimony  was  made 
absolute.  The  court  might  have  limited  the  estate,  or  the 
possessory  rights,  of  the  wife  in  the  land,  but  it  chose  not  to 
do  so.  The  land  was  allowed  to  her  as  reasonable  alimony, 
without  reservation  or  qualification.  No  appraisal  was  had, 
or  was  necessary.  Presumably,  the  court  heard  proof  as  to 
the  extent  and  value  of  the  husband's  possessions,  and  as  to 
their  condition,  and  was  made  aware  of  every  circumstance 
which  would  enhance  the  value  of  those  possessions.  At  least, 
it  was  the  defendant's  privilege,  not  to  say  duty,  to  acquaint 
the  court  fully  with  all  facts  which  would  enable  the  court  to 
act  intelligently  in  rendering  judgment,  and  if  he  neglected 
that  opportunity,  it  is  too  late  now  for  him  to  seek  to  better 
his  case.  If  a  reservation  of  growing  crops  was  desired,  then 
was  the  time  to  speak,  just  as  a  vendor,  when  making  convey- 
ance and  giving  possession,  must  then  speak. 

The  legal  efifect  upon  the  allowance  was  to  grant  to  the  wife 
the  entire  interest  of  the  husband  in  the  land.  It  was  not  ne- 
cessary that  a  conveyance  should  be  made,  because  the  decree 
itself  operated  as  a  conveyance,  and  the  title  passed  to  the  wife 
eo  in^tanti.  This  transfer  of  title  was  not  by  any  act  of  "the 
husband,  but  by  the  fiat  of  the  court.  Hence  it  is  to  the 
purpose  of  the  court  we  must  look,  and  not  to   the  purpose 
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of  the  husband.  The  decree  is  not  difficult  of  construc- 
tion. It  explains  itself.  The  title  received  by  the  wife  was 
as  full  and  ample  as  though  a  conveyance  from  the  hus- 
band had  been  made,  and  she  took  a  title  in  fee-simple:  Gal- 
lagher V.  Fleury,  36  Ohio  St.  590.  She  took  as  a  purchaser. 
"There  are  two  modes  only,  regarded  as  classes,  of  acquiring 
a  title  to  land,  namely,  descent  and  purchase;  purchase  in- 
cluding every  mode  of  acquisition  known  to  the  law  except 
that  by  which  an  heir,  on  the  death  of  an  ancestor,  becomes 
substituted  in  his  place  as  owner  by  the  act  of  the  law": 
8  Washburn  on  Real  Property,  4.  Being  thus  clothed 
with  the  full  title  to  the  land,  and  being  by  the  decree  put 
in  immediate  and  unqualified  possession  of  it,  her  control 
over  it  was  absolute.  She  might  allow  the  crop  to  remain 
undisturbed  until  ripened  for  the  harvest,  or  she  might  plow 
it  under  for  the  enrichment  of  the  land,  or  turn  on  stock  to 
feed  upon  the  young  wheat.  Any  right  in  a  stranger  to  in- 
terfere with  this  entire  control  would  be  inconsistent  with  the 
full  title  and  possession  which  the  decree  gave  her.  Again, 
if  the  husband  could  rightfully  sow  a  portion  of  the  land  in 
wheat  after  the  divorce  proceeding  was  commenced,  and  thus 
acquire  a  right  to  the  crop,  nothing  would,  where  circum- 
stances favored,  prevent  his  sowing  the  entire  farm  in  wheat, 
and  thus  delay  the  wife's  possession  from  October  —  the  date 
of  the  decree  in  this  case  —  until  the  following  summer. 

Nor  is  this  view,  as  w©  think,  open  to  the  objection  that  it 
discourages  agriculture.  The  crop  on  the  land  enchances  the 
value  of  it,  and  the  greater  the  value  of  each  acre  the  fewer  in 
number  of  acres  will  the  court,  having  due  regard,  among 
other  tilings,  to  the  value  of  the  husband's  real  and  per- 
sonal estate  at  the  time  of  the  divorce,  deem  reasonable  to  be 
allowed  to  the  wife.  At  all  events,  in  such  case,  the  husband 
sows  with  full  knowledge  that  the  land  is  liable  to  be  ad- 
judged to  the  wife,  and  that,  when  the  crop  ripens,  he  may 
have  no  right  of  entry  to  gather  it.  He  is  in  the  situation 
of  a  tenant  who  has  by  his  own  act  brought  his  right  of 
occupancy  to  a  termination.  He  cannot  claim  profits,  for  it 
is  by  his  own  folly  that  he  has  sowed  that  which  he  could  not 
reap. 

We  are  of  opinion  that  the  decree  gives  the  wife  title  to 
the  land  as  a  purchaser,  and  that  she  stands  in  regard  to  the 
crop  of  wheat  in  the  attitude  of  a  vendee  receiving  title  and 
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possession  from  a  vendor  without  reservation  as  to  the  grow- 
ing crop,  and  hence  the  husband  had  no  interest  in  the  crop 
after  the  decree,  and  no  right  to  enter  upon  the  land  to  gather 
it. 

Judgment  affirmed.  

Growing  Crops.  —  A  purchaser  at  a  foreclosure  sale  Is  entitled  to  the 
crops  sown  by  the  mortgagor:  Hayden  v.  Burkemper,  101  Mo.  644;  20  Am.  St. 
Rep.  64.3,  aad  note.  Growing  crops  are  part  of  the  realty,  and  pass  to  the 
vendee  of  the  land:  Smith  r.  Leighton,  3S  Kan.  544;  5  Am.  St.  Rep.  778,  and 
note.  As  to  who  is  entitled  to  growing  crops  at  an  ezecatioa  sale  of  laud, 
see  extended  note  to  Orao$  ▼.  Pendleton,  19  Am.  Dec.  752-765;  Keakr  v. 
Corneliaon,  98  N.  C.  383. 
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Geeenough  v.  Small. 

[1»7  Pejcnstlvania  Statk,  132.] 
E8TATB3  or  Dbobdents  —  Confirmation  of,  is  Indispensabia  — A  sale,  by 
the  orphans'  court,  of  the  estate  of  a  decedeat  for  the  payment  of  debts 
does  not  divest  the  title  of  the  heirs  until  after  oonfirraation  thereof,  and 
the  execution  and  delivery  of  a  deed  by  order  of  the  court;  and  until 
such  deed  is  delivered,  an  heir  or  his  vendee  may  maintain  ejectment 
against  the  purchaser  at  such  sale,  even  though  the  latter  has  paid  the 
purchase-money  and  has  gone  into  possession. 

Ejectment.  The  only  fact  not  stated,  and  necessary  to  an 
understanding  of  the  opinion,  is,  that  the  defendant,  Small,  as 
the  purchaser  at  the  sale  made  by  the  orphans'  court,  paid  the 
purchase-money  and  went  into  possession  of  the  premises  sold 
before  the  sale  thereof  was  confirmed,  and  a  deed  thereto  exe- 
cuted and  delivered  by  and  under  the  order  of  such  court. 

William  A.  Sober,  for  the  appellant. 

S.  P.  Wolverton  and  Charles  M.  Clement,  for  the  appellee. 

Clark,  J.  On  the  9th  of  April,  1880,  George  B.  Youngman 
died  intestate,  seised,  inter  alia,  of  the  premises  in  dispute. 
The  plaintiff's  claim  is  for  the  undivided  interest  of  one  of  the 
heirs  at  law  of  the  decedent,  sold  upon  execution  and  pur- 
chased by  him  at  sheriff's  sale;  while  the  defendant's  claim 
is  as  a  purchaser  of  the  decedent's  title  at  an  orphans'  court 
sale  by  the  administrators  for  payment  of  debts.  Judgment 
was  entered  for  the  plaintiff.  Whether  this  judgment  was 
properly  entered  depends  upon  the  decision  of  a  single  ques- 
tion, whether  or  not,  after  a  sale  of  the  decedent's  title  by  the 
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orphans'  court,  for  the  payment  of  debts,  not  yet  confirmed,  but 
contested  upon  the  ground  that  the  personal  estate  is  not  in- 
sufficient for  payment  of  the  debts,  an  action  of  ejectment  may 
be  maintained  against  the  purchaser  for  the  interest  of  one  of 
the  heirs  of  the  decedent.  The  orphans'  court  sale  was  made 
January  16,  1884;  the  ejectment  was  brought  November 
16,  1886,  and  judgment  entered  April  26,  1890,  at  which 
time  the  exceptions  filed  to  the  confirmation  of  the  orphans' 
court  sale  were  still  undisposed  of. 

It  is  well  settled  that  an  orphans'  court  sale  does  not  divest 
the  title  of  the  heirs  until  after  confirmation  thereof  and  con- 
veyance delivered  under  the  order  of  the  court.  In  ordinary 
sales  under  articles  of  agreement  between  private  parties,  the 
eale,  as  to  the  vendor,  works  a  conversion;  equity  regards  that 
as  done  which  the  parties  to  the  agreement  have  the  power  to 
do,  and  which  they  have  agreed  to  be  done:  Richter  v.  Selin, 
8  Serg.  &  R.  440.  But  orphans'  court  sales  are  made  un- 
der the  authority  of  the  court;  indeed,  the  sale  is  the  act  of 
the  court,  the  administrator  being  only  the  hand  of  the  court 
in  making  it:  Armstrong's  Appeal,  68  Pa.  St.  409;  and  it  is 
therefore  subject  to  thp  approval  and  confirmation  of  the  court. 
Such  sales  "  are  liable  to  be  vacated,"  says  Mr.  Justice  Strong, 
in  Demmy's  Appeal,  43  Pa.  St.  168,  "by  a  power  superior  to 
the  purchaser,  and  against  his  will.  The  sale,  even  after  con- 
firmation, does  not  divest  the  title  of  the  heirs  of  the  dece- 
dent, for  it  remains  in  the  power  of  the  court  until  a  deed  has 
been  executed  and  delivered.  Until  then,  the  heirs'  right  to 
maintain  ejectment,  even  against  the  purchaser,  has  not  gone: 
Leshey  v.  Gardner,  3  Watts  &  S.  314;  38^  Am.  Dec.  764.  Un- 
til  then,  no  conversion  takes  place,  and  if  the  heir  of  the 
decedent  die,  even  subsequently  to  the  confirmation  of  the 
report  of  sale,  but  before  the  deed,  his  interest  descends  as 
land,  and  not  as  money:  Erh  v.  Erb,  9  Watts  &  S.  147;  Big- 
gerl's  Estate,  20  Pa.  St.  17.  These  cases  recognize  a  clear  dis- 
tinction  between  sales  made  under  order  of  an  orphans'  court 
and  private  sales.  The  latter  are  exclusively  acts  of  the  par- 
ties, and  are  beyond  the  control  of  any  other  power.  The 
former  are  not  the  acts  of  the  decedent  or  his  heirs  or  dev- 
isees; they  are  the  acts  of  the  court,  and  they  require  no 
consent  of  the  owners.  In  substantial  fact,  the  purchaser 
buys  from  the  court  through  its  agent.  The  court  resei-ves  the 
power  to  decline  his  bid  and  to  disannul  the'  act  of  its  agent, 
until  the  sale  has  been  fully  consummated."     To  the  same 
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effect  is  Overdeer  v.  Updegraff,  69  Pa.  St.  110;  De  Haven's 
Appeal,  106  Pa.  St.  612.  The  bid  of  the  buyer  at  an  orphans' 
court  sale  is  but  an  offer  to  the  court,  which  the  court  may 
or  may  not  accept,  at  its  discretion:  Hays's  Appeal,  51  Pa. 
St.  58.  If  accepted,  however,  tlie  title  of  the  buyer  may 
for  some  purposes,  perhaps,  have  relation  to  the  date  of  his  pur- 
chase. An  administrator's  sale  of  land,  under  an  order  of 
the  orphans'  court  for  payment  of  debts,  is  worthless  without 
confirmation,  for  the  act  of  1832  expressly  requires  it;  Mov' 
gans  Appeal,  110  Pa.  St.  271. 

Even  in  the  case  of  a  sherifi''s  sale,  the  title  of  the  debtor  is 
not  divested,  nor  can  the  purchaser  maintain  ejectment,  or 
grant  a  lease  of  the  lands,  until  the  deed  has  been  acknowl- 
edged and  delivered:  Hall  v.  Benner,  1  Penr.  &  W.  402;  21 
Am.  Dec.  394.  It  may  be,  as  we  said  in  Holmes's  Appeal,  108 
Pa.  St.  23,  although  the  title  of  the  heirs  is  not  divested,  that 
the  purchaser  at  an  executor's  sale,  under  an  order  of  the 
orphans'  court  for  payment  of  the  decedent's  debts,  like  a  pur- 
chaser at  a  sheriff's  sale,  acquires  an  inceptive  title  or  interest 
in  the  property  at  the  time  of  the  sale,  which,  if  the  sale  be 
subsequently  confirmed,  and  a  deed  delivered,  may  support 
the  lien  of  a  judgment;  but  non  constat  that  this  sale  will  ever 
be  confirmed  or  a  deed  delivered.  And  certainly  no  one  will 
seriously  contend  that  this  inceptive  title,  whether  arising  cut 
ofasherifi''s  sale  or  an  orphans'  court  sale,  is  suflBcient  to 
support  a  claim  to  the  possession  prior  to  its  consummation 
by  the  confirmation  of  the  court  and  the  delivery  of  a  deed. 
If  a  purchaser,  when  the  property  is  struck  down  to  him,  may 
at  once  enter  into  the  possession  pending  proceedings  for  con- 
firmation, great  confusion  and  embarrassment  in  the  settle- 
ment of  estates  would  certainly  ensue;  for,  as  he  could  be 
dispossessed  only  by  ejectment,  the  heirs  or  executors  would 
be  subject  to  much  delay  and  useless  litigation.  It  is  not 
every  equitable  right  or  interest  in  lands  which  entitles  the 
owner  of  it  to  possession.  In  ordinary  sales  between  individ- 
uals in  their  own  right,  a  contract  to  sell  does  not,  ipso  facto, 
carry  a  right  of  possession  until  conveyance,  unless  the  inten- 
tion of  the  parties  to  that  effect  is  manifest  in  the  contract. 
"It  is  very  common,  it  is  true,"  says  Mr.  Justice  Agnew  in 
Weakland  v.  Hoffman,  50  Pa.  St.  517,  88  Am.  Dec.  560,  "to 
let  the  purchaser  in  upon  a  sale,  but  we  know  of  no  rule  of 
law  by  which  the  possession,  so  important  a  security  to  the 
rights  of  the  vendor,  shall  pass  from  him  without  his  covenant 
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or  consent."  See  also  Smith  v.  Patton,  1  Serg.  &  R.  84;  Baum 
V.  Dubois,  43  Pa.  St.  260;  Irvin  v.  Bleakley,  67  Pa.  St.  28;  ano 
also  the  very  recent  case  of  Mc Grew  v.  Foster,  113  Pa.  St.  642. 

We  are  of  opinion  that  the  learned  judge  of  the  court  below 
was  right  in  his  instruction  to  the  jury,  and  that  the  judgment 
was  properly  entered. 

Judgment  is  aflBrmed.         

Sales  of  Decedent's  Realty  —  Confirmation.  —  The  right  of  the  heirs 
to  the  land  ia  as  absolute  as  that  of  the  ancestor,  until  div^ested  by  a  valid 
sale  to  pay  debts  made  under  an  order  of  the  orphans'  court:  McCoy  v.  Scott, 
2  Rawle,  222;  19  Am.  Dec.  640,  and  note;  and  such  a  sale  is  not  valid,  and 
regarded  as  consummated,  until  confirmed  by  the  court:  Bea  v.  McEaefyron, 
13  Wend.  465;  28  Am.  Dec.  471,  and  note.  Confirmation  by  the  court  is 
essential  to  the  consummation  of  a  judicial  sale  of  realty:  Virginia  etc.  Ins. 
Co.  V.  Cottrell,  85  Va.  857;  17  Am.  St.  Rep.  108,  and  note.  OomiwkM  8tate 
Nat.  Barik  v.  If  eel,  53  Ark.  110;  22  Am.  St  Rep.  000,  and  note. 
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(137  Pennsylvania  State,  197.] 

Sale  of  GooDa  by  Sample  —  Measure  of  Damages  for  Breach  of 
Warranty.  —  Where  goods  are  sold  by  sample,  with  a  warranty  of 
quality,  and  are  retained  by  the  purchaser,  the  measure  of  damages  for 
a  breach  of  the  warranty  is  the  difference  between  the  market  value  of 
the  goods  contracted  for  and  of  the  goods  delivered;  and  in  an  action 
for  the  price  of  the  goods,  the  purchaser  may  interpose  this  difference 
as  a  defense  jwo  tanto. 

Sale  of  Goods  by  Sample  —  Scfficienot  of  Affidavit  of  Defense  in 
Action  for  Price.  —  An  affid'avit  of  defense,  setting  up  a  breach  of 
«varranty  in  a  sale  of  goods  by  sample,  in  an  action  for  their  price,  must 
contain  a  clear  and  concise  statement  of  the  facts  which  constitute  a 
basis  for  the  assessment  of  damages  under  the  rule  by  which  they  are 
measured.  All  the  elements  of  the  defense  must  appear  with  reason- 
able certainty  in  the  affidavit,  and  if  any  fact  essential  to  complete  such 
defense  is  omitted,  the  affidavit  is  insufficient. 

Sale  of  Goods  by  Sample  —  Sufficiency  of  Affidavit  of  Defense  in 
Action  for  Price.  —  An  affidavit  of  defense,  setting  up  a  breach  of 
warranty  in  a  sale  of  goods  by  sample,  in  an  action  for  their  price,  al- 
leging great  loss  by  reason  of  claims  made  by  customers,  and  their  can- 
cellation of  contracts  because  of  the  low  grade  and  inferior  quality  of 
goods  furnished,  is  insufficient,  as  failing  to  state  the  essential  facts  upon 
which  to  constitute  a  basis  for  the  assessment  of  damages.  Such  affida- 
vit should  at  least  state  the  quantity,  market  price,  and  difference  in 
quality  of  the  goods  purchased,  and  of  the  goods  delivered. 

Sale  of  Goods  by  Sample  — Presumption  against  Purchaser.  — In  an 
action  for  the  price  of  goods  sold  by  sample,  it  will  be  presumed,  in  the 
absence  of  averment  and  proof  to  the  contrary,  that  the  goods  were  in- 
spected by  the  purchaser  when  he  received  them,  and  that  be  knew 
their  grade  and  quality,  and  made  no  complaint  as  to  either. 
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Assumpsit  on  book-account  for  goods  sold  and  delivered. 
A  request  to  enter  judgment  for  plaintiffs,  for  want  of  a  suffi- 
cient affidavit  of  defense,  was  refused  by  the  court,  and  plain- 
tiffs appealed. 

George  H.  Earle,  Jr.,  and  Richard  P.  White^  for  the  appel- 
lants. 

Josiah  R.  Adams,  for  the  appellee. 

McCoLLUM  J.  It  is  averred  in  the  affidavit  of  defense  that 
the  notes  and  account  in  suit  represent  the  price  of  yarn  pur- 
chased by  the  defendant  of  the  plaintiffs,  by  sample,  which 
he  exhibited  to  them;  that  the  yarn  delivered  by  the  plain- 
tiffs to  the  defendant  was  inferior  in  grade  and  quality  to  the 
sample  shown,  and  that,  in  consequence  thereof,  he  has  sus- 
tained damage  to  the  amount  of  many  thousand  dollars  in 
excess  of  the  sum  demanded  by  the  plaintiffs.  It  is  to  be 
noted  that  neither  the  quantity,  market  price,  or  quality  of 
the  yarn  purchased,  or  of  the  yarn  delivered,  is  stated  in  the 
affidavit.  It  contains,  in  general  terms,  a  suggestion  of  a  loss 
of  custom  and  a  cancellation  of  contracts  as  a  result  of  a 
breach  of  warranty,  but  it  is  clearly  deficient  in  the  state- 
ment of  specific  facts  on  which  to  rest  the  legal  conclusions 
invoked.  It  does  not  allege  that  the  plaintiffs  were  manu- 
facturers of  yarn,  that  the  defendant  was  a  manufacturer  of 
cloth,  or  that  the  former  knew  for  what  purpose  the  yarn  was 
purchased  by  the  latter.  Its  inferences  and  conclusions  are 
not  authorized  by  its  facts.  There  is  nothing  in  it  on  which 
to  ground  a  claim  for  damages,  embracing  loss  of  custom  or 
a  cancellation  of  contracts. 

Where  goods  are  sold  with  a  warranty  of  quality,  and  are 
retained  by  the  purchaser,  the  measure  of  damages  for  a 
breach  of  the  warranty  is  the  difference  between  the  market 
value  of  the  goods  contracted  for  and  of  the  goods  delivered. 
In  an  action  for  the  price  of  the  goods,  the  purchaser  may 
interpose  this  difference  as  a  defense  "pro  tanto.  If  an  affi- 
davit of  defense  is  required,  it  should  contain  a  clear  and  con- 
cise statement  of  the  facts  which  constitute  a  basis  for  an 
assessment  of  the  damages  under  the  legal  rule  by  which 
they  are  measured.  All  the  elements  of  a  defense  should  ap- 
pear with  reasonable  certainty  in  the  affidavit,  and  if  any 
fact  essential  to  complete  the  defense  is  omitted,  the  affidavit 
is  insufficient.  In  the  present  action,  the  defendant  alleges 
that  he  has  sustained  great  loss  by  reason  of  claims  made 
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oil  him  by  his  customers,  and  their  cancellation  of  contracts 
with  him,  because  of  the  low  grade  and  inferior  quality  of  the 
yarn;  but  he  has  not  stated  a  single  fact  which  would  make 
these  matters  proper  items  of  damage  on  a  breach  of  the  war- 
ranty. An  affidavit  so  vague  and  evasive,  and  so  radically 
wrong  in  its  conclusions,  upon  the  few  facts  it  contains,  can- 
not be  approved.  In  the  absence  of  an  averment  to  the  con- 
trary, it  is  fair  to  presume  that  the  yarn  was  inspected  by  the 
purchaser  when  he  received  it,  and  that  he  then  knew  its 
grade  and  quality,  and  made  no  complaint  as  to  either. 

The  judgment  is  reversed;  and  it  is  ordered  that  the  record 
be  remitted  to  the  court  below,  with  direction  to  enter  judg- 
ment against  the  defendant  for  such  sum  as  to  right  and 
justice  may  belong,  unless  other  legal  or  equitable  cause  be 
shown  why  such  judgment  should  not  be  entered. 


Sales  by  Sample.  —  As  to  the  Effect  of  a  Sale  by  Sample  when 
the  vendee  ha8  an  opportunity  to  inspect  the  gooda  for  himself,  see  note  to 
Bradfm-d  v.  Manly,  7  Am.  Dec.  129.  Compare  Gould  v.  Stein,  149  Mass. 
570;  14  Am.  St.  Rep.  455,  and  note,  as  to  sales  by  sample  generally.  The 
vendee  may  rescind  hia  purcha.se,  upon  discovering  a  latent  defect  in  the 
goods  bought  by  sample:  Hudson  v.  Rocs,  72  Mich.  363.  In  sales  of  goods 
by  sample,  there  is  always  an  implied  warranty  that  the  goods  are  of  the 
kind  and  quality  of  the  sample:  BiHgham  v.  Retelsdorf,  73  Iowa,  712. 

Sales  —  Breach  of  Warranty  —  Damages.  —  The  right  to  recover  dam- 
ages for  the  breach  of  an  express  warranty  in  the  sales  of  chattels  survives 
the  acceptance  of  them  by  the  vendee:  Underwood  v.  Wo^,  131  111.  425;  19 
Am.  St.  Rep.  40,  and  note;  Fogg  v.  Rodgers,  84  Ky.  558.  The  measure  of 
damages  in  an  action  for  a  breach  of  warranty  of  soundness  is  the  difiFer- 
ence  between  the  value  of  the  thing  sold  at  the  time  of  the  sale,  if  it  were 
sound,  and  the  actual  value  thereof  with  the  defects:  Note  to  Gary  v.  Qru- 
man,  40  Am.  Dec.  303. 


Datz  v,  Phillips. 

[137  Pennsylvania  State,  203.] 

SpEomc  Pebfokmance,  Party  Seeking,  must  do  Equity.  —  Specific  per 
formance  is  not  of  right,  but  of  grace,  and  one  seeking  such  relief  in 
equity  must  show  himself  ready  and  willing  to  do  all  tlytt  he  ought  in 
good  conscience  to  do,  and  if  he  does  not,  his  bill  will  be  dismissed. 

Specific  Performance,  when  will  not  be  Granted.  —  Where  a  contract 
is  not  fair  or  the  conduct  of  the  party  seeking  its  specific  performance  is 
not  just  and  conscionable,  or  there  are  independent  circumstances  which 
will  render  the  operation  of  a  decree  of  specific  performance  harsh  and 
inequitable,  the  parties  will  be  left  to  their  remedy  at  law. 

Specific  Peeformancb,  when  will  not  be  Granted.  —  Specific  perform- 
ance of  an  agreement  to  close  windows  in  a  party-wall,  upon  receiving 
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one  year's  notice  and  one  half  the  cost  of  erecting  the  wall,  will  not  be 
granted  in  favor  of  a  party  who  has  violated  hia  part  of  the  agreement 
to  furnish  the  Imilding  of  defendant  with  certain  sewer  connections,  in*- 
consideration  of  a  surrender  of  an  easement  in  plaintiff 's  land. 

M.  Hampton  Todd^  for  the  appellant. 

James  Aylward  Develin  and  Theodore  D.  Rand,  for  the  ap-^ 
pellees. 

Williams.  J.     The  parties  to  this  litigation  own  contiguous 
lots  near  the  corner  of  Fourth  and  Arch  streets,  in  the  city  of 
Philadelphia.     The  plaintiffs  in  the  court  below  own  Nos.  70" 
and  72  North  Fourth  Street.    The  defendant's  lot  was  No.  410  ■ 
Arch  Street,  which,  extending  beyond  the  corner  lot  owned 
by  other  parties,  adjoined  and  formed  the  rear  boundary  of 
both  the  lots  of  the  plaintiffs.     On  the  back  side  of  No.  70' 
there  was  a  large  privy  well,  some  thirty  feet  deep  and  tea; 
wide,  to  the  use  of  which  the  defendant  had  a  title  which  is 
not  questioned,  and  to  which  he  had  access  for  himself  and  his 
tenants  by  means  of  an  opening  in  the  east  wall  of  his  building. 
Both  parties  were  desirous  to  rebuild  on  their  respective  lots. 
Negotiations  were  had  in  regard  to  the  privy  well  and  th&. 
drainage  for  the  new  buildings,  which  resulted  in  an  amicable- 
arrangement  by  which  Phillips  was  to  surrender  his  right  ta. 
the  privy  well,  and  permit  the  plaintifls  to  fill  it  up  and  build, 
over  the  ground.    In  exchange  for  the  right  thus  relinquished,, 
the  plaintiffs  were  to  provide  Phillips  with  a  suitable  connec- 
tion with  the  Fourth  Street  sewer  under  the  south  side  of  their 
building.     He  was  to  build,  therefore,  a  solid  wall  on  his  east 
line,  with  no  opening  in  it,  which  the  plaintiffs  could  use  as  a 
party-wall  in  the  erection  of  their  block.     This  he  did.     The 
plan  of  the  ^laintiflFs'  building  contemplated  the  use  of  thi» 
party-wall  for  their  first  floor,  and  a  shortening  of  the  stories 
above  the  first,  so  as  to  leave  a  recess  or  open  area  between  the 
party-wall  and  the  upper  stories  some  ten  or  twelve  feet  wide^ 
Into  this  area  it  was  agreed  that  Phillips  might  open  window* 
in  the  party-wall.     So  long  as  they  were  kept  open,  he  was 
not  to  ask  contribution  towards  the  cost  of  the  wall.     If  the 
plaintifis  wished  the  windows  closed,  they  were  to  give  Phil- 
lips one  year's  notice,  and  pay  their  share  of  the  cost  of  the 
wall.     This  agreement  was  reduced  to  writing,  at  the  instance 
of  Phillips,    and    presented    to   the   plaintiffs  for  execution. 
They  made  no  objection  to  the  contract  as  written,  but  de- 
layed its  execution  until  Phillips  had  completed  his  building 
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and  then  refused  to  sign  it.  They  filled  the  well,  and  built 
over  it  up  to  and  against  the  party-wall,  but  they  refused  or 
neglected  to  provide  the  sewer  connection  that  was  to  take  its 
place,  and  compelled  Phillips  to  provide  another  connection 
^ith  the  sewer  by  a  different  route,  and  at  a  relatively  large  cost. 
The  master  has  found  that  the  writt'en  contract  correctly  re- 
cited the  agreement  actually  made;  that  Phillips  surrendered 
his  right  to  the  well,  and  complied  with  the  contract  on  his 
part  in  regard  to  the  manner  of  building  the  party- wall.  He 
has  also  found  the  refusal  of  the  plaintiffs  to  provide  the 
promised  sewer  connection,  and  that  Phillips  has  suffered 
injury  in  consequence,  amounting  to  several  hundreds  of  dol- 
lars. Upon  this  state  of  facts,  the  plaintiffs  have  come  into  a 
court  of  equity  to  ask  that  Phillips  be  compelled  to  close  the 
'windows  opening  into  the  area,  in  accordance  with  his  agree- 
iuent  to  close  them  upon  a  year's  notice. 

The  learned  judge  who  sat  as  a  chancellor  in  this  case  made 
the  decree  asked  for,  treating  the  several  stipulations  that 
made  up  the  general  arrangement  between  these  parties  as 
severable  and  independent  in  their  character.  Such  of  them 
as  were  for  the  benefit  of  Phillips,  and  were  to  be  performed 
by  the  plaintiffs,  he  left  for  a  court  of  law  to  enforce  in  an  ac- 
tion for  damages;  but  a  stipulation  which  was  found  by  the 
master  to  be  part  of  the  general  arrangement,  which  was  for 
the  benefit  of  the  plaintiffs,  he  enforced  by  a  decree  in  equity. 
This,  we  think,  was  wrong.  If  the  case  presented  was  one 
for  specific  execution,  the  equities  of  both  parties  should  have 
been  protected.  But  we  think  the  plaintiffs  were  in  no 
position  to  ask  equitable  relief.  They  set  out  in  their 
bill  so  much  of  the  general  arrangement  as  related  to 
the  windows  in  the  party-wall.  The  defendant  replied,  in  sub- 
stance, that  the  stipulation  on  which  the  bill  rested  was  but 
a  part  of  an  agreement  made  before  the  work  of  rebuilding 
was  begun;  that  under  that  agreement,  he  had  surrendered 
his  right  to  a  privy  well  on  the  plaintiff's  ground,  and  erected 
a  party-wall  with  no  opening  in  it  on  the  first  floor,  against 
which  the  plaintiffs  had  built  their  new  building;-  that,  on  the 
other  hand,  the  plaintiffs  had  neglected  and  refused  to  keep 
the  agreement  on  their  part,  and  had  neither  provided  him 
with  a  sewer  connection,  as  promised,  nor  offered  to  make  any 
substitute  or  compensation  therefor.  The  report  of , the  mas- 
ter showed  the  facts  to  be  as  alleged  in  the  answer,  and  plain- 
itiffs  were  thus  found  to  be  standing  with  both  feet  on  their 
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own  broken  promises,  asking  a  chancellor  to  compel  Phillips  to 
keep  to  the  uttermost  his  promises  towards  them.  But  specific 
execution  is  not  of  right,  but  of  grace;  and  he  who  seeks  relief 
at  the  hands  of  a  chancellor  must  show  himself  ready  and 
willing  to  do  all  that  he  ought  in  good  conscience  to  do: 
Brightly's  Equity,  sec.  218.  If  he  does  not,  his  bill  will  be  dis- 
missed. If  the  contract  is  not  fair,  or  the  conduct  of  him  who 
'asks  its  enforcement  is  not  just  and  conscionable,  or  if  there 
are  independent  circumstances  which  will  render  the  opera- 
tion of  a  decree  of  specific  execution  harsh  and  inequitable,  the 
parties  will  be  left  to  their  remedies  at  law:  Brightly's  Equity, 
sec.  220.  Whether  the  stipulations  in  the  contract  are  sev- 
emble  or  not  is  not  the  important  question  in  this  case,  but 
whether  the  position  and  conduct  of  the  plaintiffs  are  such  as 
to  give  them  any  standing  in  a  court  of  equity.  They  had 
secured  the  surrender  by  Phillips  of  his  rights  on  their  land, 
and  the  erection  of  a  wall  with  no  openings  on  the  first  floor 
as  a  party- wall,  for  which  they  had  failed  to  make  the  prom- 
ised return,  and  were  still  refusing  to  make  any  return  what- 
ever. Under  such  circumstances,  they  cannot  be  heard  to  ask 
equitable  relief  in  regard  to  any  part  of  the  general  arrange- 
ment. Having  violated  it  themselves  in  every  important 
particular,  they  cannot  ask  its  specific  execution  at  the  hands 
of  a  chancellor.  They  must  do  equity  before  they  ask  equity. 
The  decree  appealed  from  is  now  reversed  and  set  aside, 
and  the  plaintifif 's  bill  is  dismissed,  the  costs  in  the  court  be- 
low and  in  this  court  to  be  paid  by  the  appellees. 


Specific  Performance.  —  As  to  what  is  necessary  to  give  a  court  of 
equity  jurisdiction  to  enforce  the  specific  performance  of  contracts,  see  note 
to  Anderson  v.  Green,  23  Am.  Dec.  423-431.  See  also  William  Rogers  Mfg. 
Co.  V.  Rogers,  58  Conn.  356;  18  Am.  St.  Rep.  278,  and  note;  Minneapolis  etc 
R'y  Co.  V.  Cox,  76  Iowa,  306;  14  Am.  St.  Rep.  216,  and  note;  Eckstein  v. 
Downing,  64  N.  H.  248;  10  Am.  St.  Rep.  404,  and  note.  The  party  seeking 
SI  ecilic  performance  must  be  free  from  all  blame  himself:  KeUy  v.  Central 
P.  R.  R.  Co.,  74  Cal.  557;  5  Am.  St.  Rep.  470.  For  he  who  seeks  equity  must 
do  equity:  Yard  v.  Pac.  Mut.  Ins.  Co.,  10  N.  J.  Eq.  480;  64  Am.  Dec.  467. 
Courts  of  equity  will  not  enforce  the  specific  performance  of  contracts  which 
are  fraudulent,  illegal,  hard,  or  unconscionable:  Swint  v.  Carr,  76  Ga.  322; 
2  Am.  St.  Rep.  44;  Vetfi  v.  Oierth,  92  Mo.  97;  Ramsay  v.  Gheen,  99  N.C.  215; 
Buckley  v.  Patterson,  39  Minn.  250;  Eaton  v.  Eaton,  6-i  N.  H.  493;  Duncan  v. 
Central  P.  R.  R.  Co.,  85  Ky.  525;  Mans/eld  v.  S/ierman,  81  Me.  365;  Byara 
V.  Stubbs,  85  Ala.  256. 
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Sale  of  Chattel,  What  Constitutes.  —  A  sale  of  a  chattel  is  the  transfer 
of  the  property  in  it  for  a  consideration,  and  is  ordinarily  effected  by  the 
delivery  of  the  thing  sold  to  the  buyer,  and  the  delivery  of  the  price  or  a 
security  therefor  to  the  seller. 

Sale  of  Chattel  Injurious  to  Third  Party  Void.  —  Parties  to  a  sale  of  a 
chattel  may  make  such  terms  and  conditions  as  are  convenient  to  them, 
but  when  such  terms  and  conditions  are  prejudicial  to  others,  or  are 
calculated  to  mislead  the  public,  they  are  void  as  to  those  who  would 
otherwise  be  injuriously  affected  by  them. 

Sale  of  Chattel  —  Retention  of  Title  by  Seller  —  Invalidity  as  to 
Innocent  Third  Parties.  —  The  title  to  a  chattel  sold  may  remain  in 
the  seller  as  security  for  the  purchase  price  by  agreement  of  the  parties, 
and  so  long  as  the  rights  of  innocent  third  parties  are  not  affected,  it 
may  be  enforced  according  to  its  terms;  still,  as  to  innocent  purchasers 
from  and  creditors  of  the  buyer,  such  agreement  gives  him  a  deceptive 
appearance  of  ownership  and  a  false  credit,  and  will  be  disregarded. 

Sale  of  Chattel — Possession  as  Presumption  of  Ownership. — When 
one  has  possession  of  personal  property,  those  who  deal  with  him  on  the 
credit  thereof  must  inquire  into  the  origin  and  nature  of  his  possession 
as  to  whether  or  not  he  is  a  purchaser  or  a  bailee,  and  when  it  is  learned 
that  he  is  a  purchaser,  his  continued  possession  raises  a  presumption  of 
continued  ownership  which  is  conclusive  in  favor  of  bonajide  purchasers 
and  creditors. 

Sale  of  Chattel — Retention  of  Title  —  Right  of  Innocent  Pur- 
chaser. —  Where  the  owner  of  goods  sells  them  to  one  party  and  re- 
tains the  possession,  afterwards  selling  them  to  another  innocent 
purchaser,  who  takes  possession,  the  first  purchaser  loses  his  title,  no 
matter  if  he  acted  in  good  faith,  paid  a  fair  price,  and  left  the  goods 
with  the  seller  because  of  his  confidence  in  and  desire  to  aid  him. 

Sale  of  Chattels  —  Retention  of  Possession  as  Evidence  of  Fraud.  — 
Retention  of  possession  by  the  seller,  upon  a  sale  of  chattels,  is  not 
merely  evidence  of  fraud,  but  in  itself  makes  the  transaction  fraudulent 
as  to  subsequent  bona  fide  creditors  and  purchasers  from  him. 

Sale  of  Chattels  —  Change  of  Possession,  how  Determined. — In  de- 
ciding the  sufficiency  of  possession  taken  by  the  purchaser  of  a  chattel, 
to  protect  him  against  subsequent  purchasers  or  creditors  in  good  faith, 
the  character  of  the  property,  the  use  to  be  made  of  it,  the  nature  and 
object  of  the  transaction,  the  position  of  the  parties,  and  the  usages  of 
trade  or  business  must  all  be  considered. 

Sale  of  Chattels  —  Sufficiency  of  Change  op  Possession. — The  pur- 
chaser of  goods  must,  for  the  protection  of  himself  and  the  public,  take 
such  possession  as  is  usual  and  reasonable,  in  view  of  all  the  circumstances 
of  his  purchase,  where  the  property  is  capable  of  delivery;  and  as  between 
himself  and  subsequent  purchasers  in  good  faith  and  creditors,  he  must 
bear  the  loss  of  his  neglect  in  this  respect. 

Sale  of  Chattels  —  Sufficiency  of  Changk  of  Possession.  —  A  sale  of 
horses  and  a  wagon  and  harness  under  an  arrangement  by  the  purchaser 
with  the  seller  that  the  former  should  have  the  use  of  the  stable  where 
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they  were  kept,  and  should  continne  to  care  for  them  until  ready  to  re- 
move them,  with  no  other  change  of  possession,  is  fraudulent  and 
void  as  against  a  subsequent  execution  creditor  of  the  seller. 

C.  George  Olmstead  and  S.  M.  Brainard,  for  the  appellants. 

J.  W.  Sprowl  and  A.  F.  Bole,  for  the  appellee. 

Williams,  J.  The  character  of  the  argument  in  this  case 
leads  us  to  believe  that  in  some  portions  of  the  state  there  is 
a  tendency  to  regard  the  authority  of  the  earlier  cases  relating 
to  fraud  in  law  in  the  sale  of  personal  property  as  seriously 
impaired,  and  to  treat  such  sales  as  valid,  or  not,  according  to 
tiie  finding  of  a  jury  upon  the  existence  of  fraud  in  fact  in 
the  transaction.  It  may  be  well,  therefore,  to  examine  our 
cases,  in  order  to  make  their  effect  and  the  present  state  of 
the  law  upon  this  subject  clear. 

The  distinction  between  real  and  personal  property  is  famil- 
iar even  to  laymen.  Such  property  as  may  attend  the  person 
of  the  owner  is  called  personal.  It  is  in  his  presence  and 
possession,  and  under  his  control.  The  evidence  of  his  owner- 
ship is,  prima  facie,  in  his  actual  hold  on  or  possession  of  the 
articles,  and  proof  of  his  possession  makes  a  sufficient  show- 
ing of  title  to  sustain  an  action  against  a  wrong-doer.  A  sale 
of  a  chattel  is  a  transfer  of  the  property  in  it  for  a  considera- 
tion. It  is  ordinarily  effected  by  the  delivery  of  the  thing 
sold  to  the  buyer,  and  the  delivery  of  the  price  or  a  security 
therefor  to  the  seller.  The  transfer  of  the  property  in  the 
thing  is  effected  by  the  transfer  of  the  thing  itself  to  the  pos- 
session of  the  purchaser.  But  while  this  is  the  general  rule, 
it  is  true  that  parties  may  modify  it  within  certain  limits  by 
their  contracts,  and  may  make  sales  on  such  terms  and  con- 
ditions as  are  convenient  to  them.  But  when  such  terms  and 
conditions  are  prejudicial  to  others,  or  are  calculated  to  mislead 
the  public,  they  will  be  held  to  be  void  as  to  those  who  would 
otherwise  be  injuriously  affected  by  them.  It  may  be  convenient 
for  the  parties  to  agree  that  the  title  to  the  thing  sold  shall  re- 
main in  the  seller  as  a  security  for  the  price  to  be  paid;  and  so 
long  as  the  rights  of  no  persons  but  themselves  are  affected  by  it, 
the  agreement  may  be  enforced  according  to  its  terms.  As  to 
purchasers  from  and  creditors  of  the  buyer,  however,  such  an 
arrangement  gives  him  a  deceptive  appearance  of  ownership 
and  a  false  credit,  and  for  protection  of  such  purchasers  and 
creditors  the  private  agreement  between  himself  and  his 
vendor  will  be  disregarded.     The  reservation  of  the  title,  not- 
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withstanding  an  agreement  of  sale  and  an  actual  delivery  in 
pursuance  of  it,  may  be  good  between  the  parties,  but  as  to 
all  persons  dealing  with  the  buyer  without  notice  of  the  reser- 
vation, it  is  without  force  and  void:  Rose  v.  Story,  1  Pa.  St. 
190;  44  Am.  Dec.  121;  Edwards's  Appeal,  105  Pa.  103.  Such 
an  arrangement  cannot  be  sustained  as  a  bailment.  It  is  of 
the  essence  of  a  contract  of  bailment  that  the  article  bailed  be 
returned,  in  its  own  or  some  altered  form,  to  the  bailor,  so  that 
he  may  have  his  own  again:  Benjamin  on  Sales,  6.  In  con- 
tracts of  sale,  however,  the  seller  stipulates  for  a  price  as  the 
equivalent  of  his  goods.  The  buyer  takes  the  goods  as  owner; 
the  seller  accepts  the  price  in  exchange  for  them.  If  the 
seller  delivers  the  goods  without  demanding  payment,  he  takes 
the  risk  of  the  integrity  and  solvency  of  the  buyer.  If  the 
buyer  pays  the  price  without  taking  possession  of  his  goods, 
he  takes  the  risk  of  the  integrity  and  solvency  of  his  vendor, 
and  a  subsequent  bona  fide  purchaser  will  take  a  good  title. 
This  was  held  in  Clow  v.  Woods,  5  Serg.  &  R.  275,  9  Am.  Dec. 
346,  followed,  not  long  after,  by  Bahh  v.  Clemson,  10  Serg.  & 
R.  419;  13  Am.  Dec.  684.  The  rule  laid  down  in  these  cases 
has  been  recognized  and  applied  in  a  long  line  of  decisions 
extending  from  1819  to  the  present  year.  Among  these  are 
Streeper  v.  Eckart,  2  Whart.  302;  30  Am.  Dec.  258;  Eagle  v. 
Eichelberger,  6  Watts,  29;  31  Am.  Dec.  449;  Young  v.  Mc- 
Clure,  2  Watts  &  S.  147;  Uarr  v.  Reitz,  53  Pa.  St.  256;  Craw- 
ford V.  Davis,  99  Pa.  St.  576;  Miller  v.  Browarsky,  130  Pa.  St. 
372. 

The  result  of  the  cases  seems  to  be,  that  when  one  comes 
into  possession  of  personal  property,  those  who  deal  with  him 
on  the  credit  of  such  property  must  inquire  into  the  origin 
and  nature  of  his  possession,  so  as  to  know  whether  he  is  a 
purchaser  or  a  bailee.  When  it  is  learned  that  he  is  a  pur- 
chaser, his  continued  possession  of  the  same  goods  affords  a 
basis  for  the  presumption  of  continued  ownership,  and  this  is 
a  conclusive  presumption  in  favor  of  bona  fide  purchasers  and 
creditors.  Under  such  circumstances  there  is  nothing  to  sug- 
gest the  necessity  for  further  inquiry  into  the  character  of  the 
possession,  and  for  that  reason  there  is  no  duty  to  make  it. 
If,  therefore,  the  owner  of  goods  sells  them  to  A,  but.  re- 
tains the  possession,  and  afterwards  sells  them  to  B,  an  inno- 
cent purchaser,  who  takes  possession,  the  title  of  A  is  gone.  It 
is  of  no  consequence  that  he  acted  in  good  faith  and  paid  a 
fair  price,  nor  that  his  reasons  for  leaving  the  goods  with  his 
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vendor  were  such  as  grew  out  of  his  confidence  in  or  desire  to 
aid  him.  The  fact  that  the  goods  were  left  in  the  hands  of. 
their  former  owner,  with  nothing  to  indicate  that  his  relation! 
towards  them  was  changed,  put  it  in  his  power  to  sell  them! 
again  for  a  full  price  to  an  innocent  purchaser.  When  he 
makes  such  sale,  one  of  the  purchasers  must  lose  the  money" 
he  has  paid.  Assuming  that  both  are  alike  honest,  on  which 
of  them  ought  the  loss  to  fall?  Clearly,  on  him  whose 
act  or  omission  has  made  or  contributed  to  make  the  loss 
possible.  This  result  is  reached  by  treating  the  neglect  to> 
take  possession  as  a  constructive  fraud  upon  the  last  pur- 
chaser, without  regard  to  the  existence  of  fraud  in  fact.  The 
failure  to  take  possession  left  the  former  owner  in  the  same 
apparent  relation  to  his  goods  as  before,  and  made  it  possible 
for  him  to  sell  them  again.  The  consequences  to  the  second 
purchaser  are  the  same,  if  the  title  does  not  pass  to  him,  a& 
though  the  first  sale  had  been  contrived  for  the  express  pur- 
pose of  defrauding  him  of  his  money.  Looking  at  results,  the 
law  declares  the  first  sale  to  be  a  fraud  as  to  subsequent  pur- 
chasers and  creditors,  and  so  fixes  the  loss  on  the  person  who 
ought  to  bear  it. 

This  rule  was  stated  by  the  courts  of  the  United  States  as 
early  as  1803,  in  Hamilton  v.  Evssell,  1  Cranch,  310.  It  had 
been  applied  by  the  English  courts  still  earlier.  The  leading 
case  in  England  seems  to  be  Edwards  v.  Harben,  2  Term  Rep. 
587.  The  point  in  controversy  in  that  case  is  thus  stated  in 
the  opinion  of  the  court:  "This  case  has  been  argued  by  the 
defendant's  counsel  as  being  a  case  in  which  the  want  of  pos- 
session is  only  evidence  of  fraud,  and  not  such  a  circumstance^ 
per  se,  as  makes  the  transaction  fraudulent  in  point  of  law"; 
and  the  court  held,  adversely  to  the  position  of  defendant'^ 
counsel,  that  a  sale  of  personal  goods  without  a  delivery  of 
possession  was  a  fraud,  in  law,  upon  a  subsequent  bona  fide 
purchaser.  The  controversy  over  the  point  raised  in  Edwards 
V.  Harben,  2  Term  Rep.  587,  has  been  continued  on  both  sides 
of  the  Atlantic,  and  in  some  courts  is  still  an  open  one.  In 
some  of  the  states  it  has  been  settled  by  statute.  In  New 
York,  the  statute  provides  that  "  every  sale  made  by  a  vendor 
of  goods  and  chattels  in  his  possession  or  under  his  control^ 
....  unless  the  same  be  accompanied  by  an  immediate  de- 
livery, and  be  followed  by  an  actual  and  continued  change  of 
possession  of  the  things  sold,  ....  shall  be  presumed  to  be 
fraudulent  and  void  as  against  the  creditors  ....  of  the  ven- 
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dor,  ....  or  subsequent  purchasers  in  good  faith;  and  shall 
be  conclusive  evidence  of  fraud,  unless  it  shall  be  made  to 
appear  on  the  part  of  the  person  claiming  under  such  sale 
....  that  the  same  was  made  in  good  faith,  and  without  any- 
intent  to  defraud  such  creditors  or  purchasers."  Under  this 
statute,  the  courts  of  New  York  must,  in  all  cases  where  the 
conflict  is  between  a  first  and  a  subsequent  purchaser,  submit 
the  bona  fides  of  the  conduct  of  the  first  purchaser  to  a  jury, 
with  an  instruction  to  sustain  his  title,  regardless  of  the  want 
of  a  delivery,  unless  his  conduct  was  fraudulent  in  fact.  Sim- 
ilar statutory  provisions  exist  in  several  other  states,  and  the 
course  of  decision  in  such  states  has  been  controlled  by  them. 
Our  own  legislature  has  refrained  from  any  interference  with 
"the  rule  so  well  settled  by  the  courts,  and  so  just  and  salutary 
in  its  operation.  It  still  rests,  therefore,  on  the  same  founda- 
tion on  which  it  was  originally  put,  as  appears  by  the  recent" 
•case  of  Miller  v.  Browarsky,  130  Pa.  St.  372,  decided  in  Novem- 
ber last.  This  court  said,  in  that  case,  that  the  law  imputes 
fraud  to  the  first  purchaser  because  of  his  laches.  His  neglect 
to  do  what  he  ought  to  have  done  for  the  protection  of  others 
requires  that  he  should  be  postponed  in  favor  of  those  who 
■must  otherwise  lose  by  his  conduct.  His  motives  are  not  ma- 
terial. The  consequences  of  his  neglect  to  take  possession  are 
none  the  less  serious  to  subsequent  purchasers  because  no 
harm  was  intended.  His  liability  grows  out  of  his  acts  or 
omissions,  not  out  of  his  intentions.  Assuming  that  his  con- 
duct is  free  from  actual  fraud,  yet  he,  or  the  subsequent  ven- 
dee, must  lose,  and  it  is  a  proper  case  for  the  application  of 
the  maxim  of  the  common  law,  that  when  a  loss  must  fall  on 
one  of  two  innocent  persons,  it  ought  to  fall  on  him  whose  act 
or  omission  caused  it. 

It  is,  as  we  have  seen,  well  settled  in  this  state  that  it  is  the 
<duty  of  the  purchaser  of  personal  property  to  take  possession 
of  the  goods  purchased;  but  the  question  remains.  What  is  a 
sufficient  taking  of  possession  to  protect  the  purchaser?  This 
question  has  been  answered  in  a  line  of  cases  which  begins 
with  Eagle  v.  Eichelberger,  6  Watts,  29;  31  Am.  Dec.  449.  In 
that  case  this  court  said  that  the  duty  of  the  purchaser  was 
afifected  by  the  nature  of  the  transaction,  and  that  a  delivery 
in  accordance  with  the  usages  of  the  trade  or  business  in 
•which  the  sale  was  made  was  a  sufficient  delivery.  In  Hugus 
V.  Robinson,  24  Pa.  St.  9,  it  was  further  said  that  the  delivery 
must  be  such  as  usually  and  naturally  attends  such  a  trans- 
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action,  and  that  the  purchaser  taking  such  possession  has 
fully  discharged  his  duty  to  the  public.  Barr  v,  Reitz,  53  Pa. 
St.  256,  presented  the  question  on  a  new  state  of  facts.  The 
owner  of  household  goods  sold  them,  moved  out  of  the  house 
in  which  they  were,  and  delivered  the  keys  to  the  purchaser. 
We  held,  on  these  facts,  that  the  previous  visible  relation  be- 
tween the  owner  and  his  goods  was  broken.  Whether  the 
goods  were  removed  from  the  house  in  which  the  owner  re- 
mained, or  the  owner  removed  from  the  house  where  the  goods 
remained,  the  visible  relation  between  them  was  broken,  and 
the  public  was  put  on  the  duty  to  inquire.  McMarlan  v. 
English,  74  Pa.  St.  296,  was  the  case  of  a  sale  of  a  stock  of 
goods  in  a  store,  of  which  possession  was  taken  in  bulk.  This 
was  held  sufficient,  and  it  was  said  that,  in  fixing  upon  the 
duty  of  the  purchaser,  the  nature  of  the  property,  the  relation 
of  the  parties  to  it  and  to  each  other,  must  be  considered,  and 
the  possession  taken  of  the  stock  must  be  such  as  was  usual 
in  such  cases,  and  consistent  with  the  nature  and  situation  of 
the  goods,  looked  at  in  connection  with  the  business  for  which 
they  were  held.  In  Evans  v.  Scott,  89  Pa.  St.  136,  it  appeared 
that  two  brothers  lived  together  in  the  same  house.  One 
owned  all  the  furniture.  The  other  bought  a  carpet  on  credit- 
which  was  laid  -in  the  house.  When  the  credit  expired,  he 
did  not  pay  for  it.  The  other  then  went  to  the  seller,  paid  the 
price,  and  had  a  bill  of  sale  made  to  himself.  This  was  held 
to  give  him  a  title,  and  it  was  said  that,  in  considering  the 
question  of  possession,  his  relation  to  the  house  and  its  furni- 
ture must  be  taken  into  the  account.  The  results  of  these 
cases  were  summarized  in  Crawford  v.  Davis,  99  Pa.  St.  576, 
where  it  was  said  that  the  character  of  the  property,  the  use 
to  be  made  of  it,  the  nature  and  object  of  the  transaction,  the 
position  of  the  parties,  and  the  usages  of  the  trade  or  business 
are  all  to  be  considered  in  deciding  the  sufficiency  of  the  pos- 
session taken  by  the  purchaser.  This  was  repeated  in  McClure 
V.  Forney,  107  Pa.  St.  414,  and  in  Renninger  v.  Spatz,  128  Pa. 
St.  524;  15  Am.  St.  Rep.  692. 

Another  line  of  cases  began  with  Linton  v.  Butz,  7  Pa.  St. 
89,  47  Am.  Dec.  501,  in  which  it  was  held  that  the  purchaser 
was  not  bound  to  take  actual  possession,  where  the  vendor 
was  not  in  possession  at  the  time  of  the  sale.  In  that  case, 
the  article  sold  was  in  the  hands  of  a  bailee,  and  the  delivery 
of  an  order  on  him  for  it  was  held  to  be  a  sufficient  delivery 
of  the  article.     So  goods  in  the  hands  of  a  carrier,  or  stored 
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in  a  warehouse,  may  be  delivered  by  a  delivery  of  the  bill  of 
lading  or  the  warehouseman's  receipt:  Bond  v.  Bunting,  78 
Pa.  St.  210.  All  these  cases  recognize  the  rule,  while  they 
qualify  it  as  the  circumstances  require  in  order  to  make  its 
application  just.  The  general  rule  undoubtedly  is,  that  the 
purchaser  of  goods  must,  for  the  protection  of  the  public,  take 
such  possession  as  is  usual  and  reasonable  in  view  of  all  the 
circumstances  of  his  purchase.  If  he  neglects  this  obvious 
duty,  then,  as  between  himself  and  subsequent  vendees  or 
creditors,  he  must  bear  the  loss  resulting  from  his  neglect. 

Such  being  the  law  in  this  state,  it  only  remains  to  apply  it 
to  the  case  before  us.  The  property  in  controversy  is  a  pair  of 
horses,  harness,  and  wagon.  The  former  owner  was  Mulkie; 
the  present  claimant  is  Stephens.  Mulkie  owned  an  oil  re- 
finery in  Corry,  which  was  inclosed  with  a  high  fence.  Among 
the  buildings  in  the  inclosure  was  one  used  as  a  barn,  in  which 
the  horses,  harness,  wagon,  and  some  other  property  of  Mul- 
kie were  kept.  The  horses  were  groomed  and  driven  by  Keefer, 
an  employee  of  Mulkie,  who  also  carried  a  key  to  the  barn. 
Stephens  was  a  cooper,  living  in  Titusville,  who  supplied  the 
refinery  with  barrels.  In  May,  1888,  he  met  Mulkie  in  the 
street,  in  Corry,  who  proposed  to  sell  him  the  horses,  harness, 
and  wagon,  to  apply  on  his  account  for  barrels.  The  property 
was  not  present,  and  Stephens  did  not  go  to  see  it  or  make  any 
bargain  for  it.  On  the  29th  of  May,  as  he  testifies,  he  wrote 
from  Titusville,  proposing  to  take  the  property  on  account  at 
$550.  Three  days  later,  a  fieri  facias  was  issued  against  Mul- 
kie, and  the  property  was  seized  and  sold  by  the  sheriff  as  his. 
When  seized  the  property  was  in  MulkieVbarn  on  the  refinery 
property,  under  the  care  of  Keefer.  Stephens  brought  this  ac- 
tion to  recover  the  value  of  the  property.  It  is  not  alleged  that 
he  ever  took  possession  of  the  property  in  person,  or  that  he  sent 
any  one  to  take  possession  for  him,  but  he  claims  to  have  been 
in  actual  possession  by  force  of  the  following  circumstances, 
viz.:  (a)  That  he  had  an  arrangement  with  Mulkie  for  the  use 
of  the  stables  until  he  should  be  ready  to  niove  the  property; 
(6)  That  he  had  an  arrangement  with  Keefer  to  continue  to 
care  for  it;  (c)  That  Keefer  carried  the  key  to  the  barn.  By 
virtue  of  these  arrangements,  he  urges  that  he  became  a  lessee 
of  the  barn,  an  employer  of  Keefer,  and  a  purchaser  in  actual 
possession  of  the  property.  But  what  change  had  taken  place 
in  the  relation  between  Mulkie  and  his  property?  The  barn 
remained  within  his  inclosure.     The  property  remained  in  the 
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barn.  Keefer  remained  in  care  of  it.  There  was  not  the 
slightest  visible  change  in  any  particular  in  the  relation  of 
Mulkie  to  the  barn,  the  personal  property,  or  the  employee  ir> 
charge  of  it.  Keefer  carried  the  key  and  drove  the  team, 
after  the  letter  of  May  29th,  just  as  before.  The  team  was 
kept  in  the  same  place  inside  the  refinery  yard,  and  Mulkie 
was  in  the  same  visible  possession  of  the  refinery.  The  prop- 
erty was  capable  of  an  actual  delivery,  and  was  such  as  usu- 
ally and  naturally  passes  to  a  purchaser  by  delivery.  It  was 
the  duty  of  Stephens  to  take  possession  of  it  in  the  manner 
that  is  usual  upon  a  sale  of  such  articles,  so  that  the  visible 
relation  between  the  former  owner  and  the  goods  should  be 
changed.  Failing  to  do  this,  he  must  not  complain  of  the 
consequences. 

The  law  was  well  stated  in  the  defendant's  fourth,  tenth, 
eleventh,  and  twelfth  points,  by  which  an  instruction  to  the 
jury  was  asked,  to  the  effect  that  if  there  was  no  visible 
change  of  possession,  the  sale  was  fraudulent  in  law,  notwith- 
standing the  jury  might  find  that  Stephens  and  Mulkie  had 
acted  honestly  in  the  transaction.  The  learned  judge  refused 
BO  to  charge,  and  in  answer  to  defendant's  third  point  told  the 
jury  that  the  public  was  bound  to  make  "proper  inquiry" 
about  the  title  to  the  property,  overlooking  the  fact  that  the 
evidence  disclosed  no  reason  for  inquiry,  or  for  doubting  the 
continued  ownership  of  Mulkie.  This  instruction  seems  to 
have  been  influenced  by  a  supposed  analogy  between  this 
case  and  Barr  v.  Reitz,  53  Pa.  St.  256.  In  that  case  the  seller 
moved  out  of  the  house  in  which  he  had  been  living,  and  in 
which  the  goods  were,  and  delivered  the  keys  of  the  house  to 
his  vendee.  His  former  relation  to  his  goods  was  visibly 
broken,  and  the  public  was  thereby  put  upon  inquiry.  In  this 
case  Mulkie  remained  in  possession  of  the  refinery;  the  prop- 
erty remained  in  the  stable  within  the  inclosure;  the  key  was 
carried  by  the  same  person,  who  went  out  and  in  just  as  be- 
fore; and  so  far  as  the  public  could  see  or  know,  there  was  no 
change  in  the  relation  previously  existing  between  Mulkie 
and  his  stable,  or  the  property  in  it,  or  the  hired  man  in 
charge  of  it.  There  was  no  delivery  of  possession  to  Stephens, 
and  as  against  subsequent  purchasers  and  oreditors,  he  had 
no  title. 

The  judgment  is  reversed. 


Sale  of  CaArrEL,  What  CoNSTirtrrES.  —  As  to  what  things  are  essential 
to  the  consummatioQ  of  a  sale  of  a  chattel,  see  Love  v.  State,  78  Ga.   66;  6 


876  Clement  v.  City  of  Philadelphia.  [Penn. 

Am.  St.  Rep.  234,  and  note;  Oreene  v.  Levyia,  85  Ala.  221;  7  Am.  St.  Rep.  42, 
and  note. 

Sales  op  Personaltt  —  Retention  of  Possession  by  thi  Vendor.  — 
'  As  to  the  eflfect  of  a  sale  of  personal  property,  when  possession  is  not  deliv- 
ered to  the  vendee,  but  retained  by  the  vendor,  where  the  rights  of  third  per- 
sons are  involved,  see  Renninrjer  v.  Spatz,  128  Pa.  St.  524;  15  Am.  St.  Rep. 
692,  and  particularly  note  (394-696.  An  actual  and  continued  change  of 
possession  is  necessary  to  the  validity  of  sale  of  personalty,  as  against  the 
vendor's  creditors:  Gould  v.  Huntley,  73  Cal.  399;  Schumacher  v.  Connolly, 
75  Cal.  282;  Buddie  v.  Givens,  76  Cal.  457;  TuneU  v.  Larson,  39  Minn.  269; 
Siedenbach  v.  Riley,  111  N.  Y.  560.  But  the  presumption  of  fraud  from  a 
■want  of  delivery  of  the  chattel  to  the  purchaser  may  be  rebutted  by  the 
proper  evidence:  Fitzgerald  v.  Meyer,  25  Neb.  77.  Compare  Peahody  v,  Lan- 
don,  61  Vt.  318;  15  Am.  St.  Rep.  903,  and  note  912-917. 


Clement  v.  City  of  Philadelphia. 

[137  Pennsylvania  State,  328.] 

Municipal  Corporation  —  Right  to  Set  off  Judgment  Debt  against 
CoNTRAcroR.  —  Where  a  person  who  is  doing  work  for  a  city  under  con- 
tract is  also  a  judgment  debtor  of  such  city,  the  latter  can  require  him 
to  complete  the  work  according  to  the  contract,  and  in  an  action  for  the 
price  can  set  off  its  judgment  against  him,  notwithstanding  the  fact  that 
he  borrowed  money  to  pay  for  labor  and  materials  to  complete  the  con- 
tract. 

Municipal  Corporations — Right  to  Set  off  Judgment  Debt  against 
Contractor  or  his  Assignee.  —  Where  a  contractor  doing  work  for  a 
city  is  also  its  judgment  debtor,  and  consents  that  it  shall  set  oflp  part  of 
the  contract  price  in  payment  of  its  judgment,  an  agreement,  of  which 
the  city  is  ignorant,  between  the  contractor  and  his  surety,  that  the 
latter  is  to  receive,  as  security  for  advances  made  by  him,  all  warrants 
for  money  to  become  due  on  the  contract  does  not  give  the  surety  an 
equitable  or  legal  claim  superior  to  the  city's  right  of  set-off.  Hence  the 
surety  cannot  recover  of  the  city  the  money  so  appropriated  in  satisfac- 
tion of  its  judgment. 

Municipal  Corporations  —  Right  to  Set  off  Judgment  Debt  against 
Contractor  or  his  Surety  and  Assignee.  —  Where  a  city  contractor 
is  also  the  judgment  debtor  of  the  city,  notice  to  the  latter  of  a  power 
of  attorney,  empowering  the  surety  of  the  contractor  to  receive  all  war- 
rants coming  to  the  latter,  is  not  notice  of  the  surety's  interest  for  ad- 
vances made  on  the  contract,  and  imposes  no  duty  on  the  city  to  notify 
him  of  its  judgment  against  the  contractor,  or  to  relinquish  its  right  of 
set-off  against  the  money  due  on  the  contract. 

David  W.  Sellers  and  William  Nelson  West^  for  the  appellant. 

Abraham  M,  Beitler  and   Charles  F.  Warwick,  for  the  "ap- 
pellee. 

McCoLLUM,  J.     Clement,  while  indebted  to  the  city,  entered 
into  a  contract  with  it  to  complete  the  repairs  to  South  Street 
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bridge,  and  he  performed  the  work  according  to  his  agreement. 
A  portion  of  the  contract  price  was  applied,  with  his  consent, 
to  the  payment  of  his  debt  to  the  city.  Josephs,  who  was  his 
surety  on  the  bond  accompanying  the  contract,  brings  this  ac- 
tion to  recover  the  amount  so  applied,  alleging  that  he  has  an 
equitable  claim  to  it  superior  to  the  city's  right  of  appropriation 
or  set-off.  When  he  became  surety,  and  before  any  work  was 
done  under  the  contract,  he  received  from  Clement  a  letter  of 
attorney,  which  he  filed  with  the  city  controller.  By  it  he  was 
authorized  to  receive  all  warrants  which  might  be  coming  to 
Clement  under  his  contract  with  the  city.  It  constituted  Jo- 
sephs the  attorney  in  fact  of  Clement  for  this  purpose,  and  this 
was  the  scope  of  the  power  conferred  by  it. 

It  now  appears  that  there  was  an  agreement  between  Clem- 
ent and  Josephs,  by  which  the  latter  was  to  advance  to  the  for- 
mer, from  time  to  time,  the  funds  necessary  to  pay  for  the 
work  and  materials  needed  to  complete  his  contract  with  the 
city,  and  as  compensation  therefor  was  to  receive  "  half  the  net 
pi  ofits  of  the  said  Clement  on  the  said  contract."  As  security 
for  his  advances,  Josephs  was  to  "  receive  all  warrants  for 
moneys  to  become  due  to  the  said  Clement  from  the  city, 
for  or  on  acount  of  the  said  work."  and  from  the  moneys  aris- 
ing from  said  warrants  he  was  authorized  to  retain  the  amount 
of  his  advances  and  compensation.  The  city  was  not  advised 
of  this  agreement,  nor  of  the  loan  made  in  pursuance  of  it.  It 
knew  that  Josephs  had  signed  the  bond  of  Clement,  and  that 
he  held  the  power  of  attorney  mentioned,  but  it  had  no  reason 
to  suppose  that  he  was  interested  in  the  contract  or  the  moneys 
arising  therefrom.  It  owed  him  no  duty  to  give  notice  that 
Clement  was  its  debtor,  or  to  relinquish  its  right  of  set-off. 

The  money  furnished  by  Josephs  to  Clement  in  pursuance 
of  their  agreement  was  a  loan  under  the  act  of  April  6,  1870 
(P,  L.  56),  to  be  compensated  by  a  share  of  the  profits  on  the 
bridge  contract,  in  lieu  of  interest  on  the  sums  advanced,  and 
the  rights  of  the  city  under  its  contract  with  Clement  were  not 
impaired  by  it.  The  city  could  require  Clement  to  complete 
the  work  according  to  his  agreement,  and,  in  an  action  for  the 
price  of  it,  set  off  its  judgment  against  him:  Metzgar  v.  MetZ' 
gar,  1  Rawle,  227;  Jacoby  v.  Guier,  6  Serg.  &  R.  448;  Filbert 
V.  Hawk,  8  Watts,  443;  Lloyd's  Appeal,  95  Pa.  St.  518.  The 
claim  against  the  city  is  founded  on  Clement's  performance 
of  liis  contract,  and  the  fact  that  he  borrowed  money  to  pay 
for  labor  and  materials  to  complete  it  cannot  enlarge  the  claim 
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nor  destroy  the  defenses  to  it.  It  was  Clement's  money,  and 
the  sura  which  he  could  recover  in  a  suit  on  his  contract,  which 
Josephs  was  authorized  to  receive  from  the  city,  and  this  was 
the  only  right  against  the  city  which  the  power  of  attorney 
and  the  agreement  to  secure  his  advances  and  compensation 
gave  him. 

In  Philadelphia  v.  Lockhardt,  73  Pa.  St.  211,  the  contractor 
had  assigned  all  moneys  due  and  to  become  due  under  his  con- 
tract with  the  city,  to  Pyle  and  Hansell,  who,  on  the  faith  of  the 
assignment,  furnished  the  lumber  for  the  building,  accepted 
orders  from  and  acted  as  trustees  for  all  the  mechanics  and 
material-men,  and  virtually  assumed  and  discharged  all  the 
obligations  of  their  assignor  under  the  contract.  The  city,  with 
full  knowledge  of  these  facts,  and  after  repeated  recognition  of 
the  right  of  the  assignees  to  receive  the  moneys  arising  from 
the  contract,  paid  a  portion  of  them  to  the  contractor,  and  at- 
tempted to  justify  the  payment  on  the  ground  that  the  assign- 
ment was  invalid.  In  this  contention  it  was  defeated.  There 
was  no  question  of  set-off  involved  in  the  suit,  and  no  demand 
for  more  than  the  contractor  could  recover,  if  the  assignment 
had  not  been  made.  It  is  not  decisive  of  or  analogous  to  our 
case. 

Ra.msey's  Appeal,  2  Watts,  228,  27  Am.  Dec.  301,  is  not  an 
authority  against  the  claim  of  the  city  to  set  off  in  this  action 
its  judgment  against  Clement.  In  that  case  the  Agricultural 
Bank  had  a  judgment  against  Ramsey,  one  half  of  which  it 
assigned  to  the  Bank  of  the  United  States.  After  this  assign- 
ment, Ramsey  obtained  judgments  against  the  Agricultural 
Bank  equal  to  that  it  had  held  against  him.  It  was  ruled  that 
he  could  not  set  off  his  judgments  against  the  moiety  of  the 
judgment  assigned  to  the  Bank  of  the  United  States,  as  its 
equity  was  equal,  and  prior  in  point  of  time,  to  his.  Mr.  Jus- 
tice Kennedy,  in  his  opinion  in  Filbert  v.  Hawk,  8  Watts,  443, 
referred  to  Ramsey's  Appeal,  2  Watts,  228,  27  Am.  Dec.  301, 
and  said  of  it:  "The  case  is  imperfectly  stated,  as  reported, 
in  not  showing  that  the  assignment  to  the  Bank  of  the  United 
States  was  prior  in  point  of  time  to  Ramsey's  obtaining  his 
judgments  against  the  Agricultural  Bank.  But  it  is  clear, 
from  the  reasoning  of  the  chief  justice  in  delivering  the  opin- 
ion  of  the  court,  that  the  fact  was  so;  for  without  that,  the 
equity  of  the  Bank  of  the  United  States  could  not  have  been 
•€qual  to  Ramsey's." 

The  judgment  is  aflBrmed. 
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Set-oft,  Rioht  or.  —  As  to  what  demands  are  available  as  offsets,  see 
note  to  Oregg  v.  James,  12  Am.  Dec.  152-157.  Compswre  also  not«  to  Wood- 
ruffs.  Garner,  89  Am.  Dec.  482-492. 


Long  v.  North  British  and  Mercantile  Insur- 
ance   Company. 

[137  Pennsylvania  State,  335.1 

iHsaRANCE  —  What  will  Constitute  Contract.  —  Where,  prior  to  the 
expiration  of  a  policy  of  insurance,  the  company  informs  the  as- 
sured that  his  insurance  will  be  renewed  if  be  does  not  give  notice 
to  the  contrary,  and  not  receiving  notice,  the  company  issues  a  policy 
under  its  custom  and  previous  dealing  with  him  to  allow  thirty  days 
after  the  policy  issues  and  takes  efifect  in  which  to  pay  the  premium, 
and  the  insured,  eight  days  after  the  issuance  of  the  policy,  requests  of 
the  company,  and  is  granted,  thirty  days'  additional  time  in  which  to 
pay  the  premium,  a  contract  of  insurance  exists  between  the  company 
and  the  insured  at  the  time  of  a  loss  occurring  two  weeks  after  such  re- 
quest, the  company  having  received  the  check  of  the  insured  for  the 
premium  two  days  subsequently  to  the  loss,  and  having  held  it  for  two 
weeks  without  objection. 

Witnesses — Proper  Cross-examination. — An  insurance  agent  who  has 
received  the  check  of  the  insured  for  the  premium  due  on  a  policy,  after 
a  loss  has  occurred,  and  has  held  it  for  two  weeks  without  objection,  and 
without  presenting  it  for  payment,  and  who  has  testified  that  there  was 
no  agreement  between  the  company  and  the  insured  that  the  latter  should 
have  time  in  which  to  pay  the  premium,  may  be  asked,  on  cross-exami- 
nation, whether  or  not,  if  there  had  been  no  loss,  he  would  have  insisted 
upon  the  payment  of  the  check. 

Evidence  —  Offer  to  Prove  Declarations  of  Agent — What  must 
Contain.  —  A  party  offering  to  prove  the  declarations  of  an  alleged 
agent  must  first  show  that  the  agency  exists,  and  state  the  substance  of 
the  declarations,  that  the  court  may  judge  of  their  relevancy. 

Assumpsit  on  a  policy  of  fire  insurance.  In  addition  to  the 
facts  stated  in  the  opinion,  it  may  be  stated  that  the  agents  of 
the  defendant  were  Mead  and  Company,  the  firm  being  com- 
posed of  J.  H.  Mead  and  C.  A.  Rorabaugh.  The  second  speci- 
fication of  error  arises  out  of  the  following  questions  asked 
Rorabaugh  while  a  witness  under  cross-examination  at  the 
trial:  "Q.  Suppose  no  fire  had  occurred,  would  you  have  in- 
sisted upon  the  payment  of  that  check  by  Mr.  Long?  A. 
Well,  if  he  had  accepted  the  policy,  I  would."  "Q.  There 
would  have  been  no  trouble  at  all  if  there  had  been  no  fire? 
A.  I  suppose  not."  "  Q.  Was  not  his  check  as  good  as  the 
money?  A.  We  considered  the  check  good."  The  offer  of 
evidence  out  of  which  arose  the  third  specification  of  error 
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was  as  follows:  The  defendant  proposed  to  ask  the  witness 
W.  J.  Owens,  who  was  postmaster  at  Olanta,  "if  A,  A.  Long, 
or  J.  Roll  Bloom,  his  son-in-law  and  clerk,  procured  any 
United  States  government-stamped  envelopes  or  envelope  at 
said  post-office  on  Sunday,  November  27,  1887,  and  did  also 
procure  the  Olanta  post-office  stamp  bearing  date  November 
'26,  1887,  to  be  placed  on  any  envelope  or  envelopes,  and  if  so, 
under  what  circumstances,  and  what  became  of  the  same,  and 
if  the  witness  can  identify  the  envelope  in  evidence  which 
C.  A.  Rorabaugh  testified  he  received  from  J.  Roll  Bloom, 
addressed  to  said  Rorabaugh,  and  written  to  Rorabaugh  by 
A.  A.  Long,  and  containing  the  check  for  forty  dollars,  to  the 
order  of  C.  A.  Rorabaugh,  vvhich  check  is  in  evidence;  and 
further  to  ask  the  witness  what  time  the  mails  left  Olanta 
post-office.  This,  for  the  purpose  of  proving  that  the  post-  ■ 
office  stamp  was  fraudulently  procured  to  be  put  on  the 
envelope  in  question;  that  the  date  said  envelope  bore  was 
fraudulently  made  to  appear  as  having  been  mailed  at  Olanta 
November  26,  1887;  that  it  was  not  mailed  at  said  post-office, 
and  did  not  pass  through  the  mail,  but  was  carried  to  Rora- 
baugh by  J.  Roll  Bloom,  at  the  instance  of  A.  A  Long,  the 
plaintiff;  and  for  the  further  purpose  of  showing  that  said 
letter  and  envelope,  with  false  dates  thereon,  were  thus  pro- 
cured, written,  and  sent  for  the  purpose  of  making  it  appear 
the  premium  on  the  policy  of  insurance  in  question  had  been 
paid  before  the  fire  occurred."  This  offer  was  objected  to, 
and  the  objection  overruled,  so  far  as  to  permit  the  witness  to 
testify  to  the  actual  facts  done,  but  not  to  any  declarations 
made  by  Bloom  in  the  absence  of  Long. '  The  other  facts  ap- 
pear in  the  opinion.  Judgment  for  plaintiff  upon  the  verdict, 
and  defendant  appeals. 

Frank  Fielding,  for  the  appellant. 

Thomas  H.  Murray,  R.  D.  Swoope,  and  Cyrus  Gordon,  for  the 
appellee. 

McCoLLUM,  J.  The  vital  question  in  this  case  is,  whether 
the  evidence  was  sufficient  to  justify  the  jury  in  finding  a 
contract  of  insurance.  In  passing  on  this  question,  the  previ- 
ous dealings  and  relations  of  the  parties,  as  well  as  their  acts 
and  declarations  bearing  directly  on  the  pending  dispute,  must 
be  taken  into  consideration.  In  other  words,  the  latter  must 
be  construed  in  the  light  of  the  former. 

Long  was  engaged  in  the  mercantile  business  at  Olanta,  and 
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held  a  policy  of  insurance  issued  by  the  appellant  company  od 
his  stock  of  goods,  for  two  thousand  dollars.  This  policy  ex- 
pired on  the  1st  of  November,  1887,  and,  prior  to  that  time,  the- 
company,  through  its  agents  at  Curwensville,  informed  him  by 
letter  that  the  insurance  would  be  renewed  if  he  did  not  give  no- 
tice to  the  contrary.  As  he  did  not  give  any  notice  of  a  desire 
to  terminate  the  insurance,  the  policy  in  suit  was  issued  by  the 
company  and  forwarded  to  its  agents,  who  charged  the  pre- 
mium to  him,  and  in  their  account  with  the  company  charged 
themselves  with  it.  Whether  these  charges  were  made  before 
their  interview  with  him  on  the  8th  of  November,  the  testi- 
mony does  not  inform  us;  but  we  learn  from  it  that  their  cus- 
tom was  to  carry  policies  thirty  days  or  more,  if  requested  by 
the  assured,  in  which  case  he  became  their  debtor  for  the 
amount  of  the  premium,  and  the  company  accepted  them  as 
its  debtor  for  it.  In  their  former  transactions  with  Long,  he 
was  allowed  thirty  day^  in  which  to  pay  the  premium,  and 
his  policy  remained  with  them;  but  it  was  mutually  under- 
stood that  it  was  in  force  for  the  term  described  therein,  as 
effectually  as  if  he  had  paid  the  premium  upon  it  and  taken 
it  away.  It  was  on  this  understanding  that  the  credit  wa3 
sought  and  granted,  and  that  the  premium  was  subsequently 
paid  and  received.  In  view  of  their  custom,  and  previous 
dealings  with  the  appellee,  their  possession  of  the  policy  in 
suit  and  the  non-payment  of  the  premium  thereon  were  con- 
sistent with  a  contract  of  insurance  and  his  claim  that  he  was 
their  debtor  for  the  premium  and  they  were  keeping  the 
policy  for  him. 

When  he  called  at  their  office  on  the  8th  of  November,  he 
did  not  allege  that  the  renewal  of  his  insurance  was  not  au- 
thorized by  him,  nor  refuse  to  pay  the  premium  for  it;  but  he 
inquired  if  he  could  have  thirty  days  to  remit  for  it,  and  was 
assured  that  he  could  have  until  the  10th  of  December.  They 
admit  that  but  for  the  fire  they  would  have  accepted  the  pre- 
mium from  him  at  any  time  on  or  before  that  day.  The  fire 
occurred  on  the  26th  of  November,  and  on  the  28th  they 
received  his  check  for  the  premium,  and  held  it  until  the  12th 
of  December,  without  intimating  to  him  that  it  was  not 
satisfactory.  Upon  their  books  this  premium  was  charged 
to  him  under  date  of  November  1st,  and  credited  under 
date  of  December  9th,  and  in  their  account  with  the  company 
a  corresponding  charge  and  credit  appear.  These  credits  were 

Am.  St.  Rep.,  Vol.  XXL  — 66 


882  Long  v.  North  British  etc.  Ins.  Co.  [Penn. 

•entered  after  the  fire  and  by  the  direction  of  Special  Agent 
iPiper,  who  was  charged  with  the  duty  of  investigating  the 
-claim  in  dispute. 

The  foregoing  facts  are  conceded  or  appear  in  the  uncontra- 
dicted evidence,  and  assist  materially  in  interpreting  and  rec- 
onciling the  conflicting  testimony.  We  are  satisfied,  upon  a 
careful  examination  and  study  of  all  the  evidence,  that  it  was 
the  duty  of  the  court  to  submit  to  the  jury  the  question 
whether  a  contract  of  insurance  existed  between  the  con- 
tracting parties.  The  authority  of  the  agents  to  waive  the 
condition  in  the  policy  respecting  the  payment  of  the  pre- 
mium was  conceded  in  the  appellant's  sixth  point,  and  is  not 
questioned  here.  It  could  not  be  successfully  disputed  upon 
the  admitted  course  of  dealing  between  all  the  parties  con- 
cerned: Lebanon  Mut.  Ins.  Co.  v.  Hoover,  113  Pa.  St.  591;  57 
Am.  Rep.  511. 

The  ruling  complained  of  in  the  second  specification  was 
upon  a  question  in  the  cross-examination  of  appellant's  agent 
and  witness,  who  had  testified  that  there  was  no  agreement  of 
insurance,  and  who  had  received,  after  the  fire,  and  without 
objection,  the  appellee's  check  for  ihe  premium,  and  held  it 
two  weeks  without  presenting  it  for  payment.  The  question 
was  designed  to  test  the  accuracy  of  his  previous  statement, 
and  his  intelligence  and  integrity  touching  the  matters  under 
investigation,  and  we  are  not  prepared  to  say  that  it  exceeded 
the  limits  of  a  proper  cross-examination. 

There  is  no  error  in  the  ruling  on  the  ofl'er  of  evidence  con- 
tained in  the  third  specification.  It  did  not  appear,  and  the 
offer  did  not  propose  to  show,  that  Bloom  was  aciing  for  Long 
or  by  his  authority  in  obtaining  the  stamped  envelopes.  But 
if  he  had  been  so  acting,  and  the  appellant  desired  to  prove 
his  declarations,  the  ofier  should  have  embraced  at  least  the 
substance  of  them,  that  the  court  might  judge  of  their  relevancy 
and  materiality:   Williayns  v.  Williams,  34  Pa.  St.  312. 

The  remaining  specifications  do  not  require  separate  con- 
sideration. The  answers  to  the  appellant's  points  in  relation 
to  the  delivery  of  the  policy,  the  antedating  of  the  check,  and 
the  explanation  of  the  book  entries,  were  fair,  full,  and  cor- 
rect, and,  as  it  is  admitted  that  there  was  a  tender  of  the  pre- 
mium on  the  10th  of  December,  it  is  profitless  to  inquire 
whether  the  receipt  and  retention  of  the  check  were  the  equiv- 
alent of  it. 

The  judgment  is  afl&rmed. 
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Contract  of  Insurance,  What  Constitutes.  — Neither  the  payment  of 
the  premium  nor  the  acceptance  of  the  policy  la  essential  to  a  contract  of  in- 
surance: Blanchard  v.  Waite,  28  Me.  51;  48  Am.  Dec.  474.  Where  a  writtea 
application  for  insurance  is  made  to  and  filed  with  the  agent  of  an  insur* 
ance  company,  who  orally  agrees  to  insure  from  the  date  of  the  application, 
provided  the  company  is  not  already  upon  the  risk,  there  is  a  complete  and 
valid  contract  binding  upon  the  company  from  the  date  of  the  conversation, 
even  though  the  premium  be  not  paid,  if  a  usage  of  the  business  to  extend  the 
time  of  paying  premiums  over  to  the  company  by  the  broker  until  the  end  of 
tlie  month  is  shown:  Rugqles  v.  American  Ins.  Co.,  114  N.  Y.  415;  11  Am. 
St.  Rep.  674.  Compare  Putnam  v.  Home  Ins.  Co.,  123  Mass.  324;  25  Am. 
Rep.  93;  Angdl  v.  Hartford  F.  I.  Co.,  59  N.  Y.  171;  17  Am.  Rep.  322;  Fisk 
V.  Cottenet,  44  N.  Y.  538;  4  Am.  Rep.  715.  Where  the  agent  orally  agreed  to 
insure  certain  property  for  a  stipulated  amount  for  six  months  from  a  given 
date  for  an  agreed  premium,  but  said  that  his  company  might  not  be  willing 
to  take  the  risk  after  he  reported  it,  and  he  did  not  write  out  the  policy,  nor 
report  the  risk  to  the  company,  it  was  a  valid  contract  of  insurance,  notwith- 
standing the  fact  that  the  premium  was  not  paid:  Campbell  v.  Amei'ican  F. 
Ins.  Co.,  73  Wis.  100.  To  establish  an  executory  contract  of  insurance,  it 
must  appear  that  a  contract  to  insure  has  been  entered  into,  and  everything 
essential  to  complete  the  contract  has  been  done:  Johnson  v.  Connecticut  F. 
Ins.  Co.,  84  Ky.  470.  Oral  contracts  for  insurance  may  be  valid  and  enforce- 
able: Wooddy  V.  Old  Dominion  Ins.  Co.,  31  Gratt.  362;  31  Am.  Rep.  732; 
note  to  Lebanon  Mitt.  Ins.  Co.  v.  Hoover,  57  Am.  Rep.  514,  515;  Northwestern 
I.  Co.  V.  ^tna  Ins.  Co.,  23  Wis.  160;  99  Am.  Dec.  145. 


Drake  v.  Pennsylvania  Railroad  Company. 

[137  Penn.sylvania.  State,  352.] 

Contributory  Negligence  by  Railroad  Passenger.  —  Knowledge  by  a 
railroad  passenger  that  no  platform  is  provided  for  passengers  to  enter 
or  leave  trains  on  the  north  side  of  the  track,  while  such  a  platform  is 
provided  on  the  south  side  of  it,  is  notice  of  a  rule  of  the  company  that 
he  should  get  on  and  off  on  the  south  side;  and  if,  voluntarily  disregard- ' 
ing  this  rule,  he  alights  on  the  north  side,  in  the  night-time,  and  ia 
thereby  injured  by  falling  into  an  unguarded  ditch  dug  by  the  company, 
he  is  guilty  of  negligence,  and  cannot  recover  damages. 

Contributory  Negligence  —  Railway  Passenger. — A  passenger  im- 
pliedly assents  to  all  reasonable  rules  and  regulations  of  the  railway 
company,  and  if  injury  results  to  him  from  his  voluntary  disregard 
thereof,  he  cannot  recover  damages  from  the  company. 

Contributory  Negligence  —  Railway  Passenger.  —  Evidence  of  occa- 
sional instances  of  passengers  alighting  on  the  side  of  the  train  where 
there  was  no  platform,  without  the  knowledge  or  consent  of  the  com- 
pany, is  inadmissible  to  affect  its  liability  for  injury  to  a  passenger 
alighting  there,  with  notice  that  passengers  were  prohibited  from  so 
alighting,  and  that  there  was  a  platform  on  the  other  side. 

Contributory  Negligence  —  Railway  Passenger  —  Waiver  of  Regu- 
lation.—  Proof  of  permission  by  a  railway  company,  to  persons  resid- 
ing north  of  its  road,  to  cross  its  right  of  way  and  track,  in  going  and 
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returning  in  different  parts  of  a  town,  does  not  show  a  waiver  of  its 
regulations  affecting  its  passengers  with  notice  to  alight  on  the  south 
side,  nor  permission  to  them  to  alight  on  the  north  aide. 

William  A.  Galbraith  and  Davenport  Galbraith^  for  the  ap- 
pellant. 

/.  Boss  Thompson,  for  the  appellee. 

McCoLLUM,  J.  The  appellant  was  a  passenger  on  the  de- 
fendant company's  train  on  a  dark  night  in  December,  1887, 
and  in  alighting  from  it  at  Union  station,  stepped  into  a 
deep  ditch  by  the  side  of  the  road-bed,  and  was  injured.  A 
portion  of  this  ditch  was  dug  by  the  company  that  day,  for 
purposes  appurtenant  to  its  road,  and  there  were  no  lights  or 
guards  near  it.  It  was  on  the  north  side  of  the  track,  and 
the  depot  was  on  the  south  side  of  it.  The  appellant  was,  and 
for  twelve  3'ear3  previous  thereto  had  been,  a  resident  of  Union, 
and  his  house  was  near  the  depot.  He  was  well  acquainted 
with  the  locality;  he  knew  there  was  no  platform  or  place  pro- 
vided by  the  company  for  its  passengers  to  alight  on  the  north 
side  of  the  track,  and  that  it  had  constructed  a  safe  and  con- 
venient platform  in  connection  with  its  depot  on  the  south  side 
of  it,  for  their  use  in  entering  and  leaving  its  trains.  This 
knowledge  was  notice  to  him  of  a  rule  of  the  company  that 
they  should  get  on  and  off  there.  In  violation  of  this  rule, 
which  it  was  his  duty  to  conform  to,  he  refused  the  safe  means 
of  exit,  and  stepped  into  the  ditch  on  the  other  side,  and  for 
the  consequences  of  his  leap  la  the  dark  seeks  to  hold  the 
company  responsible. 

A  passenger's  consent  to  a  reasonable  regulation  of  the 
company  for  entering  and  leaving  its  trains  is  implied,  and 
for  an  injury  which  results  from  his  voluntary  disregard  of  it 
the  company  is  not  liable:  Sullivan  v.  Philadelphia  etc.  R.  R. 
Co.,  30  Pa.  St.  234;  72  Am.  Dec.  689.  In  the  present  case,  it 
affirmatively  and  sufficiently  appears  in  the  testimony  pro- 
duced by  the  appellant  that  the  company  had  provided  safe 
and  convenient  means  of  ingress  and  egress  to  and  from  its 
trains,  and  in  this  particular  had  discharged  its  whole  duty 
to  its  passengers.  It  was  under  no  obligation  to  them  to  pro- 
vide a  convenient  place  to  alight  on  the  north  side,  nor  to  keep 
its  right  of  way  there  free  of  obstructions  for  the  benefit  of 
pedestrians.  It  was  not  bound  to  anticipate  and  guard 
against  the  consequences  of  a  violation  by  its  passengers  of 
its  reasonable  and  known  regulations  for  their  protection.     It 
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is  admitted  by  the  appellant  that  his  observance  of  these 
regulations  would  have  insured  his  safe  exit  from  the  train, 
and  it  is  obvious  that  the  injury  he  received  was  the  direct 
consequence  of  his  disregard  of  them.  It  was  his  neglect  of  a 
duty  he  owed  to  the  company,  and  not  its  neglect  of  a  duty  it 
owed  to  him,  which  caused  the  injury,  and  is  a  sufficient 
answer  to  his  demand  that  the  company  shall  compensate 
him  for  it.  This  is  the  rule  distinctly  laid  down  in  SxdHvan 
V.  Philadelphia  etc.  R.  R.  Co.,  30  Pa.  St.  234;  72  Am.  Dec.  689; 
and  enforced  in  Pennsylvania  R.  R.  Co.  v.  Zebe,  33  Pa.  St.  318; 
B7  Pa.  St.  420. 

In  this  case,  there  was  nothing  to  justify  or  excuse  the  ap- 
pellant's deliberate  disregard  of  the  rules  of  the  company.  It 
was  prompted  by  a  desire  to  shorten  the  walk  from  the  train 
to  his  destination.  A  moment's  time  and  a  few  rods  in  dis- 
tance were  all  that  he  could  save  by  it,  and  neither  was  of  un- 
usual importance  to  him.  It  was  claimed  and  proved  that 
the  company  had  permitted  persons  residing  north  of  its  road 
to  cross  its  right  of  way  and  track  on  foot,  at  different  points 
in  the  vicinity  of  the  depot,  in  going  to  and  returning  from 
their  work  or  business  in  other  parts  of  the  town.  But  in 
this  there  was  no  waiver  of  its  regulations  affecting  its  pas- 
sengers, nor  permission  to  them  to  alight  on  the  north  side. 
There  was  a  little  evidence  to  the  effect  that  occasionally  a 
passenger  got  off  there,  but  none  that  the  company  consented 
to  or  knew  of  it,  and  the  learned  judge  correctly  ruled  that 
the  rights  and  duties  of  the  appellant  were  not  affected  by  it. 
In  Pennsylvania  R.  R.  Co.  v.  Zebe,  33  Pa.  St.  318,  37  Pa.  St. 
420,  it  was  held  that  the  admission  of  such  evidence  was 
error.  This  case  is  clearly  within  the  principle  of  the  au- 
thorities cited,  and  the  judgment  is  affirmed. 


Railway  Companies  —  Carriers  of  Passengers  —  Rules  and  Regula- 
tions. —  Railway  companies  as  carriers  of  passengers  may  adopt  rules  and 
regulations  which  will  be  binding  upon  passengers,  provided  such  rules  and 
regulations  are  reasonable:  Poole  v.  Northern  P.  R,  R.  Co.,  16  Or.  261;  8  Am. 
St.  Rep.  289,  and  note;  Reese  v.  Pennsylvania  R.  R.  Co.,  131  Pa.  St.  422;  17 
Am.  St.  Rep.  818,  and  note;  McOowen  v.  Morgan^ a  etc.  S.  S.  Co.,  41  La.  Ann. 
732;  17  Am.  St.  Rep.  415,  and  note.  And  the  company  is  not  liable  form- 
juries  to  passengers  who  disobey  such  regulations:  Dodge  v.  Boston  etc  S.  8. 
Co.,  148  Mass.  207;  12  Am.  St.  Rep.  541.  As  to  who  must  decide  npon  the 
reasonableness  of  a  rule  made  by  a  carrier,  see  Pittsburgh  etc  R'y  Co.  v.  Lyont 
123  Pa.  St.  140;  10  Am.  St.  Rep.  517. 

Railway  Companies  —  Defective  Platforms.  —  Although  a  passenger 
may  have  known  of  the  defective  condition  of  a  platform,  he  is  not  bound  to 
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keep  snclj  knowledge  actually  in  mind:  Pennsylvania  Co.  v.  Marion,  123  Ind. 
415;  18  Am.  St.  Rep.  330.  If  there  are  two  ways  of  egress,  one  of  which 
18  faulty,  but  which  baa  been  assented  to  by  the  company  as  a  means  of  exit 
from  its  trains,  an  unwarned  passenger  using  it,  and  receiving  injuries,  is  en* 
titled  to  recover,  even  though  the  other  way,  which  might  have  been  used,  was 
safe:  Delaware  ftc.  £.  R.  Co.  v.  TratUwein,  52  N.  J.  L.  169;  19  Am.  St.  Eep. 
442. 


Ogle  v.  Baker. 

[137  Pennsylvania  Statk,  378.J 

Judgments,  when  may  be  Collaterally  Attacked.  —  A  judgment  or 
decree  obtained  by  fraud  and  collusion  of  the  parties  to  it,  for  the  pur- 
pose of  defrauding  a  third  person,  may  be  attacked  by  him  in  a  collateral 
proceeding. 

Judgments,  when  cannot  be  Collaterally  Attacked.  —  A  party  who 
alleges  that  a  judgment  has  been  obtained  against  him  by  fraud  may 
attack  it  directly,  by  appeal  from  or  by  motion  to  open  it,  but  cannot 
attack  it  collaterally  in  an  action  to  recover  money  collected  by  regular 
process  issued  upon  it. 

Judgment  on  Warrant  of  Attorney,  when  cannot  bb  Collaterally 
Attacked.  —  A  judgment  entered  on  a  warrant  of  attorney  is  as  im« 
pervious  to  collateral  attack  in  an  action  to  recover  money  collected  by 
regular  process  issued  upon  it  as  is  a  judgment  obtained  in  open  court. 

R.  P.  Kennedy  and  Edward  Campbell,  for  the  appellant. 

A.  D.  Boyd,  R.  E.  Umbel,  G.  D.  Howell,  and  E.  H.  Reppert, 
for  the  appellee. 

McCoLLUM,  J.  On  December  22,  1886,  a  judgment  was 
entered  in  the  court  of  common  pleas  of  Fayette  County,  in 
favor  of  the  appellant  and  against  the  appellee,  for  five  hun- 
dred dollars,  with  interest  thereon  from,  the  16th  of  March 
preceding.  This  judgment  was  entered  upon  and  by  virtue 
of  a  warrant  of  attorney  contained  in  a  note  purporting  to  be 
executed  by  the  appellee.  An  attachment  execution  was 
issued  upon  it,  which  was  duly  served  upon  the  defendant 
therein,  and  the  National  Bank  of  Fayette  County  was  sum- 
moned as  garnishee.  In  due  course  of  law,  judgment  was 
obtained  against  the  garnishee  for  $377,  and  an  execution 
was  issued  for  its  collection.  The  bank  paid  the  amount 
thereof  to  the  sherifi",  who  paid  it  to  the  appellant.  In  April, 
1887,  this  suit  was  brought  by  the  appellee  to  recover  the 
amount  so  paid,  and  the  substance  of  her  claim  is,  that  the 
note  on  which  the  original  judgment  was  entered  was  a  for- 
gery, and  that  she  did  not  appear  in  answer  to  the  attachment 
because  the  appellant  told  her  that  she  need  not,  and  that  he 
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would  attend  to  it  for  her.  The  judgment,  and  the  attach- 
ment proceedings  founded  upon  it,  remain  of  record,  unira- 
peached,  and  the  question  is,  whether,  while  they  so  remain, 
an  action  for  the  recovery  of  the  money  collected  and  paid  by 
virtue  of  them  can  be  maintained. 

The  general  rule  is,  that  money  collected  or  paid  upon  exe- 
cution cannot  be  recovered  back  unless  the  judgment  on  which 
the  writ  issued  is  first  vacated  or  reversed:  Federal  Ins.  Co.  v. 
Robinson,  82  Pa.  St.  357;  Travelers  Ins.  Co.  v.  Heath,  95  Pa. 
St.  333.  The  reason  of  the  rule  is  well  stated  by  Mr.  Justice 
Sharswood  in  Federal  Ins.  Co.  v.  Robinson,  82  Pa.  St.  357,  as 
follows:  "  An  execution  is  the  end  of  the  law.  To  permit 
money  so  collected  or  paid  to  be  reclaimed  in  a  new  suit  would 
lead  to  indefinite  and  endless  litigation.  If  such  suit  could 
be  maintained,  then  another  might  be  brought  to  recover  the 
money  paid  on  the  judgment  and  execution  in  it,  and  so  on 
ad  infinitum." 

In  Tarbox  v.  Hays,  6  Watts,  398,  31  Am.  Dec.  478,  the 
plaintiffs  brought  an  action  of  replevin  to  recover  certain 
property  which  the  defendant  had  purchased  at  a  constable's 
Sale  on  an  execution  issued  on  a  judgment  which  he  held 
against  them.  It  was  alleged  by  the  plaintiffs  that  the  judg- 
ment was  procured  by  fraud  and  without  notice  to  them,  but 
it  was  ruled  by  this  court  that  the  defendants  therein  could 
not  question  it  collaterally.  A  judgment  or  decree  procured 
through  the  fraud  and  collusion  of  the  parties  to  it,  for  the 
purpose  of  defrauding  a  third  person,  may  be  attacked  by  such 
person  in  a  collateral  proceeding,  because  he  has  no  standing 
to  appeal  from  it,  or  to  require  that  it  be  vacated  or  reversed. 
A  party,  however,  who  alleges  that  a  judgment  has  been  ob- 
tained against  him  by  fraud  may  assail  it  directly  by  appeal 
from  or  motion  to  open  it,  but  he  cannot  impeach  it  in  an 
action  to  recover  the  money  collected  by  regular  process  is- 
sued upon  it.  If  it  be  conceded  that  the  averments  of  the 
appellee  are  true,  her  appropriate  remedy  was  an  application 
to  open  the  judgment.  The  record  of  the  attachment  pro- 
ceeding shows  that  she  had  notice  of  the  judgment  before 
anything  was  recovered  upon  it,  and  the  accuracy  of  this  record 
is  not  disputed  by  her.  A  judgment  entered  on  a  warrant  of 
attorney  is  as  impervious  to  collateral  assault  as  a  judgment 
obtained  in  open  court. 

As  to  the  truth  or  falsity  of  the  appellee's  claim,  or  of  the 
evidence  submitted  to  support  or  to  controvert  it,  we  express 
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no  opinion.     We  merely  decide  that  while  the  judgments  in 
question  remain  of  record  unreversed,  an  action  to  recover  the 
money  collected  upon  them  cannot  be  maintained. 
The  judgment  is  reversed. 

Judgments  —  Collateral  Attack.  — A  judgment  of  a  conrt  of  compe- 
tent jurisdiction  cannot  be  collaterally  impeached,  unless  the  record  shows 
affirmatively  a  want  of  jurisdiction;  and  evidence  even  of  fraud  not  found 
in  the  judgment  roll  will  not  be  received  to  avoid  a  judgment,  although 
such  fraud  was  in  obtaining  jurisdiction:  Williarm  v.  Haynes,  77  Tex.  283; 
19  Am.  St.  Rep.  752,  and  note  collecting  cases  upon  the  subject  of  collateral 
attacks  upon  judgment.  Compare  WUkerson  v.  ScJioonmaker,  77  Tex.  616; 
19  Am.  St.  Rep.  803;  Lang  Syne  Gold-mining  Co.  v.  Sosa,  20  Nov.  127;  19 
Am.  St.  Rep.  337. 


Paxson  v.  Nields. 

[137  Pennsylvania  State,  386.] 
Negotiable  Instruments  —  Promise  to  Pay  Pre-existino  Debt  ot 
Another,  without  New  Consideration,  Void.  —  A  note  given  by  a 
widow  for  the  payment  of  a  debt  due  by  her  husband,  who  was  insolvent 
at  the  time  of  hia  death,  without  any  new  consideration  to  support  it,  is 
void,  and  the  renewal  of  the  note  from  time  to  time  will  not  raise  such 
consideration. 

Lewis  Dewart  and  J.  Nevin  Hill,  for  the  appellants. 

W.  H.  M.  Oram,  for  the  appellee. 

McCoLLUM,  J.  We  are  unable  to  discover  from  the  evi- 
dence any  consideration  for  the  note  in  suit.  The  maker  of  it 
is  the  widow  and  executrix  of  Theodore  F.  Nields,  who,  at  his 
death,  was  indebted  to  the  appellants  on  two  notes  and  a  book- 
account,  in  the  sum  of  $307.52.  The  estate  was  insolvent,  and, 
after  discharging  the  judgment  liens,  was  able  to  pay  its  gen- 
eral creditors  but  five  per  cent  on  their  claims.  On  April  21, 
1885,  the  appellants  presented  their  claim  to  the  auditor  ap- 
pointed to  distribute  the  fund  in  the  hands  of  the  executrix, 
and  seven  days  thereafter  induced  her  to  give  her  personal 
note  for  it,  which,  when  paid,  was  to  be  in  full  of  their  de- 
mand against  the  estate.  The  dividend  their  claim  was 
entitled  to  was  $16.47,  and  it  was  awarded  to  them.  They 
received  it,  and  applied  it  on  her  note.  This  note  was  re- 
newed from  time  to  time,  and  the  amount  thereof  was  reduced 
by  payments  from  her  own  earnings  to  $267.94  at  the  date  of 
the  last  renewal.  The  fund  shown  by  the  account  of  the 
executrix  to  be  in  her  hands  for  distribution  was  all  there 
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was  for  the  creditors,  and  there  was  no  expectation  by  the 
payees  or  maker  that  the  estate  would  pay  a  farthing  beyond 
the  dividend  this  fund  would  yield.  The  appellants'  demand, 
after  the  application  of  this  dividend  to  it,  was  worthless,  and 
the  parties  knew  it.  It  was  because  of  this  knowledge  that 
the  payees  thought  it  was  so  generous  and  honorable  in  the 
maker  to  assume  the  debt  of  her  dead  husband. 

It  is  clear  that  the  appellants  lost  and  the  appellee  acquired 
nothing  by  this  transaction.  It  was  a  one-sided  affair,  and 
exclusively  for  the  benefit  of  the  former.  But  as  a  promise  to 
pay  the  pre-existing  debt  of  another  person  to  his  creditor  re- 
quires a  new  consideration  to  support  it,  they  can  take  noth- 
ing further  by  it.  What  they  have  received  by  virtue  of  it, 
they  may  retain,  but  the  law  will  not  help  them  to  more.  The 
cases  cited  to  sustain  the  contention  of  the  appellants  differ 
essentially  from  this.  In  Leonard  v.  Diiffin,  94  Pa.  St.  218, 
the  note  was  under  seal,  and  the  time  for  the  payment  of  a 
debt  then  due  was  extended  one  year.  In  Bentley  v.  Lamb, 
112  Pa.  St.  480,  56  Am.  Rep.  330, 'the  due-bill  was  given  in 
execution  of  an  agreement  to  pay  additional  compensation  for 
services  rendered,  and  in  view  of  the  facts  recited  in  the  agree- 
ment, this  court  declined  to  infer  that  the  services  had  been 
previously  compensated  in  full.  In  Reily  v.  Dean,  36  Leg. 
Int.  304,  the  maker  of  the  note  volunteered  to  give  it,  to  avoid 
protest,  and  to  extend  the  time  of  payment  of  a  note  against 
the  estate. 

As  it  sufficiently  appears  in  the  testimony  of  the  appellants 
that  in  this  case  there  was  no  consideration  for  the  promise 
sued  upon,  there  was  no  question  for  the  jury,  and  the  learned 
judge  was  right  in  directing  a  verdict  for  the  defendant. 

The  judgment  is  affirmed. 


Consideration,  Effect  oi  Want  of.  —  A  note  not  founded  upon  a  con- 
sideration is  void:  Dickinson  v.  Hall,  14  Pick.  217;  25  Am.  Dec.  390,  and 
note  392,  393.  A  guaranty  is  also  void  for  want  of  a  valid  consideration  to 
support  it:  EvanavilU  N.  Bank  v.  Kaufman,  93  N.  Y.  273;  45  Am.  Rep.  204. 
No  promise  to  pay  can  be  enforced  unless  founded  upon  a  consideration: 
Utica  etc.  R.  R.  Co.  v.  Brinckerhoff,  21  Wend.  139;  34  Am.  Dec.  220,  and  note. 
There  must  be  a  consideration  to  support  every  promise  to  pay  the  debt  of 
Another:  StewaH  v.  Jerome,  71  Mich.  201;  15  Am.  St.  Rep.  252.  Gratuitous 
promises  cannot  be  enforced  by  suit,  however  worthy  the  objects  intended  to 
be  promoted:  Presbyterian  Church  v.  Cooper,  112  N.  Y.  517;  8  Am.  St.  Rep. 
767;  MiUa  County  N.  Bank  r.  Perry,  72  Iowa,  15;  2  Am.  St.  Rep.  228,  and 
note. 
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Oyster  v.  Knull. 

[137  Pennsylvania  State,  448,] 

Wills  —  Words  Creating  only  Life  Estate.  — A  devise  to  a  sou,  of  a 
farm  "for  his  support,  and  if  he  should  be  spared  to  have  family,  I  desire 
the  above  estate  to  go  to  the  use  of  his  children,"  creates  only  a  life 
estate  in  the  devisee.  The  word  "children,"  as  used,  clearly  indicates 
an  intentiou  by  the  testator  to  use  it  as  a  word  of  purchase,  and  not  of 
limitation. 

Wills. — Word  "Children,"  in  Will,  is  Generallt  Word  o»  Pur- 
CHASB,  and  not  of  limitation;  and  while  it  may  be  used  t«  signify  heirs,  or 
heirs  of  the  body,  it  will  not  be  so  construed,  unless  the  testator  has  em- 
ployed other  words  indicative  of  an  intention  to  use  it  as  a  word  of 
limitation. 

WiLL.5  —  Words  Creatino  only  Life  Estate.  — In  a  devise  to  a  son,  of 
a  farm  "  for  his  support,  and  if  he  should  be  spared  to  have  family,  I 
desire  the  above  estate  to  go  to  the  use  of  his  children,"  the  words  "  for 
his  support"  indicate  that  a  life  estate  is  intended;  and  the  words  "I 
desire,"  as  thus  employed,  are  not  merely  precatory,  but  are  as  manda- 
tory as  if  the  words  "I  will  and  direct "  had  been  used. 

H.  M.  GraydoUy  for  the  appellant. 
B.  F.  Etter,  for  the  appellee. 

Sterrett,  J.  The  only  question  presented  in  this  case  stated 
is,  whether  the  plaintiff,  under  his  father's  will,  took  a  freehold 
of  inheritance  or  only  a  life  estate  in  the  Mount  Airy  farm. 

It  appears  that  in  June,  1865,  the  testator,  Simon  Oyster, 
made  his  will,  and  in  less  than  two  years  thereafter  died  seised 
of  certain  real  estate,  leaving  to  survive  him  a  widow,  Marga- 
retta  Oyster,  and  five  children,  one  of  whom,  the  plaintiff, 
then  about  ten  years  old,  has  ever  since  remained  unmarried 
and  without  children.  The  operative  clause  of  his  will  is  as 
follows:  — 

"  4.  I  give  and  bequeath  to  my  son,  Napoleon  Kiever  Oyster, 
my  Mount  Airy  farm,  containing  125  acres  of  land,  with  all 
the  improvements  thereon,  in  Susquehanna  township,  adjoin- 
ing the  city  Harrisburg,  with  a  three-story  brick  house.  No.  3 
in  South  Street  and  lot  thereon,  for  his  support,  and  if  he 
should  be  spared  to  have  family,  I  desire  the  above  estate  to 
go  to  use  of  his  children,  and  ten  shares  of  Harrisburg  Bridge 
stock  and  twenty  shares  of  my  Harrisburg  Bank  for  his  use." 

The  learned  president  of  the  common  pleas  came  to  the 
conclusion  that  the  testator's  general  intention  was  to  give  the 
plaintiff  an  estate  in  fee,  and  he  accordingly  entered  judgment 
on  the  case,  stated  in  his  favor.  In  so  doing  we  think  there 
was  error.     It  cannot   be   seriously  doubted  that  the   word 
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"  children,"  in  the  clause  above  quoted,  was  used  by  the  tes- 
tator as  a  word  of  purchase,  and  not  of  limitation.  That  word 
in  a  will  is  primarily  and  generally  a  word  of  purchase;  and 
while  it  may  be  used  to  signify  "heirs,"  or  "heirs  of  the 
body,"  it  will  not  be  so  construed,  unless  the  testator  has  em- 
ployed other  words  indicative  of  an  intention  to  use  it  as  a 
word  of  limitation.  There  appears  to  be  nothing  in  the  will 
to  indicate  any  such  intention.  The  testator,  it  is  true,  used 
the  words  "heirs"  and  "children"  interchangeably,  but  in 
doing  so  he  evidently  in  each  case  meant  "  children."  Nor 
can  anything  be  predicated  of  the  facts  that  plaintiff  was  only 
ten  years  of  age  when  his  father  died,  and  has  since  re- 
mained unmarried  and  childless:  Cote  v.  Von  Bonnhorstf  41 
Pa.  St.  243. 

The  testator  gave  his  Mount  Airy  farm,  etc.,  to  plaintiff 
"  for  his  support,"  thereby  indicating  that  a  life  estate  was  in- 
tended; and  then  declares:  "If  he  should  be  spared  to  have 
family,  I  desire  the  above  estate  to  go  to  use  of  his  children." 
The  word  "desirej"  thus  employed  by  the  testator,  is  not 
merely  precatory.  It  is  as  mandatory  as  if  the  words  "  I 
will,"  or  "  I  order  and  direct,"  had  been  used:  Fox's  Appeal, 
99  Pa.  St.  382.  Under  another  clause  in  the  same  will,  the 
question  heretofore  arose  whether  the  devisee  therein  took  an 
estate  in  fee  or  for  life  only.  In  an  opinion  by  the  present 
chief  justice,  this  court  held  that  the  devise  to  the  first  taker 
was  for  life  only:  Oyster  v.  Oyster,  100  Pa.  St.  538;  45  Am. 
Rep.  388.  The  phraseology  of  that  clause  differs  from  that 
of  the  one  now  under  consideration,  but  while  that  is  so,  and 
the  language  of  the  former  is  stronger  than  that  of  the  latter, 
the  difference  appears  to  be  in  phraseology,  rather  than  in 
meaning. 

As  already  stated,  the  words  "  I  desire,"  etc.,  as  employed 
by  the  testator,  are  equivalent  to  the  words  "  I  will  and  di- 
rect." The  clause  in  question  may  then  be  read  thus:  "I 
will  that  the  above  estate  shall  go  to  the  use  of  his  children." 
Coupling  that  with  the  preceding  words  of  same  clause,  "  for 
his  support,"  the  interest  of  plaintiff  as  first  taker  would  ap- 
pear to  be  limited  to  a  life  estate.  While  it  cannot  be  said 
that  the  construction  we  have  adopted  is  entirely  free  from 
doubt,  we  are  oT  opinion  that  judgment  on  the  case  stated 
should  be  entered  in  favor  of  defendant. 

Judgment  reversed,  and  judgment  on  the  case  stated  is  now 
entered  in  favor  of  the  defendant. 
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Wills  —  Construction  of  the  Word  "  Children,"  as  Used  in  a  Wilu 
—  As  to  when  the  word  "children,"  or  a  word  of  such  character,  as  used  in 
a  will,  must  be  construed  as  a  word  of  purchase,  and  when  as  a  word  of  limi* 
tation,  see  Hughes  v.  Niklas,  70  Md.  484;  14  Am.  St.  Eep.  377,  and  note; 
Boykin  v.  Ancrum,  28  S.  C.  486;  13  Am.  St.  Rep.  698,  and  note;  Whiiridge 
V.  Williams,  71  Md.  105;  17  Am.  St.  Rep.  513;  Long  v.  Paul,  127  Pa.  St. 
456;  14  Am.  St.  Rep.  862,  and  note;  Carpenter  v.  Van  OUnder,  127  IlL  42;  11 
Am.  St.  Eep.  92,  and  note  99-107. 


KiOHARDs  V.  Buffalo,  New  York,  and  Philadel- 
phia Kailroad  Company. 

[187  Pennsylvania  State,  524.] 

Railroads  —  Right  ok  Way  —  Ejectment  by  Real  Owner.  —  Where  a 
railroad  company  relies  only  upon  a  grant  of  a  right  of  way  from  an 
alleged  owner  in  entering  upon  land  to  construct  its  road,  the  subse" 
quent  grantee  of  the  real  owner  may  maintain  ejectment  against  the 
company;  and  upon  the  recovery  of  judgment,  execution  should  be 
stayed  a  sufficient  time  to  permit  the  company  to  obtain  the  right  of 
way  under  its  power  of  eminent  domain. 

Estoppel  —  Railroads  —  Right  of  Way  —  Ejectment  by  Real  Owner. 
— Where  a  railroad  company,  at  the  time  of  procuring  a  grant  of  a  right 
of  way  from  an  alleged  owner,  had  knowledge  that  another  was  the  true 
owner  of  the  land,  the  latter  may  subsequently  assert  title  and  maintain 
ejectment  against  the  company;  nor  is  he  estopped  by  the  fact  that  he 
was  present  when  the  grant  was  made,  and  encouraged  its  execution  by 
his  words  or  his  silence,  and  afterwards  permitted  the  company  to  con- 
struct  and  operate  its  road  for  eleven  years  without  objection. 

S.  R.  Mason  and  James  D.  Hancock,  for  the  appellant. 

Q.  A.  Gordon,  S.  A.  Miller,  S.  Griffith,  and  S.  B.  Griffith,  for 
the  appellees. 

Sterrett,  J.  It  was  admitted  that  on  and  prior  to  Febru- 
ary 2,  1866,  Samuel  Pew  owned  in  fee  a  tract  of  land  including 
the  strip  in  controversy,  and  that  under  him,  as  a  com- 
mon source  of  title,  both  parties  to  this  action  of  ejectment 
respectively  claim  and  defend.  The  evidence  shows  that  on 
that  day  Samuel  Pew,  by  articles  of  agreement,  transferred  a 
part  of  said  tract  to  his  sons,  Joseph  V.  and  A.  Preston  Pew; 
that  by  sundry  mesne  conveyances  a  portion  of  said  last- 
mentioned  tract,  including  the  land  in  controversy,  became 
vested  in  Elizabeth  Cousins,  October  3,  1870;  and  that  -she 
was  in  possession  thereof  from  that  time  until  May  12,  1884, 
when  she  conveyed  the  same  in  fee  to  Anna  R.  Cousins,  now 
Anna  R.  Richards,  the  beneficial  plaintiff  below.     That  evi- 
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dence  made  a  clear  prima  facie  case  in  her  favor,  and  enti- 
tled plaintiflFs  below  to  a  verdict. 

The  railroad  company,  defendant,  then  gave  in  evidence  a 
grant  of  right  of  way  over  the  land  in  controversy  to  the  New 
Castle  and  Franklin  Railroad  Company,  its  predecessor,  exe- 
cuted by  Samuel  Pew,  March  26,  1874,  and  also  introduced 
testimony  to  prove  what  occurred  at  and  about  the  time  the 
right  of  way  was  granted.  The  character  of  that  evidence  is 
suflQciently  indicated  by  the  points  for  charge  submitted  by 
defendant  below.  Its  purpose  was  to  show  that  Elizabeth 
Cousins,  from  whom  the  beneficial  plaintiff  directly  derived 
title,  was  estopped  by  her  action  at  and  about  the  time  the 
right  of  way  was  executed  by  Samuel  Pew,  and  that  the  bene- 
ficial plaintiff  took  title  with  knowledge  of  the  facts  constitut- 
ing the  alleged  estoppel. 

It  clearly  appears  that  the  New  Castle  and  Franklin  Rail- 
road Company,  predecessor  of  defendant  company,  entered 
upon  the  land  in  controversy  and  constructed  its  road  under 
and  in  pursuance  of  the  grant  aforesaid.  There  was  no 
evidence  tending  to  show  that  the  land  was  appropriated  for 
railroad  purposes  by  either  company  by  virtue  of  its  charter 
powers,  or  otherwise  than  under  the  grant  of  right  of  way. 
In  other  words,  unless  defendant  company  had  a  right  of  pos- 
session under  the  alleged  grant  in  connection  with  facts  suf- 
ficient to  constitute  an  estoppel,  plaintiffs  below  were  entitled 
to  recover. 

The  court  was  requested  to  instruct  the  jury  as  follows:  — 

"  1.  That  the  plaintiffs'  testimony  having  shown  that  Eliza- 
beth Cousins  was  the  owner  of  the  land  on  which  defendant's 
road  was  constructed  at  the  time  the  same  was  appropriated 
by  them  for  the  purposes  of  their  road,  and  for  ten  or  eleven 
years  thereafter,  there  can  be  no  recovery  in  this  case,  for  the 
reason  that,  as  shown  by  the  evidence,  the  defendant  company 
entered  upon  the  land  in  controversy  and  constructed  its  road 
without  opposition  from  the  owner;  and  this  being  an  appro- 
priation of  the  land,  the  right  of  action,  if  any  existed,  was  in 
Elizabeth  Cousins,  and  not  in  the  plaintiffs. 

"  2.  If  the  jury  find  from  the  evidence  in  the  case  that 
Elizabeth  Cousins  was  the  owner  of  the  land  in  controversy  at 
the  time  the  same  was  appropriated  by  defendant  company; 
that  she  was  present  when  her  father,  Samuel  Pew,  settled  the 
right  of  way  with  W.  E.  Loy,  the  agent  of  the  company,  and 
either  authoriied  him  to  make  said  settlement,  or  afterwards, 
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by  her  silence,  permitted  or  encouraged  the  defendant  to  make 
valuable  improvements  upon  the  land,  —  then  she  and  those 
claiming  under  her  are  now  estopped  from  setting  up  title, 
and  there  can  be  no  recovery  in  this  case. 

"  3.  That,  under  the  law  and  the  evidence  in  this  case,  the 
plaintiffs  cannot  recover." 

The  refusal  of  the  court  to  affirm  the  first  and  third  points, 
and  the  qualified  affirmance  of  the  second,  constitute  the  first 
three  specifications  of  error. 

The  first  point  was  rightly  refused,  for  the  reason  suggested 
in  the  learned  judge's  answer  thereto.  As  has  already  been 
remarked,  there  is  no  evidence  that  the  land  in  question  was 
appropriated  for  railroad  purposes  otherwise  than  under  and 
in  pursuance  of  the  grant  above  referred  to.  That,  in  connec- 
tion with  the  alleged  estoppel,  was  the  only  ground  of  defense 
the  company  had.  Failing  in  that,  it  follows  that  the  company 
was  wrongfully  in  possession,  and  the  principle  of  McClinton 
V.  Pittsburg  etc.  R'y  Co.,  66  Pa.  St.  404,  and  that  line  of  case, 
applies.  As  to  the  third  point,  it  would  have  been  error  to 
have  affirmed  it,  because  the  evidence  necessarily  carried  the 
case  to  the  jury  on  questions  of  fact  relied  on  by  the  company, 
and  especially  the  facts  constituting  the  alleged  estoppel. 

Instead  of  simply  refusing  or  affirming  the  second  point, 
without  more,  the  learned  judge  answered  it  thus:  "If  you  find 
from  the  evidence  that  at  the  time  the  defendant  and  Samuel 
Pew  made  the  contract  shown  by  the  instrument  dated  March 
26,  1874,  Elizabeth  Cousins  was  present,  and  was  aware  that 
the  railroad  company,  through  its  agent,  Mr.  Loy,  was  about 
to  take  the  grant  of  a  right  of  way  .  .'  .  .  over  the  land  in 
suit,  and  encouraged  the  making  of  this  contract,  either  by 
her  words  or  by  her  silence;  that  she  thereafter  permitted  the 
railroad  company  to  pay  the  consideration  mentioned  in  the 
writing,  and  construct  its  road  on  said  land,  without  disclos- 
ing to  the  railroad  company  the  true  state  of  the  title,  —  then 
she  and  her  successors  in  title  would  be  estopped  from  setting 
up  her  title  as  against  defendant's  right  of  way,  and  the  plain- 
tiffs could  not  recover,  unless  you  find  that  the  agent  of  the 
railroad  company  had  knowledge,  at  the  time,  of  the  title  of 
Elizabeth  Cousins.  If  you  find  that  the  agent  of  the  company 
knew,  at  the  time  he  took  the  grant  from  Samuel  Pew,  that 
Elizabeth  Cousins  was  the  owner  of  a  part  of  the  land  em- 
braced in  the  grant,  and  that  the  part  in  controversy  here, 
there  would  be  no  estoppel.     In  other  words,  if  the  railroad 
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company  knew  the  truth  at  the  time  they  took  the  grant,  the 
plaintiffs  would  not  be  estopped  from  showing  the  truth  now. 
Thus  explained,  the  request  is  affirmed." 

With  the  single  exception  of  the  explanation  or  qualification 
contained  therein,  the  answer  above  quoted  is  substantially 
in  the  language  of  the  point.  The  qualification  complained 
of  was  not  erroneous.  If  the  railroad  company,  through  its 
agent,  Mr.  Loy,  knew  Mrs.  Cousins  owned  the  land  in  contro- 
versy, it  should  have  procured  a  right  of  way  executed  by  her 
in  person,  or  by  her  duly  constituted  attorney  in  fact.  In- 
stead of  doing  so,  it  was  guilty  of  the  folly  of  accepting  a 
grant  from  one  who  was  neither  owner  of  the  land,  nor  the 
duly  constituted  attorney  in  fact  of  the  owner.  If  the  com- 
pan}'  actually  knew  the  fact  that  Mrs.  Cousins  owned  the 
land,  how  could  it  be  deceived  or  misled  by  her  alleged  acts 
and  declarations  indicating  the  contrary?  And  on  what  prin- 
ciple can  she  or  her  vendee  be  estopped  from  asserting  and 
proving  the  truth  of  that  fact?  If  vitality  can  be  thus  infused 
into  an  unauthorized  grant,  it  would  be  a  very  convenient  way 
of  circumventing  the  statute  of  frauds  and  perjuries.  We 
think  the  learned  judge  was  right  in  saying,  *'  If  the  railroad 
company  knew  the  truth  at  the  time  they  took  the  grant,  the 
plaintiffs  would  not  be  estopped  from  showing  the  truth  now." 

The  last  specification,  reciting  extracts  from  the  general 
charge,  presents,  substantially,  the  same  question  of  estoppel. 
The  learned  counsel  for  appellant,  referring  to  the  general 
charge  on  that  subject,  says:  "We  would  not  complain  of 
these  instructions,  if  there  had  been  any  evidence  to  warrant 
the  submission  to  the  jury."  The  evidence  that  the  compa- 
ny's representative  knew,  at  the  time  he  procured  the  grant 
from  Samuel  Pew,  that  Mrs.  Cousins  owned  the  land  in  con- 
troversy, may  be  slight,  but  it  was  proper  for  the  jury.  In 
appellant's  history  of  the  case,  it  is  substantially  conceded 
that,  as  the  owner  of  the  land  she  had  purchased  four  years 
before,  Mrs,  Cousins  was  then  in  possession  thereof.  That  of 
itself  was  at  least  constructive  notice  of  her  title.  *  One  of  the 
witnesses  also  testified,  in  substance,  that  while  Mrs.  Cousins 
Avas  participating  in  the  negotiations  at  the  time  of  the  grant, 
Mr.  Loy  knew  or  understood  that  she  owned  the  land,  and  in 
the  presence  of  the  witness  asked  her  if  she  was  willing  to  have 
Samuel  Pew  settle  the  matter  for  her.  The  testimony,  it  is  true, 
was  conflicting,  but  it  was  all  proper  for  the  consideration  of 
the  jury. 
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There  is  nothing  in  the  record  that  would  warrant  a  reversal 
of  the  judgment;  but,  while  that  is  so,  it  would  be  inequita- 
ble, in  view  of  all  the  circumstances,  to  permit  it  to  be 
enforced  without  giving  the  appellant  an  opportunity  of  con- 
demning the  land,  and  acquiring  the  right  of  way  in  the  man- 
ner prescribed  b}?  the  act  of  assembly  in  such  case  made  and 
provided.  This  can  be  done  by  ordering  a  stay  of  execution 
for  suflScient  length  of  time  to  enable  the  company  to  appro- 
priate the  land  according  to  law. 

Judgment  affirmed;  and  it  is  ordered  that  upon  payment  of 
costs  the  execution  be  stayed  for  four  months;  and  in  the 
mean  time  the  company,  defendant  below,  may  proceed  to  con- 
demn the  land,  and  acquire  the  right  of  way  according  to  law. 


Compare  the  case  of  Keil  v.  Chartiers  V.  O.  Co.,  131  Pa.  St.  466,  17  Am. 
St.  Rep.  823,  where  it  is  decided  that  the  owner  is  entitled  to  maintain  an 
action  of  trespass  against  a  corporation  which  has  entered  upon  his  land 
without  payment  of  damages  or  offering  security  for  the  same.  But  in  Oli- 
ver V.  Pittsburgh  etc.  B.  R.  Co.,  131  Pa.  St.  408,  17  Am.  St.  Rep.  814,  plain- 
tiff was  denied  the  right  to  maintain  an  action  of  trespass  against  a  rail- 
way company,  under  similar  circumstances,  inasmuch  as  he  had  consented 
to  the  entry  upon  his  land,  and  acquiesced  in  the  expenditure  of  much  money 
in  the  construction  of  the  railroad  thereover.  Yet  one  is  not  estopped  from 
claiming  compensation  for  damages  resulting  to  him  by  reason  of  the  con- 
struction of  a  railroad  over  his  lands  because  he  did  not  object  to  such 
construction;  and  he  may  even  bring  an  action  of  ejectment,  where  he  has 
not  been  compensated  for  his  damages:  Note  to  OUver  v.  Pittsburgh  etc  B.  R. 
Co.,  17  Am.  St.  Rep.  817. 
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Equitable  Assignment  with  Vested  Interest,  What  Constitutes.  —  A 
power  of  attorney  executed  by  a  tenant  in  common  of  land  in  process  of 
partition,  authorizing  his  sister  to  take  possession  of,  lease,  or  sell  and 
convey  his  interest  in  the  land,  accompanied  by  a  letter  authorizing  her 
to  collect  the  proceeds  of  the  sale  of  his  interest  in  the  land,  and  to  ap- 
propriate so  much  thereof  as  might  be  necessary  to  pay  a  debt  of  $250 
borrowed  from  her,  operates  as  an  equitable  assignment  of  a  vested  inter- 
est in  so  much  of  the  brother's  estate  as  is  necessary  to  pay  the  indebted- 
ness named  in  the  letter,  and  such  interest  is  not  divested  by  the 
subsequent  death  of  the  brother. 

The  power  of  attorney  referred  to  in  the  opinion  provided 
as  follows:  "  Know  all  men  by  these  presents,  that  I,  Daniel 
Keys,  of  the  county  of  Calaveras,  and  state  of  California,  have 
made,  constituted,  and  appointed,  and  by  these  presents  do 
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make,  constitute,  and  appoint,  Marinda  Spriggs,  of  the  state 
of  Pennsylvania,  my  true  and  lawful  attorney,  in  my  name^ 
place,  and  stead  to  enter  into  and  take  possession  of  all  real 
estate  that  I  now  own  or  may  hereafter  acquire  in  the  state  of 
Pennsylvania,  and  to  lease  the  same  for  such  price  as  she  may 
deem  best,  and  collect  the  rent,  and  also  to  sell  and  convey 
my  said  real  estate,  or  any  part  thereof,  for  such  price  and 
upon  such  terras  and  credits  as  she  may  deem  expedient," 
etc. 

A.  A.  Purman  and  H.  J.  Ross,  for  the  appellant. 

R.  F.  Downey,  for  the  appellee. 

Sterrett,  J.  In  her  petition  to  the  court  of  common  pleas, 
appellant  refers  to  the  proceedings  in  partition  at  No.  1  of  Oc- 
tober term,  1884,  wherein  the  real  estate  of  her  brother,  John 
Keys,  deceased,  was  sold,  etc.,  and  then,  in  substance,  avers 
that  $513.77,  the  last  installment  of  purchase-money,  has 
been  paid  into  court;  that  her  brother,  Daniel  Keys,  one  of 
the  eight  heirs  of  said  deceased,  executed  a  power  of  attorney, 
coupled  with  an  interest  in  her  favor,  authorizing  her  to  col- 
lect his  share  of  the  estate,  and  at  the  same  time,  by  a  writ- 
ing, assigned  and  appropriated  his  interest  in  the  estate,  or  so 
much  thereof  as  was  necessary,  to  pay  a  debt  of  $250,  which 
he  owed  her  for  borrowed  money,  etc.,  and  asking  leave  to 
take  out  of  court  one  eighth  of  the  fund,  to  which,  as  one  of 
the  heirs  of  her  brother,  she  was  entitled,  and  also  one  eighth 
of  the  same,  claimed  by  her  under  and  by  virtue  of  said 
power  of  attorney  and  assignment.  Leave  was  therefore 
granted  to  appellant  and  six  other  heirs  to  take  out  of  court 
their  respective  shares  of  the  money  paid  in  as  aforesaid;  but, 
as  to  the  remaining  share,  a  citation  was  directed  to  Henry 
Keys,  administrator  of  Daniel  Keys,  then  deceased,  to  show 
cause  why  the  share  of  his  intestate  should  not  be  paid  to  ap- 
pellant, as  prayed  for  in  her  petition. 

In  his  answer,  the  administrator  denied  the  right  of  appel- 
lant, by  virtue  o.f  the  alleged  power  of  attorney,  assignment, 
or  otherwise,  to  take  out  of  court  the  whole  or  any  part  of  his 
intestate's  share  of  the  fund,  and  claimed  that  he  alone,  as 
his  personal  representative,  was  entitled  to  receive  said  share. 
The  court  held  that  the  "  power  of  attorney  was  not  coupled 
with  an  interest  so  as  to  entitle"  appellant  "to  the  fund  in 
controversy,"  and  accordingly  dismissed  her  petition  as  to 
that  branch  of  her  claim.  The  sole  question  presented  by  th« 
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assignments  of  error  is,  whether,  in  so  deciding,  the  court  did 
not  err. 

'There  is  nothing  in  the  power  of  attorney  from  Daniel  Keys 
'to  appellant  to  indicate  that  it  was  intended  to  operate  as  a 
power  coupled  with  an  interest;  but  his  letter  of  same  date, 
delivered  to  her  with  the  power  of  attorney,  fully  explains  the 
purpose  of  the  latter,  and  should  be  considered  in  connection 
therewith.    That  letter, dated  December  5, 1884,  is  as  follows: — 

■"  Dear  Sister,  —  Enclosed  you  will  find  power  of  atorney  i 
want  you  to  collect  the  money  that  is  comeing  to  me  from  the 
land  that  is  now  to  be  sold  and  keep  the  two  hundred  and 
fifty  dollars  and  interest  on  it  that  i  borrowed  of  you  if  there 
is  anything  left  you  can  send  it  to  me  and  if  there  is  not 
anuff  to  pay  you  the  money  that  1  borrowed  of  you  i  will 
send  it  to  you  some  time  in  the  future.         Daniel  Keys." 

As  disclosed  by  this  letter,  the  manifest  purpose  of  Daniel 
Keys  was  to  specifically  appropriate  so  much  of  his  share  in 
his  brother's  estate  as  was  necessary  to  pay  the  indebtedness 
therein  mentioned;  and  to  that  end  he  invested  his  sister  with 
full  authority  to  receive  the  money  that  was  coming  to  him 
from  the  land  that  was  then  about  being  sold,  and  credit  the 
same  on  account  of  that  indebtedness.  There  is  nothing  in  the 
evidence  to  indicate  any  other  intention.  The  land  referred  to 
in  that  and  subsequent  letters  is  undoubtedly  the  same  that 
was  shortly  afterwards  sold  under  the  proceedings  in  parti- 
tion, and  the  money  in  court  is  part  of  the  proceeds  of  that 
sale.  What,  then,  was  the  effect  of  the  power  of  attorney  and 
accompanying  letter,  both  of  which  appear  to  have  been  deliv- 
ered to  appellant  at  the  same  time?  Without  pausing  to 
inquire  what  is  necessary  to  constitute  a  power  coupled  with 
sn  interest,  and  wherein  it  differs  from  a  specific  appropria- 
tion of  property,  or  the  proceeds  thereof,  to  the  payment  of  a 
particular  debt,  or  for  any  other  special  purpose,  we  are  of 
opinion  that  the  power  of  attorney  and  letter  above  quoted 
operated  as  an  equitable  assignment  to  appellant  of  so  much 
of  Daniel  Keys's  interest  in  the  estate  of  his  brother  John  as 
would  be  sufficient  to  pay  the  indebtedness  of  $250,  and  inter- 
est, specified  in  the  letter.  To  that  extent  appellant  thereby 
■acquired  a  vested  right  to  the  purchase-money  raised  by  the 
sale  in  partition,  and  that  right  was  not  divested  by  the  sub- 
sequent death  of  Daniel  Keys,  in  April,  1887. 

It  apears  that  his  share  of  the  fund  paid  into  court  is  less 
than  the  balance  due  appellant.     If  that  be  so,  she  is  entitled 
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to  the  whole  of  the  fund  in  controversy.  It  therefore  follows 
that  the  learned  judge  erred  in  refusing  to  permit  her  to  take 
it  out  of  court. 

Decree  reversed,  at  the  costs  of  the  appellee,  and  record 
remitted  for  further  proceedings  in  accordance  with  this 
opinion.  

Equitable  Assignment,  What  is.  —  Where  one  gives  to  another  a  power 
of  attorney  to  collect  money  and  pay  hia  creditors,  the  transaction  consti- 
tutes an  equitable  assignment:  Watson  v.  Bagaley,  12  Pa.  St.  164;  51  Am. 
Dec.  595.  Anything  showing  an  intention  on  the  one  aide  to  make  a  present 
irrevocable  transfer  of  a  fund,  and  from  which  an  assent  to  receive  it  may 
bo  inferred  on  the  other,  will  operate  in  equity  as  an  assignment:  Bank  of 
Commerce  v.  Bogy,  44  Mo.  13;  100  Am.  Dec.  247.  Compare  note  to  Field  v. 
Mayor,  57  Am.  Dec.  440,  441;  Murray  v.  Buell,  76  Wis.  657;  20  Am.  St.  Bep. 
92,  and  note;  Patterson  v.  Caldwell,  124  Pa.  St.  455;  10  Am.  St.  Rep.  598. 
An  agreement  entered  into,  whereby  an  agent,  to  whom  a  power  of  attorney 
is  given  to  collect  a  claim,  is  to  indemnify  the  holder  of  the  claim  against  all 
expenses,  and  ia  himself  to  retain  the  amount  collected,  amounta  to  an  as- 
fiigiiment  of  such  claim:  Best  v.  Sinz,  73  Wis.  243. 
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Partnership — Evidence,  when  Inadmissible  to  Show  Property  to  bb 
Firm  Assets.  —  As  against  purchasers  and  lien  creditors  dealing  with 
,the  owners  of  land  on  the  faith  of  a  recorded  title,  and  without  notice 
that  it  is  different  from  what  it  appears  of  record,  parol  evidence  is  in- 
admissible to  show  that  although  the  land  was  conveyed  to  the  grantees 
as  individuals,  yet  it  was  held  by  them  as  partnership  property. 

Partnership  —  Land,  when  Regarded  as  Firm  Assets. — As  between 
partners,  land  treated  by  them  as  partnership  property,  especially  if 
purchased  and  paid  for  with  partnership  money,  is  regarded  as  firm 
assets,  notwithstanding  it  was  conveyed  to  the  grantees  as  tenants  in 
common.  Whether  it  is  partnership  realty  is  a  question  of  intention, 
which  may  be  manifested  by  acts  and  declarations,  and  established  by 
parol  evidence. 

Partnership  Property  —  Interest  Acqdired  by  First  Purchaser. — 
A  conveyance  by  one  partner,  with  the  consent  of  the  others,  of  all  his 
interest  in  the  firm  and  its  assets,  to  a  third  party,  vests  in  the  purchaser 
all  the  retiring  partner's  interest  in  the  firm  assets,  including  its  real 
estate;  and  if  such  retiring  partner  afterwards  conveys  his  interest  in 
the  firm  real  estate  to  another,  without  consideration,  the  second  pur- 
chaser acquires  no  higher  right  than  his  grantor  had,  and  no  interest 
which  he  can  enforce  in  ejectment  against  the  first  purchaser. 

Ejectment  by  W.  F.  CoUner  against  G.  W.  Greig.  The 
land  in  dispute  was  purchased  with  partnership  money,  and 
held  and  used  as  partnership  property  by  the  firm  of  Richey, 
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Finkbine,  &  Co.  On  February  10,  1873,  Finkbine  sold  and 
Greig  purchased  all  Finkbine's  interest  in  such  partnership, 
Finkbine  knowing  that  the  other  members  of  the  firm  with 
Greig  were  to  continue  the  business  as  partners,  under  the 
firm  name  of  Richey,  Smith,  &  Co.,  and  that  the  interest  so 
purchased  by  Greig  was  to  be  his  contribution  to  the  capital 
of  the  new  firm.  When  Finkbine  sold  to  Greig  he  had  no 
separate  and  specific  interest  in  the  lands  in  dispute.  On 
January  5,  1885,  Finkbine  and  wife  deeded  to  Collner  certain 
lands  described  in  the  deed,  including  the  land  in  dispute. 
Judgment  for  defendants,  and  plaintifi"  appealed. 

W,  L.  Corbett  and  Don  C.  Corhett,  for  the  appellant. 

/.  S.  Ferguson  and  B.  J.  Reid,  for  the  appellees. 

Per  Curiam.  We  are  clearly  of  opinion  that  the  learned 
judge  below  was  right  in  holding  that  the  plaintifi"  had  no 
higher  rights  than  Finkbine,  his  grantor.  The  court  has 
found,  and  we  think  correctly,  that  the  real  estate  in  contro- 
versy was  firm  property,  and  as  between  the  members  of  the 
firm  and  those  who  dealt  with  them  with  knowledge  of  the 
facts,  it  was  personal  estate.  As  to  a  portion  of  it,  the  deeds 
were  in  the  name  of  the  firm;  as  to  other  portions,  the  title 
was  in  the  names  of  the  individual  members  of  the  firm. 
The  court  below  has  found,  however,  that  all  of  it  was  paid  for 
by  the  firm,  belonged  to  the  firm,  and  was  recognized  and 
treated  as  firm  property.  It  is  settled  law  that  as  against 
purchasers  and  lien  creditors  dealing  with  the  owners  of  land 
on  the  faith  of  a  recorded  title,  and  without  notice  that  it  is 
different  from  what  it  appears  of  record,  parol  evidence  is  in- 
admissible to  show  that  although  the  land  was  conveyed  to 
the  grantees  as  individuals,  yet  it  was  held  by  them  as  part- 
nership property;  but  as  between  the  partners  themselves, 
land  treated  by  them  as  partnership  property,  especially  if 
purchased  and  paid  for  with  partnership  money,  is  to  be  re- 
garded as  partnership  assets,  notwithstanding  it  was  con- 
veyed to  the  grantees  as  tenants  in  common;  its  character  is 
largely  a  question  of  intention,  which  may  be  manifested  in 
acts  and  declarations,  and  be  established  by  parol  testimony: 
Warriner  v.  Mitchell,  128  Pa.  St.  153,  and  authorities  there 
cited.  The  agreement  of  February  10,  1873,  was  a  sale  by 
Finkbine,  one  of  the  partners,  to  Greig  of  all  the  interest  of 
the  former  in  the  firm  and  its  assets.  Greig  was  to  take  Fink- 
bine's place  and  interest  in  the  firm,  and  this  was  assented  to 
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by  the  other  partners.  It  follows  that  the  sale  passed  all 
Finkbine's  interest  in  the  assets  of  the  firm,  including  the 
real  estate.  This  left  nothing  in  Finkbine  to  convey  to  any 
one  else.  The  plaintiff  here  was  not  shown  to  have  been  a 
bona  fide  purchaser.  There  is  no  evidence  that  he  paid  a  dol- 
lar on  account  of  his  purchase.  The  court  below  was  there- 
fore correct  in  ruling,  as  before  remarked,  that  he  occupied  no 
higher  position  than  Finkbine. 
Judgment  affirmed.  

Partnership  Property.  — As  to  the  effect  of  conveyances  made  to  a  firm 
using  the  firm  name  as  the  grantee,  see  Menagt  v.  Burke,  43  Minn.  211;  19 
Am,  St.  Rep.  235,  and  note;  Frost  v.  Wolf,  77  Tex.  455;  10  Am.  St.  Rep. 
761.  To  make  land  partnership  property,  it  must  have  been  purchased  with 
partnership  funds  for  partnership  purposes:  AUcire  v.  Kahle,  123  III.  496;  5 
Am.  St.  Rep.  540.  Compare  note  to  McCormick'a  Appeal,  98  Am.  Dec. 
197-201;  Oreenwood  V.  Mai-vin,  111  N.  Y.  423.  Realty  bought  in  the  name 
of  one  of  the  partners  for  partnership  purposes  with  partnership  funds  is 
held  by  such  partner  in  trust  for  the  firm:  Shaw's  Estate,  81  Me.  207; 
Roberts  v.  Eldred,  73  Cal.  394;  Pepper  v.  T/iomas,  85  Ky.  539. 

Deeds  —  Parol  Evidence.  —  As  to  the  competency  of  parol  evidence  to 
vary  or  explain  a  deed,  see  Palmer  v.  Farrell,  129  Pa.  St.  162;  15  Am.  St. 
Rep.  708,  and  note;  Mannix  v.  Purcell,  46  Ohio  St.  102;  15  Am.  St.  Rep. 
562,  and  note;  Finlaysonv.  Finlayson,  17  Or.  347;  11  Am.  St.  Rep.  836,  and 
note  844,  845.  It  is  not  competent  to  show  by  parol  evidence  that  realty  pur- 
chased by  and  conveyed  to  two  persons  as  tenants  in  common  was  purchased 
as  partnership  property':  Ridgeway's  Appeal,  15  Pa.  St.  177;  53  Am.  Dec. 
586;  for  intention  to  hold  property  as  partnership  property  must  appear  in 
the  deed:  Haie  v.  Henrie,  2  Watts,  143;  27  Am.  Dec.  289. 


Estate  of  Cunningham. 

[137  Pennsylvania  State,  62i.] 

Estates  or  Decedents.  —  ELEarioN  bt  Widow,  allowed  by  statute,  ia  a 
right  to  choose  between  abiding  by  her  husband's  disposition  of  his  prop- 
perty  or  the  right  to  disregard  it  and  claim  under  the  intestate  law. 
These  rights  are  inconsistent  with  each  other,  and  cannot  co-exist.  She 
must  choose  one  or  the  other,  and  cannot  choose  both;  nor  does  her  right 
of  choice  depend  in  any  degree  on  the  mention  or  omission  of  her  in  her 
husband's  will,  or  on  the  quantum  of  benefit  she  receives  or  renounces 
under  it. 

Estates  of  Decedents  —  Election  by  Widow.  —  Where  the  husband's 
will  directs  a  conversion  of  his  real  estate  into  personalty,  and  the  wife 
elects  to  take  under  the  intestate  law,  her  rights  are  fixed  irrespective 
of  the  will,  and  she  cannot  claim  that  the  conversion  operates  so  as  to 
entitle  her  to  one  half  of  the  fund  absolutely;  for,  as  to  her,  the  fund 
must  be  regarded  as  real  estate,  and  she  is  only  entitled  to  a  hali-iat«r> 
est  therein  for  life. 
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Estates  of  Decedents.  —  Widow's  right  of  election,  given  by  statute,  is 
paramount  to  her  husband's  power  of  disposition  by  will,  and  if  she 
elects  to  disregard  the  latter,  she  can  claim  her  statutory  estate  in  the 
land  itself  and  at  law  it  is  that  only  to  which  she  is  entitled;  but  in 
equity,  if  she  has  acquiesced  in  a  sale  made  under  the  will,  and  made 
claim  to  the  proceeds,  she  thereby  relinquishes  her  dower,  and  the  land 
passes  to  the  purchaser  discharged  of  her  estate  in  it.  The  fund,  how- 
ever, arising  from  the  sale  is  still  treated  as  realty  as  to  her,  and  she  in 
entitled  to  a  half-interest  therein  for  life. 

Estates  of  Decedents  —  Election  by  Widow.  — The  question  whether  a 
widow  filed  a  formal  paper,  electing  to  take  against  the  will,  voluntarily, 
or  under  stress  of  an  order  of  court,  is  entirely  immaterial  to  her  rights. 
Such  writing  is  unimportant,  except  as  evidence. 

Petition  for  the  distribution  of  the  proceeds  of  the  sale  of 
the  estate  of  J.  B.  Cunningham,  who  died  leaving  a  widow, 
but  no  children.  The  deceased  did  not  name  nor  provide  for 
his  wife  in  his  will,  but  directed  that  his  executor  sell  and 
convey  his  real  estate,  and  divide  the  proceeds  thereof  pro 
rata  to  his  heirs  and  representatives  at  law.  After  the  sale  of 
the  estate  as  directed  in  the  will,  the  widow  executed  and  filed 
a  formal  statutory  election  not  to  take  under  such  will,  but  to 
take  her  share  of  the  estate  under  the  intestate  laws.  She 
claimed  that  the  will  worked  a  complete  conversion  of  the 
testator's  real  estate  in  personalty,  and  that  such  conversion 
inured  to  her  benefit,  and  entitled  her  to  one  half  of  the  pro- 
ceeds of  the  sale  of  such  real  estate.  The  auditor  to  whom 
the  case  was  referred  granted  the  prayer  of  the  widow,  and 
awarded  to  her  absolutely  one  half  of  the  fund  arising  from 
the  sale  of  the  real  estate  of  the  testator.  From  this  award 
an  appeal  was  taken. 

J.  M.  Peoples  and  D.  S.  Atkinson,  for  fhe  appellants. 

James  S.  Moorhead  and  John  B.  Head,  for  the  appellee. 

Mitchell,  J.  Election,  in  the  sense  that  applies  to  the 
present  contention,  means  a  choice  between  two  courses  of 
action;  acquiescence  by  the  widow  in  her  husband's  disposi- 
tion of  his  property,  or  disregard  of  it  and  assertion  of  the 
rights  the  law  gives  her.  There  is  no  third  or  mixed  course. 
Her  legal  rights,  which  are  paramount  to  the  husband's  con- 
trol, attach  eo  instanti  that  he  dies,  and  there  is  no  interval 
during  which  the  will  can  slip  in  and  work  a  conversion,  and 
then  stand  aside  to  let  in  her  intestate  rights  upon  the  con- 
verted estate.  Conversion  takes  place  by  virtue  of  the  will, 
but  as  to  the  widow  so  electing,  there  is  no  will.  She  must 
make  her  choice;  and  it  is,  will  or  no  will.     She  has  time  to 
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consider  which  she  shall  take,  but  the  quality  of  the  estate  as 
to  her  rights  is  fixed  at  the  moment  of  death,  and  she  must 
take  one  or  the  other  as  they  were  then.  The  law  does  not 
permit  her  to  say  there  is  a  will  for  conversion,  and  no  will  as 
to  her  share. 

This  was  decided  in  Hoover  v.  Landis,  76  Pa.  St.  854;  but 
the  learned  auditor  in  the  present  case  drew  a  distinction 
based  on  the  fact  that  in  Hoover's  will  provision  was  made  for 
his  wife,  while  in  Cunningham's  she  was  not  named;  but 
such  a  distinction  is  altogether  untenable.  Followed  to  its 
logical  conclusion,  it  would  result  that  a  will  which  gave  the 
widow  one  cent  would  require  and  support  a  valid  election, 
while  one  which  gave  her  nothing  would  not  permit  an  elec- 
tion at  all.  The  law  does  not  sanction  such  an  illusory  dis- 
tinction, and  the  argument  which  would  support  it  is  founded 
on  wrong  premises.  The  election  which  the  widow  is  required 
to  make  is  between  rights,  not  between  benefits.  Slie  has  the 
right  to  abide  by  her  husband's  disposition  of  his  property,  or 
the  right  to  override  it  and  claim  under  the  intestate  law. 
These  rights  are  inconsistent,  and  cannot  co-exist.  She  has 
always  the  choice  which  she  will  assert,  but  the  choice  is  of 
one  or  the  other,  not  both,  and  does  not  legally  depend  in  any 
degree  on  the  mention  or  omission  of  her  in  the  will,  or  on  the 
quantum  of  benefits  she  receives  or  renounces  under  it. 

Neither  the  act  of  April  8,  1833  (P.  L.  249,  sec.  11),  nor  the 
act  of  April  11,  1848  (P.  L.  537,  sec.  11),  affects  this  question. 
The  common-law  rule  was,  that  a  devise  or  bequest  to  a  wife 
was  not  in  satisfaction  or  lieu  of  dower,  unless  so  expressed 
in  the  will:  Co.  Lit.  36  b.  The  courts  of  equity  relaxed  thia 
rule  by  holding  that  where  the  provisions  of  the  will  vvouldB 
otherwise  be  materially  disarranged,  an  intention  to  make  tha- 
devise  in  lieu  of  dower  would  be  implied.  This  gave  rise  ta 
frequent  litigation  as  to  the  inconsistency  of  dower  with  the 
provisions  of  wills  (see  Webb  v.  Evans,  1  Binn.  565),  and  the 
act  of  1833  (P.  L.,  sec.  11),  was  meant  to  diminish  this  by  es- 
tablishing a  fixed  general  rule.  The  act  of  1848  (P.  L.  537, 
sec.  11),  simply  secures  the  widow  her  choice  between  the  pro- 
vision for  her  in  the  will  and  her  share  under  the  intestate  law 
of  both  personalty  and  realty. 

As  the  widow's  rights  are  paramount  to  her  husband's  power 
of  disposition,  she  of  course,  at  her  election,  could  claim  her 
statutory  estate  in  the  land  itself,  and  in  law  it  is  this  only  ta 
which  she  is  entitled.     But  in  equity,  as  she  has  acquiesced  in 
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the  sale  and  made  claim  to  the  proceeds,  she  must  now  be  held 
to  have  relinquished  her  dower,  and  the  land  to  have  passed 
to  the  purchaser  discharged  of  her  estate  in  it.  It  is  an  estop- 
pel by  election.  But  the  fund  is  to  be  treated  as  still  realty, 
for  the  purpose  of  determining  the  quantum  of  her  interest  or 
estate  in  it,  and  that  is  for  life  only.  One  half  of  the  fund, 
therefore,  must  be  properly  secured  under  the  direction  of  the 
court,  and  the  interest  paid  to  her  during  her  life. 

Whether  her  filing  of  the  formal  paper,  electing  to  take 
against  the  will,  was  voluntary,  or  under  the  stress  of  an  order 
from  the  court,  is  entirely  immaterial.  Such  a  writing  is 
proper  for  convenience  and  certainty  of  evidence,  but  is  not 
otherwise  important:  Light  v.  Light,  21  Pa.  St.  407;  Bradforda 
V.  Rents,  43  Pa.  St.  474;  Kennedy  v.  Johnston,  65  Pa.  St.  451; 
3  Am.  Rep.  650. 

Decree  reversed,  and  record  remitted  for  distribution  of  the 
fund  in  accordance  with  this  opinion. 


Widow,  Election  by,  to  Take  or  not  to  Take  under  the  Provis- 
ions OF  A  Will  made  by  her  husband,  when  necessary  and  when  not,  see 
Church  V.  Bull,  2  Denio,  430;  43  Am.  Dec.  754,  and  note.  Compare  Wood- 
burrCa  Estate,  138  Pa.  St.  606,  post,  p.  932,  in  which  the  election  of  a  widow 
to  take  under  her  husband's  will  ia  held  not  to  be  binding  upon  her,  whea 
made  in  ignorance  of  the  facts. 


Davis  Shoe  Co.  v.  Kittannino  Insurance  Co. 

[138  Pennsylvania  State,  73.] 

Insurance  —  Void  Condition  in  Policy.  —  A  clause  in  a  policy  of  fire  insrir* 
ancd  requiring  the  certificate  of  an  officer  in  charge  of  the  fire  depart* 
ment  to  be  furnished  with  proofs  of  loss  is  void. 

Insurance  —  Duty  of  Company  in  Regard  to  Proof  of  Loss. — It  ia  the 
duty  of  an  insurance  company,  on  receipt  of  proofs  of  loss,  to  return 
them  promptly  if  they  are  objectionable,  pointing  out  the  particular  de- 
fects, and  additional  information  required.  To  return  them,  accompanied 
with  a  general  reply  that  they  do  not  correspond  with  printed  instruc- 
tions, is  insufficient  to  protect  the  company. 

Insurance  —  Waiver  of  Proof  of  Loss.  —  Where  an  insurance  company 
retains  proofs  for  fifty  days,  and  then  returns  them  without  any  specifio 
objection,  it  waives  its  right  to  any  further  or  more  complete  proofs, 
and  will  be  bound  on  the  policy,  notwithstanding  any  conditions  ooa* 
tained  therein  respecting  such  proofs. 

W.  D.  Patton  and  H.  L.  Golden,  for  the  appellant. 
Ross  Reynolds,  Jr.,  and  J.  H.  Painter,  for  the  appellee. 
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Paxson,  C.  J.  The  first  assignment  raises  the  only  impor- 
tant question  in  this  record.  The  plaintiff's  second  point 
requested  the  court  to  instruct  the  jury  ''that  if  the  jury 
believe  that  the  plaintiff  company  mailed  final  proofs  of  loss 
to  the  defendant  company  on  February  25,  1888,  and  the 
defendant  company  received  said  proofs  on  February  28,  1888, 
and  made  no  objection  to  the  same  before  April  24,  1888,  it  is 
for  them,  the  jury,  to  say  whether  such  facts  were  suflScient 
evidence  of  waiver  by  the  defendant  company  of  any  infor- 
mality or  deficiency  in  the  proofs  of  loss."  The  learned  judge 
below  affirmed  this  point,  and  if  he  was  right  in  this,  the 
pivotal  point  of  the  cause,  all  that  follows  is  of  little  moment. 

There  is  not  even  an  allegation  that  the  policy  of  insurance 
was  not  taken  out  in  the  usual  way,  the  premium  fully  paid, 
and  the  loss  an  honest  one.  The  latter  circumstance  is  not, 
perhaps,  material,  so  far  as  it  concerns  the  law  of  the  case. 
It  may  affect  the  moral  aspect  of  the  defense.  When  an 
insurance  company  is  defending  against  fraud,  it  might  well 
be  justified  in  resorting  to  even  technicalities  to  defeat  such 
claim.  But  when  it  has  issued  its  policy  and  received  the 
premium,  it  has  entered  into  a  contract  of  indemnity;  and 
common  honesty  requires  that  it  should  keep  such  contract  in 
good  faith;  and  an  attempt  to  defeat  it  by  shifts,  evasions,  and 
bald  technicalities  can  only  be  regarded  with  a  feeling  border- 
ing closely  upon  contempt. 

The  plaintiff  company  was  doing  business  in  the  state  of 
Virginia.  The  property  insured  was  located  at  Richmond. 
The  defendant  company  is  a  Pennsylvania  corporation  having 
its  principal  office  at  Kittanning,  Pennsylvania,  with  agents 
in  different  localities,  whose  business  it  is  to  solicit  insurance. 
Much  of  its  business  appears  to  come  from  distant  points, 
where  it  is  least  known.  The  policy  in  this  case  was  for  one 
thousand  dollars,  and  during  the  life  thereof,  viz., on  the  morn- 
ing of  January  31,  1888,  a  fire  occurred  by  which  the  property 
insured  was  injured,  and  destroyed  in  whole  or  in  part.  On 
the  same  day,  the  assured  notified  the  company  of  the  fire  by 
letter,  stating  that  the  loss  would  probably  be  total.  There 
being  a  large  amount  of  insurance  on  the  same  property  in 
other  companies,  the  assured,  on  the  eleventh  day  of  February, 
notified  the  insurance  company  of  the  meeting  of  adjusters  to 
adjust  the  loss  and  claims.  Proofs  of  loss  were  made  out  and 
sent  to  the  company  on  the  25th  of  February,  within  the  time 
prescribed  by  the  policy.    The  proofs  were  very  full,  and  stated, 
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inter  alia,  that  "any  other  information  that  may  be  required 
will  be  furnished  on  call."  No  notice  of  these  communica- 
tions was  taken  by  the  insurance  company  until  April  24th, 
when  the  proofs  of  loss  were  returned  to  the  assured,  with  a 
letter  stating,  generally,  that  they  are  "unsatisfactory  and  in- 
complete, in  that  it  does  not  set  forth,  as  required  by  section  10 
of  the  printed  conditions  of  said  policy."  Then  follows  a 
copy  of  the  section,  with  the  requisites  of  proofs  of  loss  under- 
scored. 

There  is  not  a  single  defect  in  the  proofs  pointed  out,  not  a 
single  subject  named  as  to  which'the  company  desires  other 
or  fuller  information,  but  the  entire  proofs  were  rejected  with 
what  amounts  to  a  declaration  that  not  one  requisite  had  been 
complied  with.  In  point  of  fact,  there  does  not  appear  to  have 
been  anything  omitted,  unless  it  be  the  certificate  of  the  officer 
in  charge  of  the  fire  department,  which  certificate,  under  the 
ruling  in  Universal  F.  Ins.  Co.  v.  BlocJc,  109  Pa.  St.  535,  the 
company  had  no  right  to  demand.  It  was  there  held  that  a 
clause  in  a  policy  requiring  such  a  certificate  was  void,  this 
court  saying,  through  Mr.  Justice  Gordon:  "  The  company  had 
no  right  to  require  a  public  officer  to  act  in  the  adjustment  of 
its  risks,  and  the  neglect  of  the  assured  to  even  ask  a  certificate 
from  that  officer  would  have  been  no  default."  It  was  further 
said  in  that  case,  and  it  is  wholesome  law,  and  directly  appli- 
cable to  the  case  in  hand:  "Besides  this,  it  was  the  duty  of 
the  company,  on  the  receipt  of  the  proofs,  to  return  them  if 
they  were  objectionable,  and  point  out  the  particular  defects. 
This  it  refused  to  do,  but  replied,  generally,  that  they  did  not 
correspond  with  the  printed  instructions,  and  refused  to  re- 
ceive them.  This  was  not  sufficient.  Insurance  companies 
cannot  expect  thus  to  escape  from  the  payment  of  an  honest 
claim,  through  technicalities  which  do  them  no  harm  and 
which  they  themselves  can  easily  cure."  See  also  Bonnert  v. 
Pennsylvania  Ins.  Co.,  129  Pa.  St.  558,  15  Am.  St.  Rep.  739, 
where,  in  obedience  to  a  call  from  the  company,  the  assured 
sent  his  books  for  their  examination.  The  books  were  kept,  and 
not  returned  until  after  the  limitation  had  expired.  We  said: 
"  It  was  the  duty  of  the  company  to  examine  the  books  and 
papers  promptly,  and  notify  the  plaintiffs  of  the  result." 

Here  the  proofs  of  loss  were  kept  for  over  fifty  days,  and 
then  returned  without  a  specific  objection.  A  few  days  would 
be  sufficient  to  enable  any  company  to  examine  the  proofs  in 
a  given  case,  and  ascertain  if  they  were  satisfactory.    If  not  so, 
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good  faith  requires  that  they  should  be  promptly  returned,  and 
the  specific  omission  pointed  out,  or  the  additional  informatioa 
wanted  designated.  The  great  mass  of  persons  who  insure 
their  property  are  in  the  main  ignorant  of  insurance  law,  and 
their  business  is  often  solicited  by  the  agents  of  such  compa- 
nies; they  are  not  accustomed  to  making  out  such  papers  as 
proofs  of  loss,  and  when  they  are  defective  the  assured  should 
be  dealt  with  fairly,  and  no  advantage  taken  of  their  ignorance. 
Here  the  proofs  of  loss  having  been  kept  for  a  long  time,  and 
then  returned  without  specific  objection,  we  think,  under  all 
our  cases,  the  company  waived  its  right  to  call  for  further 
proofs.  The  learned  judge  below  submitted  the  question  of 
waiver  fairly  to  the  jury,  and  they  have  found  it  in  favor  of 
the  plaintiff.  We  are  of  opinion  that  their  finding  was  justified 
by  the  facts  in  the  case.  It  follows  that  the  suit  was  not  pre- 
maturely brought.  We  find  nothing  in  the  minor  questions 
of  the  case  which  requires  discussion.  There  is  no  substantial 
error. 

Judgment  affirmed.  

Fire  Insurance  —  Proofs  of  Lo3S.  —  The  insurance  company  must  point 
out  any  defects  in  the  proofs  of  loss,  so  as  to  give  the  assured  the  opportunity 
of  correcting  them;  and  failing  so  to  do,  the  company  is  presumed  to  have 
waived  such  defects:  Gould  v.  Dwellin()-house  Ins.  Co.,  134  Pa.  St.  570;  19 
Am.  St.  Rep.  717,  and  note;  Oerman  Ins.  Co.  v.  Oray,  43  Kan.  497;  19  Am. 
St.  Rep.  150,  and  note. 


Estate  of  Hanika. 

[138  Pennsylvania  State,  330.] 
Judgments — Collateral  Attack.  —  A  judgment  against  the  assignor  of  an 
estate  for  the  benefit  of  creditors,  and  in  favor  of  a  creditor,  cannot  be 
collaterally  attacked  by  other  creditors  on  the  ground  that  execution 
issued  thereon  prematurely;  they  can  only  attack  it  for  fraud  and  collu- 
sion to  hinder  and  delay  them. 

Assignment  for  the  benefit  of  creditors.  Frank  Hanika  as- 
signed for  the  benefit  of  his  creditors,  and  his  assignee,  under 
order  of  court,  sold  his  stock  of  goods  and  applied  the  pro- 
ceeds to  the  satisfaction  of  several  executions  against  him 
in  the  order  of  priority  of  date  and  lien  thereof.  The  first  of 
the  judgments  was  in  favor  of  Josephine  Hanika,  the  wife  of 
the  assignor,  for  $540,  entered  December  10, 1887,  upon  a  judg- 
ment note  of  that  date,  and  payable  six  months  thereafter, 
on  which  execution  issued  and  came  into  the  hands  of  the 


908  German  National  Bank  v.  Foreman.        [Penn. 

sheriff  at  10:30  o'clock,  a.  m.,  December  15, 1887.  The  next 
judgment  was  in  favor  of  Maloney  Brothers,  for  $367.50,  en- 
tered December  15,  1887,  on  a  judgment  note  of  that  date 
payable  on  demand,  on  which  execution  issued  and  came  into 
the  sheriff's  hands  at  1:30  o'clock,  p.  m,,  December  15,  1887. 
Objection  was  made  by  Maloney  Brothers  to  the  payment  of 
the  Hanika  judgment,  on  the  ground  that  execution  thereon 
issued  prematurely,  and  from  a  ruling  that  such  judgment 
was  a  valid  first  lien  on  the  sum  to  be  distributed  the  Malo- 
ney Brothers  take  an  appeal. 

Frank  Whitesell  and  William  W.  Whitesell,  for  the  appellants. 

Per  Curiam.  There  was  no  evidence  before  the  auditor 
which  would  have  justified  him  in  postponing  appellee's 
judgment  in  the  distribution.  It  is  true,  the  execution  thereon 
was  prematurely  issued,  but  this  was  an  irregularity  of  which 
only  the  defendant  in  the  execution  could  take  advantage: 
Wilkinson's  Appeal,  65  Pa.  St.  189.  A  judgment  can  be  at- 
tacked by  creditors  collaterally  only  upon  the  ground  of  fraud 
and  collusion  to  hinder  and  delay  them.  The  charge  of  such 
fraud  and  collusion  was  made,  but  the  auditor  and  court  be- 
low have  not  sustained  it,  in  which  they  were  clearly  right. 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the 
costs  of  the  appellant.  

Judgments  —  ExECtmoNS.  —  An  execution  prematurely  !ssaed  npon  an 
existing  judgment,  though  erroneous,  is  not  void.  It  cannot  be  collaterally 
attacked  by  another  execution  creditor:  SUvoart  ▼.  Stoder,  13  Serg.  &  R.  199; 
15  Am.  Dec.  589,  and  note. 


German  National  Bank  v.  Foreman. 

(138  Pennsylvania  Stat«,  474.] 

Negotiable  Instruments  —  Bank  as  Holder  op  Noth  of  Depositor  — 
Discharge  of  Indorser.  —  Where  a  bank  is  the  holder  of  a  note  pay- 
able at  the  bank,  and  upon  its  maturity  the  maker  has  a  cash  deposit  in 
baak  sufficient  to  pay  it,  not  specially  applicable  to  a  particular  purpose, 
the  bank  is  bound  to  charge  the  amount  of  the  note  against  the  deposit. 
The  note  is,  in  effect,  a  draft  on  the  bank  in  favor  of  the  holder  and  in 
discharge  of  the  indorser,  notwithstanding  a  notice  by  the  maker  to  the 
bank  not  to  apply  the  deposit  on  the  note,  and  an  agreement  by  the  bank, 
before  maturity,  not  to  charge  the  note  against  the  deposit. 

Keootiablr  Instruments  —  Note  in  Hands  op  Bank  —  Right  op  D«- 
rosiTOB.  —  Where  a  depositor  has  made  a  special  application  or  appro- 
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priation  of  his  balance  ia  bank,  and  has  so  notified  it,  it  cannot  chargo 
off  his  note  coming  into  its  hands  against  his  deposit  upon  maturity  of 
the  former. 

C.  Heydrick  and  Frank  E.  Bible,  for  the  appellant. 
T.  J.  Van  Oiesen  and  E.  L.  Davis,  for  the  appellee. 

Paxson,  C.  J.  The  plaintiff  bank  had  discounted  the  note 
in  controversy,  and  was  therefore  the  holder.  At  the  time  the 
note  matured,  John  Shoup,  the  maker,  had  on  deposit  with 
the  bank  more  than  sufficient  to  pay  it;  but  Shoup,  conceiving 
that  he  had  a  defense  as  against  the  payee,  notified  the  bank 
not  to  charge  it  off  against  his  account  at  maturity,  and  at 
the  same  time  gave  the  bank  a  bond  of  indemnity  to  secure  it 
in  case  it  failed  to  recover  against  the  indorser.  Being  thus 
indemnified,  the  bank  did  not  charge  the  note  to  Shoup's  ac- 
count, and  brought  this  suit  against  the  payee,  who  was  of 
course  indorser.  The  latter  defended  upon  the  ground  that 
he  was  discharged  as  indorser  by  reason  of  the  failure  of  the 
bank  to  collect  the  note  from  the  funds  of  the  maker  in  its 
hands.  The  court  below  held  that  the  indorser  was  liable, 
and  entered  judgment  against  him  for  the  amount  of  the  note. 

The  case  is  ruled  by  Commercial  N.  Bank  v.  Henninger,  105 
Pa.  St.  496.  It  was  there  held  that  "  where  a  bank  is  the 
holder  of  a  note  payable  at  the  banking-house,  and  upon  its 
maturity  the  maker  has  a  cash  deposit  in  said  bank  exceed- 
ing the  amount  of  the  note,  which  deposit  is  not  specially  ap- 
plicable to  a  particular  purpose,  the  bank  is  bound  to  charge 
up  the  amount  of  the  note  against  the  deposit.  In  such  case 
the  note  is,  in  efiect,  a  draft  on  the  bank  in  favor  of  the  holder, 
and  in  discharge  of  the  indorser."  The  case  in  hand  comes 
directly  within  this  ruling.  The  money  was  there  to  the  credit 
of  the  maker;  it  was  not  a  special  deposit,  nor  had  it  been 
specifically  appropriated  to  any  other  purpose.  The  maker 
could  have  drawn  his  money  out  the  day  before  the  note  ma- 
tured; he  might  have  turned  it  into  a  special  deposit,  or  he 
might  have  appropriated  it  to  the  payment  of  some  other  note. 
As  was  said  in  Commercial  N.  Bank  v.  Henninger,  105  Pa.  St. 
496:  "  There  is  no  doubt  as  to  the  right  of  the  depositor  to 
control  his  deposit  up  to  the  point  where  the  rights  of  others 
attach.  He  may  draw  it  out  by  his  check;  he  may  apply  it' 
to  a  particular  purpose,  by  making  it  a  special  deposit,  or  by 
special  directions  communicated  to  the  bank." 

The  learned  judge  below  appears  to  have  been  misled  by  the 
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following  passage  from  the  opinion  in  the  case  referred  to:  "It 
must  be  conceded  that  if  the  deposit  had  been  special,  or  if, 
previous  to  the  maturity  of  the  note,  any  arrangement  had 
been  made  between  the  depositor  and  the  bank  by  which  the 
Lank  had  been  forbidden  to  apply  the  money  in  its  hands  to 
the  payment  of  these  notes,  the  indorser  would  not  be  dis- 
charged." The  learned  judge  below  has  omitted  the  sentence 
immediately  following,  which  explains  what  was  meant  by 
this  language:  ''As  was  held  in  National  Bank  v.  Speight,  47 
N.  Y.  668,  '  if  before  the  maturity  of  the  paper  held  by  a  bank 
against  a  depositor  an  arrangement  is  made  by  which  the 
bank  agrees  to  hold  the  deposit  for  a  specific  purpose,  and  not 
to  charge  the  note  against  it,  the  bank  may  be  regarded  as  a 
trustee,  and  the  deposit  special.  In  such  a  case,  in  the  ab- 
sence of  fraud  or  collusion,  an  indorser  upon  such  paper  has 
no  right  to  require  the  application  of  the  deposit  towards  the 
payment  of  the  paper  upon  its  maturity.'"  Considering  the 
above  paragraph  as  a  whole,  it  will  be  seen  that  it  means 
merely  that  where  a  depositor  has  made  a  special  application 
or  appropriation  of  his  balance,  and  so  notifies  the  bank,  the 
latter  cannot  charge  off  the  note  against  his  deposit.  This 
arises  from  the  fact  that  a  man  may  do  what  he  will  with  his 
own,  so  long  as  he  retains  control  of  it.  Here  the  depositor 
retained  full  control  over  his  deposit;  made  no  appropriation 
of  it,  but  retained  it  subject  to  his  check;  then,  by  a  collusive 
arrangement  with  the  bank,  which  was  the  holder,  induced 
the  latter  to  violate  its  duty  to  the  indorser.  It  was  an  ar- 
rangement which  the  bank  had  no  right  to  make.  That  the 
deposit  did  not,  in  any  sense,  become  a  special  one,  is  shown 
by  the  fact  that  it  remained  in  the  bank  subject  to  Shoup's 
check.  Being  so  subject,  it  was  the  duty  of  the  bank  to  charge 
off  the  note  against  it,  and  by  its  failure  to  do  bo  the  indorser 
is  discharged. 

Judgment  reversed.  

Banks  and  Banking.  —  Right  ov  a  Bank  to  pay  the  note  of  its  depositor, 
when  such  note  is  made  payable  at  the  bank,  and  such  depositor  has  funds 
on  deposit  sufficient  to  discharge  the  note,  see  Bedford  Bank  v,  Acoartif  125 
Ind.  584;  ante,  p.  258,  and  note. 
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Fidelity  Insurance,  Trost,  and  Safe-deposit 
Company  v.  Western  Pennsylvania  and  She- 
NANGo  Connecting  Eailroad  Company. 

[138  Pennsylvania  State,  494.] 

Corporations,  Unauthorized  Mortgage  by  —  Lien  of  Mortqaqek  as 
AGAINST  Creditor.  —  A  mortgage  given  by  a  railroad  company  to  aid 
in  constructing  and  equipping  its  road,  and  for  a  greater  sum  than 
twice  the  amount  of  its  paid-up  capital  stock,  is  unauthorized  and  void  as 
between  it  and  its  stockholders;  but  as  between  bona  Jide  holders  of  the 
mortgage  bonds  and  the  corporation  or  its  subsequent  creditors  with 
notice  of  the  mortgage,  the  latter  is  a  first  lien  on  the  mortgaged  prop- 
erty, and  such  creditors  cannot  set  up  the  fraud  of  the  corporation  as  a 
defense  against  such  bond-holders. 

Mortgage  Bonds,  Right  of  Holder  of,  as  against  Coupon-holder.  — 
Where  interest  coupons  of  mortgage  bonds  have  been  presented  and  paid 
for  with  money  supplied  by  a  third  person,  under  a  private  agreement 
between  him  and  the  mortgagor  that  such  coupons  should  be  treated  as 
unpaid,  and  the  third  party  treated  as  an  original  holder,  with  the  right 
to  share  in  the  proceeds  of  the  sale  of  the  mortgaged  property  equally 
with  the  bond-holders,  such  agreement  is  void  as  to  the  latter. 

/.  R088  Thompson  and  John  P.  Vincent,  for  the  appellants. 

Johns  McCleavCy  George  Shiras,  Jr.,  and  A.  F.  Henlein,  for 
the  appellees. 

Williams,  J.  The  fund  for  distribution  in  this  case  was 
raised  by  a  sale  of  the  franchises,  road-bed,  and  other  prop- 
erty of  the  Western  Pennsylvania  and  Shenango  Connecting 
Railroad  Company.  The  sale  was  made  under  a  decree  of 
the  court  below,  in  a  proceeding  begun  by  the  Fidelity  In- 
surance, Trust,  and  Safe-deposit  Company,  the  trustee  named 
in  the  mortgage  or  trust  deed  given  by  the  railroad  company 
to  secure  its  bonds  for  the  foreclosure  of  the  mortgage  and  the 
sale  of  the  mortgaged  property.  By  the  terms  of  the  decree, 
the  sale  divested  all  liens,  and  passed  an  unencumbered  title 
to  the  purchaser.  The  proceeds  are  claimed  by  the  bond- 
holders, and  are  insufficient  to  pay  them.  The  appellants  are 
general  creditors,  and  claim  the  right  to  a  pro  rata  share  in 
the  fund.  It  appears  that  the  railroad  company  had  an  au- 
thorized capital  of  five  hundred  thousand  dollars,  all  of  which 
had  been  subscribed,  but  only  twelve  thousand  of  which  had 
been  paid.  Its  right  to  borrow  money  on  the  security  of  a 
mortgage  of  its  franchises  was  limited  by  law,  in  the  clearest 
manner,  to  twice  the  amount  of  its  paid-up  capital.  The  di- 
rectors, utterly  disregarding  the  law  and  their  own  official 
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duty,  authoriiied  a  loan  of  four  hundred  thousand  dollars, 
and  executed  a  mortgage  on  the  franchises  of  the  company 
and  its  unbuilt  line  of  road  to  secure  bonds  for  that  sura. 
The  bonds  were  issued,  negotiated,  and  are  held  or  repre- 
sented by  the  appellees.  The  position  of  the  general  creditors 
is,  that  because  the  mortgage  was  unauthorized  it  is  not  a 
lien,  and,  as  evidence  of  indebtedness,  is  of  no  higher  grade 
than  the  notes  or  other  securities  held  by  themselves.  This 
raises  one  question. 

It  must  be  conceded  at  the  outset  that  the  mortgage  was 
unauthorized,  and  might  be  held  to  be  inoperative  and  void  if 
proper  parties  were  before  us.  This  court  expressed  its  opin- 
ion upon  the  conduct  of  the  directors  of  this  road  in  Reed's 
Appeal,  122  Pa.  St.  565,  and  characterized  it  as  a  "clear  and 
highly  reprehensible  violation  of  law."  The  language  is  none 
too  strong.  The  remedy  is  for  the  law-makers,  and  it  is  to  be  " 
hoped  that  punishments  will  be  provided  for  the  directors  who 
authorize  and  the  officers  who  execute  such  mortgages;  and 
for  the  financial  agents  who  negotiate  the  bonds  so  unlawfully 
issued,  of  sufficient  severity  to  protect  an  innocent  and  confid- 
ing public  against  the  repetition  of  such  gross  and  shameless 
frauds.  But  none  of  the  guilty  parties  are  before  us.  Their 
victims,  the  holders  of  the  bonds,  are  the  claimants,  and  we 
are  to  consider  their  rights  in  the  premises.  If  this  contest 
were  between  them  and  the  company,  it  is  plain  that  the  com- 
pany could  not  be  heard  to  allege  its  fraud  as  a  defense  against 
those  whom  it  had  defrauded.  By  making  the  mortgage  and 
negotiating  the  bonds,  it  represented  to  the  public  that  its 
paid-up  capital  was  sufficiently  large  to  authorize  the  loan. 
It  would  be  estopped  from  denying  the  truth  of  that  represen- 
tation now,  when  called  upon  to  pay  the  bonds  so  negotiated. 
It  cannot  keep  the  money  which  it  secured  as  the  price  of  the 
bonds,  and  defend  against  their  payment  on  the  plea  of  ultra 
vires.  If  a  stockholder  or  other  party  interested  had  asked  it, 
the  court  would  have  enjoined  against  the  execution  of  the 
mortgage,  or  the  negotiation  of  the  bonds,  or  the  use  of  the 
money  received  for  them;  but  no  one  asked  it. 

The  fraud  was  carried  out  without  interruption,  and  the 
money  obtained  by  means  of  it  is  gone.  The  company  is  in- 
solvent. The  property  pledged  for  the  payment  of  this  unau- 
thorized loan  has  been  sold,  and  its  proceeds  are  before  us. 
Who  is  entitled  to  take  them?  As  between  the  bond-holders 
and  the  company,  the  mortgage  was  a  lien  on  the  property. 
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and  is  now  a  lien  on  the  proceeds.  This  was  held  in  Reed's 
Appeal,  122  Pa.  St.  565.  Such  being  the  fact,  the  bond-holders 
are  entitled  to  the  money  as  against  the  company  and  all 
persons  holding  under  it  with  notice  of  their  position.  The 
mortgage  was  authorized,  executed,  and  recorded,  and  the 
negotiation  of  the  bonds  was  in  progress,  when  the  appellants 
gave  the  credits  on  which  their  claim  is  based.  They  had  full 
notice  of  the  mortgage,  and  must  be  regarded  as  electing  to 
give  credit  subject  to  the  mortgage.  The  decree  of  the  court 
below  left  them  in  no  worse  position  than  that  which  they 
voluntarily  assumed,* and  they  have  no  right  to  ask  us  to 
place  them  in  a  better  one.  The  question  before  us  is  thus 
seen  to  be,  not  one  of  the  power  of  the  company  to  execute 
such  a  mortgage,  but  of  the  right  of  the  company,  and  those 
standing  in  the  same  position,  or  deriving  rights  from  it  with 
full  notice,  to  set  up  its  fraud  as  a  defense  against  the  victims 
of  that  fraud. 

The  constitutional  provision  relied  on  is  not  applicable.  The 
debt  is  not  fictitious,  though  the  securities  may  turn  out  to  be 
largely  so. 

The  position  of  the  Pennsylvania  railroad  as  a  hoWer  of  in- 
terest coupons  is  not  different  from  that  of  any  other  creditor 
whose  advances  were  made  with  full  notice  of  the  mortgage. 
The  Western  Pennsylvania  and  Shenango  Connecting  Railroad 
Company  defrauded  its  bond-holders  when  it  sold  them  bonds 
that  rested  on  no  real  security,  and  were  issued  without  the 
authority  of  law;  but  it  could  not  diminish  the  value  of  such 
securities  as  were  pledged,  by  a  private  arrangement  that  cou- 
pons paid  in  accordance  with  their  terms  should  be  treated 
as  unpaid,  and  that  parties  advancing  the  money  with  which 
to  pay  them  should  be  treated  as  original  holders,  and  be  al- 
lowed to  share  in  the  proceeds  of  the  mortgaged  property 
equally  with  the  holders  of  the  bonds.  The  bond-holders  are 
the  only  parties  who  could  make  such  an  arrangement,  and 
they  have  not  been  consulted. 

The  judgment  is  aflBrmed. 


Corporations  —  Right  to  Insist  upon  the  iNVALrDmr  op  a  Mortgage. 
— When  a  corporation  borrows  money,  and  uses  the  same  for  its  own  benefit, 
executing  and  delivering  a  mortgage  to  secure  the  payment  thereof,  neither 
the  corporation  nor  its  stockholders  can  contend  that  the  mortgage  is  void 
because  the  corporation  exceeded  its  powers  in  engaging  in  such  a  transac- 
tion. The  doctrine  of  uUra  vires  only  concerns  the  corporation  in  its  relation 
to  its  stock-holders  and  the  state,  and  is  never  entertained,  where  it  works  an 
AM.  St.  Ekp..  Vol.  XXI.  -68 
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injury  to  innocent  third  persons:  Wright  v.  Hughes,  119  Ind.  324;  12  Am. 
St.  Rep.  412,  and  note;  Shei-man  Center  T.  Co.  v.  Morrlt,  43  Kan.  282;  19 
Am.  St.  Rep.  134,  and  note.  Compare  Brown  v.  Atchison,  39  Kan.  37;  7 
Am.  St.  Rep.  515;  Memphis  etc.  R.  R.  Co.  v.  Grayson,  88  Ala.  572;  16  Am. 
St.  Rep.  69;  Jemison  v.  Citizens'  Sav.  Bank,  122  N.  Y.  135;  19  Am.  St.  Rep. 
482. 


Ellis  v.  Lake    Shore  and   Michigan    Southern 
Eailroad  Company. 

(138  Pennsylvania  State,  506.] 

Railroads  —  Negligence  —  Dangerous  Crossings  —  Ratk  or  Speed.  — 
»  Where  a  railroad  crossing  is  dangerous,  the  company  does  not  perform 
its  whole  duty  to  travelers  in  the  highway  by  sounding  the  whistle  and 
bell  at  a  proper  distance  as  the  train  approaches  such  crossing.  It  owes 
the  additional  duty  to  such  travelers  to  pass  such  crossing  at  a  reason- 
able rate  of  speed,  proportioned  to  the  danger,  and  is  guilty  of  negligence 
in  crossing  at  a  high  rate  of  speed. 

Negligence  is  Absence  of  Care,  According  to  Circumstances,  and 
must  be  measured  by  the  apparent  danger;  and  while  a  high  rate  of 
speed  by  railroad  trains  is  allowable  in  rural  districts,  the  same  rate  of 
speed  may  be  attended  with  peril  to  life  in  more  thickly  populated  sec- 
tions and  at  dangerous  crossings,  and  may  constitute  negligence. 

Railroads  —  Negligence  —  Dutt  of  Traveler  to  Stop,  Look,  and 
Llsten.  —  A  traveler  by  vehicle  on  a  highway,  about  to  cross  a  railway 
track  at  a  public  crossing,  who  can  obtain  a  view  of  track  up  and  down 
without  alighting,  need  not  alight  and  go  upon  the  track  to  look  and 
listen  for  approaching  trains  before  attempting  to  cross.  The  question 
whether  or  not,  in  a  given  case,  the  traveler  stopped  at  the  best  place  to 
look  and  listen  is  necessarily  one  of  fact  to  be  determined  by  the  jury. 

Witnfsses,  Instructions  may  Call  Attention  to  Interest  of. — In  au 
action  against  a  railroad  company  to  recover  for  personal  injury  received 
at  a  public  crossing,  the  instructions  may  call  attention  to  the  interest 
of  the  engineer  aijd  fireman  of  the  train,  in  testifying  for  the  company, 
if  they  also  call  attention  to  the  interest  of  plaintiff  in  testifying  for  him- 
self. 

Trespass  to  recover  for  personal  injury  in  consequence  of 
negligence.  Plaintiff  and  his  two  sons  were  driving  a  team 
of  horses  with  an  empty  wagon  and  a  yoke  of  oxen  along  a 
public  road  in  the  outskirts  of  Stoneboro.  The  eldest  son, 
aged  seventeen  years,  was  in  advance,  on  foot,  driving  the  oxen, 
while  the  father  and  younger  son,  aged  thirteen  years,  were 
in  the  wagon.  The  road  was  crossed  by  defendant's  railroad 
track,  and  a  special  train  operated  by  such  company  struck 
plaintiff  as  he  was  attempting  to  cross  the  track,  inflicting  the 
injuries  which  form  the  basis  of  this  action.     The  remaining 
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facts  are  stated  in  the  opinion.     Verdict  and  judgment  for 
plaintiff,  and  defendant  appeals. 

S.  R.  Mason,  George  6.  Green,  and  0.  G.  Getzen  Banner,  for 
the  appellant. 

S.  H.  Miller^  Q.  A.  Gordon,  and  Jamea  A.  Stranahan,  for  the 
appellee. 

Paxson,  C.  J.  We  do  not  think  it  was  error  to  decline  to 
affirm  the  defendant's  first  point.  The  vice  of  the  point  is, 
that  it  assumed  that  the  railroad  company  had  performed  its 
whole  duty,  provided  the  whistle  was  sounded  and  the  bell 
rung  at  a  proper  distance  from  the  crossing.  But  there  was 
another  element  in  the  case  which  the  jury  were  necessarily 
compelled  to  pass  upon,  viz.,  the  rate  of  speed  at  which  the 
train  approached  the  crossing.  The  character  of  the  crossing 
itself  was  a  circumstance  which  could  not  be  ignored,  and 
which  necessarily  affected  the  relative  duties  of  both  the  plain- 
tiff and  the  company.  If  it  was  a  dangerous  crossing,  as  was 
practically  admitted  on  both  sides,  it  was  the  duty  of  the 
plaintiff  to  exercise  the  more  care  in  approaching  it.  At  the 
same  time,  it  was  equally  the  duty  of  the  defendant  company 
to  see  that  their  trains  passed  it  at  a  reasonable  rate  of  speed, 
proportioned  to  the  danger.  In  other  words,  negligence  is  the 
absence  of  care,  according  to  the  circumstances,  and  must  be 
measured  by  the  apparent  danger.  While  a  high  rate  of 
speed  is  allowable,  and  perhaps  necessary,  in  rural  districts, 
the  same  rate  of  speed  might  be  attended  with  peril  to  life  in 
more  thickly  populated  sections,  and  at  dangerous  crossings. 

By  the  defendant's  second  point  the  learned  judge  was 
asked  to  instruct  the  jury  that  if  they  "find  that  there  were 
obstructions  in  the  way  which  prevented  the  plaintiff  from 
seeing  down  the  track  as  he  approached  the  same,  and  from 
the  point  where  he  testifies  he  stopped,  then  it  was  his  duty 
as  a  prudent  man  not  only  to  look  and  listen,  but  also  to  get 
out  of  his  wagon  and  go  upon  the  track  and  look  for  approach- 
ing trains,  and  if  necessary,  to  lead  his  horses  across.  Any- 
thing short  of  this  would  be  contributory  negligence  on  his 
part,  and  there  could  be  no  recovery  in  this  case." 

The  learned  judge  answered  this  point  as  follows:  "The 
evidence  on  the  part  of  the  plaintiff  tends  to  show  that  the 
plaintiff  had  a  good  view  of  this  road  from  his  wagon  up  and 
down  at  the  point  where  he  first  stopped,  and  between  that 
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and  the  point  where  the  next  stop  was  made,  as  well  as  at  the 
point  where  he  stopped  the  last  time.  We  are  not  warranted 
in  affirming  this  second  proposition  of  law.  We  refuse  it, 
leaving  it  to  the  jury  to  say  whether  the  plaintiff  did  stop  and 
look  and  listen  at  a  place  where  he  could  see  up  and  down  the 
track,  and  whether  he  used  due  care  and  diligence  in  ap- 
proaching that  crossing  as  ought  to  be  used  by  a  man  of  ordi- 
nary care  and  prudence." 

The  above  point  was  evidently  based  upon  Pennsylvania  R'y 
Co.  V.  Beale,  73  Pa.  St.  504,  13  Am.  Rep.  753,  where  the  rule 
is  laid  down  that  it  is  the  duty  of  a  traveler,  when  about  to 
cross  a  railroad,  if  he  cannot  see  the  track,  to  stop,  look,  and 
listen,  and  if  necessary,  to  get  out  and  lead  his  horse.  This 
principle  is  there  stated  to  be  an  unbending  rule,  and  its 
neglect  to  be  negligence  per  se.  We  have  enforced  this  prin- 
ciple in  a  number  of  later  cases,  which  it  is  not  necessary  to 
cite. 

The  difference  between  the  case  cited  and  the  one  in  hand 
is  this:  In  the  former,  the  person  injured  did  not  stop;  while 
in  the  latter,  the  plaintiff  stopped  twice,  and  both  looked  and 
listened.  It  appears  that  the  road  which  the  plaintiff  was 
traveling  crosses  two  railroads  about  three  hundred  feet  apart. 
The  plaintiff  testified  that  before  he  crossed  the  first  road,  the 
New  Castle  and  Franklin,  he  stopped  on  a  bridge  from  where 
he  had  a  full  view  of  both  roads,  and  listened  and  looked  for 
trains.  He  further  said:  "After  we  crossed  the  New  Castle 
and  Franklin  railroad,  I  proceeded  to  cross  the  Jamestown 
and  Franklin,  or  Lake  Shore,  railroad  (defendant  company's 
road).  As  I  drove  along  there,  I  was  stabding  up  back  of  the 
seat.  As  I  drove  across  between  the  New  Castle  and  Frank- 
lin and  Lake  Shore  railroads,  I  think  I  had  full  view  of  the 
Lake  Shore  road  towards  Stoneboro,  the  most  of  the  distance. 
I  neither  heard  nor  saw  any  train  on  the  Lake  Shore  road; 
everything  was  perfectly  still.  Before  I  undertook  to  cross 
the  Lake  Shore  road,  I  stopped  and  looked  and  listened  for 
trains  on  it,  because  there  was  considerable  lumber  piled  up 
on  it.  At  the  point  where  I  stopped,  I  think  it  was  about  two 
rods  from  the  Lake  Shore  road;  it  might  have  been  a  little 
more  or  less.  At  that  time  I  neither  saw  nor  heard  any  trains 
on  the  road." 

It  will  thus  be  seen  that  the  plaintiff  so  far  complied  with 
the  rule  laid  down  in  Pennsylvania  Ry  Co.  v.  Beale,  73  Pa.  St. 
504,  13  Am.  Rep.  753,  as  to  stop,  look,  and  listen  twice  before 
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he  attempted  to  cross  defendant's  road.  Did  he  stop  at  the 
right  place?  and  was  it  his  duty  to  go  upon  the  track?  The 
latter  can  only  be  necessary  when  he  can  get  a  view  of  it  in 
no  other  way,  which  does  not  appear  to  have  been  the  case 
in  this  instance.  The  first  branch  of  the  inquiry  was  for  the 
jury;  and  it  would  have  been  error  in  the  learned  judge  to 
have  ruled  it  as  a  question  of  law.  In  Lake  Shore  etc.  Ry 
Co.  V.  Frantz,  127  Pa.  St.  297,  the  plaintiff  was  injured  by  the 
collision  of  his  wagon  and  a  hand-car  at  a  public  crossing. 
It  was  partially  obstructed  by  standing  cars.  The  defendant 
moved  for  a  compulsory  nonsuit  on  the  ground  of  contribu- 
tory negligence,  alleging  that  it  was  the  duty  of  the  plaintiff 
to  stop,  look,  and  listen  at  a  point  where  he  could  see  the 
main  tracks  of  defendant's  railroad.  The  court  below  re- 
fused to  grant  a  nonsuit,  and  also  refused  to  charge  that  the 
plaintiff  was  guilty  of  contributory  negligence.  Upon  appeal 
to  this  court,  it  was  said  by  Mr.  Justice  Mitchell:  "A  nonsuit 
could  only  be  granted  on  the  ground  of  manifest  contributory 
negligence  of  the  plaintiff.  This  we  do  not  find.  There  were 
a  number  of  tracks,  and  the  evidence  is  strong  that  the  plain- 
tiff stopped,  looked,  and  listened  before  crossing  the  first.  It 
might  still  have  been  his  duty  to  stop  again  before  going 
upon  the  track  of  the  defendant  company  on  which  the  col- 
lision took  place,  but  the  evidence  does  not  enable  us  to  say 
eo  as  a  matter  of  law.  It  is  far  from  clear  that  the  place 
where  plaintiff  stopped  was  not  the  best,  or  that  there  was 
any  safe  place  for  a  second  and  better  view.  It  was  proper, 
therefore,  that  the  case  should  be  left  to  the  jury,  and  the 
nonsuit  was  rightly  refused."  In  McNeal  v.  Pittsburgh  etc. 
Ry  Co.,  131  Pa.  St.  184,  the  plaintiff"  stopped  within  fifty  feet 
of  the  track,  and  it  was  presumed  he  looked  and  listened; 
and  it  was  left  to  the  jury  to  say  whether  he  had  exercised 
due  care.  Pennsylvania  Ry  Co.  v.  Beale,  73  Pa.  St.  504,  13 
Am.  Rep.  753,  does  not  appear  to  have  been  referred  to  in 
that  case.  While  the  rule  to  stop,  look,  and  listen  is  an  in- 
valuable one,  and  may  be  properly  declared  by  the  court  as  a 
matter  of  law,  yet  the  question  whether  a  traveler,  in  a  given 
case,  has  stopped  at  the  best  place  is  necessarily  a  question 
of  fact,  not  of  law.  If  I  am  right  in  this,  it  must,  as  a  general 
rule,  be  passed  upon  by  a  jury. 

We  find  no  error  in  the  qualification  which  the  learned 
judge  gave  to  the  defendant's  third  point.  The  rate  of  speed 
of  a  railroad  train  at  a  public  grade  crossing  has  been  suffi- 
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ciently  referred  to  in  the  remarks  upon  the  first  assignment 
of  error.  A  considerable  portion  of  the  charge  of  the  court 
below  is  also  assigned  as  error.  We  cantiot  say  that  the 
reference  to  the  speed  of  the  train  was  wrong.  On  the  con- 
trary, the  charge  in  this  respect  was  entirely  fair.  It  is  true, 
he  said  to  the  jury:  "  If  that  rate  of  speed  was  from  forty-five 
to  sixty  miles  an  hour,  as  it  is  claimed  on  the  part  of  the 
plaintiff,"  etc.  Here  the  learned  judge  only  stated  what  the 
plaintifi"  claimed  as  the  rate  of  speed,  and  while  no  witness 
stated,  in  terms,  if  I  am  correct  in  my  examination  of  the 
testimony,  that  the  train  was  running  at  the  rate  of  sixty 
miles  an  hour,  yet  there  was  evidence  from  which  the  jury 
might  have  found  the  fact  inferentially.  On  the  other  hand, 
the  learned  judge  fairly  stated  what  the  defendant  claimed 
as  to  speed.  The  testimony  upon  this  point,  as  is  usual  in 
such  cases,  was  vague  and  unsatisfactory. 

Complaint  was  also  made  that  the  learned  judge  called  at- 
tention to  the  fact  that  the  engineer  and  fireman  of  the  train 
were  interested  witnesses  in  one  sense,  although  not  afiected 
by  the  verdict  pecuniarily.  What  the  learned  judge  said 
upon  this  point  was  entirely  true,  and  it  was  proper  to  call 
the  attention  of  the  jury  to  it.  There  might  have  been  a  good 
ground  of  objection,  had  the  learned  judge  referred  only  to 
these  two  witnesses.  But  he  pointedly  called  the  attention 
of  the  jury  to  the  interest  of  the  plaintiff  and  his  two  sons, 
and  told  them  that  it  affected  their  credibility.  The  refer- 
ence in  each  case  was  proper. 

We  need  not  notice  the  last  assignment. 

Judgment  affirmed.  

Railroads.  —  Duty  to  Persons  on  or  Approaching  thk  Track:  See 
McMarshall  v.  Chicago  etc.  K'y  Co.,  80  Iowa,  757;  20  Am.  St.  Rep.  445,  and 
note  452,  453,  in  which  note  it  is  stated  that  railroad  companies  need  only 
slacken  the  speed  of  their  trains  approaching  public  crossings  when  it  is 
necessary  to  prevent  accidents.  See  also  Heddles  v.  Chicago  etc.  K'y  Co.,  77 
Wis.  228;  20  Am.  St.  Rep.  106,  and  note  114,  115. 

Railroad  Tracks,  Duty,  op  Persons  Approaching.  —  A  railroad  track 
is  notice  to  one  approaching  it  of  danger,  and  he  must  stop  and  look  and 
listen  before  going  upon  it:  Note  to  McMarshall  v.  Chicago  etc.  B'y  Co.,  20 
Am.  St.  Rep.  453;  note  to  Heddles  v.  Chicago  etc  R'y  Co.,  20  Am.  St.  Rep. 
114,  115. 
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Holmes  v.  Chabtiers  Oil  Company. 

[138  Pennsylvania  State,  516.] 

Contract  —  Performance  —  Evidence. — Where,  in  an  action  to  recover 
nnder  a  contract  to  drill  an  oil-well  at  a  certain  price  per  foot,  a  substan- 
tial compliance  with  the  terms  of  the  contract  is  shown,  evidence  of  tha 
average  cost  of  drilling  a  well  at  the  time  of  the  drilling  of  the  one  in 
suit  is  immaterial  and  inadmissible. 

Contract  —  Substantial  Performance  —  Measure  ofRecovert.  — Where, 
nnder  a  parol  contract  to  drill  an  oil-well  at  a  certain  price  per  foot,  the 
contractor  has  drilled  the  well  to  such  depth  as  to  produce  oil,  and  has 
then  lost  his  tools  and  left  them  in  the  well,  after  which  the  owner  haa 
taken  possession  and  used  the  well  for  the  production  of  oil,  the  contrac- 
tor is  entitled  to  recover  the  contract  price  for  drilling  the  well,  less  such 
deduction  for  damages  as  will  compensate  the  owner  for  loss  sustained 
by  the  failure  of  the  contractor  to  remove  his  tools  from  the  bottom  of 
.  the  well. 

T.  F.  Birch,  for  the  appellant. 

/.  M.  Braden,  John  W.  Donnan,  and  Alvan  Donnan,  for  the 
appellees. 

Paxson,  C.  J.  This  record  presents  two  questions,  viz.:  (a) 
What  was  the  contract  between  McCauley  Brothers  and  the 
Chartiers  Oil  Company?  and  (6)  Was  the  contract  substan- 
tially performed  by  McCauley  Brothers?  The  first  of  these 
questions  the  court  below  submitted  to  the  jury,  for  the  reason 
that  the  contract  was  oral.  The  law  is  well  settled  that  where 
a  contract  is  in  writing,  its  construction  is  for  the  court;  where 
it  is  oral,  it  is  for  the  jury:  McFarland  v.  Newman,  9  Watts, 
59;  34  Am.  Dec.  497;  Sidwell  v.  Evans,  1  Penr.  &  W.  386;  21 
Am.  Dec.  387.  The  second  question  was  necessarily  for  the 
jury.  They  have  determined  both  in  favor  of  the  plaintifis, 
and  unless  there  be  error  in  the  manner  of  their  submission, 
the  judgment  must  stand. 

The  first  three  assignments  of  error  are  to  the  rejection  of 
certain  testimony  off'ered  on  the  part  of  the  defendant.  As  to 
the  offers  embraced  in  the  first  and  second  assignments,  we 
are  unable  to  see  their  relevancy.  The  contract,  as  claimed 
by  McCauley  Brothers  and  as  found  by  the  jury,  was  to  sink 
an  oil-well  at  the  price  of  $1.75  per'foot,  without  specifying  the 
depth.  The  well  was  drilled  to  a  depth  of  about  two  thousand 
four  hundred  feet,  and  until  it  had  passed  from  seventy  to 
eighty  feet  through  what  is  known  as  the  Gantz  sand,  when 
the  tools  were  lost  and  could  not  be  recovered.     The  garnishee 
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company  appear  then  to  have  taken  possession  of  the  well, 
tubed  it,  and  pumped  two  thousand  or  more  barrels  of  oil 
therefrom.  The  attaching  creditors,  representing  the  contrac- 
tors, claimed  that  there  had  been  a  substantial  compliance 
with  the  contract;  the  oil  company  claiming  that  the  contract 
was  entire,  and  that  there  was  no  such  compliance  therewith 
as  would  entitle  McCauley  Brothers  to  recover.  Under  this 
state  of  facts,  we  are  unable  to  see  the  relevancy  of  the  testi- 
mony referred  to.  The  claim  on  behalf  of  McCauley  Brothers 
was  to  recover  the  contract  price  of  sinking  the  well,  less  such 
deduction  for  damages  as  would  compensate  the  company  for 
any  loss  sustained  by  it  on  account  of  the  failure  of  McCauley 
Brothers  to  remove  the  tools  from  the  bottom  of  said  well.  It 
is  obvious,  therefore,  that  an  inquiry  into  the  average  cost  of 
drilling  a  well  in  1886  could  not  have  thrown  any  light  upon 
the  issue  before  the  jury.  Its  only  effect  would  have  been  to 
mislead  them. 

The  evidence  referred  to  in  the  third  assignment  was  com- 
petent, and  had  the  company  offered  to  prove  it  by  a  compe- 
tent witness,  the  learned  judge  would  have  admitted  it.  He 
excluded  it  on  the  ground  that  the  witness  on  the  stand  had 
no  personal  knowledge  of  the  facts  he  was  called  to  testify  to. 
All  his  knowledge  was  derived  from  his  superintendent,  who 
had  made  the  measurements. 

The  remaining  assignments  allege  error  in  the  answers  to 
the  points  submitted  by  the  respective  parties.  Although  pre- 
sented in  different  forms,  they  all  raise  the  single  question, 
Was  there  a  substantial  compliance  with  the  contract?  The 
plaintiflfs'  fourth  point  called  upon  the  court  to  instruct  the 
jury  as  follows:  "If  the  jury  find  from  the  evidence  that 
McCauley  Brothers  drilled  an  oil-well  for  the  defendant  com- 
pany to  such  a  depth  as  answered  the  intended  purpose,  and 
that  the  well  was  taken  possession  of  by  the  defendant,  and 
was  used  for  the  production  of  oil,  then  the  plaintiffs  are  enti- 
tled to  recover  the  contract  price  for  the  drilling  of  the  said 
well,  less  such  deduction  for  damages  as  will  compensate  the 
defendant  company  for  any  loss  sustained  by  it  on  account  of 
the  failure  of  McCauley  Brothers  to  remove  the  tools  from 
the  bottom  of  said  well." 

This  point  the  learned  judge  below  afiirmed.  The  rule  upon 
this  subject  may  be  found  in  Danville  Br.  Co.  v.  Pomroy^  15 
Pa.  St.  159:  ''  Where  a  thing  is  so  far  perfected  as  to  answer 
the  intended  purpose,  and  it  is  taken  possession  of  and  turned 


Jan.  1891.]     Holmes  v.  Chartiebs^  Oil  Company.  921 

to  that  purpose  by  the  party  for  whom  it  was  constructed,  no 
mere  imperfection  or  omission  which  does  not  virtually  affect 
its  usefulness  can  be  interposed  to  prevent  a  recovery,  subject 
to  a  deduction  for  damages  consequent  upon  the  imperfection 
complained  of  Of  course  the  indulgence  is  not  to  be  so 
stretched  as  to  cover  fraud,  gross  negligence,  or  obstinate  and 
willful  refusal  to  fulfill  the  whole  engagement,  or  even  a  vol- 
untary and  causeless  abandonment  of  it."  This  rule  was 
cited  and  approved  in  Pepper  v.  Philadelphia,  114  Pa.  St.  96, 
and  in  other  cases. 

It  was  urged,  however,  that  the  recent  case  of  Gillespie  Tool 
Co.  V.  Wilson,  123  Pa.  St.  19,  is  in  conflict  with  this  view.  We 
do  not  so  regard  it.  In  that  case  there  was  a  willful  departure 
from  the  terms  of  the  contract  in  several  respects,  as  will 
readily  be  seen  by  the  following  extract  from  the  opinion  of 
Mr.  Justice  Sterrett:  "  In  several  particulars  the  work  con- 
tracted for  was  not  done  according  to  the  plain  terms  of  the 
contract.  Nearly  one  half  of  the  well  was  not  reamed  out,  as 
required,  to  an  eight-inch  diameter,  so  as  to  admit  five-and- five- 
eighths-inch  casing  in  the  clear.  About  180  feet  of  the  lower 
section  of  the  well  also  was  bored  four  or  four  and  one  quarter 
inches,  instead  of  five  and  five  eighths  inches  in  diameter.  In 
neither  of  these  particulars,  nor  in  any  other  respect,  was 
there  any  serious  difficulty  in  the  way  of  completing  the  work 
in  strict  accordance  with  the  terms  of  the  agreement."  The 
difference  between  that  case  and  this  is  so  obvious  that  ex- 
tended comment  is  unnecessary.  In  the  former  there  was  a 
willful  departure  from  the  terms  of  the  contract,  for  which  no 
excuse  or  justification  was  offered.  In  this  case  there  appears 
to  have  been  no  such  departure.  The  jury  have  found  that 
the  well  had  been  drilled  to  a  proper  depth,  and  the  only 
omission  was  to  fish  up  the  tools  from  the  bottom  of  the  well, 
which,  the  evidence  shows,  the  contractors  were  unable  to  do. 
The  loss  of  the  tools  in  this  manner  was  a  matter  which  might 
occur  to  any  contractors.  The  well,  as  drilled,  was  a  produ- 
cing well,  and  the  jury  were  properly  instructed  to  deduct 
from  the  contract  price  any  loss  or  damage  which  the  com- 
pany sustained  by  reason  of  the  tools  remaining  therein. 

Judgment  aflBrmed. 

Contracts  —  Measure  of  Damages.  — The  measure  of  damages  for  far- 
nishing  defective  articles  or  for  performing  inferior  work,  where  the  contract 
calls  for  first-clasa  articles  or  firat-class  work,  is  the  difference  between  the 
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contract  price  and  the  actual  value  of  the  thing  furnished  or  the  work  per- 
formed: Van  Winkle  v.  Wilkins,  81  Ga.  93;  12  Am.  St.  Rep.  299;  Blanchard 
V.  Ely,  21  Wend.  342;  34  Am.  Dec.  250,  and  note;  Hosmer  v.  Wilson,  7 
Mich.  294;  74  Am.  Dec.  716;  Hillyard  v.  Crabtree,  11  Tex.  264;  62  Am.  Dec 
475,  and  note. 


Ray  V,   Western   Pennsylvania  Natural   Gas 

Company. 

[138  Pennsylvania  State,  576.] 

Landlord  and  Tenant — Breach  of  Condition  in  Lease  —  Re-entry 
BY  Landlord  in  Possession.  —  Where  by  the  terms  of  a  lease  the 
landlord  is  entitled  to  remain  in  possession  subject  to  the  rights  of  the 
tenant,  the  landlord  need  not  make  a  formal  re-entry,  in  order  to  take 
advantage  of  the  breach  of  a  forfeiture  clause  inserted  in  the  lease  for  his 
benefit.  His  election  to  forfeit  while  he  is  in  actual  possession  is  a 
constructive  entry  under  his  title. 

Landlord  and  Tenant  —  Forfeiture  of  Lease  for  Breach  of  Condi- 
tion. — Where  a  condition  in  a  lease  is  inserted  solely  in  the  interest  of 
the  landlord,  the  lease  is  void  upon  a  breach  of  the  condition,  if  the 
landlord  by  some  positive  act  elects  to  take  advantage  of  it,  but  the  ten- 
ant cannot  set  up  his  own  default  as  a  cause  of  forfeiture. 

Landlord  and  Tenant  —  Forfeiture  of  Lease  as  Defense  by  Tenant. 

—  Where  a  lease  contains  a  forfeiture  clause  providing  that  the  tenant 
shall  complete  an  oil-well  within  a  certain  time  or  pay  the  landlord 
specified  sums  semi-annually  until  completion,  and  in  default  of  per- 
formance of  such  condition  the  lease  shall  become  null  and  void,  the 
landlord  has  the  option  either  to  declare  a  forfeiture  or  to  affirm  the  con- 
tinuance of  lease  after  a  breach  of  the  condition;  and  if  he  does  not  choose 
to  avail  himself  of  the  forfeiture,  it  cannot  be  set  up  as  a  defense  by  the 
tenant  to  an  action  in  afiirmance  of  the  lease. 

Constitutional  Law  —  Judgment  Impairing  Obligation   op  Contract* 

—  In  order  to  constitute  a  judgment  subject  to  review  as  impairing  the 
obligation  of  a  contract,  the  case  must  involve  the  constitution,  or  a 
statute,  or  some  enactment  that  has  the  force  of  law,  either  of  the  state 
or  of  some  municipality  exercising  legislative  power  delegated  by  the 
state,  which  impairs  the  obligation  of  such  contract. 

Landlord  and  Tenant  —  Enforcement  of  Lease  by  Married  Woman.  — 
Where  a  married  woman  whose  lease  is  not  binding  upon  her,  because 
not  properly  acknowledged,  has  complied  with  all  the  conditions  thereof, 
her  coverture  cannot  be  set  up  as  a  defense  in  an  action'  on  the  lease. 

D.   T.   WatsoUj  David  Sterrett,  and  IT.   A.  Miller,  for   the 
appellants  the  Western  Pennsylvania  Natural  Gas  Company. 

H.  A.  Miller,  for  appellant  T.  J.  Vandergrift. 

John  L.  Gow  and  Thomas  McK.  Hughes,  for  the  appellees 
J.  Ray  and  J.  A.  Smiley. 

John  S.  Lambie  and  A.  M.  Brown,  for  the  appellees  Eva  C. 
Agerter  and  J.  Mertz,  Jr. 
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Clark,  J.  This  appeal  is  taken  from  the  judgment  of  tlie 
common  pleas,  entered  for  want  of  a  sufficient  affidavit  of  de- 
fense. 

The  action  is  assumpsit  to  recover  certain  sums,  stipulated 
in  a  gas  or  oil  lease,  for  delay  or  default  in  operating  the  lease. 
The  lease  is  dated  July  7,  1888,  James  Ray,  the  party  of  the 
first  part,  being  the  lessor,  and  the  Western  Pennsylvania 
Natural  Gas  Company,  the  party  of  the  second  part,  the  les- 
see. The  lease  provides  that  in  consideration  of  certain  rents 
and  royalties  the  said  Ray  hath  granted,  demised,  and  let 
unto  the  said  company,  "for  the  sole  and  only  purpose  of 
drilling  and  operating  for  petroleum  oil  and  gas,  for  the  term 
of  two  years,  or  so  long  thereafter  as  oil  or  gas  is  found  in 
paying  quantities,  a  certain  tract  of  land  in  Cross  Creek  town- 
ship," etc.;  the  party  of  the  second  part  agreeing,  in  consider- 
ation, "to  give  said  first  party  one  eighth  of  all  the  oil  from 
wells  producing  less  than  fifty  barrels  per  day,  and  one  fourth 
of  the  oil  from  all  wells  producing  more  than  fifty  barrels 
per  day";  and  further,  "to  give  five  hundred  dollars  per  an- 
num for  the  gas  from  each  and  every  well  drilled,"  etc.,  in  case 
the  gas  is  conducted  and  used  off  the  premises.  The  particu- 
lar clause  of  the  contract  upon  which  suit  is  brought  is  as 
follows:  "The  party  of  the  second  part  agrees  to  pay,  within 
ten  days  from  the  execution  of  this  lease,  the  sum  of  fifty-three 
dollars;  and  if  a  well  is  not  completed  within  six  months  from 
the  execution  of  this  lease,  the  said  second  party  agrees  to  pay 
a  further  sum  of  fifty-three  dollars,  and  so  on  continually 
every  six  months,  during  the  continuance  of  the  terra  herein 
specified.  The  said  sum  of  five  hundred  dollars  gas  rent 
shall  be  paid  within  one  month  from  the  time  said  well  is 
completed  on  said  premises,  and  to  be  paid  annually,  in  ad- 
vance, thereafter.  It  is  further  agreed  by  said  second  party 
that  if  a  well  is  not  completed  within  fifteen  months  from  the 
date  of  this  lease,  they  are  to  pay  a  further  sum  of  $250,  said 
sum  to  be  a  credit  on  well  when  drilled;  and  in  case  of  failure 
to  complete  one  well  within  such  time,  the  party  of  the  second 
part  hereby  agrees  to  pay  thereafter  to  party  of  the  first  part, 
for  any  future  delay,  the  sum  of  $106  per  annum  within  one 
month  after  the  time  for  completing  such  well,  as  above  speci- 
fied, payable  semi-annually  at  the  First  National  Bank  of 
Washington,  Pennsylvania;  and  the  party  of  the  first  part 
hereby  agrees  to  accept  such  sum  as  full  consideration  and 
payment  for  such  yearly  delay,  until  one  well  shall  be  com- 
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pleted.  And  a  failure  to  complete  one  well,  or  to  make  any 
such  payment  within  such  time  and  such  place,  as  above 
mentioned,  shall  render  this  lease  null  and  void,  and  to  remain 
without  effect  between  the  two  parties." 

The  plaintiff's  statement  averred  that  the  defendant  had 
never  completed  a  well  on  the  demised  premises,  and  claimed 
to  receive  $53,  due  January  7,  1889;  $53,  due  July  7,  1889; 
$250,  due  October  7, 1889;  and  $53,  due  January  7, 1890.  The 
affidavit  of  defense  set  forth,  in  substance,  that  by  the  terms 
of  the  lease  the  only  right  granted  was  the  right  to  operate  for 
gas  or  oil;  that  the  defendant  never  entered  into  the  possession 
for  this  purpose,  while  the  plaintiff,  not  only  at  the  time  of  the 
lease,  but  when  the  several  sums  sued  for  became  due  respect- 
ively, was  and  still  is  in  possession  of  the  land  described  in  the 
lease,  and  that,  under  these  circumstances,  and  according  to 
the  law  as  declared  in  the  decisions  of  this  court,  the  lease,  by 
its  terms,  on  the  defendant's  failure  to  put  down  one  well,  or 
to  make  any  one  of  the  payments  specified,  became  ipso  facto 
null  and  void,  without  re-entry,  and  that  therefore  there  is 
now  no  liability  upon  the  part  of  the  defendant  either  to  pay 
or  to  perform. 

The  case  is  in  all  respects  governed  by  our  decision  in  Wills 
V.  Manufacturers^  Natural  Gas  Co.,  130  Pa.  St.  222.  It  is 
true,  the  lessor's  possession  was  not  alluded  to  in  the  discus- 
sion and  decision  of  that  case,  nor  do  we  regard  the  question 
whether  or  not  he  was  in  possession  subject  to  the  lease  as  a 
matter  of  any  great  significance.  We  agree  with  the  appellant 
in  its  contention  that  if  in  such  a  case  as  this  the  lessor 
should  choose  to  avail  himself  of  the  forfeiture  clause  in  his 
contract,  a  formal  re-entry,  to  take  advantage  of  the  breach, 
was  not  required ;  the  authorities  cited  by  the  appellant  are 
decisive  of  the  question.  In  Hamilton  v.  Elliott,  5  Serg.  &  R. 
375,  there  was  a  conveyance  of  a  freehold  by  A  to  B,  upon 
certain  conditions  which  were  not  complied  with,  the  grantor, 
in  accordance  with  the  terms  of  the  grant,  remaining  in  the 
possession  from  the  time  of  the  conveyance  until  after  the 
forfeiture  accrued;  and  it  was  held,  in  a  suit  by  the  assignee 
of  A,  that  by  reason  of  the  breach  of  the  condition  whilst  A 
was  in  the  actual  possession,  the  estate  revested  in  A  without  a 
formal  entry  to  take  advantage  Of  the  breach  or  notice  of  the 
non-performance  of  the  condition.  As  the  grantor  was  ialready 
in  the  possession,  it  was  deemed  unnecessary  that  he  should 
go  out  in  order  that  he  might  re-enter,  or  that  the  grantee 
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should  have  formal  notice  of  what  he  already  knew;  viz.,  that 
the  condition  was  not  performed.  To  the  same  effect  are  the 
other  cases  cited  by  the  appellant:  Dickey  v.  McCullough,2  Watts 
&  S.  99;  Feather  v.  Strohoecker,  3  Penr.  &  W.  508;  24  Am.  Deo. 
342;  and  Bear  v.  Whisler,  7  Watts,  149.  The  same  rule  has  been 
applied  to  leases  for  years:  Kenrick  v.  Smick,  7  Watts  &  S.  41; 
Shenffer  v.  Shenffer,  37  Pa.  St.  525;  Davis  v.  Moss,  38  Pa.  St. 
346;  Brown  v.  Bennett,  75  Pa.  St.  420;  Brown  v.  Vandergrift, 
80  Pa.  St.  142;  and  Munroe  v.  Armstrong,  96  Pa.  St.  307.  But 
as  by  the  terms  of  the  lease  Ray,  the  plaintiflf",  was  entitled  to 
remain  in  possession  of  the  land,  subject  to  the  right  of  the 
company  to  drill  and  operate  for  oil  and  gas,  his  occupancy  of 
the  land  at  and  after  the  time  of  the  breach  can  be  of  little 
consequence,  unless  by  some  act  in  assertion  of  the  forfeiture 
he  gave  it  a  greater  effect.  It  was  certainly  not  necessary 
that  he  should  abandon  the  possession,  to  which,  by  the  very 
terms  of  his  contract,  he  was  entitied,  in  order  that  he  might 
insist  upon  performance  by  the  lessee;  the  lessor's  election  to 
forfeit  whilst  he  is  in  the  actual  possession  may  be  regarded 
as  a  constructive  entry  under  his  title. 

But  it  is  said  that  the  doctrine  declared  in  Wills  v.  Mami- 
facturers*  Natural  Gas  Co.,  130  Pa.  St.  222,  is  an  innovation 
or  change  in  the  law;  that  the  parties  must  be  presumed  to 
have  contracted  in  view  of  the  general  law  as  it  was  ex- 
pounded when  their  engagements  were  formed;  and  to  deter- 
mine the  legal  effect  of  the  contract  otherwise  is  to  impair  its 
obligation,  in  contravention  of  the  tenth  section  of  the  first 
article  of  the  federal  constitution.  In  Kenrick  v.  Smick,  7 
Watts  &  S.  41,  and  in  Sheaffer  v.  Sheaffer,  37  Pa.  St.  525,  al- 
though the  condition  in  each  case  was  inserted  in  the  interest 
of  the  lessor,  it  was  held  that  upon  breach  of  the  condition 
by  the  lessee,  th€  lease  was  ipso  facto  absolutely  void  without 
re-entry,  and  could  not  afterwards  be  affirmod  or  continued 
by  any  swbsequent  recognition  of  the  tenancy  on  part  of  the 
lessor,  or  by  any  act  of  his,  other  than  the  making  of  a  new 
lease.  But,  as  we  said  in  Wills  v.  Manufacturers'  Natural 
Gas  Co.,  130  Pa.  St.  222,  the  rigor  of  the  rule  was  relaxed  in 
Davis  V.  Moss,  38  Pa.  St.  346,  where  the  forfeiture  was  said  to 
depend  upon  the  terms  of  the  instrument,  "  unless  there  be 
evidence  to  affect  the  landlord  with  a  waiver  of  the  breach, 
like  the  receipt  of  rent  or  other  equally  unequivocal  act,"  in 
which  case  the  lease  may  be  continued  at  the  instance  of  the 
lessee.     The  ruling  in  Davis  v.  Moss,  38  Pa.  St.  346,  was  th» 
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first  step  in  the  transition  from  the  doctrine  of  Kenrich  v. 
Smick,  1  Watts  &  S.  41,  to  the  now  well-settled  rule  laid  down 
in  Galey  v.  Kellerman,  123  Pa.  St.  491,  and  Wills  v.  Manu- 
facturers^ Natural  Gas  Co.,  130  Pa.  St.  222,  where  the  princi- 
ple, is  established  that  where  the  condition  appears  to  have 
been  inserted  solely  in  the  interest  of  the  lessor,  the  lease  is 
void  upon  the  breach,  if  the  lessor  by  some  positive  act  elects 
to  take  advantage  of  it.  The  departure  from  Davis  v.  Moss, 
38  Pa.  St.  346,  is  greater,  perhaps,  than  the  reasoning  in  the 
case  last  cited  would  seem  to  indicate,  but  it  was  taken  on 
due  deliberation  and  careful  study  of  the  principles  involved, 
and  we  are  not  inclined  to  recede  from  the  position  assumed. 
It  is  a  somewhat  significant  fact  that  in  all  the  cases  cited, 
including  Davis  v.  Moss,  38  Pa.  St.  346,  the  forfeiture  was  set 
up  by  the  lessor,  in  whose  interest  the  condition  was  inserted, 
upon  the  default  of  the  lessee;  in  none  of  them,  as  in  the  case 
at  bar,  did  the  lessee  set  up  his  own  default  as  a  cause  of  for- 
feiture. No  case  has  been  brought  to  our  notice  in  which  the 
lessee  was  allowed  to  take  advantage  of  his  own  wrong,  or  to 
Bet  up  his  own  default,  to  work  a  forfeiture  of  his  own  con- 
tract; it  must  be  conceded,  however,  that  if  the  old  rule  is  the 
right  one,  this  anomalous  result  must  ensue.  Persons  may, 
perhaps,  contract  expressly  in  this  form,  and  to  this  eflfect; 
when  they  do,  the  transaction  amounts  to  a  mere  option,  and 
the  lessee  in  setting  up  his  own  default  simply  avails  himself 
of  an  elective  right  secured  to  him  in  his  contract.  We  do  not 
understand  the  contract  in  suit  to  be  of  this  character.  The 
clear  purpose  of  the  lessor  was  to  have  his  lands  operated  for 
oil  or  gas,  and  the  condition  was  inserted  for  his  benefit. 
Whilst  the  obligation  on  part  of  the  lessee  to  operate  is  not 
expressed  in  so  many  words,  it  arises  by  necessary  implica- 
tion. The  lease  was  for  the  express  purpose  of  drilling  and 
boring  for  oil  or  gas,  the  lessor  in  a  certain  event  to  receive  a 
share  of  the  production  as  a  royalty  or  rent,  and  in  another 
event  to  be  paid  five  hundred  dollars  per  annum  for  each  gas- 
well  the  product  of  which  was  conducted  from  the  land  for 
consumption.  If  a  farm  is  leased  for  farming  purposes,  the 
lessee  to  deliver  to  the  lessor  a  share  of  the  crops,  in  the  nature 
of  rent,  it  would  be  absurd  to  say,  because  there  was  no  express 
engagement  to  farm,  that  the  lessee  was  under  no  obligaton 
to  cultivate  the  land;  an  engagement  to  farm  in  a  proper 
manner,  and  to  a  reasonable  extent,  is  necessarily  implied. 
The  clear  purpose  of  the  parties  to  this  lease  was  to  have  the 
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lands  developed,  and  the  half-yearly  payments  and  the  other 
sums  stipulated  were  intended  not  only  to  spur  the  operator, 
but  to  compensate  Ray  for  the  operator's  delay  or  default. 
The  lessor's  hands  have  been  tied  for  two  years.  We  do  not 
know  that  he  lost  anything  in  royalties,  or  that  he  suffered  by 
drainage,  for  the  territory  might  have  proved  unproductive; 
but  as  the  transaction  was  founded  in  the  hope  that  either  oil 
or  gas,  or  both,  might  be  found  in  paying  quantities,  it  was 
competent  for  the  parties  to  contract  in  advance  for  the 
amount  of  compensation  to  which,  in  the  event  of  delay  or  de- 
fault in  development,  the  lessor  would  be  entitled.  The  provis- 
ion for  forfeiture  was  doubtless  inserted  in  anticipation  that 
the  lessee  might  make  default  and  become  unable  to  pay,  in 
which  event  he  might  put  an  end  to  the  lessee's  pretensions,  and 
seek  other  means  of  development.  This  clause  having  been 
inserted  as  a  protection  to  the  lessor,  he  had  the  right  either 
to  declare  the  forfeiture  or  to  affirm  the  continuance  of  the 
contract;  and  if  the  lessor  did  not  choose  to  avail  himself  of 
the  forfeiture,  the  lessee  cannot  set  it  up  as  a  defense  to  an 
action  in  affirmance  of  the  contract;  Galey  v.  Kellerman,  123 
Pa.  St.  491;  Wills  v.  Manufacturers^  Natural  Gas  Co.,  130  Pa. 
St.  222. 

The  courts  of  highest  authority  of  all  the  states,  and  of  the 
United  States,  are  not  infrequently  constrained  to  change  their 
rulings  upon  questions  of  the  highest  importance.  In  so  do- 
ing, the  doctrine  is,  not  that  the  law  is  changed,  but  that  the 
court  was  mistaken  in  its  former  decision,  and  that  the  law  is, 
and  really  always  was,  as  it  is  expounded  in  the  later  decision 
upon  the  subject.  The  members  of  the  judiciary  in  no  proper 
sense  can  be  said  to  make  or  change  the  law;  they  simply  ex- 
pound and  apply  it  to  individual  cases.  To  this  general  doc- 
trine there  is  a  well-established  exception,  as  follows:  "After 
a  statute  has  been  settled  by  judicial  construction,  the  con- 
struction becomes,  so  far  as  contract  rights  are  concerned,  as 
much  a  part  of  the  statute  as  the  text  itself,  and  a  change  of 
decision  is,  to  all  intents  and  purposes,  the  same,  in  effect,  on 
contracts  as  an  amendment  of  the  law  by  means  of  a  legisla- 
tive enactment":  Douglass  v.  Pike  Co.,  101  U.  S.  677.  See  also 
Anderson  v.  Santa  Anna,  116  U.  S.  861,  and  cases  there  cited; 
Cooley's  Constitutional  Limitations,  474-477.  To  this  effect, 
and  no  more,  we  understand  to  be  the  cases  of  Ohio  etc.  Trust 
Co.  V.  Debolt,  16  How.  432;  Gelpcke  v.  Dubuque,  1  Wall.  175; 
Havemeyer  v.  Iowa  Co.,  3  Wall.  294;  Olcott  v.  Supervisors,  16 
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Wall.  678.  In  Ohio  etc.  Trust  Co.  v.  Deholt,  16  How.  432,  the 
doctrine  is  thus  stated:  "  The  sound  and  true  rule  is,  that  if  a 
contract,  when  made,  was  valid  by  the  laws  of  the  state  as 
then  expounded  by  all  the  departments  of  the  government 
and  administered  in  its  courts  of  justice,  its  validity  and  obli- 
gation cannot  be  impaired  by  any  subsequent  act  of  the  legis- 
lature, or  the  decision  of  its  courts  altering  the  construction  of 
the  law."  The  ruling  applies,  it  will  be  observed,  not  to  the 
general  law  common  to  all  the  states,  but  to  the  laws  of  the 
state  "as  expounded  by  all  the  departments  of  its  govern- 
ment ";  and  it  is  held  that  contracts  valid  by  these  laws  may 
not  be  impaired,  "either  by  subsequent  legislation,  or  by  the 
decisions  of  its  courts  altering  their  construction."  The  refer- 
ence is,  of  course,  to  the  statute  law. 

In  New  Orleans  Water-ioorks  Co.  v.  Louisiana  etc.  Co.,  125 
U.  S.  18,  the  law  on  this  subject  is  stated  as  follows:  "In  order 
to  come  within  the  provision  of  the  constitution  of  the  United 
States  which  declares  that  no  state  shall  pass  any  law  impair- 
ing the  obligation  of  contracts,  not  only  must  the  obligation  of 
a  contract  have  been  impaired,  but  it  must  have  been  impaired 
by  a  law  of  the  state.  The  prohibition  is  aimed  at  the  legisla- 
tive power  of  the  state,  and  not  at  the  decisions  of  its  courts, 
or  the  acts  of  administrative  or  executive  boards  or  officers,  or 
the  doings  of  corporations  or  individuals.  This  court,  there- 
fore, has  no  jurisdiction  to  review  a  judgment  of  the  highest 
court  of  a  state  on  the  ground  that  the  obligation  of  a  contract 
has  been  impaired,  unless  some  legislative  act  of  the  state  has 
been  upheld  by  the  judgment  sought  to  be  reviewed."  "  We 
are  not  authorized  by  the  judicary  act,"  says  Mr.  Justice  Mil- 
ler, in  Knox  v.  Exchange  Bank,  12  Wall.  383,  "to  review  the 
judgments  of  the  state  courts  because  their  judgments  refuse 
to  give  effect  to  valid  contracts,  or  because  those  judgments, 
in  their  effect,  impair  the  obligation  of  contracts.  If  we  did, 
every  case  decided  in  a  state  court  could  be  brought  here, 
when  the  party  setting  up  a  contract  alleged  that  the  court 
had  taken  a  different  view  of  its  obligation  to  that  which  he 
held."  To  bring  the  case  within  this  provision  of  the  federal 
constitution,  it  must  be  the  constitution,  or  a  statute,  or  some 
enactment  that  has  the  force  of  law,  either  of  the  state  or  of 
some  municipality  exercising  legislative  power  delegated  by 
the  state,  which  impairs  the  obligations  of  a  contract:  Wil- 
liams v.  Bruffy,  96  U.  S.  176-183;  United  States  v.  New 
Orleans,  98  U.  S.  381-392;    Murray  v.  Charleston,  96  U.  S. 
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432-440;  Meriwether  v.  Garrett,  102  U.  S.  472.  In  the  very 
recent  case  of  Lehigh  Water  Co.  v.  Easton,  121  U.  S.  388, 
Mr.  Justice  Harlan  says:  "The  state  court  may  erroneously 
determine  questions  arising  under  a  contract  which  constitutes 
the  basis  of  the  suit  before  it;  it  may  hold  the  contract  void, 
which  in  our  opinion  is  valid;  it  may  adjudge  the  contract  to  be 
valid,  which  in  our  opinion  is  void;  or  its  interpretation  of  the 
contract  may,  in  our  opinion,  be  radically  wrong;  but  in  neither 
of  such  cases  would  the  judgment  be  reviewable  by  this  court 
under  the  clause  of  the  constitution  protecting  the  obligation 
of  contracts  against  impairment  by  state  legislation,  and  un- 
der the  existing  statutes  defining  and  regulating  its  jurisdic- 
tion, unless  that  judgment,  in  terms,  or  by  its  necessary 
operation,  gives  effect  to  some  provision  of  the  state  constitu- 
tion, or  some  legislative  enactment  of  the  state,  which  is 
claimed  by  the  unsuccessful  party  to  impair  the  obligation  of 
the  particular  contract  in  question." 

The  affidavit,  in  our  opinion,  is  insufficient,  and  the  judg- 
ment was  rightly  entered. 

Judgment  affirmed.  • 

SMILEY   V.    GAS   COMPANY. 

Clark,  J.  The  clause  of  forfeiture  in  this  case  would  seem 
to  apply,  not  to  the  half-yearly  sums  of  $250,  but  to  the 
annual  payments  of  $500  to  be  made  for  gas  rent  of  the  well, 
or  each  of  the  wells,  the  product  of  which  should  be  conducted 
off  the  farm  for  consumption  within  the  period  covered  by  the 
lease,  which  was  "  for  two  years,  or  so  long  thereafter  as  oil  or 
gas  is  found  in  paying  quantities,"  or  to  a  failure  to  put  down 
any  well  within  two  years.  There  was  no  time  within  two 
years  in  which  the  lessees  were  bound  to  put  down  a 
well  under  penalty  of  forefeiture;  but  for  certain  periods 
of  delay  within  that  time  they  were  to  pay  certain  sums  of 
money,  which  in  a  certain  event  were  to  be  credited  upon  the 
rent,  when  a  well  or  wells  were  put  down  producing  oil  or  gas 
in  paying  quantities.  The  last  payment  of  $250  was  due  on 
February  4,  1890,  and  the  suit  was  brought  March  14,  1890, 
whilst  the  two  years  did  not  expire  until  August  4th  there- 
after. The  time  for  forfeiture,  therefore,  had  not  yet  arrived. 
But  if  this  were  not  so,  the  case  is  governed  by  our  opinion 
filed  in  Ray  v.  Western  Penn.  Natural  Gas  Co.,  138  Pa.  St. 
676;  ante,  p.  922,  filed  at  present  term. 

Tne  judgment  is  affirmed. 
Am.  bT.  Rep.,  Vol.  XXI.  —  59 
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AGERTER   V.   VANDERGRIFT. 

Clark,  J.  The  principal  question  in  this  case,  arising  out 
of  the  clause  of  forfeiture  contained  in  the  lease,  is  decided  in 
Ray  V.  Western  Penn.  Natural  Gas  Co.,  138  Pa.  St.  576,  ante, 
p.  922.  We  there  held,  following  our  own  cases  of  Galey  v. 
Kellerman,  123  Pa.  St,  492,  and  Wills  v.  Manufacturers'  Natural 
Gas  Co.,  130  Pa.  St.  222,  that  as  this  clause  was  inserted  in 
the  interest  of  the  lessor,  he  had  the  option  either  to  declare 
the  forfeiture  or  to  affirm  the  continuance  of  the  contract,  and 
if  the  lessor  does  not  choose  to  avail  himself  of  the  forfeiture, 
it  cannot  be  set  up  by  the  lessee  as  a  defense  to  an  action 
in  affirmance  of  the  lease. 

The  case  differs  from  Ray  v.  Western  Penn.  Natural  Gas  Co., 
138  Pa.  St.  576,  anfe,  p.  922,  in  this,  however,  that  Eva  C. 
Agerter,  the  lessee  at  the  time  of  the  making  and  execution  of 
the  lease,  was  and  still  is  a  feme  covert,  being  the  lawful  wife 
of  Christopher  D.  Agerter,  who  joined  her  in  the  execution 
thereof;  and  it  is  contended  that  as  the  said  lease  was  not 
acknowledged  as  required  by  law,  it  is  null  and  void,  and  that 
the  plaintifif,  upon  that  ground,  if  not  upon  any  other,  was  not 
entitled  to  judgment,  for  want  of  a  sufficient  affidavit  of 
defense. 

As  the  validity  of  the  lease  in  question  is  not  affected  by 
any  statute  in  force  at  the  time  the  lease  was  made,  the  ques- 
tion is  to  be  determined  according  to  the  principles  of  the  com- 
mon law.  The  contracts  of  a  married  woman,  at  the  common 
law,  were  absolutely  void,  but  they  have  been  held  valid  when 
set  up  by  her  in  her  own  behalf,  and  when  she  is  not  in  default 
in  performance  on  her  part. 

It  has  been  held  that  she  may  take  a  lease;  and  if  she  in 
fact  voluntarily  performs  all  the  stipulations  on  her  part  to 
be  performed,  the  lessor  will  not  be  permitted  to  treat  the  lease 
as  void,  for  this  would  be  against  equity  and  good  conscience: 
Baxter  v.  Smith,  6  Binn.  427.  She  may  take  a  conveyance  in 
fee  of  lands  to  herself,  and  the  fact  that  it  is  encumbered  with 
a  condition  will  not  prevent  its  vesting:  Bortz  v.  Bortz,  48  Pa. 
St.  382;  86  Am.  Dec.  603.  She  may  hold  lands  purchased 
under  an  executory  agreement  upon  which  she  has  paid  the 
installments  of  purchase-money  as  they  fell  due,  averring  her 
readiness  and  willingness  to  pay  the  balance  as  it  shall  become 
due.  Such  a  contract  can  be  rescinded  only  on  her  refusal  to 
perform  the  conditions:  Vance  v.  Nogle,  70  Pa.  St.  176.  In 
Walker  v.  Coover,  65  Pa.  St.  430,  it  was  held  that  an  assign* 
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ment  of  bonds  to  a  married  woman,  as  collateral  security, 
upon  her  undertaking  to  pay  certain  debts  of  the  assignor, 
was  good  notwithstanding  her  coverture,  she  having  paid  part 
of  the  debts  and  averred  her  readiness  to  pay  the  remainder. 

It  is  not  pretended  that  the  plaintifif  has  not  in  all  respects 
complied  with  her  contract.  She  has  not  sought  to  avoid  the 
instrument,  nor  has  she  interfered  with  the  defendant,  or  in 
any  way  or  manner  prevented  him  from  operating  under  the 
lease.  On  the  contrary,  she  has  respected  his  rights,  has  re- 
frained from  operating  herself,  or  through  others,  and,  still 
standing  upon  her  contract,  she  demands  that  the  defendant 
shall  comply  with  his  covenants.  An  aflBdavit  of  defense  set- 
ting up  coverture,  under  such  circumstances,  is  insufficient: 
Kahn  v.  Pickard,  5  Week.  Not.  537. 

The  judgment  is  affirmed. 

MERTZ   V.   VANDERGRIPT. 

Clark,  J.  This  case  is  in  all  respects  governed  by  the 
principles  set  forth  in  our  opinion  in  Ray  v.  Western  Penn» 
Natural  Gas  Co.,  138  Pa.  St.  576;  ante,  p.  922. 

Judgment  affirmed. 

Landlord  and  Tenant.  —  Where  the  tenant  so  acts  as  to  work  a  forfeit- 
are  of  his  lease,  the  landlord  may  either  treat  him  as  a  trespasser,  and  eject 
him  without  notice  to  quit,  or  elect  to  continue  the  lease  and  treat  him  as  a 
tenant:  Duke  v.  Hai-per,  6  Yerg.  280;  27  Am.  Dec.  462,  and  note;  0am- 
liart  V.  Finney,  40  Mo.  449;  93  Am.  Dec.  303.  And  a  surety  for  the  payment 
of  rent,  in  a  lease  conditioned  to  be  void  upon  the  non-payment  thereof,  re- 
mains boiind,  notwithstanding  a  breach  of  the  condition,  if  the  landlord 
waives  the  forfeiture:  %!lark  v.  Jones,  1  Denio,  516;  43  Am.  Dee.  706,  and 
Dote. 

Mabbied  Women,  Contracts  ov.  —  A  contract  with  a  married  woman  ia 
binding  upon  the  opposite  party,  where  she  has  paid  the  consideration  or  per* 
formed  her  part  of  the  agreement:  Ham  t.  Boody,  20  N.  H.  411;  61  Am. 
Dec.  235. 
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Estate  op  Woodburn. 

[138  PKNNSYLVANIA  STATB,  606.] 

Estates  op  Decedents  —  Election  bt  Widow  in  Ignosanob  or  Facts 
NOT  Binding.  —  Under  a  statute  allowing  the  widow  to  take  under  her 
husband's  will,  or  to  elect  to  repudiate  it  and  take  under  the  intestate 
law,  an  election  by  her  to  take  under  the  will,  made  in  ignorance  of  the 
facts,  and  of  her  rights  and  of  the  relative  values  of  the  properties  be- 
tween which  she  may  choose,  is  not  binding  upon  her,  especially  if  made 
shortly  after  her  husband's  death. 

Estates  of  Decedents  —  Income,  when  Passes  to  Tenant  fob  Life. — 
Where  a  testator  has  made  a  lease  of  his  land  for  oil  purposes  prior  to 
his  death,  under  a  lease  providing  that  he  shall  receive  a  definite  por- 
tion of  the  oil  produced,  and  in  his  will  has  bequeathed  the  income  of 
his  estate  to  tenants  for  life,  his  share  of  the  oil  produced  after  his  death 
is  income,  to  which  the  tenants  for  life  are  entitled  aa  such. 

Petition  by  executors  for  the  distribution  of  the  proceeds  of 
the  sale  of  the  estate  of  Samuel  Woodburn,  who  died  in  April, 
1889,  leaving  a  will,  by  which  he  bequeathed  the  use  of  a 
one-third  interest  in  his  estate,  both  real  and  personal,  to  be 
paid  yearly  to  his  wife,  Mary  Woodburn.  The  use  of  the 
remaining  two  thirds  of  s«ch  estate  he  bequeathed  to  his  five 
children  or  their  heirs,  during  the  lifetime  of  his  wife,  to  be 
paid  yearly  to  their  guardian,  or  on  "maturity"  (majority?) 
to  each  one  individually,  and  on  the  death  of  the  wife  the 
property  to  be  equally  divided  between  the  five  children  or 
their  heirs.  On  April  29,  1889,  the  testator's  widow  filed  a 
writing  under  seal,  at  the  request  of  the  executors,  by  which 
she  elected  to  take  under  the  will.  Shortly  thereafter  she  re- 
pudiated this  election,  on  the  ground  that  it  was  made  in  igno- 
rance of  the  facts  and  of  her  rights.  The  court  below  decided 
that  the  widow  was  not  bound  by  her  election  to  take  under 
the  will,  but  was  entitled  to  take  under  the  intestate  laws;  and 
the  executors  appeal.  The  remaining  facts  are  stated  in  the 
opinion. 

T.  J.  Duncan  and  John  Aiken,  for  the  appellants. 

T.  F.  Birch  and  J.  L.  Judson,  for  the  appellee. 

Paxson,  C.  J.  This  record  presents  two  questions,  which 
may  be  briefly  stated  thus:  (a)  Was  the  widow  of  Samuel 
Woodburn,  deceased,  bound  by  her  first  election  to  take 
under  the  will?  and  (6)  whether  the  oil  produced  from  the 
testator's  real  estate  was  a  part  of  the  corpus  of  the  estate. 

In  regard  to  the  first  question,  the  auditor  has  found  that 
the  widow  signed  the  paper  electing  to  take  under  the  will  in 
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ignorance  of  her  rights;  that  in  doing  so  she  was  ignorantly 
assenting  to  what  she  did  not  comprehend,  to  what  had  never 
been  explained  to  her;  that  is,  the  effect  and  purpose  of  the 
paper.  He  says:  "The  executor,  shortly  after  the  testator's 
death,  called  'ipon  the  widow  with  the  paper  showing  her  ac- 
ceptance of  the  terms  of  the  will,  but  does  not  think  he  made 
any  explanation  of  her  rights  under  the  will  or  under  the  law. 
He  told  her  what  it  was  for,  and  she  signed  it.  He  further 
says  that  at  that  time  he  believed  she  took  the  same  one 
third  under  the  will  that  she  was  entitled  to  under  the  intes- 
tate law.  She  says  the  executor  explained  to  her  that  it  was 
something  relating  to  Mr.  Woodburn'a  will;  that  he  did  not 
persuade  her  to  sign  that  first  paper;  he  just  said  it  was  a 
paper  connected  with  the  estate.  The  auditor  believed  that  if 
she  got  any  impression  at  all  from  the  executor,  it  must  have 
been  that  she  was  signing  a  paper  which  was  to  give  her  the 
same  one  third  she  would  have  taken  under  the  intestate 
law." 

The  law  upon  this  point  is  settled.  While  there  is  no  alle- 
gation that  the  widow  was  intentionally  deceived  or  misled, 
yet  the  fact  remains  that  she  signed  the  paper  in  ignorance  of 
her  rights,  without  any  attempt  on  the  part  of  the  executor  to 
inform  her  of  them,  or  of  the  effect  of  the  paper  to  which  he 
procured  her  signature.  Indeed,  he  appears  to  have  been 
ignorant  upon  the  subject  himself.  The  authorities  are  clear 
that  nothing  less  than  unequivocal  acts  will  prove  an  election, 
and  they  mu^t  be  done  with  a  knowledge  of  the  party's  rights, 
as  well  as  of  the  circumstances  of  the  case.  Nothing  less  than 
an  act  intelligently  done  will  be  sufficient.  She  should  know, 
and  if  she  does  not,  she  should  be  informed,  of  the  relative 
values  of  the  properties  between  which  she  was  empowered  to 
choose;  in  other  words,  her  election  must  be  made  with  a  full 
knowledge  of  the  facts.  The  rule  applies  with  especial  force 
where  the  widow  is  called  upon,  as  in  this  case,  to  make  her 
election  shortly  after  her  husband's  death:  Anderson^ s  Appeal^ 
36  Pa.  St.  492;  Cox  v.  Rogers,  77  Pa.  St.  167;  Bierer's  Appeal^ 
92  Pa.  St.  266. 

In  regard  to  the  second  question,  the  auditor  has  found  that 
the  testator,  prior  to  his  death,  had  leased  his  farm  for  oil  pur- 
poses. The  lessee  was  to  pay  $500  in  cash,  and  $6,750  within 
sixty  days  from  the  date  of  the  lease,  and  one  eighth  of  all  the 
oil  produced.  The  lessee  entered  under  the  terms  of  this  lease, 
and  at  the  time  of  the  testator's  death  there  were  three  pro- 
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ducing  wells  upon  the  premises,  and  a  fourth  well  was  being 
drilled.  This  last  well  was  producing  at  the  date  of  the  first 
meeting  of  the  auditor.  The  oil  in  the  pipe-lines  to  the  credit 
of  the  testator  at  the  time  of  his  death  was  sold  by  his  execu- 
tors for  $697.57.  No  question  arises  as  to  this  money.  It  was 
clearly  a  part  of  the  corpus  of  the  estate.  The  oil  run  into  the 
pipe-lines  since  testator's  death  was  sold  by  the  executors  for 
$2,463.77.  We  are  of  opinion  that  this  was  a  part  of  the  in- 
come of  the  estate.  It  was  so  held  by  the  auditor  and  the 
court  below,  and  we  think  correctly.  The  right  of  a  life  ten- 
ant to  operate  previously  opened  mines,  and  work  the  same 
even  to  exhaustion,  cannot  be  questioned:  Eley'a  Appeal,  103 
Pa.  St.  303,  and  cases  there  cited. 

The  decree  is  aflBrmed,  and  the  appeal  dismissed,  at  the 
costs  of  the  appellants. 


Widow,  Election  of,  to  Takb  under  thb  Provisions  of  HusBAND'a 
Will.  —  A  widow  who  has  elected  to  take  nnder  the  provisions  of  her  hus- 
band's will  is  estopped  to  assert  claims  against  the  estate  inconsistent  there- 
with: Note  to  SlUvera  v.  Simmons,  28  Am.  Rep.  376,  377.  Bat  when  she 
makes  such  election  in  ignorance  of  her  rights,  she  is  not  bound  thereby: 
Note  to  Black  v.  Ward,  15  Am.  Rep.  176,  177;  AdsU  v.  AdsU,  2  Johns.  Ch. 
448;  7  Am.  Dec.  539.  But  an  election  once  made,  and  affirmed  by  bringing 
suit,  will  not  be  set  aside  on  the  ground  of  mistake,  except  upon  strong  and 
clear  proof:  Hall's  Case,  11  Bland  Ch.  203;  17  Am.  Dec.  275. 

Income,  to  Whom  Belongs.  —  As  to  who  is  entitled  to  the  income  and 
profits  of  corporate  stock  as  between  the  life  tenant  and  remainderman,  se« 
Kunizleman's  E.-<txite,  136  Pa.  St.  142;  20  Am.  St.  Rep.  909,  and  note;  Oibbona 
V.  Mahon,  4  Mackey,  130;  54  Am.  Rep.  262,  and  note  264-269.  The  tenant 
for  life  has  the  right  to  the  profits  obtained  from  working  mines  already 
opened  on  the  land  before  the  commencement  of  his  life  estate:  Lynn's  Apm 
peal,  31  Pa.  St.  44;  72  Am.  Dec.  721.  See  also  Stonebraier  v.  Zollkkoffer,  6f 
Md.  154;  36  Am.  Rep.  364. 
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Advancement,  what  is,  and  how  proved,  296. 
Affinity  defined,  797. 

Amendment  of  proof  of  service  of  process,  57. 
Assignment,  equitable,  what  is,  899. 
Attorneys,  contract  of,  to  share  fees  is  void,  26. 
undue  influence  over  client,  presumption  of,  9S. 

Chattel  Mortqages,  delay  in  filing  for  record,  283^ 
recording,  actual  notice  is  equivalent  to,  283. 
recording,  effect  of,  282,  283. 
recording,  necessity  of,  282. 
recording,  when  complete,  282. 
Civil  Rights,  discrimination  against  persons  because  of  color,  584. 
Constitutional  Law,  classification  of   subjects  of  legislation  is  permissi* 

ble,  782. 
general  and  special  laws,  what  are,  within  meaning  of  constitutional 

prohibition,  780-789. 
general  law  is  one  operating  in  all  parts  of  the  state  under  the  same  cir« 

cumstances,  781. 
general  law  may  classify  subjects  of,  782. 

general  law,  statute  which  embraces  all  of  a  class  of  persons  in  like  cir- 
cumstances is,  781. 
.   municipal  corporations,  statute  applicable  to  one  only,  when  valid,  785-> 

789. 
municipal  corporation,  statutes  applying  to  one  class  of,  when  valid,  781. 
provision  declaring  that  laws   of  general  nature  shall  have  uniform 

operation,  construction  of,  781. 
provisions  forbidding  special  legislation  are  mandatory,  780. 
provisions  forbidding  special  legislation,  whether  statute  violates,  when 

a  judicial  question,  780. 
special  law,  statute  relating  to  particular  things  and  persons  out  of  a 

class  is,  781,  782. 
special  legislation,  instances  of  invalid,  788,  789. 
statutes  clsissifying  municipal  corporations,  783,  784. 
statutes  general  in  form,  but  which  can  never  apply  to  but  one  county 

or  municipality,  782. 
substance,  and  not  mere  form,  of  the  statute  must  be  considered,  781. 
uniform  operation  of  laws  distinguished  from  universal,  781. 
CoBFOBATlON,  deed  executed  by  president,  when  his  personal  act,  341. 
uUi-a  vires,  estoppel  against  urging  defense  of,  913. 
repeal  or  modification  of  charter  and  fremchises  of,  148. 
Co-tenants,  conveyance  by  one  in  severalty,  effect  of,  474. 

grant  by  one,  of  the  right  to  take  water  from  the  common  lands  is  void, 

594,  595. 
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Covenants  Restricting  Use  op  Land,  absence  of  statement  that  restriction 
is  for  the  benejQt  of  land  retained,  489. 
changes  in  condition  of  property  when  justifies  refusal  to  enforce,  498, 
condition  of  forfeiture,  equity  will  enforce,  notwithstanding  condition, 

485. 
damage  for  violation  not  essential  to  right  to  enforce,  501. 
equity  will  enforce  in  favor  of  original  owner,  485. 
equity  will  enforce  in  favor  of  owner  of  any  lot  into  which  the  tract  In 

divided,  485. 
equity  will  enforce,  notwithstanding  condition  of  forfeiture,  485. 
estoppel  to  enforce,  495-498. 

forfeiture  for  breach  of  condition,  equity  will  not  enforce,  485. 
form  of,  is  immaterial,  487. 
injunction,  mandatory,  to  compel  destruction  of  buildings  erected  in  yio« 

lation  of,  500. 
injunction  to  restrain  breach  of,  486. 
intended  for  benefit  of  land  retained  cannot  be  released  by  original 

covenantee,  495. 
intent  in  making,  whether  inferable  from  other  conveyances,  499. 
intent  in  making,  whether  inferable  from  situation  of  land,  499. 
intent  of  parties  in  making,  whether  must  be  inferred  solely  from  the 

deed,  499. 
joinder  of  parties  in  bill  to  enforce,  500. 
made  by  vendor  are  taken  most  strongly  against  him,  493. 
need  not  run  with  the  land,  to  entitle  successor  in  interest  to  enforce, 

487. 
not  made  for  benefit  of  land  are  enforceable  only  by  parties  thereto,  492. 
not  to  build  within  certain  distance  of  the  street,  erection  of  bay-win^ 

dows,  whether  violates,  494. 
not  to  erect  building  on  rear  of  lot,  construction  of,  494,  495. 
notice  of  fact  of  corenant  and  of  effect  of,  distinction  between,  491. 
notice  of  restriction,  from  what  inferred,  491. 
perpetual  servitude,  when  created  by,  484,  485. 

personal  agreement  is  enforceable  against  purchasers  with  notice,  487. 
presumption  that  covenant  is  for  benefit  of  land,  489,  491. 
refusal  of  equity  to  enforce  because  of  changes  in  condition  of  lands,  498. 
refusal  to  enforce  because  not  intended  for  benefit  of  land,  502-508. 
release  of,  by  original  covenantee,  when  inoperative,  495. 
restriction  upon  use  of  land,  right  to  make  and  enforce,  485. 
restriction  upon  use  of  land  may  be  by  condition,  covenant,  reservation, 

or  exception,  485. 
restriction,  when  presumed  to  be  for  benefit  of  land  retained,  489,  491. 
restrictive  agreement  not  inserted  in  deed,  whether  enforceable,  489. 
statement  that  restriction  is  for  the  benefit  of  land  retained,  whether 

essential,  489. 
separate  grantees  of  covenantee,  each  is  entitled  to  benefit  of,  500l 
specific  performance  of,  when  may  be  decreed,  485. 
successors  in  title,  when  bound  by,  486. 
CrihiKal  Law,  arrest,  homicide  in  resisting,  187. 

assault  with  intent  to  murder,  essentials  of  crime  of,  155. 
false  pretenses,  obtaining  money  or  goods  by,  265. 
intent  to  kill,  from  what  inferred,  399. 
intent  or  motive  of  accused,  when  he  may  testify  to,  318. 
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CuMiyAT.  Law,  malice  is  essential  to  murder,  399. 
malice  presumed  from  use  of  deadly  weapon,  399. 
murder,  instructions  as  to  different  degrees  of,  187. 
murder,  instructions  to  jury  upon  trial  for,  what  are  necessary,  355. 
murder,  threats  of  deceased  against  defendant,  when  admissible,  355. 

Damages,  measure  of,  agreements,  whether  may  control,  122. 

measure  of,  for  breach  of  contract,  121. 
Definition  of  affinity,  797. 

of  consanguinity,  797. 

of  general  and  special  laws,  780,  781. 

of  malice,  546. 

of  probable  cause,  546. 

of  res  gestce,  178. 
Dentists,  statutes  regulating,  310. 
Divorce,  adultery  of  plaintiff  as  a  defense,  286. 

adultery,  proof  of,  286. 

void  because  parties  are  non-residents,  219. 

Easement,  tenant  in  common  cannot  create,  594,  595 
Evidence,  belief  of  a  party  may  be  proved  by  himself,  314. 

declarations  of  deceased  persons,  when  admissible,  433. 

declarations,  when  admissible,  178. 

good  faith  or  understanding  of  a  party  may  be  testified  to  by  himself 
314. 

motive  or  intent,  party  may  testify  to,  314. 

of  good  faith  of  purchaser,  316.  . 

of  intent  of  party ,in  doing  act  claimed  to  be  criminal,  318. 

of  intent  of  party  in  making  a  contract,  317. 

of  intent  of  party  in  making  or  accepting  a  transfer,  316. 

of  intent  of  party  in  prosecuting  another,  316. 

of  Intent  respecting  dedication  of  land,  317. 

of  intent  with  which  act  was  done,  317. 

of  previous  accidents,  whether  admissible  to  show  negligence,  332L 

res  gestce,  what  are,  178. 
Execution,  exemption  of  property  of  citizens  of  another  state,  152. 

garnishment  of  debt  in  one  state  exempt  by  the  laws  of  another,  ISSL 
See  Redemption. 

Fences,  malicious  erection  of  high,  whether  may  be  enjoined,  512, 
Fiduciary  Relations,  undue  influence  presumed  from,  101. 

Guardian,  nndue  influence  over  ward,  when  presumed,  101. 

Homestead,  excess  over  amount  allowed,  execution  sale  of,  30. 

partition  of,  will  not  be  ordered,  29. 

survivor's  right  in,  29. 
Husband,  undue  influence  over  wife,  whether  presumed,  102. 

Insurance,  1>ailee  has  an  insurable  interest,  720. 

oral  agreement  for,  883. 

premium,  payment  of,  not  essential  to,  883. 
Intent,  party  may  testify  to  his,  314-319. 

party's  testimony  as  to  his,  not  conclusive,  315. 

prosecution,  party  may  testify  to  his  intent  in,  316. 

Joint  Dkbtobs,  release  of  one,  when  releases  the  other,  715. 
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JvsGXKNTS,  jurisdiction,  whether  depends  on  fact  of  service  of  process  or 

upon  the  proof  of  such  service,  56. 
service  of  process,  proof  of,  whether  may  be  amended,  66,  57. 
JCBISDICTION,  ad  damnum  clause,  amendments  of,  621,  622. 
ad  damnum,  clause  in  complaint,  whether  determines,  618. 
allegation  of  complaint,  whether  controls,  618. 
amount  in  controversy  being  in  excess  of  jurisdiction,  case  must  be  dis* 

missed,  620. 
amount  in  controversy,  error  respecting,  will  not  divest  jurisdiction, 

620. 
amount  in  controversy,  fraudulent  statement  of,  619, 
amount  in  controversy,  how  determined,  618-621. 
amount  in  controversy  in  action  on  bond  is  the  sum  claimed,  not  the 

penalty  of  the  bond,  619. 
amount  in  controversy  in  attachment  proceedings  not  determined  by 

value  of  property  attached,  619. 
amount  in  controversy  is  deemed  to  be  the  principal  sum,  exclusive  of 

interest,  620. 
amount  in  controversy  is  the  aggregate  of  several  distinct  items,  619. 
amount  in  controversy  is  the  damages  claimed,  not  those  suffered,  619. 
amoiint  in  controversy,  reducing,  to  bring  the  claim  within  jurisdiction, 

620. 
Bet-off  in  excess  of,  621. 

splitting  entire  transaction  or  account  to  give,  621. 
voluntarily  remitting  part  of  claim  to  bring  case  within,  621. 

LANt)TX)Ri>  AND  TENANT,  Covenant  against  assigning,  partial  waiver  of,  588. 

covenant  against  assigning,  waiver  of,  removes  restriction  forever,  588. 

covenant  restricting  use  of  premises  to  specified  purposes,  588. 
Libel,  commercial  agencies,  publications  of,  when  not  privileged,  524. 

Malicious  Prosecution,  what  essential  to  maintain  action  for,  546. 

Married  Women,  executory  contracts  of,  are  void,  83. 

Mercer,  change  in  form  of  action  does  not  avoid,  216. 

Mortgage  to  secure  payment  of  several  notes,  proceeds  of  sale,  how  to  be 

applied,  604. 
Municipal  Corporations,  delegation  of  powers  to,  by  the  legislature,  373. 

gift  of  a  fund  for  support  of  the  poor  of,  is  invalid,  758-758. 

liability  of,  for  neglects  of  their  officers,  servants,  or  agents,  469. 

power  of,  to  borrow  money,  373. 

Negotiable  Instruments,  recital  of  consideration,  whether  affects  indorsee 

with  notice  of  its  failure,  516. 
Notart  Pcblic,  sureties  on  bond  of,  when  answerable  for  his  negligence, 

413. 
Nuisance,  cause  of  action  for,  when  accrues,  426. 
lapse  of  time  will  not  legalize,  426. 

PsBFETumr,  bequest  of  a  fund  to  be  kept  for  the  support  of  the  poor  of  a 

town  is,  754, 
Presumption  of  undue  influence  against  one  made  a  legatee  to  the  exclusion 
of  heirs,  95,  96. 
of  undue  influence  against  priests,  attorneys,  and  religions  advisers,  95. 
of  undue  influence  arising  from   confidential  relation  of  testator  and 
legatee,  94. 
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Pkisstb,  nndne  influence  of,  when  presumed,  95. 
P&OHissoBT  Note,  payee,  name  of,  may  b«  in  blank,  43& 
what  constituteB,  436. 

Railway  Corporations,  public  obligations  of,  cannot  be  escaped,  179. 
Railways,  depot  grounds,  whether  must  be  inclosed,  289. 
fences  and  cattle-guards,  duty  to  maintain,  289. 
sleeping.car  companies,  liability  of,  647. 
Rkdehit^ion  from  foreclosure  sales,  245-247. 

from  foreclosure  sales,  heirs  of  deceased  mortgagor  may  redeem,  248. 
from  execution  sales,  assignee  of  an  equity  of  redemption  may  redeem, 

247. 
by  dowress,  248. 

creditors  without  a  lien  may  not  redeem,  245. 
defendant  may  redeem,  though  he  retains  no  interest,  244. 
equity  will  not  aid  one  who  has  failed  to  exercise  his  right  in  time,  244. 
grantee  of  defendant,  effect  of  redemption  by,  244. 
grantee  of  judgment  debtor  may  redeem,  244. 
jodgment  creditor  cannot  redeem  from  sale  made  to  pay  his  claim  and 

others,  245. 
judgment  creditor  of  a  mortgagor  may  redeem,  247. 
judgment  creditor,  when  may  redeem,  245. 
junior  mortgagee  may  redeem  from  sale  made  under  senior  mortgage, 

247. 
mortgagee  cannot  redeem  from  junior  mortgage,  246. 
mortgagor  may  redeem,  though  he  had  no  title  to  the  mortgaged  prem* 

ises,  246. 
mortgagor's  assignee  may  redeem,  246. 
remaindermen  may  redeem,  248. 
right  of,  can  only  be  exercised  by  one  for  whose  protection  it  is  neces* 

sary,  246. 
strangers  may  not  redeem,  245. 
strict  compliance  with  statute  is  essential  to,  249l 
tenant  in  common,  right  of,  to  redeem,  248. 
trustees  of  absent  debtor  may  redeem,  245. 
tenant  for  life  or  for  years  may  redeem,  248. 
Release  of  one  of  several  joint  debtors,  715. 

Slander,  words  actionable  pfr  se,  instances  of,  S05. 
Spiritcal  Advisee,  undue  influence  of,  when  presumed,  95. 
Statute  or  Limitations,  absence  from  state,  exception  of,  whether  applies 
to  one  never  within  state,  810. 
absence  from  state,  temporary,  whether  suspends,  810. 
absence  from  state  when  cause  of  action  accrues,  809. 
amendment  of  complaint  after  action  is  barred  by,  344. 
Statutes  are  special  which  apply  only  to  a  number  of  individuals  selected 
out  of  a  class  to  which  they  belong,  780. 
general  and  special,  distinction  between,  780. 
general,  defined,  780. 
invalid,   because  violating  constitutional   prohibition  against  local  or 

special  laws,  780-789. 
special,  statute  suspended  in  one  locality,  when  is,  780,  781. 

Trusts,  defined,  beneficiary  is  essential  to  validity  of,  755. 
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Undue  Inpluencb,  attorney  presumed  to  exercise,  over  client,  IQSL 
brother  presumed  to  exercise,  over  sister,  103. 
child  presumed  to  exercise,  over  parent,  102. 
guardian  presumed  to  exercise,  over  ward,  101, 
husband  presumed  to  exercise,  over  wife,  102. 
instances  of,  103,  104. 

medium  presumed  to  exercise,  over  believer  in  spiritualism,  103, 
parent  presumed  to  exercise,  over  child,  102. 
presumption  of,  against  attorney,  95. 

presumption  of,  against  guardian  of  feeble-minded  person,  96. 
presumption  of,  against  priest  or  spiritual  adviser,  95. 
presumption  of,  against  spiritualistic  medium,  95. 
presumption  of,  from  business  or  social  relations,  97. 
presumption  of,  from  confidential  relations,  94. 
presumption  of,  from  disinheriting  children,  96. 
presumption  of,  from  relation  of  guardian  and  ward,  95. 
solicitation  and  importunities,  when  are  not,  99. 
trustee  presumed  to  exercise,  over  cestui  que  trust,  101. 

Will,  bequest  for  benefit  of  the  poor  of  a  town  is  void  for  uncertainty,  763. 
fiduciary  relations,  presumption  of  undue  influence  arising  from,  101. 
husband's  influence  over  testator,  when  lawful,  98. 
illicit  relations  influencing,  100. 
revocation  of,  by  marriage,  329. 

solicitation  and  importunity,  when  do  not  amount  to  undue  influence,  99. 
undue  influence  arising  from  relation  of  guardian  and  ward,  95. 
undue  influence,  inequality  and  injustice,  when  give  rise  to,  99. 
undue  influence,  instances  of,  101-104. 
undue  influence,  not  exerted  by  beneficiary,  99,  100. 
undue  influence,  presumption  of,  against  attorney,  95. 
undue  influence,  presumption  of,  against  priest,  95. 
undue  influence,  presumption  of,  against  spiritualistic  medium,  95. 
undue  influence,  presumption  of,  business  or  social  relations  do  not  give 

rise  to,  97. 
undue  influence,  presumption  of,  family  relations  do  not  give  rise  to,  97. 
undue  influence,  presumption  of,  from  bequest  to,  conclusive,  100. 
undue  influence,  presumption  of,  from  testator's  being  kept  away  from 

heirs  whom  he  disinherited,  96,  97. 
undue  influence,  presumption  of,  from  will  being  written  by  or  at  request 

of  beneficiary,  96,  97. 
undue  influence,  wife  or  husband's  importunities,  when  are  not,  98,  99. 
undue  influence,  presumption  of,  arising  from  confidential  relations,  94. 
undue  influence,  presumption  of,  from  unnatural  disposition  of  prop< 

erty,  96. 
wife's  influence  over  testator,  when  lawful,  98. 
WiTKRSS,  intent,  motive,  or  belief  of,  may  be  proved  by  himself,  314-319. 
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ABATEMENT. 

1.  Plea  of  Former  Action  Pending,  What  Necessary  to  Sustain.  — 

To  sustain  a  plea  of  former  action  pending,  it  must  appear  from  the 
pleadings  in  the  first  action  that  it  was  for  the  same  cause  as  the  sec- 
ond, or  necessarily  involved  the  same  question.  It  is  not  enough  that 
the  same  property  is  in  controversy  in  both  actions.  Mandeville  v. 
Avery,  678. 

2.  Ignorance  of   Cause  of   Abatement  will  never  justify  the  filing  of  a 

plea  in  abatement  after  the  time  limited  haa  expired.     Huntley  v.  IfoU, 

71. 

See  Executors  and  Administrators,  4;  Insurancb,  27. 

ACTIONS. 

1.  Sufficiency  of  Complaint.  —  For  every  malicious  wrong  there  is  a  rem- 

edy, and  under  the  prevailing  liberal  system  of  pleading,  a  plain  and  clear 
statement  of  the  facts  constituting  the  wrong  is  sufficient,  and  it  is  but 
little  matter,  in  actions  of  trespass  on  the  case,  what  the  action  is  named. 
Antcliff  V.  June,  533. 

2.  NoN -residence  Waiver  of  Want  of  Jurisdiction.  —  Objection  to  the 

jurisdiction  of  the  court  on  the  ground  of  the  non-residence  of  the  de- 
fendant corporation  may  be  and  is  waived  by  appearing  and  answering 
without  at  the  same  time  filing  or  presenting  this  objection  to  the  juris- 
diction.   Macon  etc.  R.  R.  Co.  v.  Gibson,  135. 

3.  Sufficiency  of  Complaint.  —  A  declaration  which  fully  sets  out  a  con- 

spiracy between  the  defendants  to  defraud  the  plaintiff,  and  the  fact  that 
he  was  defrauded  out  of  his  money  paid  upoa  a  void  judgment  obtained 
by  them  through  fraud,  clearly  sets  out  an  actionable  wrong,  and  one 
that  can  be  recovered  for  in  an  action  upon  the  case,  no  matter  what 
it  is  named  or  called.     A  ntcUff  v.  June,  533. 

See  Co-tenancy,  1;  Husband  and  Wife,  1;  States,  1,  2. 

ADULTERY. 
See  Marriage  and  Divorce,  1-4. 

ADVANCEMENT. 
See  Evidence,  14. 

AGENCY. 
1.   Liability  of  Principal.  —  One  dealing  with  an  authorized  agent  is  bound 
to  inquire  and  ascertain  the  extent  of  his  authority.     A  principal  ia 
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bonnd  by  all  acts  of  tbe  agent  within  the  scope  of  his  anthority.  BtueA 
V.  Wilcox,  563. 

2.  Ir  A  Principal  Adopts  the  Contract  of  a  Selj-constitutkd  Agent 

who  has  assumed  to  act  for  him  without  authority,  he  is  bonnd  to  inquire 
and  ascertain  the  extent  the  self-constituted  agent  assumed  to  act  in 
his  behalf.  He  is  bound  by  all  acts  within  the  scope  of  the  assumed 
authority  of  such  agent.  His  liability  extends  to  the  frauds  and  misrep- 
resentations of  the  agent  committed  or  made  while  acting  within  the 
scope  of  the  real  or  assumed  authority.     Id. 

3.  Liability  of  Agent  on  Unauthorized  Contract.  —  A  letter  written  by 

the  cashier  of  a  national  bank  on  the  letter-head  of  his  bank,  to  a  bank 
in  another  state,  to  the  efifect  that  if  the  latter  bank  will  sign  a  replevin 
bond  for  customers  of  the  writer's  bank,  "we  will  stand  between  you 
and  all  harm,*' and  signed  by  the  writer  as  "cashier,"  constitutes  an 
agreement,  when  acted  upon,  into  which  a  national  bank  cannot  legally 
enter,  and  binds  the  writer  personally,  in  the  absence  of  clear  and  un- 
equivocal proof  that  he  was  claiming  to  act  for  his  bank,  and  did  not 
intend  to  bind  himself.     Knickerbocker  v.  Wilcox,  595. 

4.  Personal  Liability  of  Agent  on  Unauthorized  Contract — Meas- 

ure OF  Damages.  —  A  person  who,  without  having  in  fact  authority 
to  make  a  contract  as  agent,  yet  does  so  under  the  bona  fide  belief  that 
such  authority  is  vested  in  him,  is  nevertheless  personally  responsible  to 
those  who  contract  with  him  in  ignorance  of  his  want  of  authority, 
and  the  measure  of  damages  is  the  loss  sustained  by  reason  of  not  having 
the  valid  contract  which  the  agent  undertook  to  execute.  Farmcri  Co- 
operative  Trust  Go.  v.  Floyd,  846. 

f.  Evidence  —  Order  to  Prove  Declarations  of  Agent  —  What  must 
Contain.  —  A  party  offering  to  prove  the  declarations  of  an  alleged 
agent  mnst  first  show  that  the  agency  exists,  and  state  the  substance  of 
the  declarations,  that  the  court  may  judge  of  their  relevancy.  Long  r. 
North  British  etc  Ins.  Co.,  879. 

Bee  Chattel  Mortgages,  3,  6;  Corporations,  6,  6,  12-15,  Criminal  Law, 
6;  Evidence,  6;  Insurance;  Judgments  and  Decrees,  14;  Telegraph 
Comfaniis,  4. 

ALIMONY. 
See  Marriage  and  Divobcb,  7. 

ALLUVION. 
See  Deeds,  9,  10. 

ANIMALS. 

Liability  for  Damage  done  by  Cattle  Unlawfully  nr  Highway.  —  One 
who  turns  his  cattle  loose  into  a  highway,  leaving  them  onatteaded, 
in  violation  of  a  statute,  assumes  all  the  risks  of  such  action,  and  is  liable 
for  damage  done  by  them  in  overturning  a  sulky  lawfully  in  the  high- 
way,     Shipley  v.  Colclough,  546. 

See  Railroad  Companies,  11. 

APPEARANCE. 
See  Actions,  2;  Process,  0. 
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APPEAL  AND  ERROR.  >r.i« 

Rkuet  from    as    Erroneous    Order  of  a  Coukt  PiaTMBDTlwo  ak 

Estate  of  a  decedent  must  be  songht  by  aa  appeal,  and  cannot  be  ob- 
tained by  a  bill  in  equity,  to  restrain  compliance  therewith.  Daly  r. 
Pennk,  61. 

Errors  Assigned  on  Refusal  of  Instructions  Requksted  abk  not 
Available  when  the  record  fails  to  show  that  all  the  instructions  given 
are  preserved  in  the  record.      Winston  v.  Bumell,  289. 

Evidence  will  not  be  Reviewed  to  determine  whether  or  not  it  ia 
sufficient  to  sustain  a  verdict  and  judgment,  when  the  case  made 
contains  no  statement  that  it  embraces  all  the  evidence  given  at  the 
trial,  and  the  statement  upon  that  subject  in  the  certificate  of  the  trial 
judge  attached  to  the  case  made  is  not  sufficient.     Id. 

Insufficiency  of  Evidence. — The  appellate  court  will  not  revise  the 
refusal  of  the  lower  court  to  grant  a  motion  for  a  new  trial,  based 
solely  on  an  alleged  deficiency  of  evidence  to  make  out  the  case.  State 
V.  Deschamps,  392. 

Order  SErriNO  aside  Default  and  a  Judgment  thereon,  supported 
by  an  affidavit  of  merits,  will  not  be  interfered  with  by  an  appellate 
court,  unless  it  was  made  without  jurisdiction  or  ia  an  abuse  of  discre- 
tion.    EdnhaH  v.  Lugo,  52. 

ARREST. 
See  Criminal  Law,  16,  17. 

ARTESIAN  WELLS. 
See  Waters,  1. 

ASSAULT. 
See  Criminal  Law,  5. 

ASSIGNMENT. 

Contract,  Ajhignabilitt  of.  —  A  Contract  whkrbbt  Oni  Persok 
Agrees  to  But  and  Another  to  Sell  a  crop  of  apricots  which  the 
former  shall  raise  during  certain  specified  years,  though  not  negotiable, 
is  transferable,  under  the  Civil  Code  of  California,  by  indorsement.  The 
indorsement  and  transfer  by  a  purchaser  cannot  compel  the  vendor  to 
accept  the  transferee  nor  to  release  the  original  purchaser,  but  the  pur- 
chaser on  accepting  the  fruit  from  the  vendor  may  require  the  assignee 
in  turn  to  accept  it  from  him  and  to  pay  him  the  contract  price  therefor. 
Cutting  P.  Co.  v.  Packers'  Exchange,  6.3. 

Assignee's  Liabilitt.  — If  a  contract  for  the  purchase  of  property  is  as- 
signed by  the  vendee,  but  the  vendor  refuses  to  accept  the  assignee  as 
bia  debtor  or  to  release  the  original  vendee,  the  assignment  neverthelesa 
transfers  to  the  assignee  the  duty  to  receive  the  property  from  hia  as- 
signor, and  to  make  payment  therefor  according  to  the  terms  of  the  ori- 
ginal contract  of  sale,  and  failing  to  do  so,  he  ia  answerable  in  damages 
to  bia  assignor,  who  must  be  regarded  as  being  hia  aurety  and  aa  having 
received  and  paid  for  the  property  in  that  capacity.     Id. 

An  Order  bt  a  Creditor  directing  his  debtor  to  pay  a  third  person 
a  certain  aum  of  money  left  with  the  debtor,  or  ita  officers,  does  not 
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amoant  to  an  assignment  of  any  part  of  the  debt,  and  the  debt  may 
therefore  be  thereafter  attached  or  subjected  to  trustee's  process, 
where  the  amount  of  such  order  is  less  than  the  amount  due  from  the 
debtor  to  the  creditor.     Holbrook  v.  Payne,  456. 

4.  Undivided  Part  of  Demand  may  be  Sold  and  Traksferrbd;  and  if  all 

the  owners  of  the  demand  unite  in  a  suit  upon  it,  the  fact  of  the  assign- 
ment of  a  part  constitutes  no  defense.  Where,  in  an  action  on  a  joint 
claim  against  two  defendants,  one  only  of  whom  defends,  a  decision  is 
given  in  favor  of  the  plaintiff,  only  one  roll  is  filed,  but  separate  judg- 
ments  are  entered  against  the  defendants,  that  against  the  one  who  de- 
fended being  greater  than  that  against  the  other  by  the  amount  of  the 
costs  and  interest,  the  judgments  cannot  be  considered  as  joint,  and  a 
release  of  one  of  them  will  not,  in  the  absence  of  any  claim  of  payment 
by  either  of  them,  affect  the  right  of  the  judgment  creditor  against  the 
other.      Whittemore  v.  Judd  etc.  Oil  Co.,  708. 

5.  Equitable  Assignment  with  Vested  Interest,  What  Constitutes.  —  A 

power  of  attorney  executed  by  a  tenant  in  common  of  land  in  process  of 
partition,  authorizing  his  sister  to  take  possession  of,  lease,  or  sell  and 
convey  his  interest  in  the  land,  accompanied  by  a  letter  authorizing  her 
to  collect  the  proceeds  of  the  sale  of  his  interest  in  the  land,  and  to  ap< 
propriate  so  much  thereof  as  might  be  necessary  to  pay  a  debt  of  $250 
'  borrowed  from  her,  operates  as  an  equitable  assignment  of  a  vested  inter- 
est in  so  much  of  the  brother's  estate  as  is  necessary  to  pay  the  indebted- 
ness named  in  the  letter,  and  such  interest  is  not  divested  by  the 
subsequent  death  of  the  brother.  Estate  of  Keys,  896. 
See  Negotiable  InvStruments,  13. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  Fraud  —  Preferences.  —  An  assignment  for  the  benefit  of    creditors, 

when  fully  perfected,  cannot  be  set  aside  at  the  suit  of  an  attachment  or 
execution  creditor  by  proof  of  unlawful  preferences  or  of  any  fraud  in 
the  matter  of  such  assignment.      Wolf  v.  Slosson,  613. 

2.  Assignee  for  Benefit  of  Creditors  Bound  to  Execute  Assignment 

until  Avoided.  —  An  assignment  for  the  benefit  of  creditors  in  due 
form,  being  valid  as  between  the  parties,  and  if  fraudulent  as  to  cred- 
itors,  only  voidable  by  adjudication,  at  their  election,  or  that  of  some  one 
of  them,  must,  until  an  attack  is  made  with  a  view  to  such  a  judicial 
determination,  be  treated  as  valid,  and  its  directions  be  executed  by  the 
assignee.    Knower  v.  Central  Nat.  Bank,  700. 

3.  Payment  by  Assignee  for  Benefit  of  Creditors  to  Creditor  Vests 

Title  in  Latter,  though  Assignment  Subsequently  Avoided.  —  A 
payment  made  by  an  assignee  for  the  benefit  of  creditors  to  a  creditor  of  the 
assignor  of  the  amount  of  the  debt  due  him,  pursuant  to  the  directions  in 
the  assignment,  before  any  lien  is  obtained  npon  the  fund,  is  efi'ectual 
to  vest  in  such  creditor  title  to  the  money  so  paid,  although  the  assign- 
ment be,  in  an' action  subsequently  commenced,  adjudged  fraudulent 
and  void  as  against  the  creditors  of  the  assignor.  And  the  mere  fact  of 
knowledge  on  the  part  of  the  creditor  so  paid  of  the  intent  of  the  debtor 
■to  defraud  his  other  creditors  does  not  prejudice  his  right  to  ^ek  and 
obtain  payment.     Id. 

See  Judgments,  11;  Partnership,  6. 
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ATTACHMENT  AND  GARNISHMENT. 

1.  Undbrtakinq  —  Liability  of   Sureties.  —  The   undertaking  given  by 

defendant  in  attachment  takes  the  place  of  the  attachment  proceed- 
ing and  of  the  property  seized  under  the  writ,  and  the  sureties  in  the 
undertaking  are  bound  to  the  amount  thereof,  the  same  as  the  prop- 
erty of  the  defendant  or  the  garnishee  would  have  been  bound  if  no 
undertaking  had  been  given.     Jaynes  v.  Platl,  810. 

2.  Judgment  Conclusive  against  Sureties  in  Undertaking  Bond. —In 

an  action  upon  an  undertaking  bond  in  attachment  to  recover  the 
amount  of  a  judgment  against  defendant  in  attachment,  the  sureties 
in  the  undertaking  are  bound  by  such  judgment,  and,  in  the  absence 
of  fraud,  collusion,  or  clear  mistake,  cannot  question  its  correctness, 
or  the  action  of  the  court  at  any  step  in  the  proceeding  up  to  and  in- 
cluding the  rendition  of  final  judgment.     Id. 

3.  Judgment  in  Attachment,  PKEsuMFnoNs  in  Favor  op,  as  against  Sure- 

ties IN  Undertaking  Bond.  —  Where,  in  an  action  upon  an  undertak- 
ing in  attachment  to  recover  of  the  sureties  therein  the  amount  of  a 
judgment  against  the  defendant  in  attachment,  it  appears  that  prior  to 
the  rendition  of  such  judgment  an  amended  petition  weis  filed  and 
answered,  it  will  be  presumed  that  the  court,  in  passing  upon  the  applica- 
tion for  leave  to  file  the  amended  petition,  ascertained  and  found  that 
the  claim  declared  upon  therein,  though  stated  in  different  form,  was  based 
upon  the  same  facts  and  transactions  as  the  claim  stated  in  the  original 
petition;  and  an  answer  in  the  action  on  the  undertaking,  stating  the 
facts,  and  alleging  non-liability  on  the  ground  that  the  action  in  which 
the  judgment  was  rendered  was  a  different  action  from  that  in  which 
the  undertaking  was  given,  dioes  not  present  a  defense.     Id, 

4.  Garnishment  of  Wages  in  Foreign  State.  —  An  attorney  who  is  the 

holder  by  assignment  of  a  claim  by  a  creditor  against  his  debtor  may 
garnish  the  wages  due  such  debtor,  in  another  state  than  that  in  which 
the  parties  reside,  and  thus  compel  payment  without  becoming  liable  in 
damages,  although  the  object  of  the  proceeding  is  to  evade  the  law  of 
the  state  where  the  parties  reside,  which  exempts  such  wages  from 
garnishment.     Harwell  v.  Sharp,  148. 

See  Assignment  for  Benefit  of  Creditors,  1. 

ATTORNEY  AND  CLIENT. 
Attorney's  Contract  to  Divide  Fees,  whether  against  Public  Polict. 
—  An  agreement  between  an  attorney  and  counselor  at  law,  and  a  third 
person,  who  is  neither,  that  if  the  latter  will  procure  the  employment  of 
the  former  by  a  certain  litigant  he  shall  be  entitled  to  one  third  of  such 
compensation  as  the  attorney  may  receive  from  such  employment,  ia 
contrary  to  public  policy  and  void,  and  will  not  support  an  action 
against  the  attorney  to  recover  part  of  the  compensation  by  him  received. 

Alpers  V.  Hunt,  17. 

See  Assignment,  3. 

BAILMENTS. 
See  Carriers;  Husband  and  Wife,  1;  Sales,  1. 

BANKS  AND  BANKING. 
1.  Forged    Checks.  —  If  a  bank,   in  the   ordinary  course  of  its   business, 
pays  a  check  purporting  to  be  signed  by  one  of  its  depositors  to  one 
Am.  St.  Rkp.,  Vol.  XXL— 60 


^46  Index. 

•  'who,  finding  it  in  circulation  or  receiving  it  from  the  payee  by  indorse- 
'ment,  took  it  in  good  faitli  for  value,  the  money  cannot  be  recovered 
>back  on  the  discovery  that  the  check  is  a  forgery.  It  is  presumed  that 
iihe  bank  knows  the  signatures  of  its  own  customers,  and  therefore  is  not 
entitled  to  the  benefit  of  the  rule  which,  in  cases  of  forgery,  permits  a 
party  to  recover  back  money  paid  under  a  mistake  of  fact  as  to  the  char- 
acter of  the  instrument  by  which  a  fraud  has  been  effected.  First  Nat. 
'Bank  v.  First  Nat.  Bank,  450. 

2.  Id.  —  If  a  bank  pays  a  forged  check  to  one  who  took  it  under  circumstances 
of  suspicion,  without  proper  precaution,  or  whose  conduct  has  been  such 
us  to  mislead  the  drawee,  or  induce  liim  to  pay  the  check  without  the 
usual  security  against  fraud,  it  is  entitled  to  recover  of  him  the  amount 
of  such  payment.     Id. 

%  Id. — Who  must  Bear  Loss  of  Payment  of. — Where  a  loss  which 
must  be  borne  by  one  of  two  parties  alike  innocent  of  a  forgery  can 
be  traced  to  the  neglect  or  fault  of  either,  it  is  reasonable  that  it 
should  be  borne  by  him,  even  though  innocent  of  any  intentional 
fraud,  through  whose  means  it  has  succeeded.  To  entitle  the  holder 
to  retain  money  obtained  by  a  forgery,  he  should  be  able  to  maintain 
that  the  whole  responsibility  of  determining  the  validity  of  the 
signature  was  placed  upon  the  drawee,  and  that  the  vigilance  of  the 
drawee  was  not  lessened,  and  that  he  was  not  lulled  into  false  security 
by  any  disregard  of  duty  on  his  own  part,  or  by  the  failure  of  any  pre- 
caution which,  from  his  implied  assertion  in  presenting  the  check  as  a 
suflBcient  voucher,  the  drawee  had  a  right  to  believe  that  he  had  taken. 
Id. 

4.  Id.  —  If  a  bank  negligently  pays  a  forged  check  without  inquiry  aa 
to  its  genuineness,  or  of  the  identity  of  the  person  presenting  it, 
and  then  transmits  it  to  the  bank  on  which  it  was  drawn,  and  is 
credited  with  the  amount  thereof  by  the  latter,  which  retains  the  check 
for  a  couple  of  months,  when  it  ascertains  that  the  check,  though  pur- 
porting to  be  drawn  by  one  of  its  customers,  is  a  forgery,  it  may  re- 
cover the  amount  thereof  of  the  bank  which  had  so  transmitted  it  and 
received  credit  therefor.  The  bank  on  which  the  check  purported  to  be 
drawn  had  a  right  to  believe  that  the  bank  which  cashed  it  had,  before 
doing  so,  made  the  usual  and  proper  investigation  regarding  its  validity. 
The  negligence  of  the  bank  on  which  it  was  drawn  in  discovering  the 
forgery  will  not  prevent  its  recovery,  where  such  negligence  has  not 
prejudiced  the  bank  negligently  paying  the  check  in  the  first  instance. 
Id. 

£.  Bank  may  Pay  Promissory  Note  of  its  Depositor  when.  —  Where  a 
promissory  note,  negotiable  and  payable  at  a  bank,  is  sent  to  said  bank 
properly  indorsed  for  collection,  it  has  tive  right  to  pay  the  note  out  of 
any  general  funds  of  the  maker  on  deposit  with  it,  and  charge  his  ac- 
count with  the  amount.  One  who  has  drawn  such  a  note  cannot  be 
heard  to  say,  after  his  banker  has  paid  a  just  debt  for  which  he  had 
given  a  note,  to  which  the  maker  claims  no  defense,  that  the  payment 
was  wholly  voluntary  and  unauthorized.  In  such  a  case,  the  banker 
who  has  paid  the  note  is  entitled  to  hold  it  as  the  equitable  owner  or  pur- 
chaser, and  is  entitled  to  set  it  off  in  a  suit  to  recover  a  balance  due  the 
depositor  on  general  account.     Bedford  Bank  v.  Acoam,  258. 

6.  Bank  as  Holder  of  Note  of  Depositor  —  Discharge  of  Indorser. 
—  Where  a  bank  is  the  holder  of  a  note  payable  at  the  bank,  and  upon 
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its  'maturity  the  maker  has  a  cash  deposit  in  bank  sufficient  to  pay  it, 
not  specially  applicable  to  a  particular  purpose,  the  bank  is  bound  to 
charge  the  amount  of  the  note  against  the  deposit.  The  note  is,  in  effect, 
a  draft  on  the  bank  in  favor  of  the  holder  and  in  discharge  of  the  in- 
dorser,  notwithstanding  a  notice  by  the  maker  to  the  bank  not  to  apply 
the  deposit  on  the  note,  and  an  agreement  by  the  bank,  before  maturity, 
not  to  charge  the  note  against  the  deposit.  Oerman  NaL  Bank  v.  FwR- 
man,  90S. 
7.  Nora  in  Hands  of  Bank  —  Right  of  Depositor.  —  Where  a  deposi- 
tor has  made  a  special  application  or  appropriation  of  his  balance  iq 
bank,  and  has  so  notified  it,  it  cannot  charge  off  his  note  coming  into 
its  hands  against  his  deposit  upon  maturity  of  the  former.  Id. 
See  Agency,  3;  GiFr.s,  2. 

BILLS  OF  EXCHANGE. 
See  Negotiable  Instkdments,  1-5. 

BONDS. 

See  Attachment  and  Garnishment,  1-3;  Evidence,  8;  Husband  and 

Wife,  13;  Suketyship,  3. 

BURDEN  OF  PROOF. 
See  Criminal  Law,  21;  Trial,  12;  Wills.  19. 

CARRIERS. 

1.  Carrier's  Liability  for  Pictures  and  Other  Articles.  —  Section  4281  of 

the  Revised  Statutes  of  the  United  States,  providing  that  if  any  shipper  of 
certain  articles,  among  which  are  included  pictures,  shall  lade  the  same 
as  freight  or  baggage  on  any  vessel,  without  giving  notice  of  their  true 
character  and  value,  and  having  the  same  entered  on  a  bill  of  lading,  the 
master  or  owner  of  such  vessel  shall  not  be  liable  as  carrier  thereof,  in 
any  form  or  manner,  does  not  relieve  the  vessel  or  its  owners  from  all 
liability  for  a  package  of  portraits  contained  in  a  box  received  by  the 
vessel  for  transportation,  without  any  notice  being  given  of  its  character 
or  value.  The  statute  merely  relieves  the  vessel  and  its  owners  as  com- 
mon carriers,  without  abridging  their  liability  as  bailees.  Wheeler  v. 
Oceanic  Steam  Nav.  Co.,  729. 

2.  Evidence  of  Negligence. — Non-delivery  at  port  of  destination  is  pre- 

sumptive evidence  of  negligence.     Id. 

3.  Right   to    Eject    Drunken   and   Disorderly   Passenger.  —  Where 

the  conduct  of  an  intoxicated  passenger,  too  drunk  to  take  care  of 
himself,  is  so  violent  or  indecent  as  to  excite  alarm,  or  insult  other 
passengers,  or  if  he  interferes  with  the  management  of  the  train  by  pull- 
ing the  bell-rope,  or  otherwise,  or  threatens,  with  an  opened  knife,  to 
take  the  life  or  do  bodily  harm  to  the  conductor,  or  attempts  to  deter  or 
intimidate  him  while  in  the  performance  of  his  duties,  he  has  the  right 
to  put  him  off  the  train  at  night  and  between  stations,  using  no  more 
force  than  is  reasonably  necessary  for  the  purpose,  and  putting  him  off 
the  track  out  of  the  way  of  that  train.  The  company  is  not  then  liable 
if  such  passenger  subsequently  goes  upon  the  track,  and  is  run  over  and 
killed  by  another  train  belonging  to  it.  Louisville  etc.  R.  It,  Co,  v.  Logan, 
332. 
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4.  Compliance  with  Condition  of  Excursion  Ticket  Necessaby  to  Right 

TO  Transportation.  —  A  round-trip  excursion  ticket,  sold  by  a  rail- 
road at  less  than  the  regular  rate  from  one  place  to  another,  and 
conditioned  that  to  be  good  for  return  passage  it  must  be  signed  by  the 
purchaser  and  stamped  and  dated  by  tbe  ticket  agent  at  the  latter 
place,  is  reasonable  and  valid.  The  purchaser  of  such  ticket  is  not 
entitled  to  return  passage  thereon  until  he  has  complied  with  the  con- 
ditions named  therein;  and  for  a  failure  to  so  comply,  he  may  be  law- 
fully expelled  from  the  train,  without  unnecessary  force,  upon  a  refusal 
to  pay  his  fare,  without  an  investigation  on  the  part  of  the  conductor 
to  whom  the  ticket  is  presented  as  to  his  identity,  Edwards  v.  Lake 
Slioreetc.  R'y  Co.,  527. 

5.  Money  in  Clothing  of  Passenger  in  Sleeping-oar  not  in  Custody  or 

Company.  —  Money  in  the  clothing  of  a  passenger  in  a  sleeping-car, 
worn  during  the  day,  and  placed  under  his  pillow  at  night,  cannot  be . 
considered  as  in  the  custody  of  the  railway  company,  and  it  will  not  be 
liable  for  the  loss  of  such  money  without  some  evidence  of  negligence  on 
its  part.     Carpenter  v.  New  York  etc.  R.  R.  Co.,  644. 

6.  Duty  of  Railway  Company  to  Protect  Passengers  in  its  Sleeping- 

cars. —  A  corporation  engaged  in  running  sleeping-coaches  with  sec-- 
tions  separated  from  the  aisle  by  curtains  only  is  bound  to  have  an 
employee  charged  with  the  duty  of  carefully  and  continually  watching 
the  interior  of  the  caH*  while  berths  are  occupied  by  sleepers.  While  not 
an  insurer,  it  must  exercise  diligence  to  protect  its  sleeping  customers 
from  robbery,  and  is  bound  to  use  a  degree  of  care  commensurate  with 
the  danger  to  which  they  are  exposed.     Id. 

7.  Contributory  Negligence  by  Railroad  Passenger.  —  Knowledge  by  a 

railroad  passenger  that  no  platform  is  provided  for  passengers  to  enter 
or  leave  trains  on  the  north  side  of  the  track,  while  such  a  platform  is 
provided  on  the  south  side  of  it,  is  notice  of  a  rule  of  the  company  that 
he  should  get  on  and  oflfon  the  south  side;  and  if,  voluntarily  disregard- 
ing this  rule,  he  alights  on  the  north  side,  in  the  night-time,  and  is 
thereby  injured  by  falling  into  an  unguarded  ditch  dug  by  the  company, 
he  is  guilty  of  negligence,  and  cannot  recover  damages.  Drake  v.  Penn- 
sylvania R.  R.  Co.,  883. 

8.  Id. — A  passenger  impliedly  assents  to  all  reasonable  rules  and  regulations 

of  the  railway  company,  and  if  injury  results  to  him  from  his  volun- 
tary disregard  thereof,  he  cannot  recover  damages  from  the  eompany. 
Id. 

0.  Id. — Evidence  of  occasional  instances  of  passengers  alighting  on  the  side 
of  the  train  where  there  was  no  platform,  without  the  knowledge  or 
consent  of  the  company,  is  inadmissiUe  to  affect  its  liability  for  in- 
jury to  a  passenger  alighting  there,  with  notice  that  passengers  were 
prohibited  from  so  alighting,  and  that  there  was  a  platform  on  the  other 
side.     Id. 

10.  Id. — Waiver  of  Regulation.  —  Proof  of  permission  by  a  railway  com- 
pany, to  persons  residing  north  of  its  road,  to  cross  its  right  of  way 
and  track,  in  going  and  returning  in  different  parts  of  a  town,  does  not 
show  a  waiver  of  its  regulations  affecting  its  passengers  with  notice  to 
alight  on  the  south  side,  nor  permission  to  them  to  alight  on  tbe  north 
side.    Id. 

See  Negligence,  7;  Telegraph  Companies. 
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CHATTEL  MORTGAGES. 

1.  Chattel  Mortgage  without  Immediate  Delivery  or  CHAyoE  of  Pos- 

session Void  as  against  Creditors  whkn.  —  A  chattel  mortgage  which 
is  not  accompanied  by  an  immediate  delivery  or  followed  by  an  actual 
or  continued  change  of  possession  of  the  chattels  mortgaged,  and  which 
is  executed  upon  an  agreement  that  the  mortgagor  may  remain  in  pos- 
session of  the  property  covered  by  the  mortgage,  and  sell  the  same  at 
retail,  and  use  the  avails  in  substantially  the  same  manner  as  before 
the  execution  of  the  mortgage,  is  void  as  against  the  creditors  of  the 
mortgagor.  And  the  term  "  creditors  "  includes  all  persons  who  were 
such  while  the  chattels  remained  in  the  possession  of  the  mortgagor 
under  that  agreement,  and  their  rights  are  not  aflfected  by  the  fact  that 
they  did  not  obtain  judgment  or  a  specific  lien  until  after  delivery  of  the 
property  to  the  mortgagee.     Mandeville  v.  Avery,  678. 

2.  Right  of  Creditor  to  Aitack  CHArrEL  Mortgage  as  Frauddlent 

NOT  Waived  when.  —  An  assent  by  a  creditor  to  an  arrangement  be- 
tween a  mortgagor  and  mortgagee  which  will  preclude  him  from  assert* 
ing  his  rights  as  a  creditor  against  the  property  mortgaged  must  be  such 
as  to  create  against  him  an  equitable  estoppel,  or  it  must  exist  in  agree- 
ment supported  by  a  valid  consideration.  An  alleged  assent  made  upon 
condition  that  the  mortgagor  should  return  to  the  creditor  a  portion  of 
the  goods  purchased  of  him,  the  purchase  price  for  which  constituted  the 
indebtedness,  and  would  make  payments  to  him,  neither  of  which  con- 
ditions were  complied  with,  is  without  consideration,  and  therefore  not 
binding.     Id. 

3.  Creditor  not  Deprived  of  Right  to  Attack  Chattel  Mortgage  by 

Agreement  Made  by  his  Agent  when.  —  A  creditor  cannot  be  de- 
prived of  his  legal  right  to  attack  a  chattel  mortgage  as  fraudulent,  by 
an  agreement  made  by  his  agent  waiving  such  right,  without  evidence 
that  he  knew  of  the  defect  in  the  mortgage,  and  had  authorized  his  agent 
to  make  an  agreement  in  reference  thereto,  or  had  acquiesced  in  such  an 
agreement  when  made.     Id. 

4.  Mortgagee  cannot  Retain  Property  or  its  Proceeds  Obtained  undeb 

Fraudulent  Mortgage.  —  Although  a  mortgagee  may  have  an  honest 
claim,  he  cannot,  as  against  a  pursuing  creditor,  retain  property  obtained 
by  him  under  his  mortgage  if  it  be  fraudulent;  and  if  he  takes  and  sells 
the  property  by  virtue  of  his  mortgage  before  any  lien  thereon  ia  ac- 
quired by  a  creditor,  the  latter  may  compel  him  to  refund  the  proceeds; 
for  the  mortgage  being  void,  all  proceedings  under  it  are  also  void.  The 
right  of  the  creditor  cannot  be  defeated  by  a  fraudulent  mortgagee  by 
merely  selling  the  mortgaged  property.  Id. 
6.  Sale  of  Property  by  Agent — Liability  to  Mortgagee. — A  valid 
chattel  mortgage  properly  recorded,  though  overdue  and  unpaid,  is  notice 
to  the  world,  and  though  the  possession  of  the  property  covered  by  the 
mortgage  is  in  the  mortgagor,  a  commission  merchant  who  receives  and 
sells  it  as  the  consignee  of  the  wife  of  the  mortgagor,  and  as  her  prop- 
erty, and  then  pays  the  proceeds  of  the  sale  to  her  as  his  consignor,  with- 
out any  actual  knowledge  on  his  part  of  the  existence  of  the  mortgage, 
and  without  the  knowledge  or  consent  of  the  mortgagee,  is  liable  to  the 
latter  as  for  a  conversion  of  the  property.  Brown  v.  Jamea  H.  Campbell 
Co.,  274. 

See  ExEcaTioNS,  1. 
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CHECKS. 
See  Banes  and  Baneiko,  I-i. 

CIVIL  RIGHTS. 

1.  Discrimination  because  of  Color.  —  Under  the  common  law  and  the 

statutes  of  Michigan,  the  keeper  of  a  public  restaurant  cannot  discrimi* 
nate  against  a  colored  person  as  to  the  part  of  the  building  in  which 
he  shall  be  served,  solely  on  account  of  his  color.  In  a  suit  to  recover 
damages,  the  colored  person  thus  discriminated  against  need  not  de< 
clare  upon  nor  refer  to  the  statute.     Ferguson  v.  Giea,  576. 

2.  Id.  —  In  Michigan,  there  is  an  absolute,  unconditional  equality  of  white 

and  colored  persons  before  the  law  in  all  public  places,  and  a  discrimi- 
nation in  such  place  against  a  colored  man,  solely  on  account  of  his 
color,  is  a  ground  for  the  recovery  of  civil  damages.     Id» 

CIVIL  DAMAGES. 
See  Civil  Rights,  1,  2. 

COMMON  CARRIERS. 
See  Carriers. 

CONFESSIONS. 
See  Criminal  Law,  3. 

CONFLICT  OF  LAWS. 
Bee  Attachment  and  Garnishment,  4;  Executors  and  Administrators, 

1-3. 

CONSIDERATION. 
See  Contracts,  1;  Negotiable  Instruments,  10. 

CONSPIRACY. 
See  Actions,  3. 

CONSTITUTIONAL  LAW. 
See  Corporations,  1,  2,  4;  Legislature;  Statutes. 

CONTRACTS. 

1.  Consideration  fob  Promise,  What  Sufficient.  —  To  constitute  a  valid 

consideration  for  a  promise,  it  is  not  necessary  for  the  promisor  to  be 
benefited,  or  for  the  promisee  to  be  injured;  a  waiver  of  a  legal  right  by 
the  promisee  at  the  request  of  the  promisor  is  sufficient.  And  there- 
fore a  promise  by  an  uncle  to  his  nephew,  that  if  the  latter  would  refrain 
from  drinking  liquor,  using  tobacco,  swearing,  and  playing  cards  or  bil- 
liards for  money  until  he  should  become  twenty-one  years  of  age,  he 
would  pay  him  five  thousand  dollars,  is  founded  upon  a  good  considera- 
tion, and  is  enforceable.     Hamer  v.  Sidtoay,  693. 

2.  Performance  —  Evidence.  —  Where,  in  an  action  to   recover  under  a 

contract  to  drill  an  oil-well  at  a  certain  price  per  foot,  a  substantial  com- 
pliance with  the  terms  of  the  contract  is  shown,  evidence  of  the  average 
cost  of  drilling  a  well  at  the  time  of  the  drilling  of  the  one  in  suit  is 
immaterial  and  inadmissible.     Holmes  v.  Chartiera  Oil  Co.,  919. 
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8.  StrBSTANTlAL  PEEFonwANCE — MEASURE  OF  RECOVERY. — Where,  Tinder  & 
parol  contract  to  drill  an  oil-Avell  at  a  certain  price  per  foot,  the  con- 
tractor has  drilled  the  well  to  such  depth  as  to  produce  oil,  and  has 
then  lost  his  tools  and  left  them  in  the  well,  after  which  the  owner  ha» 
taken  possession  and  used  the  well  for  the  production  of  oil,  the  contrac- 
tor is  entitled  to  recover  the  contract  price  for  drilling  the  well,  less  such 
deduction  for  damages  as  will  compensate  the  owner  for  loss  sustained 
by  the  failure  of  the  contractor  to  remove  his  tools  from  the  bottom  of 
the  well.     Id. 

4.  Damages  fob  Breach  of  Contract.  —  One  who  violates  his  contract  with 
another  is  liable  for  all  the  direct  and  proximate  damages  which  result 
from  such  violation,  and  the  party  who  is  prevented  from  performing  his 
contract  by  such  violation  is  entitled  to  recover  the  value  thereof.  Stan^ 
ton  V.  New  York  etc.  JR'y  Co.,  110. 

6.  "Trust"  akd  "Combination"  against  Trade,  Agreement  in  Aid  or. 
Unenforceable.  —  An  agreement  under  which  an  association  is  formed^ 
for  the  purpose  of  increasing  the  price  and  decreasing  the  manufacture 
of  candles  within  a  certain  territory,  is  void  as  being  contrary  to  public 
policy,  and  is  not  enforceable  in  the  courts.  Emery  v.  Ohio  Candle  Co., 
819. 

6.  Stipulation  that  the  Decision  in  One  Case  shall  Qoyern  Anoi-her 

is  valid  and  enforceable.     Biggn  v.  Commercial  M.  Ins.  Co.,  716. 

7.  Parties  cannot  Oust  Courts  of  Jurisdiction  when.  —  It  is  not  com- 

petent for  parties  to  a  contract,  in  advance  of  any  dispute,  to  oust  th» 
jurisdiction  of  the  courts  by  providing  that  the  decision  of  persona 
named  in  the  contract  shall  be  final  and  conclusive.  And  therefore  a 
provision  in  the  by-laws  of  a  mutual  benefit  insurance  society  that  th& 
decision  of  its  oflBcers  on  a  member's  claim  for  benefits  shall  be  final  and 
conclusive  is  ineffective,  and  cannot  bar  an  action  to  recover  such 
benefits.     Supreme  Council  v.  Forsinger,  196. 

8.  Delivery,  Which  is  an  Essential  Part  of  the  execution  of  an  instru- 

ment, cannot  be  inferred  from  possession.      Wilbur  v.  Stoepel,  568. 
See  Assignment;  Attorney  and  Client;  Chattel  Mortgages,  2;  Cor- 
porations, 2,  5-8,  15;  Covenants;  Damages,  5,  6;  Evidence,  10,  11, 
15;  Executors  and  Administrators,  4-10;  Judgments,  2,  3;  Master 
AND  Servant,  9;  Specific  Performance,  3;  Statutes,  5. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence,  3-7. 

CONVERSION. 
See  Chattel  Mortgages,  6. 

CONTEMPT. 
See  Statutes,  6. 

CORPORATIONS 
1.  Constitutional  Law  —  Right  to  Amend  Corporate  Charter.  — When 
a  state  has  reserved  the  power  by  general  statute  to  change,  modify,  or 
destroy  any  corporation  at  will,  and  has  subsequently  granted  a  charter 
to  a  railroad  corporation,  giving  it  power  to  build  its  road  where  it  may 
deem  proper,  the  state  may  so  amend  such  charter,  after  the  corporation 
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has  located  but  before  it  has  constructed  its  road,  as  to  confine  it  to  a 
specified  route  on  certain  enumerated  conditions  as  to  the  construction 
of  the  road  through  a  certain  county.    Macon  etc.  R,  R.  Co.  v.  Oibson,  135. 

2.  Id. —  Right  to  Amend  Cokpokatb  Charter  —  Obligation  of  Contracts. 

—  Where  a  state  has  reserved  the  power  by  general  statute  to 
change,  modify,  or  destroy  any  corporation  at  will,  such  right  is 
not  abridged  or  in  any  manner  afifected  by  executory  contracts  entered 
into  by  a  corporation  with  third  persons,  or  by  such  persons  with  their 
subcontractors,  before  an  act  amending  such  corporation's  charter  was 
passed.  All  parties  are  bound  to  take  notice  of  the  general  law  of  the 
state  under  which  the  power  exercised  wais  reserved.  If  such  contracts 
cannot  be  performed  consistently  with  the  alteration  in  the  charter  made 
by  the  amending  statute,  their  performance,  in  so  far  as  thus  hindered  or 
obstructed,  will  be  excused,  under  the  rule  that  performance  of  contracts 
rendered  impossible  by  act  of  law  is  excused.     Id. 

3.  Amendment    of    Charter.  —  When    the   charter  of    a  corporation    ia 

amended  under  power .  reserved  in  the  state,  by  adding  a  proviso 
which  operates  as  a  limitation  and  restriction  upon  some  of  the  gen- 
eral terms  of  the  charter,  such  amendment  is  valid,  so  long  as  there  is 
no  such  repugnance  in  the  proviso  to  the  main  purpose  of  the  charter 
as  that  the  two  cannot  stand  together;  and  if  there  is  an  irreconcilable 
conflict  between  them,  the  amendment  will  prevail.     Id. 

4.  Constitutional   Law  —  Municipal  Aid   to  Construct  Railroad.  — 

Where  a  statute  amending  a  railroad  charter  provides  that  the  road  shall 
run  in  and  through  the  corporate  limits  of  a  town,  or  within  one  mile  of 
the  court-house  thereof,  on  certain  conditions,  and  that  the  increased  cost 
"  shall  be  paid  by  the  said  town  or  the  citizens  thereof,"  but  does  not  im- 
pose any  tax  on  the  persons  or  property  within  the  town,  nor  provide 
that  it  shall  raise  such  funds  as  public  revenue,  and  contemplates  that 
the  payment  is  to  be  made  by  the  people  voluntarily,  and  not  under  com- 
pulsion, such  statute  is  not  unconstitutional  as  seeking  to  enable  the 
town  in  its  corporate  capacity  to  apply  corporate  money  to  the  construc- 
tion of  a  railroad.     Id. 

fi.  Contract  by  Promoters  —  Ratification.  —  A  contract  made  by  the 
promoters  of  a  corporation  to  aid  the  inchoate  corporation,  as  a  rea- 
sonable means  for  carrying  out  its  authorized  purposes,  and  afterwards 
ratified  by  th«  corporation,  makes  it  liable  for  everything  which  has 
been  done  under  the  contract.  Such  ratification  relates  back  to  the  ex- 
ecution of  the  contract,  and  renders  it  obligatory  from  the  outset.  Stan- 
ton V.  New  York  etc.  R'y  Co.,  110. 
6.  Id. — A  corporation  has  power,  when  organized,  to  ratify  a  contract 
made  by  its  promoters,  when  it  is  one  within  the  purposes  for  which 
the  corporation  was  organized,  and  is  a  reasonable  means  of  carrying  out 
those  purposes,  and  the  ratification  makes  the  contract  in  all  respects 
what  it  would  have  been  if  the  requisite  power  had  existed  when  it  was 
entered  into;  nor  can  the  corporation  in  such  case  take  advantage  of  its 
own  acts  or  omissions  to  escape  liability  on  the  contract.     Id. 

7.  Contract  by  Part  of  Stockholders.  —  An  agreement  beween  two  of 
the  three  stockholders  and  directors  of  a  corporation,  that  a  purchaser 
of  stock  shall  be  employed  as  business  manager  for  a  term  of  years,  and 
for  the  repurchase  of  his  stock  at  a  stated  price  if  he  desires  to  retire  at 
the  end  of  the  term,  is  inseverable,  and  void  as  against  public  policy, 
unless  assented  to  by  all  the  stockholders.      Wilbur  v.  Stoepel,  56d. 
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8.  Contracts  —  Knowledge  and  Assent. — In  order  to  make  a  contract 

valid  which  would  be  void  without  the  consent  of  all  the  stockholders  of 
a  corporation,  there  must  be  evidence  that  they  bad  knowledge  that  it  waa 
to  be  made,  and  that  they  assented.     Id. 

9.  Unauthorized    Mortgage    by  —  Lien    of   Mortgagee   as    against 

Creditor.  —  A  mortgage  given  by  a  railroad  company  to  aid  in  con- 
structing and  equipping  its  road,  and  for  a  greater  sum  than  twice  the 
amount  of  its  paid-up  capital  stock,  is  unauthorized  and  void  as  between 
it  and  its  stockholders;  but  as  between  fcona^rfe  holders  of  the  mortgage 
bonds  and  the  corporation  or  its  subsequent  creditors  with  notice  of  the 
mortgage,  the  latter  is  a  first  lien  on  the  mortgaged  property,  and  such 
creditors  cannot  set  up  the  fraud  of  the  corporation  as  a  defense  against 
such  bond-holders.  Fidelity  Ins.  etc.  Co.  v.  Western  Pennsylvania  R.  R. 
Co.,  911. 

10.  Corporation  Acquiring  through  Foreclosure  Sale  Property  of  An- 
other Corporation  not  Liable  for  General  Debts  of  Latter.  — 
A  corporation  which  succeeds  to  the  property  and  rights  of  another  cor- 
poration, through  the  medium  of  a  sale  upon  a  decree  of  foreclosure,  is 
not  responsible  for  the  general  debts  of  the  corporation  whose  property 
and  franchises  it  acquires.     Midland  R'y  Co.  v.  Fisher,  189. 

Jl.  Obligation  of  Corporation  to  Perform  Agreement  of  its  Gkantok 
NOT  Mere  General  Debt  of  Latter  when.  — Where  a  corporation 
has,  in  a  deed  conveying  to  it  a  right  of  way  for  a  railroad,  agreed  to 
build  a  fence,  the  right  of  the  grantor  to  have  this  agreement  performed 
by  another  corporation,  which,  under  a  sale  upon  a  decree  of  foreclosure, 
succeeds  to  the  rights  of  the  old  corporation,  is  not  a  mere  general  debt 
of  the  old  corporation,  but  is  a  right  blended  with  the  right  of  the  new 
corporation  to  use  and  occupy  the  land  with  its  track.  The  liability  of 
the  new  corporation  does  not  rest  upon  the  claim  against  the  old  cor- 
poration, but  upon  the  duty  which  arises  out  of  its  own  occupancy  of  the 
land,  and  it  cannot  be  permitted  to  enjoy  the  easement,  and  yet  refuse 
to  perform  the  agreement  which  created  and  conferred  the  easement.    Id. 

12.  Liability  of  Directors  on  Note  Executed  by  Them. —  A  note  by 
which  "the  directors  "  of  a  corporation  promise  to  pay  a  certain  sum, 
and  signed  by  them  without  official  designation,  must  be  regarded  as 
the  undertaking  of  the  parties  whose  names  appear  to  it  as  obligors, 
and  not  that  of  the  corporation;  and  the  question  of  individual  or  cor- 
porate liability  must  be  raised  by  answer,  and  not  by  demurrer.  Mc- 
Kensey  v,  Edwards,  339. 

13.  Liability  on  Note  Signed  by  Directors.  —  A  note  by  which  the 
directors  of  a  corporation  promise  to  pay  a  certain  sum,  and  signed 
by  them  without  official  designation,  is  prima  facie  the  obligation  of 
the  signers  alone,  and  imports  no  undertaking  to  pay  on  the  part  of 
the  corporation.  In  order  to  make  it  liable  on  the  note,  it  is  necessary 
to  aver  and  prove  that  the  undertaking  was  for  the  use  and  benefit  of 
the  corporation,  and  that  by  mutual  mistake  the  note  was  executed  and 
signed  by  the  obligors  as  individuals.     Id. 

14.  Personal  Liability  of  Directors  of  Corporation  for  Contract 
Executed  in  Corporate  Name.  —  Persons  who,  as  directors  of  a  cor- 
poration and  in  its  name,  contract  with  innocent  third  parties,  be- 
fore the  legal  amount  of  corporate  stock  has  been  subscribed,  do  not 
create  any  corporate  liability,  but  become  personally  liable,  although 
they  contracted  under  the  bona  fide  belief  that  corporate  authority  to  do 
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80  was  vested  m  them,  and  the  measure  of  damages  is  the  loss  sustained 
by  the  innocent  third  party  by  reason  of  his  not  obtaiaing  the  valid 
contract  which  such  directors  assumed  to  execute.  Farmers'  Co-opera' 
live  Trust  Co.  v.  Floyd,  846. 

15.  Statute  of  Limitations  —  Liability  of  Stockholders. — When  a  cor- 
poration has  become  wholly  insolvent,  and  has  ceased  to  do  business,  and 
has  assigned  its  property  for  the  benefit  of  creditors,  suit  to  enforce 
their  statutory  liability  may  be  commenced  against  the  stockholders  by 
creditors,  without  any  of  them  first  recovering  judgment  and  having  an 
execution  returned  unsatisfied,  and  the  statute  of  limitations  begins  to 
run  from  that  time  against  the  right  of  action.     Barrkh  v.  Oifford,  798. 

16.  Statute  of  Limitations  —  Liability  of  Stockholders.  —  Where  a 
corporation  has  property  and  continues  to  do  business,  a  creditor 
must  first  obtain  judgment  against  it,  and  have  an  execution  returned 
unsatisfied,  before  he  can  bring  suit  against  the  stockholders  upon  their 
individual  statutory  liability,  and  the  statute  of  limitations  begins  to 
run  against  them  from  that  time,  and  not  before.     Id. 

17.  Method  of  Enforcing  Statutory  Liabilities  of  Stockholders.  — 
A  suit  in  the  nature  of  a  creditor's  bill  is  the  proper  method  to  be 
adopted  by  creditors  of  an  insolvent  corporation  to  enforce  the  statutory 
liability  of  its  stockholders,  and  when  such  suit  is  brought,  no  creditor 
can  acquire  priority  nor  maintain  a  separate  suit  to  enforce  such  liability 
in  his  own  behalf.     Id. 

18.  Insolvency  —  Creditor's  Bill  —  Statute  of  Limitations.  —  A  suit 
in  the  nature  of  a  creditor's  bill  to  enforce  the  statutory  liability  of 
the  stockholders  of  an  insolvent  corporation  saves  the  running  of  the 
statute  of  limitations,  not  only  as  against  the  claim  of  the  one  filing 
it,  but  also  as  against  the  claim  of  every  creditor  of  the  corporation  who 
comes  into  the  action  before  its  final  termination.     Id. 

19.  Liability  of  Stockholders.  —  A  change  in  the  stockholders  of  a  cor- 
poration has  no  effect  upon  its  legal  status.  It  remains  through  all 
changes  in  the  personnel  of  its  stockholders,  the  same  legal  entity,  pos- 
sessed of  the  same  rights,  and  subject  to  the  same  liabilities.     Id. 

20.  Liability  of  New  Stockholder.  —  When  one  purchases  or  acquires 
stock  in  a  corporation,  no  matter  at  what  time,  he  acquires  a  fractional 
interest  in  the  capital  stock,  assets,  profits,  and  liabilities  of  the  corpora- 
tion.    Id, 

21.  Liability  of  New  Stockholder.  —  If  an  existing  stockholder  of  an  insoU 
vent  corporation  is  solvent,  it  is  immaterial,  so  far  as  his  statutory  lia- 
bility to  creditors  is  concerned,  when  he  became  the  owner  of  the  stock, 
or  from  whom  he  acquired  it.     Id. 

22.  Change  of  Name  of  Corporation  will  not  Relieve  Admitted 
Stock  Subscriber  therein  from  liability  to  the  creditors  of  the  corpora- 
tion for  the  amount  remaining  due  on  the  stock  subscribed  by  him. 
Howard  v.  Olenn,  156. 

23.  Fraud  of  Corporation  not  Available  as  Defense  to  Stockholder. 
—  In  an  action  by  creditors  of  a  corporation  to  collect  unpaid  sub- 
scriptions by  a  stockholder,  the  defense  of  fraud  on  the  part  of  the  cor- 
poration in  inducing  the  stockholder  to  subscribe  is  unavailable.     Id. 

24.  Liability  of  Stockholder  for  Unpaid  Subscriptions.  —  A  plea  that  a 
decree  upon  which  suit  by  creditors  to  collect  unpaid  stock  subscriptions 
to  a  corporation  is  based,  provided  that  if  the  stockholders  should  pay 
a  certain  per  cent  upon  their  subscriptions  within  a  certain  time,  this 
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would  be  sufficient  to  pay  off  the  indebtedness  of  tbe  corporation,  is 
not  available  to  such  stockholder  if  it  fails  to  allege  that  he  paid  or 
ofifered  to  pay  such  per  cent  on  his  unpaid  stock  subscriptions.     Id. 

25.  Id.  —  A  stockholder  of  a  corporation  is  liable  to  its  creditors  upon  his  un- 
paid stock  subscription,  and  the  fact  that  other  stockholders  may  have  been 
released  as  to  their  subscriptions  by  a  decree  of  court  is  no  defense  to 
him,  unless  such  action  increased  his  liability.     Id. 

26.  Stockholder,  when  Bound  by  Decree.  —  A  decree  of  a  court  of  com- 
petent jurisdiction  in  an  action  against  a  corporation  by  its  creditors  ia 
binding  upon  a  stockholder  of  such  corporation,  although  he  is  a  non- 
resident and  not  personally  served  with  process,  and  though  he  never 
appeared  or  had  notice  of  such  suit.     Id. 

27.  Jurisdiction  over  Non-resident  Stockholders.  —  A  trustee  ap- 
pointed by  the  decree  of  a  court  of  competent  jurisdiction  to  maintain 
suit  for  the  unpaid  stock  subscriptions  to  a  corporation  may  sue  non- 
resident stockholders  who  were  not  personally  served  with  process,  and 
who  had  no  notice  of  the  suit  in  which  such  decree  was  rendered.     Id. 

28.  Corporation  Books  as  Evidence  of  Stock  Subscription.  — In  an  ac- 
tion by  the  creditors  of  a  corporation  to  recover  the  amount  due  by  a  sub- 
scriber to  its  stock,  proof  that  the  corporation  to  the  stock  of  which  such 
stockholder  admittedly  subscribed  is  the  same  as  that  in  the  name  of 
which  suit  is  brought  makes  the  books  of  such  corporation  admissible  as 
evidence  as  to  the  amount  and  value  of  his  subscription,  or  of  any  other 
transaction  between  him  and  such  corporation.     Id. 

29.  Share-holder  in  Corporation  not  Chargeable  with  Constrcctivb 
Notice  of  Resolutions  of  its  Directors.  —  A  share-holder  in  a  cor- 
poration is  not  chargeable  with  constructive  notice  of  resolutions 
adopted  by  its  board  of  directors,  or  of  provisions  in  its  by-laws  regu- 
lating the  mode  in  which  its  business  shall  be  transacted  with  its  cus- 
tomers; and  when  he  deals  with  the  corporation  as  a  customer,  his  rights 
are  in  no  wise  limited  by  its  regulations  or  by-laws  not  brought  to  his 
knowledge.     Pearsallv.   Western  Union  Tel.  Co.,  662. 

BANKS  AND  BANKING. 
See  Insurance,  6;  Taxation. 

COSTS. 
See  Specific  Performance,  2. 

CO-TENANCY. 

1.  Waste   and  Damages. — A  tenant  in  common  who  cuts  and  removes 

timber  from  unoccupied  lands  is  answerable  to  his  co-tenant  in  an  action 
on  the  case.     Benedict  v.  Torrent,  589. 

2.  Conveyance  of  a  Portion  of  the  Common  Lands  by  metes  and  bounds, 

even  when  they  are  composed  of  separate  parcels,  may  be  treated  as 
void  by  the  other  co-tenants.     Barnes  v.  Lynch,  470. 

3.  Void  Conveyance  by  Tenant   in   Common.  —  Where  one   tenant    in 

common  conveys  to  a  stranger  any  but  an  undivided  interest  in  the 
whole  of  the  land,  and  such  interest  is  prejudicial  to  the  rights  of  the 
other  co-tenants,  such  conveyance  is  void  as  to  them.  When  parti- 
tion is  had  between  the  co-tenants,  such  conveyance  may  be  considered 
in  partitioning  the  land  so  as  to  secure  the  interest  of  such  purchaser. 
Benedict  v.  Torrent,  589. 
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4.  Sale  of  Interest  in  Timber  —  Right  of  Pcrchaser. — One  tenant 
in  common  cannot  convey  his  interest  in  the  timber  on  the  common 
land,  and  thereby  make  his  co-tenants  tenants  in  common  with  his 
grantee.  The  kiterest  thus  gained  by  such  purchaser  is  such  interest 
as  shall  be  set  ofif  to  his  grantor  in  partition  proceedings.  Such  partition 
must  be  made  of  the  entirety  of  the  estate  according  to  the  shares  held 
by  each  co-tenant.  The  purchaser  will  then  be  entitled  to  all  timber 
interests  secured  by  his  conveyance.  Id, 
See  pARTrnoN, 

COUPONS. 
See  Mortgages,  8. 

COVENANT  — ACTION  OP. 
Action  of  Covenant  Lies  against  Grantee  oi"  Deed  Polu    Midland 
etc.  R'y  Co.  v.  FisJier,  189. 

COVENANTS. 

1.  Rule  for  Interpretation  of.  —  The  primary  rule  for  the  interpreta- " 

tion  of  a  covenant  contained  in  a  deed  is  to  gather  the  intention 
of  the  parties  from  their  words,  by  reading,  not  simply  a  single  clause, 
but  the  entire  context,  and  where  the  meaning  is  doubtful,  by  consider- 
ing such  surrounding  circumstances  as  they  are  presumed  to  have  con- 
sidered when  their  minds  met.     Clai-k  v.  Devoe,  652. 

2.  Covenant  Running  with  Land,  What  is.  —  An  agreement  in  a  deed 

conveying  a  right  of  way  for  a  railroad,  to  fence  the  same,  is  a  covenant 
running  with  the  land  and  essentially  inhering  in  it,  and  such  covenant 
binds  the  grantee  of  the  original  covenantor,  and  inures  to  the  benefit  of 
the  owner  of  the  servient  estate  in  which  the  easement  with  its  eucum* 
brance  inheres.     Midland  etc.  R'y  Co.  v.  Fisher,  189. 

3.  Grantee  of  Original  Covenantor  Bound  to  Perform  Latter's  Agree- 

ments WHEN.  —  When  a  deed  which  creates  a  right  discloses  a  cove- 
nant which  burdens  the  right,  a  subsequent  grantee  of  the  original 
covenantor,  in  accepting  such  deed  and  asserting  a  claim  to  the  priv- 
ileges conferred  by  it,  becomes  bound  to  perform  the  agreement.  And 
when,  in  addition  to  the  covenant  in  the  deed,  the  facts  open  to  observa- 
tion show  that  the  covenant  has  not  been  kept,  such  grantee  cannot 
justly  claim  the  rights  of  a  purchaser  without  notice.  Id, 
See  Easements. 

CREDITOR'S  BILL. 
See  Corporations,  17,  18. 

CRIMINAL  LAW. 

1.  Proof  of  Intent  from  Distinct  Crime.  — Proof  of  a  different  crime 

from  the  one  charged,  though  generally  objectionable,  is  admissible 
when  both  crimes  are  closely  linked  or  connected,  especially  in  the  ret 
gestce,  and  also  when  such  proof  is  pertinent  and  necessary  to  show  in- 
tent. When  the  intent  is  thus  shown,  further  proof  of  premeditation  is 
unnecessary.     State  v,  Deschamps,  392. 

2.  Right  of  Accused  to  Question  Admissibility  op  Evidence.  — While 

the  court  must  be  satisfied  of  the  competency  and  admissibility  of  evidence 
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offered,  the  accused  has  the  right  to  prevent  the  admission  of  incompe- 
tent or  inadmissible  evidence  against  him;  and  the  fact  that  the  trial  judge 
is  satisfied  of  the  competency  and  admissibility  of  proffered  testimony 
does  not  exclude  the  right  of  the  accused  to  question  it.  State  v. 
Miller,  418. 

8.  Right  of  Accused  to  Cross-examine  Witnesses.  — The  admissibility 
in  evidence  of  a  confession  by  the  accused  must  necessarily  be  tried  and 
determined  by  the  court  before  the  same  is  permitted  to  go  to  the  jury 
as  evidence;  but  in  such  trialthe  accused  has  a  right  to  participate,  and 
to  cross-examine  the  witnesses  by  whom  the  confession  is  sought  to  be 
proved.     Id. 

4.  Peactice  —  Discharge  of  Jury  without  Verdict.  — Where,  in  the  trial 
of  a  criminal  case,  the  evidence  is  excluded  from  the  jury  on  the  ground 
that  the  indictment  charges  no  oflfense,  the  jury  must  be  discharged 
without  rendering  a  verdict.     State  v.  Brown,  790. 

6.  Assault  with  Deadly  Weapon  —  Presumption  of  Intent  to  Kill.  — 
An  assaslt  made  with  a  weapon  likely  to  produce  death,  but  from  which 
no  killing  results,  does  not  raise  a  presumption  of  an  intent  to  kill.  Mal- 
ice in  an  aasault  by  stabbing  does  not  necessarily  include  an  intention  to 
kill.     Patterson  v.  State,  152. 

6.  Umder  False  Pretenses,  Obtaining  Goods. — Where  an  agent  obtains 

personal  property  belonging  to  his  principal,  and  to  the  immediate  pos- 
session of  which  the  latter  is  entitled,  by  means  of  false  statements 
made  to  a  third  party,  the  agent  is  not  guilty  of  obtaining  goods  or 
property  by  false  pretenses.  Nothing  is  a  false  pretense,  within  the  mean- 
ing of  the  statute,  which  has  no  tendency  to  and  does  not  harm  a  person. 
In  re  Cameron,  262. 

7.  Incest,  Single  Act  Constitutes.  —  A  single  act  of  sexual  intercourse 

between  persons  related  by  blood  or  affinity  within  the  degree  prohibited 
by  statute  constitutes  incest.     State  v.  Brown,  790. 

8.  Sufficient    Averment.  —  Undier   a    statute    prohibiting    the    commis- 

sion of  the  sexual  act  between  persons  "nearer  of  kin  than  cousins," 
an  indictment  alleging  the  commission  of  the  sexual  act  by  uncle  and 
niece  is  sufficient,  without  a  direct  averment  that  that  relationship  is 
nearer  than  that  between  cousins,  or  that  they  were  related  by  blood  or 
affinity.     Id. 

9.  Sufficient  Averment.  —  An  indictment  charging  incest  between  an  un- 

married uncle  and  his  niece  is  equivalent  to  aa  averment  that  she  was 
not  his  wife.     Id. 

10.  When  not  Modified  by  Statute,  Incest  is  Sexual  Commerce, 
either  habitual  or  in  a  single  instance,  either  under  form  of  marriage  or 
without  it,  between  persons  too  nearly  related  in  consanguinity  or 
affinity  to  be  entitled  to  intermarry.     Id. 

11.  Sufficient  Averment. — Under  a  statute  prohibiting  the  commission 
of  the  sexual  act  between  persons  "nearer  of  kin  than  cousins,"  an 
indictment  charging  incest  between  uncle  and  niece  need  not  allege 
that  they  were  not  husband  and  wife,  whether  they  had  gone  through 
the  ceremony  of  marriage  or  not.  Nor  is  it  material  in  such  case  that  the 
marriage  was  celebrated  in  a  country  where  it  was  valid.     Id. 

12.  Libel  of  Family.  —  A  false  publication  that  a  member  of  a  par* 
ticular  family,  by  name,  has  been  a  state-prison  convict,  and  directed 
against  the  whole  family,  is  a  criminal  libel  of  the  whole  family  of  that 
name.     State  v.  Brady,  296. 
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13.  Any  Publication  Which  Tends  to  Degrade  or  injure  another  per- 
son, or  to  bring  him  in  contempt,  hatred,  or  ridicule,  or  which  accuses 
him  of  a  crime  punishable  by  law,  or  of  any  act  odious  and  disgraceful 
to  society,  is  libeJous,  unless  the  same  is  shown  to  be  true.     Id. 

14.  Lottery,  What  is.  —  Any  scheme  for  the  distribution  of  prizes  by  lot  or 
chance,  or  by  which  one,  on  paying  money  or  other  valuable  thing  to 
another,  receives  a  ticket  which  entitles  him  to  receive  in  return  a  larger 
value  or  nothing,  as  some  formula  of  chance  may  determine,  is  a  viola- 
tion of  a  city  ordinance  prohibiting  lotteries.     State  v.  Boneil,  413. 

15.  Id.  — A  scheme  by  which  a  person  who  pays  live  cents  for  a  package  of  tea 
is  entitled  to  select  it  from  a  number  of  envelopes,  some  of  which,  in  ad- 
dition to  tea,  contain  a  ticket  which  entitles  the  purchaser  to  a  prize, 
while  the  others  contain  nothing  but  the  tea,  is  a  lottery;  and  the  sale 
of  such  packages  of  tea  is  a  violation  of  a  city  ordinance  prohibiting  lot* 
teries.     Id. 

16.  Homicide  to  Avoid  Arrest.  —  Where  kn.  officer  is  killed,  with  knowl- 
edge or  reasonable  grounds  of  belief  that  he  intended  and  was  endeavor- 
ing to  make  an  arrest  for  a  felony  with  which  the  accused  was  charged, 
it  is  murder;  but  if  the  killing  was  done  suddenly,  under  the  surprise  of 
a  night  visit  by  an  armed  man,  without  knowledge  of  his  purpose  or 
official  character,  or  reasonable  ground  of  belief  as  to  the  same,  and 
without  malice,  it  is  manslaughter.     Croom  v.  State,  179. 

17.  Id. — Instructions.  — Where  an  armed  officer,  at  night,  with  a  j>osse, 
and  without  a  warrant,  is  killed  in  attempting  to  arrest  a  person  charged 
with  felony,  and  the  only  expression  used  by  the  officer  to  indicate  his 
official  capacity  or  his  purpose  to  arrest  was,  that  "You  are  mine,"  or 
that  "You  are  my  meat,"  it  is  reversible  error,  upon  the  trial  of  the 
accused,  to  use  the  expression  "You  are  mine,"  and  to  exclude  the  other 
and  stronger  expression  in  charging  the  jury,  when  the  dividing  line  in 
the  case  between  murder  and  manslaughter  is  upon  whether  or  not  the 
conduct  and  language  of  the  officer,  taken  in  connection  with  all  the 
circumstances,  indicated  to  the  accused  a  purpose  to  arrest  him  for  fel- 
ony, rather  than  to  molest  him  by  mere  violence  for  some  lawless  pur- 
pose.    Id. 

18.  What  will  Reduce  Murder  to  Manslaughter  —  Instructions.  — A 
father  has  the  right  to  protect  his  daughter  from  the  personal  violence 
of  her  husband,  and  to  go  to  his  premises  for  that  purpose;  and  if  he 
kills  him  in  the  heat  of  sudden  passion,  in  an  effort  made  in  good  faith 
to  so  protect  his  daughter,  it  is  not  necessary  that  a  blow  should  be 
given,  or  a  trespass  committed  on  the  person  of  the  accused,  to  reduce 
the  crime  from  murder  to  manslaughter.  It  is  reversible  error  to  fail  to 
so  instruct  the  jury,  even  if  a  verdict  of  manslaughter  is  returned. 
Campbell  v.  Commonwealth,  348. 

19.  Id.  —  Instructions.  —  On  the  trial  of  a  father  for  the  killing  of  his  daugh- 
ter's husband,  the  jury  should  be  instructed,  when  such  instruction  ia 
justified  by  the  evidence,  that  as  matter  of  law  a  father  has  the  right  to 
protect  his  daughter  from  great  bodily  harm  against  the  violence  of  her 
husband;  that  if  prior  to  the  day  of  the  tragedy  she  had  been  beaten  by 
her  husband  so  as  to  endanger  her  life  or  inflict  upon  her  great  "bodily 
injury,  of  which  the  accused  had  knowledge,  and  that  the  violence  was 
renewed  on  the  night  of  tragedy,  the  father,  on  receiving  information  of 
the  fact,  had  a  right  to  arm  himself  and  go  to  the  residence  of  the  hus- 
band to  protect  his  daughter  from  his  violence;  and  that  if  finding  hia 
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daughter  and  her  children  expelled  from  their  home  into  the  street  by 
the  hasband,  and  suddenly  meeting  him  in  the  heat  of  sadden  passion 
caused  by  the  violence  to  the  wife,  the  father  shot  him,  not  in  necessary 
self-defense,  and  without  malice,  he  is  guilty  of  manslaughter.     Id. 

20.  MuKDER  —  Intent  Presumed  from  Perpetration  of  Another  Fel- 
ony. —  A  homicide  committed  by  an  accused  while  engaged  in  the  per- 
petration  of  a  felony,  as  rape  or  sodpmy,  is  murder,  and  the  absence  of 
proof  of  premeditation  or  preconceived  design  to  kill  is  insufficient  to 
reduce  the  crime  to  manslaughter.     State  v.  Deschamps,  392. 

21.  Murder  —  Proof  Necessary  to  Establish.  —  Simple  proof  of  a  homi- 
cide is  insufficient  to  establish  the  crime  of  murder.  The  prosecution 
must  first  affirmatively  prove  the  existence  of  malice  in  the  perpetrator, 
in  order  to  put  him  upon  his  defense.      Id. 

22.  Id.  —  Presumption  from  Act  of  Killing.  —  When  an  act  is  committed 
deliberately  with  a  deadly  weapon,  and  is  likely  to  be  attended  with 
dangerous  consequences,  the  malice  requisite  to  murder  will  be  pre- 
sumed; but  the  presumption  which  arises  from  a  killing,  unattended 
with  such  circumstances  of  violence,  is  that  of  murder  in  the  second 
degree,  or  of  manslaughter.     Id. 

23.  Id.  —  Proof  of  Malice.  — Malice  may  be  inferred  from  many  circum- 
stances, other  than  the  use  of  a  deadly  weapon,  and  since  proof  of  it 
usually  lies  ii  circumstantial  evidence,  evidence  of  any  facts  which  go 
to  afford  an   nference  of  its  existence  is  admissible.     Id. 

24.  Id.  —  Evidence  of  Intent.  —  Where  the  scienter  or  quo  animo  forms  an 
essential  or  indispensable  part  of  the  inquiry,  testimony  is  admissible  of 
such  acts,  conduct,  or  declarations  of  the  accused  as  tend  to  establish 
such  knowledge  or  intent,  notwithstanding  they  may  constitute  a  differ- 
tne  crime  in  law.     Id. 

25.  Murder  —  Evidence.  —  On  a  trial  for  murder,  where  it  appears  that 
a  father,  receiving  information  that  his  daughter  was  being  abused  by 
her  husband,  seized  his  pistol  and  went  to  the  residence  of  the  husband, 
and  found  the  daughter  and  her  children,  at  night,  in  the  street,  driven 
from  her  home,  and  on  meeting  her  husband,  shot  and  killed  him,  after 
some  words  had  passed  between  them,  evidence  of  the  son-in-law's  pre- 
vicus  threats  against  the  accused,  and  of  previous  violence  against  the 
wife,  is  competent  to  show  the  lawful  purpose  of  the  accused  in  going  to 
the  place  of  the  tragedy;  but  the  exclusion  of  such  evidence  is  not  rever- 
sible error,  when  other  evidence  admitted  shows  the  good  faith  of  the 
father  in  his  effort  to  protect  the  daughter,  and  that  she  was  in  constant 
danger  of  bodily  harm  from  her  husband.  Campbell  V.  Commonwealth, 
348. 

26.  Id. — Evidence  of  Self-dbfensb. — Where  a  father  has  knowledge  of 
cruel  treatment  inflicted  upon  his  daughter  by  her  husband,  endanger- 
ing her  life,  it  is  his  natural  and  legal  right  to  go  to  the  rescue  of  his 
daughter,  to  prevent  the  infliction  upon  her  person  of  cruel  and  in- 
human blows;  and  if  in  his  effort  to  do  so  he  kills  the  husband,  evidence 
of  the  threats  of  the  latter  to  take  the  life  of  the  accused,  accompanied 
by  an  effort  to  do  so,  such  as  an  attempt  to  draw  a  pistol  at  the  time, 
is  competent  on  the  issue  of  self-defense.     Id. 

27.  Rape  —  Age  of  Consent.  —  A  female  under  the  age  of  twelve  years  is 
incapable  of  yielding  consent  to  sexual  intercourse.     State  v.  Miller,  418. 

See  Municipal  Corporations,  10. 


960  Index. 

DAMAGES. 

1.  If  a  Statute  Imposes  upon  Any  Person  a  specific  duty  for  the  pro- 

tection or  benefit  of  others,  if  he  neglects  or  refuses  to  perform  such 
duty  he  is  liable  for  any  injury  or  detriment  caused  thereby,  if  the  in- 
jury so  caused  is  of  the  kind  the  statute  was  intended  to  prevent.  Fer* 
guson  V.  Oies,  576. 

2.  Absence  of  Malice  on  the  part  of    defendant  and  his  agents  will  not 

relieve  him  from  liability  for  damages  occasioned  by  his  or  their  wrong- 
ful acts.     McKee  v.  Delaware  Canal  Co.,  740. 

3.  Measure  of  Damages.  —  In  an  action  against  a  railroad  company  to 

recover  for  personal  injury,  a  finding  of  gross  negligence  against  the 
company,  without  a  finding  of  willful  misconduct  or  an  entire  want 
of  care  raising  a  presumption  of  conscious  indifference  to  consequences 
and  the  legal  rights  of  others,  will  not  authorize  a  verdict  for  exemplary 
or  punitive  damages.  Such  finding  will  only  justify  a  verdict  for  com- 
pensatory damages.     Chattanooga  etc.  R.  R.  Co.  v.  Liddell,  169. 

4.  Negligence  —  Instruction.  —  In  an  action  against  a  railroad  company  to 

recover  for  personal  injury,  an  instruction  that  a  finding  of  gross  negli- 
gence against  the  company  would  entitle  plaintiff  to  recover  punitive 
damages  as  punishment  of  the  railroad  company  is  error,  when  the 
statute  provides  that  such  damages  may  be  given  "to  deter  the  wrong- 
doer from  repeating  the  trespass."  The  instruction  should  be  given  in 
the  words  of  the  statHte.     Id. 

5.  Nominal  Damages  Mean  No  Damages  at  All.  —  They  exist  only  in 

name,  and  not  in  amount,  and  should  only  be  awarded  where  there  has 
been  a  breach  of  contract,  and  no  actual  damages  whatever  have  been 
or  can  be  shown.     Stanton  v.  New  York  etc.  R'y  Co.,  110. 

6.  Mental  Anguish,  Recovery  may   be  had  for,  when. — The  jury  in 

assessing  damages  for  the  breach  of  a  contract  may  take  into  consideration 
the  mental  anguish  of  the  plaintiffs,  if  they  suffered  any  mental  anguish 
on  account  of  the  matters  set  out  in  the  complaint.  If  a  person  contracts, 
upon  a  suflScient  consideration,  to  do  a  particular  thing,  the  failure  to  do 
which  may  result  in  anguish  and  distress  of  mind  on  the  part  of  the  other 
corabracting  party,  he  is  presumed  to  have  contracted  with  reference  to 
the  payment  of  damages  of  that  character  in  the  event  such  damages  ac- 
crue by  reason  of  a  breach  of  the  contract  on  his  part.  Renihan  v, 
Wright,  249. 
See  Agency,  4;  Animals;  Assignment,  2;  Civil  Rights,  1,  2;  Contracts, 
3,  4;  Corporations,  14;  Judgments,  10;  Libel  and  Slander;  Sales, 
12;  Telegraph  Companies. 

DECLARATIONS. 
See  Agency,  5;  Evidence,  3-6;  Wills,  20. 

DEDICATION. 

1.  Streets  Dedicated  bt  Maps.  —  Laying  out  a  large  tract  of  land,  and  cut- 
ting it  up  into  house  lots  and  ways,  does  not  give  every  purchaser  of  a  lot 
a  right  of  way  over  every  street.  He  has  no  right  to  insist  upon  the  keep- 
ing open  of  a  street  which  does  not  connect  his  lands  with  the  pub- 
lic highway,  and  which  is  flesirable  because  it  is  nearest  the  water  and 
in  full  view  thereof.     Pearson  v.  Allen,  426. 
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2.  Dkdicatiow  by  Maps.  —  Including  a  space  upon  a  map  with  dotted  lines  ia 
not  a  sufficient  indication  that  it  is  to  be  kept  open  for  the  benefit  of  the 
public  or  of  a  purchaser  of  lands  in  the  tract  represented  on  the  m»p.  Id. 
See  Watbbooueses,  3. 

DEEDS. 

1.  Dblivert.  —  It  is  an  essential  characteristic  and  an  indispensable  fea* 

ture  of  every  delivery  of  a  deed,  whether  absolute  or  conditional,  that 
there  must  be  a  parting  with  the  possession  of  it,  and  with  all  power 
and  control  over  it,  by  the  grantor  for  the  benefit  of  the  grantee  at  the 
time  of  the  delivery.     Porter  v.  Woodliause,  131. 

2.  Delivery  of  a  deed  is  as  essential  to  the  passing  of  the  title  as  is  the 

signing  or  acknowledgment;  of  it.  It  is  the  final  act,  without  which 
all  other  formalities  are  ineffectual;  and  to  constitute  delivery,  the 
grantor  must  part  with  the  legal  possession  of  the  deed,  and  with  all 
right  to  retain  it.  The  present  and  future  dominion  over  the  deed  must 
pass  from  the  grantor  in  his  lifetime.     Id. 

3.  Delivery,  What  is  not.  —  Where  a  grantor  formally  executes  a  deed, 

except  delivery,  and  then  places  it  in  a  locked  box,  putting  the  lat- 
ter in  the  possession  of  her  servant,  with  the  information  that  it  con- 
tains the  deed,  but  without  divulging  the  name  of  the  grantee  therein, 
and  directing  that  the  box  be  not  opened  until  after  the  death  and  fu- 
neral of  the  grantor,  which  direction  is  followed,  there  is  no  such  parting 
with  the  possession,  custody,  and  control  of  the  deed  by  the  grantor  as 
constitutes  a  valid  delivery.     Id. 

4.  Delivery   of  a  deed  includes  not  only  an  act   by  which  the  grantor 

parts  with  the  possession  of  it,  but  also  a  concurring  intent  on  the  part 
of  the  grantor  that  it  shall  vest  the  title  in  the  grantee;  but  where  the 
proof  fails  to  show  that  the  grantor  ever  did  any  act  by  which  he  parted 
with  the  possession  of  the  deed  for  the  benefit  of  the  grantee,  the  ques- 
tion of  intent  becomes  immaterial.     Id. 

5.  Deed  Poll,  Acceptance  of,  Effect  of.  — The  acceptance  of  a  deed  poll 

by  the  grantee  makes  it  the  mutual  written  contKict  of  the  parties,  and 
therefore  the  statute  of  limitations  respecting  verbal  contracts  does  not 
apply  thereto.     Midland  etc.  R'y  Co.  v.  Fisher,  ]  89. 

6.  Conveyance  of  Land  of  Non-navigable  Lake.  —  Where  the  owner  of 

land  surrounding  a  non-navigable  inland  lake,  longer  than  it  is  broad, 
conveys  a  portion  of  the  land  bordering  on  the  lake  by  a  deed  which 
describes  the  lake  as  one  of  the  boundaries,  the  title  of  the  purchaser 
extends  to  the  center  of  the  lake.     Lembeck  v.  Nye,  828. 

7.  Id.  —  Where  the  owner  of   land  surrounding  a  non-navigable  lake  con- 

veys a  portion  thereof  by  deed  describing  the  margin  of  the  lake  aa 
one  of  the  boundaries,  the  title  of  the  purchaser  extends  to  low- water 
mark  only.     Id. 

8.  Id.  —  Where  the  owner  of  land  surrounded  by  a  non-navigable  inland 

lake  conveys  a  portion  of  the  land  by  deed  describing  it  by  metes  and 
bounds,  without  reference  to  the  lake,  the  title  of  the  purchaser  only  ex* 
tends  to  the  lines  mentioned  in  the  deed.     Id. 

9.  Conveyance  of  Batture  or  Alluvion  Rights. — A  deed  which  de- 

scribes the  property  sold  as  fronting  on  a  certain  street,  and  extend- 
ing between  certain  lines  to  the  river,  without  guaranty  of  measure- 
ment,  conveys   the  batture  or  alluvion  rights   to  the  river  frontage 
described  in  the  deed.     Meyers  v.  Mathia,  385. 
Am.  St.  Kep.,  Vol.  XXL— 61 
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10.  When  Deed  Conveys  Battttre  or  Alluvion  Rights. —  A  deed  describ- 
ling  the  property  sold  as  fronting  on  a  river  conveys  the  batture  or  al- 
luvion rights  without  any  provision  to  that  effect  contained  in  the 
deed.     Id. 

See  Co-x£MANCT,  2-4;  Covenants;  Easements;  Hosband  and  Wife,  2-12; 

MOBTQAQES,    1. 

DEFINITIONS. 
''Cashier."    Knickerbocker  v.  Wilcooe,  595, 
♦'Children."    Oyster  v.  KnuU,  890. 
*•  Combination."    Emery  v.  Ohio  Candle  Co.,  819. 
""Correct  plat."     Timothy  v.  Chancers,  163i. 
*' Creditors."    Mandeville  v.  Avery,  678. 
**  Freedom  of  the  press. "    Siky  v.  Lee,  358. 
•'Garbage."    People  v.  Gordon,  524. 
''Homestead."     Timothy  v.  Chambers,  163. 
"  I  will  direct."     Oyster  v.  Knull,  890. 
" I  will  support."     Oyster  v.  Knull,  890. 
"If."    Chattanooga  etc.  R.  R.  Co.  v.  Liddell,  169. 
Lapsus  linguce.     Chattanooga  etc.  R.  R.  Co.  v.  Liddell,  169. 
Negligence.     Ellis  v.  Lake  Shore  etc.  R.  R.  Co.,  914. 
"Order  of  myself."    Jenkins  v.  Bass,  344. 
Sale  of  a  chattel.     Stephens  v.  Oifford,  866. 
"The  directors."    McKensey  v.  Edwards,  339. 
"  Trust."    Emei-y  v.  Ohio  Candle  Co.,  819. 
"  You  are  my  meat."    Croom  v.  State,  179. 
"You  are  mine."    Croom  v.  State,  179. 

DENTISTRY. 

1.  VALiDrry  of  Statute  Regulating  Practice  of  Dentistry.  —  The  le- 

gislature may  by  statute  regulate  the  practice  of  dentistry  within  the 
state,  and  may  provide  that  only  those  possessing  skill  and  learned  in 
that  profession  shall  be  permitted  to  practice.  It  may  prescribe  the 
nature  and  extent  of  the  qualifications  required  and  the  rules  for  ascer- 
taining and  determining  whether  those  proposing  to  practice  come  up 
to  the  statutory  standard.  If  the  statute  operates  equally  upon  all 
who  may  desire  to  practice,  and  is  enacted  to  promote  the  health  and 
welfare  of  the  people  by  excluding  those  who  are  ignorant  and  inca- 
pable, then  the  fact  that  the  conditions  may  be  rigorous,  impolitic,  and 
unjust  will  not  render  the  statute  invalid.  Such  legislation  is  not  re. 
pugnant  to  section  2  of  article  4  of  the  United  States  constitution,  nor 
in  conflict  with  section  1  of  the  fourteenth  amendment  thereto.  State  v. 
Creditor,  306. 

2.  Id.  —  A  statute  regulating   the   practice   of  dentistry,    and  prescribing 

the  nature  and  extent  of  the  qualifications  required,  and  the  rules  for 
ascertaining  and  determining  whether  those  proposing  to  practice  come 
up  to  the  statutory  requirement,  cannot  be  deemed  to  unduly  discrimi- 
nate between  persons  or  classes,  or  to  be  unconstitutional  because  it 
exempts  those  engaged  in  the  practice  of  dentistry  within  the  state  at 
the  time  of  its  enactment  from  the  necessity  of  obtaining  a  diploma 
from  a  dental  college,  and  requires  such  a  diploma  from  all  others. 
Although  this  fact  n>ay  work  a  hardship  upon  a  practicing  dentist  who 
<;omes  into  the  state  after  the  enactment  of  the  statute,  it  does  not  ren- 
'der  the  law  invalid.  Id, 
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DEPUTY. 
See  Sheriits,  1. 

DISORDERLY  CONDUCT. 

See  CARBIEB3,  3. 

DIVORCE. 
See  Marstagk  and  Divobcb. 

DRAFTS. 
See  Negotiable  Instruments,  6,  7. 

EASEMENTS. 

1.  Public  Easements,  Action  by  Private  Person  for  Obstruction  of.  — 

Though  landa  are  dedicated  to  public  use  as  streets  and  ways,  their  ob- 
struction as  such  will  not  give  a  cause  of  action  to  a  private  person,  unless 
he  suflfers  private  damages.     Pearson  v.  Allen,  426. 

2.  Right  to   have  Land  Built  upon   for  the  Benefit  of  Light  and 

Air  to  neighboring  land  may  by  deed  be  made  an  easement,  and  may 
be  created  by  words  of  covenant  as  well  as  by  words  of  grant,  Ladd  v. 
Cit}/ of  Boston,  481. 

3.  In  Order  to  Atpach   an  Easement  to  a  Dominant  Estate,  it  is  not 

necessary  that  it  shall  be  created  at  the  moment  when  either  the  dom- 
inant or  the  servient  estate  is  created,  if  the  purport  of  the  deed  ia 
to  create  an  easement  for  the  benefit  of  the  dominant  estate.    Id. 

4.  Easements  Restricting  the  Use  of  Lands.  —  If  the  owjiers  of  lots  front- 

ing upon  a  square  of  laud  in  a  city  mutually  agree  that  certain  places, 
avenues,  and  passage-ways,  as  laid  out  upon  a  plat,  shall  remain  open  as 
an  appurtenant  to  several  lots,  and  that  no  building  shall  be  erected  upon 
certain  lots  within  ten  feet  of  the  front  line  thereof,  unless  a  majority 
of  the  owners  shall  so  elect,  nor  shall  any  building  extend  above  a  speci- 
fied height,  such  agreement  entitles  each  of  the  owners  to  an  easement, 
and  if  a  city,  in  the  exercise  of  the  right  of  eminent  domain,  takes  a  lot 
which  is  subject  to  such  easement  in  favor  of  an  owner  of  another  lot,  it 
must  compensate  him  for  the  loss  of  his  easement.     Id. 

5.  Easement  Attached  to  Land  by  Plain  and  Direct  Language  only.  — 

It  is  only  by  the  use  of  plain  and  direct  language  of  a  grantor  that  it  can 
be  held  that  he  has  created  a  right  in  the  nature  of  an  easement  in  land 
and  attached  it  to  one  parcel  as  the  dominant  estate,  and  made  the  other 
servient  thereto  for  all  time  to  come.  The  creation  of  such  a  right  will 
not  be  inferred  by  a  forced  construction  of  a  covenant,  nor  by  any  am- 
plification of  its  language  beyond  its  natural  meaning.  Where,  there- 
fore, the  owner  of  two  adjoining  city  lots  conveys  one  of  them  by  a  deed 
in  which  he  covenants,  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  to  and  with  the  grantee,  his  heirs,  executors,  administra- 
tors, and  assigns,  that  he  will  not  erect  or  cause  to  be  erected  on  said 
lot  any  building  which  shall  be  regarded  as  a  nuisance,  or  which  shall  be 
occupied  for  any  purpose  which  may  render  it  a  nuisance,  this  covenant 
must  be  regarded  as  personal  to  the  grantor,  and  solely  against  his  own 
acts,  and  will  not  make  him  liable  for  the  acts  of  his  grantees  or  of  sub- 
sequent owners,  provided  he  neither  does  such  acts  himself  nor  causes 
them  to  be  done.     Clark  v.  Devoe.  652. 

See  Covenants,  2,  3. 
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EJECTMENT. 

1.  Parties.  — An  employee  of  defendant  in  ejectment,  who  is  permitted  to 

reside  upon  the  disputed  premises  when  the  suit  is  brought,  and  who 
claims  no  interest  in  the  land,  is  not  a  necessary  party  defendant.  Shaw 
V.  Hill,  607. 

2.  What  Necessary  to  Maintain.  —  Plaintiff,  who  has  no  title  to  the 

land,  but  entered  into  possession  in  good  faith,  under  a  claim  of  right 
which  proved  valueless,  may  maintain  ejectment  against  one  who  ob- 
tained possession  through  plaintiff's  tenant,  and  who  shows  no  title, 
right,  or  interest  in  the  land,  except  a  claim,  merely  asserted,  and  not 
proved,  of  being  the  original  owner.     Id. 

3.  Equitable  Title  cannot  be  Set  up  to  overthrow  a  legal  title  in  an 

action  of  ejectment.     Id. 

4.  Equitable    Title  —  Defense.  —  The  right  of   possession   under  color 

or  claim  of  title  by  plaintiff  in  ejectment  may  be  prima  fade  title  as 
against  a  mere  intruder;,  but  when  an  equitable  interest  is  shown  by 
defendant  which  is  unconnected  with  and  independent  of  plaintiff 's  claim 
of  title,  such  defendant  may  show  in  defense  that  plaintiff  has  no  title  to 
the  premises.  Id, 
See  Executors  and  Administrators,  1;  Railroad  Companiss,  2,  3. 

ELECTION  OF  WIDOW. 
See  Executors  and  Administrators,  5-10. 

EMINENT  DOMAIN. 
See  Railroad  Companies,  2,  3. 

EMPLOYER  AND  EMPLOYEE. 

See  Master  and  Servant. 

EQUITABLE  ASSIGNMENT. 
See  Assignment,  3-5. 

EQUITY. 
Court  op  Equity  has  Power  to  Relieve  Party  aoaikst  Porfeiturb 
and  from  penalty  incurred,  without  willful  neglect  on  his  part,  by  the 
breach  of  a  condition  subsequent,  upon  the  principle  of  equity  juris- 
prudence that  a  party  having  a  legal  right  shall  not  be  permitted  to 
avail  himself  of  it  for  the  purposes  of  injustice  or  oppression.  A  mort- 
gagee, for  a  good  consideration,  agreed  not  to  foreclose  his  mortgage, 
which  was  then  due.  until  one  year  after  the  mortgagor's  death,  pro- 
vided that  during  said  period  prior  mortgages  on  the  same  property, 
which,  with  his  mortgage,  exceeded  its  value,  remained  unforeclosed, 
and  no  interest  thereon  remained  unpaid  for  more  than  thirty  days  after 
due,  "and  so  long  as  no  taxes  or  assessments  on  the  said  premises  re- 
main unpaid  and  in  arrears  for  more  than  thirty  days."  Through  the 
failure,  but  not  willful  neglect,  of  the  mortgagor's  agent,  with  whom, 
she  being  absent,  she  had  left  money  sufficient  to  make  payment,  a 
sewer  assessment  remained  unpaid  for  more  than  thirty  days.  But  upon 
learning  this  fact  the  mortgagor  promptly  paid  the  assessment  the  day 
before  the  summons  was  served  upon  her  in  an  action  to  foreclose  the 
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mortgage.     Held,  that  she  should  be  relieved  from  the  conseqnences  of 
her  default  in  the  payment  of  the  assessment.     Noyea  y.  Anderson,  657. 
See  Husband  and  Wife,  12;  Injunctions;  Judgments,  18,  19. 

ERROR. 
See  Appeal  and  Ersob. 

ESTATES  OF  DECEDENTS. 
See  Executors  and  Administrators. 

ESTOPPEL. 
See  Homestead,  5;  Partition,  3;  Railroad  (Companies,  3. 

EVIDENCE. 

1.  Evidence,  Admissibility  of,  for  Purpose  of  Impeachment  or  to  Es- 

tablish Negligence.  —  In  an  action  against  a  railroad  company  to  re- 
cover for  personal  injury  to  a  boy  fourteen  years  of  age,  not  a  trespasser, 
and  conclusively  shown  to  have  been  injured  because  of  a  defective  rail- 
road platform,  by  means  of  which  he  was  thrown  under  a  moving  train 
and  crushed,  evidence  on  the  part  of  the  defense  that  such  boy  was  in 
the  habit  of  jumping  on  moving  trains  at  that  place,  and  had  been  warned 
of  the  danger,  is  incompetent  to  contradict  his  testimony  as  to  the  man- 
ner in  which  he  received  the  injury,  or  to  show  that  it  was  caused  through 
his  neoligence.     Louisville  etc.  R.  R.  Co.  v.  Berry,  329. 

2.  Negligence. — In  an  action  to  recover  damages  against  a  railroad  com- 

pany for  personal  injury  received  through  its  negligence,  evidence 
that  plaintiflf's  nervous  prostration  in  consequence  of  the  injury  had 
a  weakening  effect  upon  her  system,  and  required  the  administration 
of  opiates,  from  which  she  was  acquiring  the  opium  habit;  that  she 
did  not  now  and  never  will  take  the  pleasure  previously  taken  by  her  in 
her  household  duties;  and  that  from  the  effects  of  the  nervous  prostra- 
tion, she  has  no  energy  to  work  or  to  enjoy  society,  —  is  admissible,  not 
as  an  element  of  damages,  but  as  an  index  to  the  pain  and  suffering  of 
the  plaintiff.     Chattanooga  etc.  R.  R.  Co.  v.  Liddell,  169. 

3.  Declarations  of  a  Testator  or  a  Donor  are  admissible  in  evidence, 

not  for  the  purpose  of  establishing  the  truth  of  his  statements,  but 
merely  to  show  the  condition  of  his  mind;  and  they  are  admissible 
for  this  latter  purpose  only  when  they  are  sufficiently  near  in  point  of 
time  to  be  of  some  value  in  determining  his  mental  condition  when  he 
did  some  act  which  is  assailed  for  his  want  of  capacity.  Lane  v.  Mooi-e, 
430. 

4.  Whether  Declarations  Made  by  a  Donor  or  Testator  are  suffi- 

ciently near  in  point  of  time  to  warrant  their  being  submitted  to  a 
jury,  as  tending  to  show  his  mental  condition  when  he  did  some  act 
which  is  questioned  on  the  ground  of  his  incapacity,  rests  chiefly  in  the 
discretion  of  the  presiding  judge.  Generally,  his  determination  of  this 
preliminary  question  must  be  accepted  as  conclusive,  where  it  is  not 
shown  that  he  has  misapplied  any  principle  of  law.     Id. 

5.  Declarations.  —  Where  defendant  claimed   that  a  note  was  given  him 

in  the  month  of  August  by  the  holder,  who  was  then  nearly  eighty* 
four  years  of  age,  and  whose  business  adviser  and  manager  defendant 
was,  it  is  competent,  in  an  action   by  an  administrator  of   the  donor 
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to  recover  the  note  on  the  ground  that  it  was  procured  by  fraud  and 
undue  influence,  to  prove  declarations  of  the  donor,  in  the  months  of 
September  and  November,  after  making  the  alleged  gift,  inconsistent 
with  his  having  made  the  gift,  and  denouncing  defendant  as  a  rascal, 
where  the  purpose  for  which  the  declarations  are  claimed  to  be  offered 
is  to  show  the  mental  condition  of  the  donor  at  the  time  of  the  alleged 
gift.  Id. 
&  Declarations  as  Pakt  of  Res  Gesta  —  In  an  action  against  a  rail* 
road  company  to  recover  for  personal  injury,  the  declarations  of  the 
president  of  a  construction  company  which  was  building  and  equip- 
ping the  road,  made  two  or  three  hours  after  the  accident,  and  at 
another  place,  to  a .  newspaper  reporter,  that  it  would  be  to  his  interest 
not  to  publish  too  much,  that  the  road  had  been  laid  temporarily,  that 
he  had  not  had  time  to  put  the  broad-gauge  ties  upon  it,  and  that 
he  did  not  want  public  opinion  too  strong  against  him,  are  not  ad> 
-    missible.     Chattanooga  etc.  R.  R.  Co.  v.  Liddell,  169. 

7.  Jdry  and  Jcrors  —  Evidence  to  Establish  Sickness  of  Juror.  — A  letter 

purporting  to  have  been  written  by  a  sick  juror  to  the  trial  judge  is  not 
admissible  in  evidence  to  establish  the  sickness,  in  the  absence  of  any 
preliminary  proof  of  the  genuineness  of  such  letter.     State  v.  Smith,  266. 

8.  Secondary  Evidence,  when  Admissible  to  Show  Contents  of  Writ- 

ing. —  If  a  replevin  bond  which  forms  the  basis  of  a  suit  on  a  judgment 
is  not  within  the  jurisdiction  of  the  courts  of  the  state,  secondary  evi- 
dence of  its  contents  is  admissible.     Knickerbocker  v.   Wilcox,  595. 

9.  Mortgages  —  Assignment  of  Part  Interest  in  Mortgage  cannot  bb 

Varied  by  Parol.  — A  sale  and  assignment  of  two  of  three  mortgage 
notes  and  of  a  corresponding  interest  in  the  mortgage,  containing  no  men- 
tion of  priority  of  lien,  cannot  be  varied  by  parol  evidence  to  show  an 
oral  agreement  that  the  assignee  was  to  have  a  prior  lien  under  the  mort- 
gage as  security  for  the  payment  of  his  notes.     Jennings  v.  Moore,  601. 

10.  Contracts,  Parol  Evidence  to  Vary.  —  Where  a  contract  is  in  writ- 
ing, and  specially  exempts  one  of  the  parties  from  the  performance  of 
certain  duties,  parol  evidence  is  inadmissible  to  show  a  parol  agreement 
inconsistent  with  the  written  one.  Stanton  v.  New  York  etc.  R'y  Co., 
110. 

11.  Contracts,  Evidence  to  Rebut.  —  An  unsigned  memorandum  of  an 
agreement  drawn  previous  to  the  contract  sued  on  is  not  admissible 
as  rebutting  evidence.      Wilbtir  v.  Stoepel,  568. 

12.  Promissory  Note  —  Parol  Evidence  to  Explain.  —  Where  a  note 
reads,  "We  promise  to  pay  to  the  order  of  myself,"  and  is  signed  by 
two  obligors,  parol  evidence  is  admissible  to  show  which  of  the  two  ob- 
ligors was  intended  as  the  payee.     Jenkins  v.  Bass,  344, 

13.  Evidence  to  Show  Note  to  be  merely  Advancement  between  Parent 

AND  Child.  —  An  absolute  promise  in  the  form  of  a  note  to  pay  a  cer- 
tain sum  of  money,  given  by  a  child  to  a  parent,  may  be  shown  by  parol 
evidence  to  be  intended  between  the  parties  to  it  as  a  mere  receipt  or 
memorandum  to  show  that  the  parent  has  made  an  advancement  of  that 
amount  to  his  child,  and  that  it  was  the  intention  of  the  parent  that  it 
should  never  be  collected.     Brook  v.  Latimer,  292. 

14.  Parol  Evidence  to  Explain  Writing.  —  The  admission  of  parol  evidence 

tending  to  show  that  a  promissory  note  absolute  in  terms,  and  given  by 
a  child  to  its  parent,  is  merely  intended  as  between  the  parties  as  an  ad- 
vancement by  the  parent  to  the  child,  is  not  a  violation  of  the  rule  of 
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eridence  which  forbids  a  written  instrument  to  be  varied  or  contradicted 
by  parol.    Id. 

16.  CoNTBACTS  —  Parol  Evidence  to  Show  Execdtioit. — Conversations  and 
negotiations  preliminary  to  a  written  agreement,  although  merged  in  it, 
may  still  be  admissible,  not  to  explain  its  terms,  but  to  throw  light  upoa 
the  question  of  its  execution,  or  other  questions  connected  therewith. 
WiUmr  v.  Stoepel,  568. 

See  Appeal  and  Error,  3,  4;  Contracts,  2,  8;  CoRPORATioNa,  28;  Crim- 
inal Law;  Gifts,  I;  Insurance,  18;  Libel  and  Slander,  17-22; 
Marriaqk  and  Divorce,  1-4 ;  Partnership,  1 ;  Pleading,  2,  3 ; 
Wills, 

EXECUTIONS. 

1.  Property  Subject  to.  —  After  the  Default  op  a  Mortgagor  of 

Chattels,  he  has  no  interest  in  the  mortgaged  property  subject  to  exe> 
cution  against  him.     Leadbetter  v.  Leadbeiier,  738. 

2.  Trust  Property,  when  not  Subject  to.  — If  the  income  of  a  fund  i» 

vested  in  A,  provided  that  B  shall  be  entitled  to  support  therefrom 
as  long  as  she  shall  remain  a  widow,  the  interest  of  B  cannot  be  readied 
by  a  bill  in  equity  and  applied  to  the  payment  of  her  creditors.  Her  in- 
terest  is  not  alienable,  because  if  any  part  of  her  interest  were  given 
to  her  alienee,  it  would  not  be  applied  to  her  support.  Slattei'y  v. 
Wason,  448. 

3.  Termination  of  Time  for  Issuing  Execution  in  Foreclosure  Suits.  — 

If  a  statute  limits  the  time  within  which  execution  may  issue  in  case» 
for  the  recovery  of  money  to  five  years  after  the  entry  of  judgment,  no- 
execution  can  issue  after  that  time  under  a  decree  foreclosing  a  mort~ 
gage,  though  it  specially  provides  that  no  judgment  shall  be  docketed 
for  any  deficiency  should  the  proceeds  of  the  sale  be  insufficient  to  pajt 
the  amount  found  due.     Jacks  v.  Johnston,  50. 

4.  Time  within  Which  Execution  may  Issue  is  not  Ezten]>ed  by  an  order 

staying  proceedings.     Cortez  v,  Superior  Court,  37. 
6.  Order  Directing  Execution  to  Issue  after  the  Lapse  of  the  Tihk 

within  which  the  statute  declares  it  may  be  issued  is  in  excess  of  the 

jurisdiction  of  the  court.     Id. 
See  Assignment  for  Benefit  of  Creditors,  I;  Homestead,  7;  Receivers; 

Taxation. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Conflict  of  Laws  —  Estates  of  Decedents  —  Liability  of  Executob 

fob  Assets  in  a  Foreign  Country.  —  If  an  executor  in  this  state  ia 
also  ancillary  administrator  in  a  foreign  country,  and,  as  such,  baa 
within  his  control  personal  assets  in  such  country,  which  he  refuses  or 
willfully  neglects  to  bring  into  this,  he  may  be  charged  therewith  in  the 
settlement  of  his  accounts  in  this  state.     In  re  Ortiz,  44. 

2.  Id.  —It  is  the  Duty  of  a  Domiciliary  Executor  to  gather  in  and 

account  for  foreign  assets  of  his  testator,  to  the  extent  of  his  ability  to 
do  so,  and  the  court  of  the  domicile  may  compel  him  to  account  for  hia 
willful  neglect  to  perform  such  duty.     Id. 

3.  Id. — If  the  Estate  of  a  Decedent  is  Situate  in  Two  or  Mork 

Countries,  and  his  executor  incurs  expenses  of  administration,  they 
should  be   paid  out  of  that  part  of  the  estate  in  the  administration 
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of  which  they  were  incurred,  and  not  out  of  the  part  of  the  estate  situ- 
ated in  another  country.     Id. 

4.  Deceased  Contractor — Right  to  Share  in  Profits.  —  If  several  persons 

secure  and  enter  into  a  contract  for  the  doing  of  work,  and  commence 
its  performance,  and  then  one  of  them  dies,  and  the  others  perform  the 
contract,  they  must  account  to  the  representatives  of  their  deceased 
fellow- contractor  for  his  share  of  the  profits.     Jepaon  v.  Killian,  508. 

5.  Election  bt  Widow  in   Ignorance  of  Facts  not  Binding.  —  Under 

a  statute  allowing  the  widow  to  take  under  her  husband's  will,  or  to 
elect  to  repudiate  it  and  take  under  the  intestate  law,  an  election  by 
her  to  take  under  the  will,  made  in  ignorance  of  the  facts,  and  of  her 
rights  and  of  the  relative  values  of  the  properties  between  which  she 
may  choose,  is  not  binding  upon  her,  especially  if  made  shortly  after  her 
husband's  death.    Estate  of  Woodhurn,  932. 

6.  Income,   when    Passes  to   Tenant  fob  Life. —  Where  a  testator  has 

made  a  lease  of  his  land  for  oil  purposes  prior  to  his  death,  under  a 
lease  providing  that  he  shall  receive  a  definite  portion  of  the  oil  pro- 
duced, and  in  his  will  has  bequeathed  the  income  of  his  estate  to  ten- 
ants for  life,  his  share  of  the  oil  produced  after  his  death  is  income,  to 
which  the  tenants  for  life  are  entitled  as  such.     Id. 

7.  Election  by  Widow,  allowed  by  statute,  is  a  right  to  choose  between 

abiding  by  her  husband's  disposition  of  his  property  or  the  right  to  dis- 
regard it  and  claim  under  the  intestate  law.  These  rights  are  incon- 
sistent with  each  other,  and  cannot  co-exist.  She  must  choose  one  or 
the  other,  and  cannot  choose  both;  nor  does  her  right  of  choice  depend 
in  any  degree  on  the  mention  or  omission  of  her  in  her  husband's  will,  or 
on  the  quantum  of  benefit  she  receives  or  renounces  under  it.  Estate 
qf  Cunningham,  901. 

8.  Election  by  Widow.  —  Where  the  husband's  will  directs  a  conversion 

of  his  real  estate  into  personalty,  and  the  wife  elects  to  take  under  the 
intestate  law,  her  rights  are  fixed  irrespective  of  the  will,  and  she  can- 
not claim  that  the  conversion  operates  so  as  to  entitle  her  to  one  half  of 
the  fund  absolutely;  for,  as  to  her,  the  fund  must  be  regarded  as  real 
estate,  and  she  is  only  entitled  to  a  half -interest  therein  for  life.     Id. 

9.  Widow's  right  of   election,  given  by  statute,  is  paramount  to  her  hus- 

band's power  of  disposition  by  will,  and  if  she  elects  to  disregard  the 
latter,  she  can  claim  her  statutory  estate  in  the  land  itself,  and  at  law 
it  is  that  only  to  which  she  is  entitled;  but  in  equity,  if  she  has  ac- 
quiesced in  a  sale  made  under  the  will,  and  made  claim  to  the  proceeds, 
she  thereby  relinquishes  her  dower,  and  the  land  passes  to  the  pur- 
chaser discharged  of  her  estate  in  it.  The  fund,  however,  arising  from 
the  sale  is  still  treated  as  realty  as  to  her,  and  she  is  entitled  to  a  half- 
interest  therein  for  life.     Id. 

10.  Election  by  Widow.  —  The  question  whether  a  widow  filed  a  formal 
paper,  electing  to  take  against  the  will,  voluntarily  or  under  stress  of  an 
order  of  court,  is  entirely  immaterial  to  her  rights.  Such  writing  is  un- 
important, except  ad  evidence.     Id. 

11.  Estates  of  Decedents  —  Confirmation  of,  is  Indispensable.  — A  sale, 
by  the  orphans'  court,  of  the  estate  of  a  decedent  for  the  payment  of  debts, 
does  not  divest  the  title  of  the  heirs  until  after  confirmation  thereof,  and 
the  execution  and  delivery  of  a  deed  by  order  of  the  court;  and  until 
such  deed  is  delivered,  an  heir  or  his  vendee  may  maintain  ejectment 
against  the  purchaser  at  such  sale,  even  though  the  latter  has  paid  the 
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purchase-money  and  has  gone  into  possession.      Oreenough  ▼.   SmaUf 
859. 
See  Appeal  and  Erbor,   1;    Homestead,   8;    Judgments,  19;    Pkbsonai. 

Property. 

EXEMPTIONS. 
See  Attachment  and  Garnishment;  Execution;  Homestbad. 

FALSE  PRETENSES. 
See  Criminal  Law,  6. 

FENCES. 
See  Nuisances,  1. 

FIXTURES. 
Factory  and  its  Equipments  may  be  Personal  Property  when.  —  A 
factory  with  its  equipments,  though  it  is  affixed  to  the  soil,  may  have 
impressed  upon  it  the  character  of  personal  property  by  the  acts  and 
conduct  of  parties  dealing  with  it  as  mortgagees  and  owners,  and  this 
character,  when  once  impressed  upon  it,  will  be  retained,  unless  by  de- 
cree it  is  transformed  into  real  property.  Horn  v.  Indianapolis  Nat, 
Bank,  231. 

FORECLOSURE. 
See  Mortgages. 

FORFEITURES. 
See  Equity;  Insurance,  7,  8;  Landlord  and  Tenant,  1-3. 

FORGED  CHECKS. 
See  Banks  and  Banking,  1-4. 

FORMER  ACTION. 
See  Abatement,  1. 

FRAUD. 
Judgments,  Procurement  of,  by  Fraud,  is  Question  op  Fact. — A  claim 
that  a  judgment  rendered  in  another  state  was  procured  by  fraud  and 
collusion  presents  a  question  of  fact  to  be  determined  by  the  jury,  un- 
der proper  instruction.     Knickerbocker  v.  Wilcox,  595. 
See  Agency,  2;  Assignment  for  Benefit  of  Creditors,  1-3;  Corporations, 
23;  Criminal  Law;  Sales,  16. 

FRAUDULENT   CONVEYANCES. 
Evidence  op  Intent.  —  Where  a  sale  of  personal  property  is  attacked  as  hav- 
ing been  made  with  intent  to  hinder,  delay,  and  defraud  creditors,  the 
seller  may  testify  as  to  whether  or  not  such  was  his  intent  in  making  the 
sale.     Oardom  v.  Woodioard,  310. 
See  Assignment  for  Benefit  of  Creditors,  2,  3;  Chattel  Mortgages, 
1-4;  Husband  and  Wife,  2-12;  Sales. 
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GARNISHMENT. 
See  Attachment  and  Gabkishhknv. 

GIFTS. 

1.  Gift  Causa  Mortis  —  Evidence.  —  Where  the  fact  of  a  gift  causa  mortis 

u  testified  to  by  the  donee  or  a  member  of  his  family,  a  writing  exe- 
cuted by  the  donor  a  few  days  before  making  the  alleged  gift  is  admissi- 
ble as  corroborative  evidence,  if  it  shows  an  intention  to  give,  and  thus 
corroborates  the  evidence  of  a  gift  subsequently  made.  Ridden  v.  Thrqll, 
768. 

2.  Gift  Causa  Mortis  of  Money  Deposited  in  Bank  may  be  consummated 

by  a  delivery  to  the  donee  of  the  bank-book  representing  the  deposits, 
though  the  corporation  with  which  the  deposits  were  made  had  adopted 
a  by-law  declaring  that  drafts  may  be  made  personally,  or  by  an  order  in 
writing  by  the  depositor,  or  by  his  power  of  attorney,  duly  authenti- 
cated, and  that  any  one  presenting  such  order  or  power  of  attorney  must 
be  known,  or  made  known,  as  one  authorized  to  receive  the  money.     Id. 

3.  Gift  Cactsa  Mortis  may  be  Made  by  One  in  Apprehension  of  Death 

FROM  A  Surgical  Operation  to  which  he  intends  voluntarily  to  expose 
himself,  if  such  operation  is  made  necessary  by  a  present  disease.     Id. 

4.  Gift  Causa  Mortis  must  be  in  Apprehension  of  Some  Present  Disease 

or  some  other  impending  peril,  and  becomes  void  upon  recovery  from  the 
disease  or  escape  from  the  peril.     Id. 

6.  Gift  Causa  Mortis  need  not  be  Made  in  Extremis,  when  there  is  no 
time  or  opportunity  to  make  a  will.     Id. 

6.  Gift  Causa  Mortis  when  Death  did  not  Result  from  the  Disease  or 
Peril  Apprehended.  —  If  a  gift  causa  mortis  is  made  in  view  of  the 
peril  of  a  surgical  operation  to  which  the  donor  is  about  to  submit,  and 
he,  after  submitting  to  the  operation,  and  before  his  recovery  therefrom, 
dies  from  another  disease  or  cause,  the  gift  is  valid.  It  is  true  that  such 
a  gift  becomes  inoperative  if  the  donor  recovers  from  the  disease  or  es- 
capes the  peril  in  contemplation  when  it  was  made;  but  if  he  does  not 
recover,  the  gift  is  good,  though  his  death  results  from  a  cause  not  appre- 
hended by  him.    Id. 

See  Evidence,  3-5. 

GROWING  CROPS. 
See  Mabriaqe  and  Divoucb,  7. 

GUARANTY. 
See  Negotiable  Instruments,  13;  Suretyship. 

HIGHWAYS. 
See  Animals;  Railroad  Companies,  4-8. 

HOMESTEAD. 

1.  Sufficiency  of  Surveyor's  Affidavit  of  Plat  of.  —  The  surveyor's 

affidavit  that  the  plat  "  is  a  correct  plat"  means,  in  substance,  that  the 
land  is  correctly  platted  and  laid  off,  and  is  a  sufficient  affidavit  under 
section  2008  of  the  Georgia  code.     Timothy  v.  Chambers,  163. 

2.  Bbgistbation  of  Plat  of.  —  The  law  does  not  require  the  plat  to  be 

recorded  in  the  county  in  which  the  land  lies,  but  only  in  the  county  in 
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w^icli  th«  jurisdiction  to  secure  the  homestead  Is  exercised:  Georgia 
code,  section  2009.     Id. 

8.  Peesumption  IK  Favob  of  Regdlabitt  of  Proceedings  to  Obtain.  — 
Liberal  presumptions  are  indulged  in  favor  of  the  regularity  of  home< 
stead  proceedings.  A  proper  order  to  the  surveyor  wdl  be  presumed, 
where  the  ordinary  has  approved  the  plat  returned  to  him;  and  approval 
of  the  "homestead"  means,  substantially,  approval  of  the  plat  and  the 
schedule  conformably  to  section  2009  of  the  Georgia  code.     Id. 

4.  Sold  without  Leave  may  be  Recovered  though  Proceeds  En,toyed 
—  Mesne  Profits  Set  off.  —  Where  husband  and  wife  sold  and  con- 
veyed homestead  land  secured  under  the  constitution  of  1868,  with  no 
leave  so  to  do,  that  the  beneficiaries  of  the  homestead  used  and  enjoyed 
the  proceeds  of  the  sale  will  not  bar  a  recovery  of  the  land,  but  money 
thus  used  and  enjoyed  may  be  set  off  against  mesne  profits  for  which 
the  purchaser  is  liable.     Id. 

6.  Sold  without  Leave  mat  be  Recovered  —  Wife's  Wakeantt  Deed 
NOT  Estoppel.  —  The  wife's  deed,  with  or  without  warranty,  if  it  has  no 
effect  as  a  conveyance  of  title,  will  not  estop  her  as  to  her  interest  in  the 
homestead  premises  in  an  action  to  recover  the  land  on  the  homestead 
right.  Though  she  may  be  bound  to  respond  to  her  warranty,  her  own 
property,  not  the  homestead  itself,  must  be  looked  to  for  ftitisfaction. 
Id. 

6.  On  the  Death  of  a  Husband,  community  property  of  himself  and  his 

wife,  held  by  them  as  their  homestead,  vests  in  her,  and  is  protected 
as  her  homestead  to  the  same  extent  as  before  his  death.  Sanders  v. 
Rtmell,  26. 

7.  Judgment  and  Execution  Lien  upon  Homestead.  —  Though  a  homc- 

8t«ad  is  in  value  largely  in  excess  of  the  amount  allowed  by  law,  the 
levy  of  an  execution  upon  it  does  not  create  any  lien.  Its  operation  is 
confined  to  serving  as  a  foundation  for  proceedings  under  the  statute 
for  the  ascertainment  of  the  value  of  the  property  covered  by  the  decla- 
ration of  homestead,  and  the  procurement  of  an  order  of  court  for  the 
partition  or  sale  thereof,  and  the  application  of  the  excess  to  the  satis- 
faction of  the  judgment.    Id. 

8.  Estates  of  Decedents,  Presentation  of  Claims  against.  — If  one  has 

a  judgment  against  the  estate  of  a  decedent,  under  which  a  levy  has  been 
made  on  a  homestead  in  his  lifetime,  the  plaintiff  must  present  his  claim 
vpon  such  judgment  to  the  administrator  and  procure  its  allowance,  and 
is  not  entitled  to  proceed  to  have  the  homestead  appraised  and  sold  or 
partitioned,  and  the  excess  above  the  amount  of  the  homestead  exemption 
applied  to  the  payment  of  the  judgment.     Id, 

HOMICIDE. 
See  Criminal  Law,  16-26. 

HUSBAND  AND  WIFE. 

1.  Husband  and  Wife  mat  Maintain  Joint  Action  for  Breach  of  Con- 
tract OF  Bailment  when.  —  Where  a  husband  and  wife  enter  into  a 
contract  of  bailment  with  a  person,  and  compensate  him  for  such  bail- 
ment, they  are  entitled  to  maintain  a  joint  action  against  him  for  a 
breach  of  such  contract.  And  while  in  such  an  action  the  matters 
charged  in  the  complaint  partake  largely  of  the  nature  of  a  tort,  yet  if 
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they  are  so  intimately  connected  with  the  contract  of  bailment,  also 
alleged  in  the  complaint,  as  to  be  incapable  of  separation  from  it,  this 
\rill  constitute  such  a  unity  of  interest  in  such  husband  and  wife  as  will 
give  them  the  joint  right  to  maintain  the  action.    Renihan  v.  Wright,  249. 

2.  Conveyances  between.  — Husband  and  wife  may, 'during  coverture,  make 

contracts  for  the  conveyances  of  property  between  themselves  which  are 
valid  in  equity;  and  although  they  will  be  examined  with  great  care,  they 
will  always  be  upheld  when  found  to  contain  the  essential  requisites. 
Hausaman  v.  Bumham,  74. 

3.  Id.  —  Consideration.  —  A  promise  by  a  married  woman  to  reconvey  cer- 

tain property  to  her  husband  upon  his  request,  in  consideration  of  his 
conveyance  of  the  same  to  her  through  a  third  person,  and  reserving  to 
the  husband  a  life  use  therein,  is  based  upon  a  valuable  and  adequate  con* 
sideration,  and  is  enforceable  in  equity.     Id. 

4.  Id.  —  A  contract  of  a  married  woman  with  her  husband,  for  the  benefit  of 

herself  or  her  estate,  is  binding  in  equity,  and  the  estate  affected  thereby 
need  not  be  held  by  her  to  her  sole  and  separate  use.     Id. 

5.  Id.  —  Statute  op  Frauds. — If  a  married  woman  contracts  to  reconvey 

certain  property  to  her  husband  upon  his  request,  in  consideration  of  his 
conveyance  of  the  same  to  her  through  a  trustee,  the  statute  of  frauds 
does  n*  apply.  Such  contract  need  not  be  in  writing,  as  part  of  it  has 
been  fully  performed  by  one  of  the  contracting  parties,  nor  is  it  objec- 
tionable because  not  to  be  performed  within  a  year,  when  no  time  for 
performance  is  stipulated.     Id. 

6.  Id.  — Mistake.  —  Where  a  married  woman  agrees  to  reconvey  property 

to  her  husband  upon  his  request,  in  consideration  of  a  conveyance  of 
the  same  to  her,  but  the  husband  fails  to  join  the  wife  in  such  reconvey- 
ance, owing  to  the  erroneous  advice  of  his  counsel,  equity  will  relieve 
against  the  legal  mistake,  and  order  a  reconveyance,  unless  there  are 
substantial  reasons  to  the  contrary.     Id. 

7.  Id.  —  Waiver.  —  Where  a  wife  agrees  to  reconvey  property  to  her  hus- 

band upon  his  request,  in  consideration  of  his  conveyance  of  the  same  to 
her,  her  subsequent  consent  and  attempt  to  reconvey  constitute  a  waiver 
of  a  former  request  to  reconvey,  and  such  waiver  attaches  to  those  who 
claim  under  or  through  her.     Id. 

8.  Id.  —  Duty  of  Heirs  to  Reconvey.  —  Where  a  wife  promises  to  recon- 

vey property  to  her  husband  upon  his  request,  in  consideration  of  his 
conveyance  of  the  same  to  her,  the  liability  to  reconvey  at  any  time  upon 
request  constitutes  an  equity  which  attaches  to  it  while  in  her  hands, 
and  her  heirs  take  and  hold  it  subject  to  the  same  equity,  which  can  be 
enforced  against  them  to  the  same  extent  that  it  might  have  been  en- 
forced against  her  during  her  lifetime.     Id. 

9.  Id.  —  Parol  Proof  or  Consideration.  —  Where  the  real  consideration 

for  a  conveyance  from  husband  to  wife  is  different  from  that  expressed 
in  the  deed,  it  may  be  shown  by  parol,  and  the  variance  does  not  impair 
the  validity  or  change  the  effect  of  the  conveyance.     Id. 

10.  Id. — Promise  to  Reconvey. — Where  a  wife  promises  to  reconvey 
certain  property  to  her  husband  upon  his  request,  in  consideration  of  a 
conveyance  of  the  same  to  her,  reserving  the  use  of  a  life  estate  in  the 
property  to  him,  the  promise  to  reconvey  is  not  inconsistent  with  the 
interest  in  the  premises  reserved  in  the  deed  to  her.     Id. 

11.  Conveyances  between,  whether  Voluntary.  —  Where  a  wife  agrees 
to  reconvey  property  to  her  husband  upon  his  request,  in  consideration 
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of  his  conveyance  of  the  same  to  her,  snch  reconveyance  is  not  volun- 
tary so  as  to  prevent  equity  from  enforcing  it,  in  the  absence  of  proof  of 
her  indebtedness,  or  that  creditors  were  defrauded  or  prejudiced.     Id. 

12.  Conveyances  between  —  Enforcement  of  Pbomise  to  Reconvet.  — 
Where  a  married  woman  promises  to  recouvey  property  to  her  hus. 
band  upon  his  request,  in  consideration  of  his  conveyance  of  the  same 
to  her,  equity  will  enforce  such  promise,  although  she  has  made  an  in- 
effectual attempt  to  recouvey.     Id. 

13.  Bond  to  Husband  for  Wife's  Separate  Support  Invalidated  by  her 
Return  to  Him.  —  Where  a  person  gives  to  a  husband,  whose  wife  has 
left  him  and  commenced  an  action  against  him  for  a  limited  divorce  and 
for  support,  a  bond  conditioned  that  he  will  support  the  wife  and  save 
the  husband  from  all  further  liability  therefor,  he  is  not  liable  on  such 
bond  for  money  paid  by  the  husband  for  necessaries  supplied  to  the  wife 
after  she  returns  to  her  husband  and  permanently  resumes  her  member- 
ahip  of  his  family  as  his  wife,  even  though  the  reconciliation  be  not 
wholly  complete  nor  the  conjugal  relation  entirely  restored.  Such  re- 
turn and  resumption  put  an  end  to  the  contract  represented  by  the  con- 
dition of  the  bond,     Zimmer  v.  Settle,  638. 

14.  Separate  Property. — If  a  married  woman  purchases  property  which 
is,  at  the  time,  intended  to  be  her  separate  estate,  and  her  husband 
loans  her  money  to  be  used  in  making  a  partial  payment,  he  does  not, 
nor  does  the  community,  acquire  an  interest  in  the  property  proportion- 
ate to  the  moneys  so  loaned  by  him,  nor  to  any  other  extent.  He  is 
simply  a  creditor  of  his  wife  to  the  amount  of  the  loan.  Flournoy  v. 
Flournoy,  .39. 

15.  Id.  —  If  a  wife  purchases  property,  paying  therefor  partly  out  of  her 
separate  estate  and  partly  with  moneys  borrowed  on  the  faith  of  her 
existing  property,  and  secured  by  a  mortgage  thereon,  in  which  and  the 
note  which  it  is  given  to  secure  the  husband  also  joins,  the  whole  pur- 
chase is  her  separate  estate.     Id. 

16.  Id.  — Where  property  is  purchased  as  the  separate  estate  of  a  married 
woman,  and  intended,  at  the  time  of  purchase,  both  by  her  and  her  hus- 
band, to  be  hers,  the  fact  that  he  subsequently,  without  her  knowledge 
or  consent,  paid  an  unpaid  balance  of  the  purchase  price  cannot  prevent 
the  entire  property  from  being  her  separate  estate.     Id. 

17.  Id.  —  When  the  question  of  the  effect  of  a  conveyance  to  a  married 
woman  is  involved,  the  intention  of  the  parties  is  of  paramount  impor- 
tance; and  if,  as  between  the  husband  and  wife,  it  was  intended  to  vest 
the  property  in  her  as  her  separate  estate,  the  courts  will  respect  that 
intention  and  declare  the  property  to  be  hers,  though  but  for  such  in- 
teutioa  the  title  would  vest  in  the  community.     Id. 

See  Homestead. 

IGNORANCE. 
See  Abatement,  2. 

IMPROVEMENTS. 

See   MORTQAQES,  7. 

INCEST. 
See  Criminal  Law,  7-11. 


974  Index. 

TNFANTS. 
See  Master  and  Servant,  12-13;  NEaLiaKNCE,  8-10. 

INJUNCTIONS. 

1.  Condition  ppon  Which  may  Issue.  —  Where  conditions  remain  to  b« 

performed  by  both  parties  to  the  litigation,  an  injunction  should  not  be 
granted  which  absolutely  binds  one  person  to  perform  his  part  of  the 
conditions,  while  it  leaves  the  other  party  free.  The  party  in  whose 
favor  the  yijunction  is  granted  should  first  be  required  to  give  a  secured 
bond  that  he  will  perform  his  part  of  the  conditions.  Macon  etc  B.  B. 
Co.  V.  Gibson,  135. 

2.  Injunctions,  Issue  or,  upon  Condition.  — The  granting  or  continuing  of 

an  injunction  is  not  a  matter  of  strict  right  in  the  parties,  but  of  sound 
discretion  in  the  judge  of  the  court,  and  the  court,  whether  of  law  or  of 
equity,  should  always  impose  just  terms  as  a  condition  to  its  interference 
by  interlocutory  injunction  in  behalf  of  suitors.     Id. 

3.  Injunction  to  Protect  Public  Interests,  Who  mat  Apply  for. — 

Where  a  statute  amending  a  railroad  charter  provides  that  the  road  shall 
run  in  and  through  the  corporate  limits  of  a  town,  upon  certain  conditions, 
the  citizens  of  the  town,  upon  offering  to  comply  with  their  part  of  the 
conditions,  have,  as  a  class,  such  special  and  particular  interest  in  the 
matter  involved  as  will  support  an  application  for  an  injunction  to  pro* 
tect  that  interest.  Such  interest  being  common  to  all  of  such  class  as  a 
community,  and  it  being  composed  of  numerous  individuals,  some  may 
sue  in  behalf  of  all.     Id. 

See  Trade-marks;  Trespass. 

INSURANCE. 

1.  What  will  Constitute  Contract.  —  Where,  prior  to  the  expiration 

of  a  policy  of  insurance,  the  company  informs  the  assured  that  his  insur- 
ance will  be  renewed  if  he  does  not  give  notice  to  the  contrary,  and 
not  receiving  notice,  the  company  issues  a  policy  under  its  custom  and 
previous  dealing  with  him  to  allow  thirty  days  after  the  policy  issues 
and  takes  effect  in  which  to  pay  the  premium,  and  the  insured,  eight 
days  after  the  issuance  of  the  policy,  requests  of  the  company,  and  is 
granted,  thirty  days'  additional  time  in  which  to  pay  the  premium,  a 
contract  of  insurance  exists  between  the  company  and  the  insured  at 
the  time  of  a  loss  occurring  two  weeks  after  such  request,  the  company 
having  received  the  check  of  the  insured  for  the  premium  two  days 
subsequently  to  the  loss,  and  having  held  it  for  two  weeks  without  ob- 
jection.    Long  V.  North  British  etc.  Ins.  Co.,  879. 

2.  Right   of  Assured  to   Surrender  Policy  and  Compel  Return  of 

Premiums.  —  If  an  insurance  has  been  effected,  and  the  perils  insured 
against  exist  for  any  period  of  time,  however  short,  the  assured  is  not 
entitled  to  insist  that  the  policy  be  canceled  and  part  of  the  premium 
returned  to  him,  by  the  common  law,  nor  under  a  statute  declaring 
that  he  is  entitled  to  a  return  of  the  premium,  when  no  part  of  his 
interest  in  the  thing  insured  is  exposed  to  the  perils  insured  against,  or 
that  when  insurance  is  made  for  a  definite  time,  and  he  surrenders  his 
policy  before  the  expiration  of  that  time,  he  shall  be  entitled  to  such  pro- 
portion of  the  premium  as  corresponds  with  the  unexpired  time.  Joshua 
Hendy  Mch.  Works  v.  American  etc.  Ins.  Co.,  33. 
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8.  Policies  nked  not  Disclose  the  Nature  of  the  Intehest  of  the  as- 
snred,  unless  some  conditioa  in  them  requires  such  disclosure.  liiggt  v. 
Commercial  Ins.  Co.,  716. 

4.  Interest  to  Which  It  Attaches.  —  A  policy,  if  otherwise  valid,  at- 
taches to  whatever  insurable  interest  the  assured  had,  whether  as  owner 
or  otherwise.     Id. 

6.  Insurable  Interest.  —  Whenever  there  is  a  Real  Interest  to  pro- 
tect, and  a  person  is  so  situated  with  respect  to  the  subject  of  insurance 
that  its  destruction  would,  or  might  reasonably  be  expected  to,  impair 
the  value  of  that  interest,  the  insurance  of  such  interest  is  not  a  wager 
within  the  meaning  of  the  statute  prohibiting  wager  policies.     Id. 

6.  Insurable  Interest. — Stockholder  of  a  Corporation  has  an  insur- 

able interest  in  the  corporate  property.     Id. 

7.  Forfeitures  are  not  Favored  in  Law,  and  courts  will  not  put  such  a 

construction  upon  the  conduct  of  parties  as  will  practically  produce  the 
same  result  as  a  declaration  of  forfeiture,  if  they  can  reasonably  do  other- 
wise.    Phoenix  Ins.  Co.  v.  Tomlinson,  203. 

8.  Waiver  of  Right  to  Declare  Forfeiture  of  Insurance  Policy  for 

Non-payment  of  Premium.  —  The  right  to  declare  a  forfeiture  of  a  pol- 
icy of  insurance  for  the  non-payment  of  premiums  may  be  waived,  and 
the  waiver  may  be  manifested  by  conduct  as  well  as  by  words.     Id. 

9.  Acceptance  of  Premium  afper  Loss  has  Occurred  is  Waiver  of  the 

right  to  declare  a  forfeiture  of  a  policy  of  insurance,  and  not  a  mere 
act  of  revivor,  and  confirms  the  contract  as  of  the  date  of  its  execu- 
tion.    Id, 

10.  Void  Condition  in  Policy.  —  A  clause  in  a  policy  of  fire  insurance  re- 
quiring the  certificate  of  an  officer  in  charge  of  the  tire  department  to 
be  furnished  with  proofs  of  loss  is  void.  Davis  Shoe  Co.  v.  Kitlanning 
Ins.  Co.,  904. 

11.  Duty  OF  Company  in  Reoard  to  Proof  of  Loss. — It  is  the  duty  of 
an  insurance  company,  on  receipt  of  proofs  of  loss,  to  return  them 
promptly  if  they  are  objectionable,  pointing  out  the  particular  defects, 
and  additional  information  required.  To  return  them,  accompanied  with 
a  general  reply  that  they  do  not  correspond  with  printed  instructions, 
is  insufficient  to  protect  the  company.    Id. 

12.  Waiver  of  Proof  of  Loss.  —  Where  an  insurance  company  retains 
proofs  for  fifty  days,  and  then  returns  them  without  any  specific  objec- 
tion, it  waives  its  right  to  any  further  or  more  complete  proofs,  and 
will  be  bound  on  the  policy,  notwithstanding  any  conditions  contained 
therein  respecting  such  proofs.    Id. 

13.  Waiver  by  Clerk.  —  An  ordinary  agent  of  an  insurance  company  has 
the  power  to  employ  clerks  to  discharge  the  ordinary  business  of  his 
agency,  and  a  waiver  which  the  agent  himself  could  make  may  be  made 
by  his  clerk.  The  act  of  the  clerk  is  the  act  of  the  agent,  and,  as  such, 
binds  the  company.  The  fact  that  the  clerk  is  compensated  for  his  ser- 
vices by  a  commission  does  not  limit  his  authority.  Arff  v.  Star  Fire 
Ins.  Co.,  721. 

14.  Clerks  of  Agents.  —  A  provision  of  a  policy  of  insurance,  that  no 
one  not  holding  a  commission  of  the  company  shall  be  considered  as 
its  agent,  does  not  prevent  the  agent's  employment  of  the  usual  and 
necessary  clerical  assistants,  nor  does  it  prevent  them,  when  employed, 
from  exercising  the  powers  usually  incident  to  their  position.     Id. 
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15.  NoTiCB  TO  AH  Ordinaey  INSURANCE  BROKER  18  not  notice  to  the  in- 
surer.    Id. 

16.  Insurance  Broker  is  One  Who  Acts  as  a  Middleman  between  the  as* 
sured  and  the  company,  and  who  solicits  insurance  from  the  public  under 
no  employment  from  any  special  company,  but  having  secured  an  order, 
he  either  places  the  insurance  with  a  company  selected  by  the  assured, 
or  in  the  absence  of  any  selection  by  him,  then  with  a  company  selected 
by  such  broker.  If  he  enters  into  the  exclusive  employment  of  the 
insurer  or  his  agent,  he  loses  his  character  as  an  insurance  broker,  and 
becomes  a  mere  clerk  or  employee,  and  any  notice  which  could  be  given 
to  a  clerk  or  employee  can  be  given  to  him.     Id. 

17.  Notice  of  Additional  Insurance  is  suflBcient  if  given  to  one  in  the 
employment  of  an  agent  to  whom  such  notice  might  properly  have 
been  given,  where  such  employee  solicited  the  original  insurance,  oc- 
cupies a  desk  in  the  office  of  such  agent,  and  his  duties  are  to  solicit 
insurance  for  tbe  exclusive  benefit  of  such  agent,  and  to  take  to  him  all 
risks  secured.     Id. 

18.  Evidence.  —  When  it  is  claimed  in  an  action  on  a  policy  of  insur- 
ance that  a  notice  of  additional  insurance  was  given  to  a  clerk  of  an 
agent  of  the  insurer,  and  that  its  being  so  given  was  sufficient  to  com- 
ply with  the  policy,  evidence  is  admissible  which  tends  to  show  that 
the  agents  employed  clerks  who  were  in  the  habit  of  attending  to  the 
details  of  the  business  and  of  signing  consents  for  additional  insurance. 
Id. 

19.  Witnesses — Proper  Cross-examination.  —  An  insurance  agent  who  has 
received  the  check  of  the  insured  for  the  premium  due  on  a  policy,  after 
a  loss  has  occurred,  and  has  held  it  for  two  weeks  without  objection,  and 
without  presenting  it  for  payment,  and  who  has  testified  that  there  was 
no  agreement  between  the  company  and  the  insured  that  the  latter  should 
have  time  in  whi«h  to  pay  the  premium,  may  be  asked,  on  cross-exami- 
nation, whether  or  not,  if  there  had  been  no  loss,  he  would  have  insisted 
upon  the  payment  of  the  check.    Long  v.  North  British  etc.  Ins.  Co.,  879. 

20.  Offer  of  Compromise  —  Waiver.  —  An  offer  to  compromise  a  loss  for 
half  the  amount  due  on  a  policy  of  insurance,  made  by  a  general  ad^ 
juster  without  authority  to  waive  or  alter  any  of  the  terms  of  pol- 
icies, and  without  any  admission  of  kability  on  the  part  of  the  company, 
does  not  constitute  a  waiver  of  the  right  to  forfeit  the  policy  under  a 
clause  providing  for  forfeiture  in  case  the  premises  shall  become  va- 
cant and  unoccupied.     Richards  v.  Continental  Ins.  Co.,  611. 

21.  Occupancy  of  Dwelling.  — An  insured  dwelling  which  has  been  aban- 
doned as  a  dwelling  two  days  before  its  loss  by  fire,  and  with  no  inten- 
tion to  return,  is,  in  law,  vacant,  within  the  meaning  of  an  insurance 
policy  providing  that  it  shall  be  void  if  at  any  time  the  house  shall  be- 
come vacant  or  unoccupied.     Id. 

22.  Certificate  of  Membership  of  Mutual  Benefit  Society  is  Contract 
OF  Insurance.  —  The  certificate  of  membership  issued  to  a  member  of 
a  mutual  benefit  society  is  a  contract  of  insurance,  and  his  right  to  re- 
cover upon  it  does  not  depend  upon  the  action  of  the  officers  of  the 
society,  for  if  he  has  performed  his  part  of  the  contract  and  is  totally 
disabled  by  disease  or  accident,  he  has  a  complete  cause  of  action.  A 
refusal  by  the  officers  of  the  society  to  allow  the  claim  will  not  defeat  a 
xecovery.     Svpreme  CouncH  v.  Forsinger,  196. 
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23.  Complaint  agatxst  Mutual  Benefit  Socibtt  ow  Certietcate,  whem 
Sufficient.  —  la  an  action  upon  a  certificate  of  membership  of  a  mutual 
benefit  insurance  society,  it  is  suflBcient  for  the  plaintiff  in  his  complaint 
to  allege  the  contract  with  the  corporation,  performance  of  the  condi- 
tions on  his  part,  that  he  has  been  totally  disabled,  and  that  he  has  mada 
proper  proof  of  his  disability.  He  is  not  bound  to  allege  that  his  proofs 
are  such  as  satisfied  the  corporate  officers.     Id. 

24.  Arbitrart  Rejection  of  Claimant's  Proofs  by  Officers  or  Mutual 
Benefit  Society  Ineffectual.  —  While  a  member  of  a  mutual  benefit 
society  is  bound  to  comply  with  the  requirements  of  the  valid  by-laws  of 
the  association,  the  officers  cannot  defeat  his  claim  by  arbitrarily  rejecting 
his  proofs  as  unsatisfactory,  or  by  wrongfully  declaring  that  he  had  not 
done  what  his  contract  and  the  by-lawa  of  the  association  required  of  him. 
Id. 

25.  Mutual  Benefit  Society  may  provide  for  Presentation  of  Claims 
TO  its  Officers.  —  It  is  competent  for  a  mutual  benefit  society  to  pro- 
vide for  the  presentation  of  claims  to  officers  designated  in  its  by-laws, 
and  it  may  also  prescribe  a  mode  of  procedure,  provided  such  mode  is 
not  such  as  to  deprive  parties  of  property  rights.     Id. 

26.  By-law  of  Benefit  Society  Requiring  Appeal  to  Governing  Body 
Valid.  —  A  by-law  of  a  mutual  benefit  society  requiring  the  presenta-  • 
tion  of  claims  for  benefits  to  be  made  to  its  subordinate  officecs,  and  re- 
quiring, in  case  of  a  decision  by  them  adverse  to  the  claimant,  an  appeal 
to  the  governing  body  of  the  society,  is  reasonable  and  valid,  notwith- 
standing an  attempt  to  make  the  decision  conclusive  is  abortive.  The 
provision  attempting  to  make  the  decision  of  the  governing  body  final 
and  conclusive  is  so  distinct  and  different  from  the  provisions  concern- 
ing appeals  that  its  invalidity  does  not  destroy  their  force.     Id. 

27.  Failure  to  Appeal  to  Governing  Body  of  Bemefit  Society  Abates 
(Action.  —  In  an  action  by  a  certificate-holder  against  a  mutual  benefit 
society  whose  by-laws  require  an  appeal  to  the  governing  body,  an 
answer,  alleging  the  failure  of  the  plaintiff  to  make  such  appeal  before 
bringing  the  action,  is  good  as  a  plea  in  abatement.     Id. 

See  Contracts,  7. 

INSTRUCTIONS. 
See  Appeai  and  Error,  2;  Criminal  Law,  17-19;  Trial,  5-8. 

I  O  U. 

See  Intkeest,  1;  Negotiable  Instruments,  9. 

INTEREST. 

1.  In  general,  where  th«re  is  a  loan  without  any  stipulation  to  pay  interest, 

and  where  one  owes  money  to  another,  having  been  guilty  of  no  wrong 
in  obtaining  and  no  default  in  retaining  it,  interest  is  not  chargeable. 
Therefore  interest  cannot  be  collected  on  an  I  O  U,  where  there  has 
been  no  demand  for  its  payment.     Oay  v.  Rooke,  434. 

2.  Rule  for  Computing.  —  In  case  of  partial  payments,  interest  should  be 

computed  by  applying  the  payment  in  discharge  of  the  matured  interest, 
and  the  surplus,  if  any,  upon  the  principal,  after  which  interest  should 
be  computed  on  the  principal  remaining  due.  If  the  payment  is  less 
than  the  interest,  the  surplus  thereof  must  not  be  added  to  the  principal^ 
Am.  St.  Kep.,  Vol.  XXL  —62 
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but  interest  must  be  compnted  on  the  former  principal  until  the  aggre« 
gate  payments  exceed  the  interest  due,  when  the  surplus  must  be  applied 
toward  discharging  the  principal,  after  which  interest  must  be  computed 
on  the  new  principal.  Wallace  v.  Glaaer,  556. 
8.  Computation  of.  —  Under  a  statute  allowing  interest  to  be  computed 
upon  interest  after  it  matures,  such  computation  can  continue  only  until 
the  debt  matures,  after  which  simple  interest  is  to  be  cast  upoQ  the 
principal  until  the  time  of  liquidation.     Id. 

JOINT  LIABILITY. 

Release  av  One  oi  Two  Joint  Debtors  does  not  Discharge  the  Other 
WHEN.  —  Where  a  release  of  one  of  two  joint  debtors  expressly  provides 
that  it  shall  not  afiFect  or  impair  the  claim  of  the  creditor  against  the 
other  debtor,  the  latter  is  not  discharged  thereby.  The  equitable  rule 
which  now  prevails  gives  to  a  release  operation  according  to  the  intention 
of  the  parties  and  the  justice  of  the  case.  Whittemore  v.  Judd  etc  Oil 
Co.,  708. 

See  Assignment,  4;  Nuisances,  4. 

JUDGMENTS  AND  DECREES. 

1.  Judgment,  Merger  by. — One  Tort  can  Give  but  One  Cause  of  Ac- 

tion, though  it  injures  different  parcels  of  property.  Hence  if  a  railway  is 
wrongfully  constructed  and  operated  along  a  street  in  front  of  two  lots 
situated  a  short  distance  from  each  other,  but  belonging  to  the  same  pro- 
prietor, and  he  brings  an  action  to  recover  damages  occasioned  to  one  lot 
by  the  railroad,  his  claim  for  damages  to  both  is  merged  in  the  judgment, 
and  there  can  be  no  further  recovery.  Deronio  v.  Southern  Pacific  E.  R. 
Co.,  57. 

2.  Judgment,  Merger  by,  on  a  Collateral  Security.  —  If  the  maker  of  a 

promissory  note  agrees  to  procure  an  indorser  thereof,  and  fails  to  do  so, 
and  an  action  is  brought  against  him  upon  this  agreement,  and  a  judg- 
ment recovered  in  which  the  damages  are  assessed  at  a  sum  equal  to  the 
amount  due  on  the  note,  such  judgment,  remaining  unsatisfied,  will  not 
preclude  a  recovery  on  the  note  for  the  amount  thereof.  Vanuxem  v. 
Burr,  458. 

3.  Judgment,  Merger  by.  —  If  a  Person  Gives  Two  Contracts,  each 

constitutes  a  cause  of  action  upon  which  judgment  may  be  recovered 
against  him,  though  the  satisfaction  of  one  of  the  judgments  may  ope- 
rate as  a  satisfaction  of  the  other,     id. 

4.  Decree  Determining  Conflicting  Claims  of  Title.  —  Decree  against 

Non-resident  Defendant,  based  upon  service  of  process  by  publication, 
in  an  action  to  determine  conflicting  claims  to  real  property  situated 
within  this  state,  is  valid.  The  state  has  power  to  provide  for  the  de- 
termination of  such  claims,  and  to  authorize  the  service  of  process  on 
non-resident  defendants  by  the  publication  thereof.  Perkins  v.  Wake- 
ham,  67. 

6.  Decrees  Quieting  Title,  while  not  strictly  in  rem,  partake  of  the  nature 
of  judgments  in  rem,  and  may,  therefore,  be  supported  by  the  service 
of  process  on  a  non-resident  defendant  by  publication.    Id. 

6.  Judgments,  when  Binding  on  Non-residents  without  Personal  Ser- 
vice. —  An  action  by  a  citizen  of  one  state  in  a  court  of  another  state 
against  a  citizen  of  another  state,  by  which  plaintiff  claims  title  to  an 
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undivided  one-half  interest  in  joint  ownership  with  defendant  in  a  judg- 
ment concerning  property,  rendered  in  the  court  where  the  present  suit 
13  brought,  but  which  is  pending  on  writ  of  error  in  the  supreme  court 
of  the  United  States,  is  substantially  a  proceeding  in  rem;  and  an  ex- 
ception to  the  jurisdiction  of  the  court  rathtie  personce,  tendered  by  a 
curator  ad  hoc  appointed  to  represent  the  absent  defendant,  on  the 
ground  that  the  latter  has  not  been  personally  served,  is  not  good.  Sub- 
stituted service  by  citation  is  effectual  in  such  case,  and  the  judgment 
rendered  thereon  wUl  bind  the  absent  defendant  as  to  the  property 
specially  affected  thereby.      Young  v.  Upshur,  381. 

7.  Res  Judicata.  —  The  estoppel  of  a  former  judgment  extends  to  every  ma- 

terial matter  within  the  issues  which  was  expressly  litigated  and  deter- 
mined, and  also  to  those  matters  which,  although  not  expressly  determined 
are  comprehended  and  involved  in  the  things  expressly  stated  and  de- 
termined, whether  or  not  they  were  expressly  litigated  and  considered. 
It  is  not  necessary  to  the  conclusiveness  of  a  former  judgment  that 
issue  should  have  been  taken  upon  the  precise  point  controverted  in  the 
second  action.  Whatever  is  necessarily  implied  in  the  former  decis. 
ion  is,  for  the  purposes  of  the  estoppel,  deemed  to  have  been  actually 
decided.    Huntley  v.  Holt,  71. 

8.  Id.  —  The  only  matter  essential  to  making  a  former  judgment  on  the  merits 

conclusive  between  the  parties  is,  that  the  question  to  be  determined  in 
the  second  action  is  the  same  question  judicially  settled  in  the  first.  A 
judgment  is  conclusive  not  only  as  to  the  subject-matter  in  the  suit,  but 
as  to  all  other  suits  which,  though  concerning  other  subject-matter, 
involve  the  same  question  in  controversy.  Accordingly,  the  record  of  a 
finding  of  indebt«dness  in  favor  of  a  party  to  one  suit  is  admissible  and 
conclusive  in  a  subsequent  suit  brought  by  his  assignee  to  recover  the 
same  debt  from  the  same  judgment  debtor.     Id, 

9.  Res  Judicata  —  Writ  of  Prohibition.  —  When,  in  an  action  between 

mother  and  son,  to  which  the  administrator  of  the  latter  is  made  a  party, 
a  deed  purporting  to  have  been  executed  by  the  mother  is  adjudged  to 
have  been  a  forgery,  such  administrator  cannot  afterwards  maintain  an 
action  against  her  attorney  to  recover  damages  for  his  alleged  mutilation 
of  the  deed.  The  subject-matter  of  the  latter  action  is  res  judicata,  and 
a  writ  of  prohibition  will  lie  to  stay  all  proceedings  therein.  Bates  v. 
Kelley,  554. 

10.  Conclusiveness  of,  when  Based  upon  False  Return.  —  Where 
plaintiff  acts  in  good  faith  in  obtaining  a  judgment  upon  the  return 
of  a  sheriff,  indorsed  upon  the  summons,  that  it  was  executed  on  the 
defendant,  though  in  fact  it  was  not,  the  return  is  conclusive  as  between 
the  plaintiff  and  defendant.  Such  false  return,  though  procured  by  one 
of  the  defendants,  and  that  defendant  the  husband  of  the  wronged  de- 
fendant, will  not  justify  setting  aside  the  judgment  as  against  the  inno- 
cent plaintiff.  The  remedy  is  against  the  wrong-doers  to  recover  damages. 
Thomas  v.  Ireland,  356. 

11.  Collateral  An'ACK. — A  judgment  aigainst  the  assignor  of  an  estate 
for  the  benefit  of  creditors,  and  in  favor  of  a  creditor,  cannot  be  collat- 
erally attacked  by  other  creditors  on  the  ground  that  execution  issued 
thereon  prematurely;  they  can  only  attack  it  for  fraud  and  collusion  to 
hinder  and  delay  them.     Estate  of  Hanika,  907. 

12.  Judgments,  when  may  be  Collaterally  Attacked.  —  A  judgment  or 
decree  obtained  by  fraud  and  collusion  of  tiie  parties  to  it,  for  the  par* 
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pose  of  defrauding  a  tbird  person,  may  be  attacked  by  bim  in  a  collateral 
proceeding.     Id. 

13.  Judgments,  when  cannot  be  Collaterally  Attacked.  —  A  party  who 
alleges  that  a  judgment  has  been  obtained  against  him  by  fraud  may 
attacl^  it  directly,  by  appeal  from  or  by  motion  to  open  it,  but  cannot 
attack  it  collaterally  in  an  action  to  recover  money  collected  by  regular 
process  issued  upon  it.     Id. 

14.  Judgment  on  Warrant  ob"  Attorney,  when  cannot  be  Collaterally 
Attacked.  —  A  judgment  entered  on  a  warrant  of  attorney  is  as  im- 
pervious to  collateral  attack  in  an  action  to  recover  money  collected  by 
regular  process  issued  upon  it  as  is  a  judgment  obtained  in  open  court. 
Id. 

16.  Motion  to  Vacate  a  Judgment  on  the  ground  that  it  is  void  is  not 
a  collateral  but  a  direct  attack.     Rdnhart  v.  Lttgo,  52. 

16.  Judgment  by  Default  Entered  by  a  Clerk  is  Void  when  he  is  not 
authorized  to  enter  it  by  statute,  as  where  he  acted  upon  a  return  of  the 
service  of  summons  not  sworn  to  nor  appearing  on  its  face  to  be  an 
oflScial  act.     Id. 

17.  Judgment  by  Default  when  the  Proof  of  the  Service  of  Summons 
IS  Defective  is  Void,  and  a  motion  to  vacate  it  cannot  be  successfully 
resisted  by  proving  that  the  summons  was  in  fact  properly  served. 
Such  proof  cannot  operate  by  relation  to  make  valid  a  judgment  void 
when  it  was  entered.     Id. 

18.  Relief  from  a  Judgment  will  not  be  Granted  in  Equity  on  the 
ground  that  the  attorneys  or  their  clerk  inadvertently  omitted  to  file  an 
undertaking  on  appeal  therefrom,  for  which  omission  such  appeal  was 
dismissed,  and  all  remedy  thereby  lost.     Daly  v.  Pennie,  61. 

19.  Relief  from  a  Decree  Distributing  the  Estate  of  a  decedent  will 
not  be  granted  in  ecpiity  on  the  ground  that  the  persons  interested 
did  not  receive  any  personal  notice  of  the  proceedings,  if  the  statute  did 
not  require  such  notice  and  there  is  no  allegation  that  such  notice  as  it 
did  require  was  not  given.     Id. 

20.  Sister  State  Judgments,  Presumfiion  in  Favor  of  —  Evidence  to 
Identify. — Where  a  judgment  record  in  a  suit  upon  a  replevin  bond, 
brought  in  another  state,  shows  a  copy  of  the  bond  set  out  at  length  in 
the  complaint  as  the  only  cause  of  action  relied  upon,  it  will  be  pre- 
sumed in  support  of  the  judgment  that  it  was  rendered  after  due  proof 
of  the  execution  of  the  bond  declared  on.  For  the  purpose  of  identi- 
fying such  judgment,  parol  evidence  is  admissible.  Knickerbocker  v. 
Wilcox,  595. 

See  Actions,  5;  Appeal  and  Error,  5;  Assignment  for  Benefit  of  Cred- 
itors, 2;  AlTACUMENT  AND  GARNISHMENT,  2,  3;  HOHESTEAD,  7;  MAR- 
RIAGE AND  Divorce,  8;  Partition,  4;  Process,  2;  Sheriffs,  2;  States, 
1;  Statutes,  5;  Suretyship,  1. 

JUDICIAL  SALES. 

1.  Judgment  Creditor  cannot  Redeem  from  his  Own  Salk.  —  A  judgment 
creditor  ia  not  entitled,  under  the  statute,  to  redeem  from  a  sale  made 
to  satisfy  a  judgment  entered  in  his  own  favor  as  well  as  in  favor  of 
other  lien-holders.     Ho7m  v.  Indianapolis  Nat.  Bank,  231. 

8.  Complaint  does  not  Show  Cause  of  Action  against  Sheriff  Who  Madk 
Sale  wuen.-^  A  complaint  which  seeks  to  redeem  from  a  sale  affirms 
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Che  lale,  and  there  can  therefore  be  no  cause  of  action  against  the 
sheriff  who  made  the  sale,  even  though  he  did  not  make  a  true  return. 
Id. 

See  Executors  AND  Administbatobs,  11. 

JURISDICTION. 

1.  Jurisdiction  not  Controlled  by  Allegations  in  Complaint.  —  A  decla- 

ration made  in  bad  faith,  alleging  an  excessive  value  for  the  purpose  of 
maintaining  a  suit  in  the  circuit  court  which  should  properly  be  brought 
in  a  justice's  court  because  of  the  amount  involved,  is  a  fraud  on  the 
court,  and  will  be  dismissed  on  motion  for  want  of  jurisdiction.  Fix  v. 
Sissung,  616. 

2.  If  the  Proof  of  Service  of  Process  is  not  Made  as  Required  by 

Law,  the  court  acquires  no  jurisdiction  over  the  person  of  the  defendant 
and  has  no  authority  to  render  judgment  against  him.  Reinkart  v.  Lugo, 
52. 

3.  The  Finding  or  Recital  of  Due  Service  of  Process  is  not  conclusive 

when  the  proof  of  service  is  a  part  of  the  judgment  roll,  and,  as  it  ap- 
pears in  such  roll,  is  not  sufficient  evidence  of  such  service,  as  where  it 
is  not  sworn  to  nor  does  it  appear  to  be  certified  by  any  officer  aa  bia 
act.     Id. 
See  Actions,  2;  Contracts,  7;  Malicious  Prosecution;  Wills,  9. 

JURY  AND  JURORS. 
See  Criminal  Law,  4;  Evidence,  7;  Trial,  9-11. 

LAKES. 
See  Watercourses. 

LANDLORD  AND    TENANT. 

1.  Breach  of  Condition  in  Lease  —  Re-entry  by  Landlord  in  Pos- 

session. —  Where  by  the  terms  of  a  lease  the  landlord  is  entitled  to 
remain  in  possession  subject  to  the  rights  of  the  tenant,  the  landlord 
need  not  make  a  formal  re-eutry,  in  order  to  take  advantage  of  the  breach 
of  a  forfeiture  clause  inserted  in  the  lease  for  his  benefit.  His  election 
to  forfeit  while  he  is  in  actual  possession  is  a  constructive  entry  under 
his  title.     Ray  v.   Westeiti  Pennsylvania  Natural  Gas  Co.,  922. 

2.  Forfeiture  of  Lease  for  Breach  of  Condition. — Where  a  condition 

in  a  lease  is  inserted  solely  in  the  interest  of  the  landlord,  the  lease  is 
void  upon  a  breach  of  the  condition,  if  the  landlord  by  some  positive 
act  elects  to  take  advantage  of  it,  but  the  tenant  cannot  set  up  his  own 
default  as  a  cause  of  forfeiture.    Id, 

3.  Forfeiture  of  Lease  as  Defense   by  Tenant.  — Where  a  lease  con- 

tains a  forfeiture  clause  providing  that  the  tenant  shall  complete  an 
oil-well  within  a  certain  time  or  pay  the  laadlord  specified  sums  semi- 
annually until  completion,  and  in  default  of  performance  of  such  con- 
dition the  lease  shall  become  null  and  void,  the  landlord  has  the  option 
either  to  declare  a  forfeiture  or  to  affirm  the  continuance  of  lease  after  a 
breach  of  the  condition;  and  if  he  does  not  choose  to  avail  himself  of  the 
forfeiture,  it  cannot  be  set  up  as  a  defense  by  the  tenant  to  an  action  in 
affirmance  of  the  lease.     Id. 
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L  Landlord  akd  Tikant  —  Enforckmbnt  or  Lbask  bt  Markisd  Womaw. 
—  Where  a  married  woman  whose  lease  is  not  binding  upon  her,  because 
not  properly  acknowledged,  has  complied  with  all  the  conditions  thereof, 
her  coverture  cannot  be  set  up  as  a  defense  in  an  action  on  the  lease. 
Id. 

LEASE. 
See  Landlord  and  Tenant;  Railsoad  Coupanibs,  1, 

LEGISLATURE. 

Lsqislatiyz  Control  or  State  Funds.  —  The  control,  disposition,  and  ap- 
propriation of  state  funds  to  the  payment  of  debts  against  the  state  are 
powers  exclusively  belonging  to  the  legislature,  and  cannot  be  delegated 
to  or  exercised  by  the  courts,  under  the  Louisiana  constitution.  Carter 
T.  State,  401. 

LIBEL  AND  SLANDER. 

1.  Gravamen  of  Libel  Consists  in  its  Publication.  —  Accordingly,  the 

fact  that  a  libelous  card  or  advertisement  was  written  by  a  person  other 
than  the  publisher  will  not  exonerate  the  latter  from  liability.  ifi7ey  v. 
Lee,  358. 

2.  Advertisement  Charging  Falsehood.  —  A  written  or  printed  publica- 

tion which  tends  to  degrade  or  disgrace  the  person  about  whom  it  is 
written  or  printed,  or  which  tends  to  render  him  odious,  ridiculous,  or 
contemptible  in  the  estimation  of  his  friends  or  acquaintances  or  the 
public,  is,  per  se,  actionable  as  libelous.  Accordingly,  the  publication  of 
a  card  in  a  newspaper,  charging  a  person  with  having  uttered  a  falsehood, 
is  libelous  per  se.     Id. 

3.  Defamatory  Advertisement.  —  An  advertisement  proclaiming  the  defa- 

mation of  a  person's  character,  and  averred  to  have  been  published  with- 
out malice,  as  a  matter  of  news,  is  not  the  subject  of  a  lawful  advertise- 
ment unless  it  is  proved  to  be  true,  and  in  the  absence  of  such  proof,  the 
publisher  must  answer  in  damages.     Id. 

4.  Charging  Person  with  Being  a  Returned  Convict.  —  A  false  publi- 

cation in  a  newspaper,  concerning  a  person,  that  he  has  been  a  convict 
in  a  state  penitentiary,  is  libelous  per  se.     State  v.  Brady,  296. 

5.  Criticism  is  Discussion;  or  as  applicable  in  libel  csises,  a  censure  of  the 

conduct,  character,  or  utterances  of  the  person  criticised.  Belknap  v. 
BaU,  622. 

6.  Criticism  of  Official  Candidate.  —  When  one  becomes  a  candidate  for 

public  office,  he  thereby  deliberately  places  his  conduct,  character,  and 
utterances  before  the  public  for  their  discussion  and  consideration.  They 
may  be  criticised  according  to  the  taste  of  the  writer  or  speaker,  and  the 
law  will  protect  them  in  so  doing,  provided  their  statements  of  or  refer- 
ence to  the  facts  upon  which  their  criticisms  are  based  observe  an  honest 
[  regard  for  the  truth.     In  such  discussion  the  law  gives  a  wide  liberty. 

Within  this  limit  public  journals,  public  speakers,  and  private  individ- 
uals may  express  opinions  and  indulge  in  criticisms  upon  the  character 
or  habits  or  mental  and  moral  qualifications  of  official  candidates.    Id. 

7.  False  Statement  of  Utterances  of  Official  Candidate.  —  A  false  and 

malicious  published  statement  that  a  candidate  for  public  office  gave 
utterance,  either  in  writing  or  in  speech,  to  certain  language,  imply 
ing  his  ignorance  and  unfitness   for  office,  is  neither  privileged  crit 
cism  nor  expression  of  opinion,  but  is  libelous.     Such  statement  is 
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Id. 
9.  Fauk  Stathmbnt  oj  Utterangbs  of  Official  Candidate  —  A  false 
uid  malicious  publication  in  a  newspaper,  in  a  coarse  and  blotted  imi* 
tation  of  the  handwriting  of  a  candidate  for  office,  purporting  to  be  a 
fac-simile  of  the  words,  "  I  don't  propose  to  go  into  debate  on  the  tariff 
differences  on  wool,  quinine,  and  all  the  things,  because  I  ain't  built 
that  way.  —  Charles  E.  Belknap, "  or  such  publication  of  a  report  of  a 
speech  made  by  him  in  which  he  is  made  to  give  utterance  to  language 
to  the  same  effect,  is  libelous.     Id. 

9.  Chabacter  and  Reputatio!?  of  Candidates  for  public  office  are  pro- 

tected from  malicious  attack  by  the  same  rules  as  are  those  of  private 
individuals.  Greater  latitude  is  allowed  in  the  case  of  the  former  than 
in  the  latter;  and  beyond  this  the  same  rule  applies  to  both.     Id. 

10.  Privilkgbd  Communications.  —  In  actions  for  libel,  qualified  privilege 
extends  to  all  communications  made  bona  fidt  upon  any  subject-matter 
in  which  the  party  communicating  has  an  interest,  or  in  reference  to 
which  he  has  a  duty,  to  a  person  having  a  corresponding  interest  or 
duty,  and  embraces  cases  where  the  duty  is  not  a  legal  one,  but  is  of 
a  moral  or  social  character  of  imperfect  obligation.  Poilasky  v.  Minch' 
ener,  516. 

11.  PCBLICATION   OP  FALSEHOOD  IS  NEVER  PRIVILEGED.      No  public  interest 

can  be  subserved  by  its  publication  and  circulation.  If  false  statements 
are  published  in  good  faith,  with  an  honest  belief  of  their  truth,  dam- 
ages  may  be  reduced  to  a  minimum.  No  other  rule  will  protect  the 
freedom  of  the  press  and»the  rights  of  individuals.  Belknap  v.  Ball, 
622. 

12.  Freedom  of  Press.  —  The  constitutional  guaranty  of  "  the  freedom  of 
the  press "  is  simply  intended  to  secure  to  the  conductors  of  the  press 
the  same  rights  and  immunities,  and  such  only,  as  are  enjoyed  by  the 
public  at  large,  in  relation  to  criticising  the  acts  of  public  officers  and 
private  individuals.     Riley  v.  Lee,  358. 

13.  Mercantile  Agency  —  Privileged  Communication.  —  A  mercantile 
agency  does  not  stand  in  such  relation  either  of  interest  or  duty  with 
its  subscribers  that  communications  from  it  to  them  generally  are  privi- 
leged. Exceptions  exist  in  relation  to  those  persons  who  are  interested 
in  obtaining  the  particular  information  and  to  whom  it  is  furnished  upon 
special  request.  To  this  extent,  and  no  further,  are  such  communica- 
tions protected  by  a  qualified  privilege.     Pollasky  v.  Minchener,  516> 

14.  Libel  by  Mercantile  Agency.  —  False  publications  respecting  the 
character  and  financial  standing  of  a  business  man,  furnished  by  a  mer- 
cantile agency  to  its  subscribers  generally,  without  request,  is  libelous, 
and  not  privileged,  though  made  in  good  faith.     Id. 

16.  Libel  by  Agent  of  Mercantile  Agency.  —  A  general  agent  and  dis- 
trict business  manager  for  a  mercantile  agency  who  furnishes,  or  causes 
to  be  furnished,  through  his  chief  clerk,  to  its  subscribers  generally, 
without  request,  false  publications  respecting  the  character  and  finan- 
cial standing  of  a  business  man,  is  liable  in  an  action  for  libel  therefor, 
as  such  communications  are  not  privileged.     Id. 

16.  Malice  in  Libel  Consists  in  Intentionally  Publishing,  without 
justifiable  cause,  any  written  or  printed  matter  which  is  injurious  to 
the  character  of  another;  and  everything  written  and  published  of  another 
tiiat  is  injurious  to  his  character  must,  for  the  purposes  of  the  action,  be 
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ialcan  fo  he  false,  until  It  Is  sbown  by  plea  and  proof  to  he  tme;  and 
the  presumption  of  malice  remains  through  the  entire  case  until  it  is  met 
by  plea  and  proof  of  a  contrary  motive,  or  that  the  publication  was  jus- 
tifiable.     Jiiley  v.  Lee,  358. 

17.  ExFBKSS  Malice  is  Pkesumed,  and  need  not  be  Proved,  when  the 
words  published  are  libelous  per  se.     State  v.  Brady,  296. 

18.  Republication  as  Evidence  of  Malice.  —  The  republication  of  a 
newspaper  article,  after  the  commencement  of  an  action  charging  it  to 
be  libelous,  with  comments  thereon  by  the  defendant,  may  be  evidence 
of  malice.      Welch  v.  Tribune  Pub.  Co.,  629. 

19.  Evidence  —  Malice.  —  In  an  action  of  libel  against  a  newspaper  pub- 
lisher for  charging  that  a  jury  perjured  themselves  in  returning  a 
verdict,  evidence  on  the  part  of  the  plaintiff  as  to  whether  or  not  any 
influence  other  than  that  of  the  evidence  and  the  instructions  and  argu- 
ments of  counsel  was  brought  to  bear  upon  him  as  a  juror  in  the  consid- 
eration and  conclusion  of  bis  verdict  is  immaterial,  and  inadmissible  to 
show  malice.     Id. 

20.  Evidence  of  Malice.  —  In  an  action  of  libel  against  the  publisher  of 
a  newspaper  for  charging  that  a  jury  perjured  themselves  in  rendering 
a  verdict,  evidence  that  a  written  request,  signed  by  all  the  jurors,  re- 
questing such  publisher  to  make  a  retraction,  is  admissible  to  show 
malice,  upon  proof  that  such  request  reached  such  publisher.     Id. 

21.  Evidence  ot  Justification. — In  an  action  of  libel  against  the  pub- 
lisher of  a  newspaper  for  charging  that  a  jury  perjured  themselves  in 
rendering  a  verdict,  evidence  that  other  newspapers  published  in  the 
place  where  the  verdict  was  rendered  severely  criticised  the  action  of 
the  jury  as  extraordinary  is  admissible  in  justification.     Id. 

1i2.  Evidence  of  Motive  fob  Verdict.  —  In  an  action  of  libel  by  a  juror 
against  a  publisher  of  a  newspaper  for  charging  that  a  jury  perjured 
themselves  in  rendering  a  verdict,  the  plaintiff,  as  a  witness  in  his  own 
behalf,  cannot  be  compelled,  on  cross-examination,  to  state  his  motives 
or  reasons  for  finding  the  verdict.     Id, 

23.  Libel  of  Jury.  — A  newspaper  publication  charging  that  a  jury  have 
perjured  themselves  in  rendering  a  verdict  is  libelous.     Id. 

24.  Words  not  Defamatory  will  Support  an  Action  for  Slander,  if 
.   they  are  falsely  and  deliberately  uttered  to  work  injury,  and  accomplish 

their  intended  purpose.     Morasse  v.  Brochu,  474. 

25.  Words  are  Actionable  per  Se  which  convey  an  imputation  upon  one 
in  the  way  of  his  profession  or  occupation,  and  in  such  case  there  need 
be  no  averment  of  special  damages.     Id. 

26.  A  Priest  is  Liable  to  an  Action  for  Slander,  if,  referring  to  a 
physician  who  has  contracted  a  second  marriage  before  the  death  of 
his  divorced  wife,  he  informs  his  congregation,  in  effect,  that  the  fact  of 
such  marriage  is  to  excommunicate  the  person  referred  to,  and  that  if 
any  of  them  should  be  sick,  and  in  want  of  the  priest's  assistance,  they 
need  not  send  for  him  if  such  physician  was  there,  because  he,  the  priest, 
would  not  be  in  the  same  room  with  him.  These  words  were  a  virtual 
instruction  that  the  person  referred  to  was  an  unsuitable  and  improper 
person  to  be  employed  as  a  physician,  and  a  direction  not  to  employ  him, 
on  pain  of  losing  caste  in  the  church  and  the  ministrations  of  its. priest. 
Id. 

27.  Words  Actionable  per  Se. -r- The  words,  "What  are  you  doing  witfr 
that  nine-dollar  black-mailer  here  ?  "  spoken  of  an  employee  to  her  em* 
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ployer  by  a  stockholder  and  director  in  the  company  for  whom  sha 
works,  are  not  a  privileged  communication,  but  are  slanderous,  and  ac- 
tionable per  se.     He^  v.  Sparks,  300. 

28.  Measure  or  Damages.  —  Where  the  words  spoken  are  slanderous  per 
Be,  and  are  uttered  maliciously,  punitive  as  well  as  compensatory  dam* 
ages  may  be  recovered.     Id. 

29.  Privilegb  of  Communication  must  be  Pleaded.  —  In  slander,  the  is- 
sue that  the  words  spoken  were  a  privileged  communication  is  not 
raised  by  a  general  denial.  Such  privilege  must  be  specially  pleaded. 
Id. 

80.  Pleading.  — The  Names  of  Persons  Who  have  Ceased  to  Employ 
Plaintiff  need  not,  it  has  been  held,  be  stated  in  a  complaint  in  an 
action  to  recover  special  damages  for  slander,  whereby  plaintijQf  was  in- 
jured in  his  trade  or  profession.  The  rule  upon  this  subject  in  Meissa- 
chusetts  discussed,  but  not  decided.     Morasse  v.  Brochu,  474. 

31.  Evidence  in  Aggravation  of  Damages. — Where  a  physician  has 
sued  a  priest  for  slander,  it  is  proper  to  prove,  in  aggravation  of  dam- 
ages, that  after  the  action  was  brought  the  defendant  referred  to  it  in 
the  presence  of  his  congregation,  and  said,  "We  shall  see  if  the  church 
shall  destroy  the  vermin  or  the  vermin  the  church."  Id. 
See  Criminal  Law,  12,  13. 

LIFE  ESTATES. 
See  Wills,  12-14. 

LIMITATIONS  OF  ACTIONS. 

1.  Absence  from  State.  —  If  a  defendant  is  absent  from  the  state  when  a 

cause  of  action  accrues  against  him,  his  occasional  or  frequent  visits 
to  the  state,  giving  the  plaintifiF  an  opportunity,  by  the  exercise  of 
ordinary  diligence,  to  commence  an  action  against  him,  will  be  of  no 
avail  to  him  under  a  plea  of  the  statute  of  limitations,  however  open 
and  notorious  his  visits  may  have  been,  unless  he  has  been  within 
the  state  and  the  jurisdiction  of  her  courts  for  the  full  period  limited 
by  the  statute,  either  continuously  or  in  the  aggregate.  Stanley  v.  Stan- 
ley, 806. 

2.  Absence  from   State.  —  The  statute  of  limitations  does  not  run  in  favor 

of  a  defendant  while  he  is  absent  from  the  state,  no  matter  if  he  was 
so  absent  when  the  cause  of  action  accrued;  and  whenever  he  departs 
from  the  state  after  having  come  into  it,  the  running  of  the  statute  is 
suspended  from  that  time  and  during  his  absence,  whether  the  cause 
of  action  first  accrued  while  he  was  in,  or  while  he  was  absent  from, 
the  state.     Id. 

3.  Amendments  Bringing  in  New  Parties.  — Where  a  plaintifiF  commences 

his  action  against  a  corporation,  and  it  is  served  with  summons  as  such, 
when  no  such  corporation  exists,  and,  after  the  statute  of  limitations  has 
fully  run,  he  amends  his  petition  so  as  to  bring  in  new  parties  as  part- 
ners and  defendants,  the  new  parties  so  brought  in  may  successfully 
rely  upon  the  statute  of  limitations  as  a  defense.  Leatlierman  v.  Times 
Co.,  342. 
See  Corporations,  15-18;  Deeds,  5;  Executions,  3-5;  Trust  and  Trus- 
tees, 2. 
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LOST  INSTRUMENTS. 
See  Wills,  19,  20. 

LOTTERY. 
See  Criuinal  Law,  1 4.  15. 

MALICE. 
See  Criminal  Law,  5,  23;  Damages,  2;  Libel  and  ISlandeb,  iO-21. 

MALICIOUS  PROSECUTION. 

1.  JuRlSDionoN.  —  Where  wrong  and  injury  is  done  by  a  malicious  suifc,  it 

i«  immaterial,  upon  principle,  whether  or  not  the  court  had  jurisdiction 
to  entertain  such  suit,  in  order  that  a  recovery  may  be  had  for  the  ma- 
licious prosecution.     AntcUffy.  June,  533. 

2.  It  is  not  Necessary,  in  Order  to  Maintain  action  for  the  malicious 

prosecution  of  a  civil  suit,  that  the  person  should  be  molested  or  his 
property  seized,  if  it  appears  that  the  suit  was  malicious,  without  prob* 
able  cause,  and  that  the  party  has  been  injured  or  damaged  thereby.    Id. 

3.  Action  for  Abuse  of  Process.  —  Where  process  is  willfully  made  use  of 

for  a  purpose  not  justified  by  law,  this  is  an  abuse  for  which  an  action 
will  lie.     Id. 

4.  Process,  Abuse  of.  — Obtaining  a  Judgment  by  Fraud  and  Perjury, 

not  based  upon  any  valid  demand,  and  suing  out  execution  upon  such 
judgment  knowing  it  to  be  false  and  fraudulent,  and  extorting  money 
under  such  execution,  is  an  abuse  of  process  for  which  an  action  will  lie. 
Id. 

MARRIAGE   AND  DIVORCR 

1.  Divorce  —  Admissions  as  Evidence. — In  an  action  for  divorce,  admis- 

sions of  a  party  against  himself  are  admissible  in  evidence,  if  obtained 
without  connivance,  fraud,  coercion,  or  other  improper  means.  Burke 
V.  Burke,  283. 

2.  Id.  —  Adultery    of    Both    Parties. — Divorce  is  a  remedy  provided 

for  the  innocent  party,  and  one  shown  to  be  guilty  of  adultery  cannot 
have  a  divorce  for  adultery  committed  by  the  other,  when  there  has  been 
no  condonation.    Id. 

3.  Id.  —  Adultery,  Proof  of.  —  In  an  action  for  divorce  on  the  ground  of 

adultery,  the  proof  must  be  clear,  positive,  and  satisfactory,  and  although 
presumptive  evidence  alone  is  sufficient  to  establish  adulterous  inter- 
course, the  circumstances  must  lead  to  it,  not  only  by  fair  inference,  but 
as  a  necessary  conclusion.  Appearances  equally  capable  of  two  interpre- 
tations, one  an  innocent  one,  will  not  justify  the  presumption  of  guilt. 
Id. 

4.  Id. — Adultery,  Proof  of. — In  an  action  for  divorce  on  the  ground 

of  adultery,  proof  of  frequent  opportunity  for  illicit  intercourse,  without 
proof  of  a  will  to  improve  it,  will  not  justify  an  inference  of  guilt;  it 
must  be  further  shown  that  the  parties  were  together  under  suspicious 
circumstances  not  to  be  easily  accounted  for  unless  they  had  the  corrupt 
design.  Id. 
6.  Extreme  Cruelty.  —  Where  a  husband  conveys  to  his  wife  his 
homestead  and  household  furniture,  constituting  the  bulk  of  his  prop- 
erty, after  which  his  wife  refuses  to  cohabit  with  him,  and  although 
allowing  him  to  keep  a  room  in  the  house,  finally  drives  him  from  it  by 


Index.  987 

merbug  away  and  leading  tb«  hoiiae  to  strangers,  this  constitutes 
extreme  crnelty  on  her  part,  which  entitles  the  husband  to  a  divorce. 
Menzer  v.  Jferaer,  606. 
fi.  DivoKCB  BECAasK  Or  TUK  IMPRISONMENT  OT  Defbhdant  in  a  state  priBon, 
or  in  a  jail  or  house  of  correction,  will  not  be  granted  when  such  im- 
prisonment is  in  another  state.  The  statute  making  imprisonment  a 
cause  for  divorce  means  imprisonment  in  this  state  for  some  oSense 
known  to  the  laws  thereof.     Leonard  v.  Leonard,  437. 

7.  Growing   Crop,   when  will  Pass  as  Part  op  Alimony.  —  A  crop  of 

wheat,  sown  on  land  by  the  husband  as  owner,  after  the  commencement 
by  his  wife  of  a  suit  for  divorce  and  alimony  against  him,  passes  to  the 
wife  as  a  purchaser,  by  a  decree  which  gives  her  the  land  in  dispute, 
and  does  not,  in  terms,  describe  or  refer  to  the  wheat.  Herron  v.  Her- 
ron,  854. 

8.  Decree  of  Divorce  Void,  where  neither  Party  Resides  in  Jurisdic- 

tion. —  Where  neither  the  plaintiff  nor  the  defendant  is  a  resident  of 
the  state  or  territory  in  which  a  decree  of  divorce  is  pronounced,  its 
courts  have  no  jurisdiction,  and  their  decree  is  void.  To  give  validity 
to  the  decree  of  a  court  in  a  suit  for  divorce,  one,  at  least,  of  the  parties, 
must  be  a  resident  of  the  state  or  territory  in  which  the  decree  is  ren- 
dered. The  courts  of  one  state  cannot,  by  judgment  or  decree,  fix  the 
status  of  the  citizens  of  another  state.  A  reply  to  an  answer  alleging 
that  the  defendant  had  procured  a  divorce  from  the  plaintiff  in  Mon- 
tana, having  been  a  resident  of  that  territory  for  more  than  the  period 
required  to  give  its  courts  jurisdiction,  which  alleges  that  neither  of  the 
parties  was  a  resident  of  Montana  at  any  time,  is  therefore  good.  Wal- 
Urn  T.  Watkina,  217. 

See  Wills,  7,  8. 

■( 

MARRIED   WOMEN. 
Bee  Husband  and  Wipe;  Landlord  and  Tenant,  4. 

MASTER  AND   SERVANT. 

1.  Railroad's  Liability  for  Negligence  of  Servant.  —  A  railroad  com- 

pany is  liable  for  the  negligence  of  its  servant  in  placing  and  leaving 
torpedoes,  of  which  he  has  the  custody,  on  its  track  at  a  point  where 
the  public,  including  children,  are  permitted  to  pass,  notwithstanding 
such  negligent  acts  of  the  servant  are  wanton,  reckless,  needless,  and 
against  the  rules  of  the  company.     Pittsburgh  etc.  E'y  Co.  v.  Shields,  840. 

2.  Custody  of  Dangerous  Instrument  —  LiABiLmr  for  Negligence  of 

Servant.  —  A  person  having  in  his  custody  instruments  of  danger 
must  keep  them  with  the  utmost  care,  and  one  charged  with  such 
duty  cannot  devolve  it  upon  his  servant,  so  as  to  exonerate  himself  from 
the  consequences  of  injury  caused  to  others  by  the  negligent  manner 
in  which  the  duty  in  regard  to  the  custody  of  such  instruments  may  be 
performed  by  such  servant.  Id. 
LiABiLn-Y  for  Negligence  of  Servant. — Whatever  the  servant  is  in- 
trusted  by  the  master  to  do  for  him  must  be  done  with  the  same  care 
and  prudence  that  would  be  required  of  the  master  acting  in  that  regard 
for  himself.  If  it  is  the  custody  of  dangerous  instruments,  the  servant 
must  observe  the  utmost  care.      Id. 
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4.  LlABILITT  FOR  NEGLIGENCE  OF  SERVANT  OuTSIDE  EMPLOYMENT.  —  A 
serrant  may  depart  from  his  employment  without  making  the 
master  liable  for  his  negligence,  and  he  so  departs  whenever  he  goes 
beyond  the  scope  of  his  employment  and  engages  in  affairs  of  bis  own. 
Id. 

6.  Liability  for  Negligence  of  Servant.  — A  servant  cannot  depart  from 
a  duty  intrusted  to  him  when  that  duty  regards  the  rights  of  others 
in  respect  to  the  employment  of  dangerous  instruments  by  the  master 
in  the  prosecution  of  his  business,  without  making  the  master  liable 
for  the  consequences  of  the  negligence  of  the  servant;  nor  is  it  neces- 
sary, to  make  the  master  liable,  that  there  should  be  specific  directions  as 
to  the  particular  act.  It  is  suflScient  if  the  general  relation  of  master 
and  servant  within  the  range  of  such  act  exists,  and  that  the  wrong  in- 
flicted  was  incidental  to  the  discharge  of  the  duty  with  which  the  servant 
was  intrusted.     Id. 

6.  Liability  for  Negligence  of  Servant.  —  Where  the  master  has  a  duty  to 

perform,  and  intrusts  it  to  his  servant,  who  disregards  it  to  the  injury 
of  another,  it  is  immaterial,  so  far  as  the  liability  of  the  master  is  con- 
cerned, with  what  motive  or  for  what  purpose  the  servant  neglects 
such  duty.     Id. 

7.  Employee  of  One  Employer  cannot,  without  his  Assent,  be  Made 

TO  Assume  Hazards  of  Service  Conducted  by  Another.  —  A  per- 
son entering  into  a  contract  of  service  with  one  employer  may  not, 
without  his  knowledge  or  assent,  be  made  to  assume  the  hazards  of 
a  service  conducted  by  another,  and  in  which  he  is  not  engaged,  and  thus 
be  personally  subjected  to  the  consequences  of  the  negligence  of  the 
latter,  without  remedy  against  him.  Brewer  v.  New  York  etc.  B.  R.  Co., 
647. 

8.  Liability  of  Railroad  Company  for  Death  of  Express  Messenger 

Resulting  from  its  Negligence.  —  A  railway  company  is  liable  for 
its  negligence  resulting  in  the  death  of  an  express  messenger  carried  ou 
its  road  free,  under  a  contract  between  it  and  the  express  company,  in 
which  it  is  stipulated  that  in  no  event,  whether  of  negligence  or  other- 
wise, shall  the  railway  company  be  responsible  for  property  carried  by 
it  free  of  charge,  where  there  is  no  evidence  t-hat  such  messenger  had 
any  knowledge  of  the  provisions  of  the  contract.  When  he  entered  the 
service  of  the  express  company  he  assumed  the  ordinary  hazards  inci- 
dent to  that  business  in  his  relation  to  that  company,  but  there  was  no 
presumption  or  implied  understanding  that  he  took  upon  himself  the 
risks  of  injury  he  might  suffer  from  the  negligence  or  fault  of  the  rail* 
way  company.     Id. 

9.  Employee's  Agreement  that  He  will  not  Hold  his  Employer  Liablb 

for  damages  resulting  from  the  negligence  of  the  latter,  or  his  servants 
or  agents,  is  without  consideration,  and  void,  when  the  former  was 
already  in  the  latter's  employment,  and  there  was  no  new  employment 
tendered  to  or  accepted  by  him,  and  no  promise  to  continue  to  employ 
him  after  the  execution  of  the  agreement.  Purdy  v.  Rome  etc.  R.  R.  Co., 
736. 

10.  Risk  Assumed.  —  Where  a  servant  has  full  knowledge  of,  and  is  abun- 
dantly cautioned  against  certain  sources  of,  danger,  and  voluntarily 
neglects  such  warnings,  and  takes  the  risk  of  such  perils  and  dangers, 
and  is  then  injured  through  the  negligence  of  the  master,  from  an  en- 
tirely  different  source  of   danger,  of  which  he  knew  and  could  know 
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nothing,  and  of  whose  existence  it  waa  the  duty  of  the  master  to  warn 
hini,  his  failure  to  heed  the  warning  given  does  not  constitute  contribur 
tory  negligence  as  to  the  injury  received.  Smithwick  v.  Ball  etc.  Co., 
104. 

11.  An  Employer  is  under  No  Obligation  to  Warn  an  employee  of 
danger  which  is  obvious,  nor  to  instruct  him  in  matters  which  he  may 
fairly  be  supposed  to  thoroughly  understand.  Nor  is  it  the  duty  of  the 
master  to  admonish  his  servant  to  be  careful,  when  the  servant  well 
knows  his  danger  and  the  importance  of  using  care  to  avoid  it.  It  is 
the  duty  of  the  servant  to  use  oare  proportionate  to  the  dangers  of  his 
situation  as  he  understands  it;  and  if  he  fails  to  do  so,  the  fault  is  his,  and 
not  his  master's.     Ciriackv.  Merchants^  W.  Co.,  438. 

12.  If  the  Work  of  a  Servant  Exposes  Him  to  Danger  of  which  he 
is  ignorant,  and  which,  from  his  youth  and  inexperience,  he  is  incapable 
of  comprehending  without  assistance,  it  is  the  duty  of  the  master,  if  he 
knows  or  ought  to  know  of  it,  to  give  him  such  warning  and  instruction 
as  is  necessary  for  his  safety.  To  determine  a  master's  duty,  the  inquiry 
must  be.  What  instruction  does  the  servant  appear  to  need  ?    Id. 

13.  If  a  Boy  Twelve  Years  of  Age  is  employed,  and  is  of  less  than  the 
average  intelligence  of  boys  of  his  age,  and  the  defendant  knew  or  ought 
to  have  known  this,  and  he  is  put  to  work  in  a  place  dimly  lighted,  in 
the  same  room  with  machinery  with  rapidly  revolving  gearing,  and  is 
told  to  go  between  the  machines  and  to  get  a  tool,  and  to  hurry,  and 
some  part  of  his  clothing  is  caught  in  the  gearing,  and  he  is  drawn  in  and 
injured,  there  is  sufficient  evidence  of  negligence  to  warrant  the  submis- 
sion of  the  case  to  the  jury,  if  the  injured  boy  had  not  been  working 
upon  or  near  the  dangerous  machinery,  and  was  sent  for  the  tool,  with- 
out being  given  any  warning  or  instruction  concerning  the  danger  at- 
tendant upon  his  getting  into  a  position  which  it  was  necessary  for  hiiu 
to  assume  in  getting  the  tool.     Id. 

14.  Contributory  Negligence — Dangerous  Position.  —  A  servant  by 
changing  his  position  at  work,  contrary  to  orders  and  after  a  warning  of 
danger,  voluntarily  takes  the  risks  of  all  perils  which  a  man  of  ordinary 
care  in  his  place  ought  to  have  known  or  co.uld  reasonably  have  antici- 
pated; but  as  to  dangers  arising  through  the  master's  negligence  from 
other  sources,  dangers  which  the  servant  was  not  bound  to  anticipate, 
and  of  whose  existence  he  had  no  knowledge,  he  takes  no  risk  and 
assumes  no  duty  of  taking  care;  and  if  injury  results  to  him  from  such 
dangers,  he  is  not  guilty  of  contributory  negligence.  Smithwick  v.  Hall 
and  Upson  Co.,  104. 

16.  Failure  to  Guard  Trap-door.  —  Where  injury  results  from  a  failure  of 
employees  to  properly  guard  an  open  trapdoor  while  in  use,  their  violation 
of  instructions  to  guard  it  cannot  be  shown  in  defense.  Engel  v,  SmiUi. 
649. 

MAXIMS. 

Party  seeking  equity  must  do  equity:  Datz  v.  PMllips,  864. 

MERCANTILE  AGENCY. 
See  Libel  and  Slander,  13-16. 

MERGER. 
See  Judgments,  1-3. 
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MORTGAGES. 

1.  Absolutb  Convetanct  as  Mortgage  —  Degree  of  Proof  to  Establish 

—  The  fact  that  an  absolute  conveyance  was  intended  as  a  mortgage 
must  be  established  by  a  clear  preponderance  of  the  evidence;  or  in 
other  words,  the  proof  of  that  fact  must  be  clear  of  reasonable  doubt. 
Winston  v.  Bumell,  289. 

2.  Priority  as  between  Mortgage  Notes.  —  Where  several  distinct  notes 

are  secured  by  one  mortgage,  no  one  of  them  has  any  preference  over  the 
rest  in  consequence  of  falling  due  at  an  earlier  date.  Jennings  v.  Moore, 
601. 

3.  Mortgage  Assignee's  Foreclosure  of  Part  Interest  —  Priority  of 

Lien  —  Redemption.  —  An  assignee  under  an  assignment  of  a  part  inter- 
est in  a  mortgage  and  the  notes  secured  thereby,  containing  no  provision 
for  any  priority  of  lien,  who  has  foreclosed,  and  upon  the  expiration  of 
the  time  in  which  to  redeem  has  purchased  the  equity  of  redemption,  and 
has  gone  into  possession  under  his  sheriff's  deed,  does  not  thereby  gain 
any  priority  of  right  over  the  assignor;  but  as  the  purchaser  of  the  equity 
of  redemption,  he  has  a  right  to  redeem  from  the  lien  of  the  assignor, 
and  failing  to  do  this,  the  premises  will  be  sold  and  the  proceeds  divided 
according  to  the  respective  interests  of  the  assignor  and  assignee.     Id. 

4.  Remedy  of  Junior  Mortgagee  where  Sheriff  Sells  Realty  as  Per- 

sonalty. —  If  a  sheriff  at  a  foreclosure  sale  sells  as  personal  property 
that  which  is  in  fact  real  property,  the  remedy  of  a  junior  mortgagee 
is  to  attack  the  sale  itself  as  invalid,  and  not  by  a  suit  to  redeem.  Horn 
V.  Indianapolis  Nat.  Bank,  231. 
6.  Decree  of  Foreclosure  Which  does  not  Adjudicate  upon  Character 
of  Property  which  is  ordered  sold  to  satisfy  the  mortgage  does  not 
estop  the  senior  liem-holder  to  treat  the  property  as  personalty.     Id. 

6.  Equitable  Tender,  when  not  Required  in  Suit  to  Redeem. — While 

the  general  rule  is  that  the  plaintiff  in  a  suit  to  redeem  real  property  must 
make  an  equitable  tender  of  the  amount  due  the  senior  lien-holder,  if  it 
appears  that  the  lien-holder  has  money  in  his  hands  exceeding  the 
imount  of  his  lien,  which  he  is  equitably  bound  to  apply  to  the  dis- 
charge of  his  claim,  such  tender  is  not  required,     fd. 

7.  Mortgagee  in  Possession  cannot  Embarrass  Right  to  Redeem  by 

Making  Improvements.  —  He  may  make  repairs,  but  he  cannot  make 
improvements,  at  the  expense  of  redemptioners.     Id. 

8.  Mortgage  Bonds,  Right  of  Holder  of,  as  against  Coupon-holder.  — 

Where  interest  coupons  of  mortgage  bonds  have  been  presented  and  paid 
for  with  money  supplied  by  a  third  person,  under  a  private  agreement 
between  him  and  the  mortgagor  that  such  coupons  should  be  treated  aa 
unpaid,  and  the  third  party  treated  as  an  original  holder,  with  the  right 
to  share  in  the  proceeds  of  the  sale  of  the  mortgaged  property  equally 
with  the  bond-holders,  such  agreement  is  void  as  to  the  latter.  Fidelity 
Ins.  etc.  Co.  v.  Western  Pennsylvania  B.  B.  Co.,  911. 
See  Chattw.   MoRTeAOEs;   Corporations,   9,   10;  Equity;  Evidbncb,  9; 

Fixtures. 

MUNICIPAL  CORPORAHONS. 

1.  BiOHT  TO  Control  Use  of  River  Bank.  —  A  city  has  the  right  to 
control,  manage,  and  administer  jbhe  use  of  the  river  banks  within  the 
corporate  limits  for  the  public  convenience  and  utility;  to  establish 
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whanres  and  landings;  to  erect  and  provide  facilities  for  tbe  ase  of 
vessels  and  water-craft;  and  to  charge  just  compensation  for  the  use 
thereof.  Riparian  owners  or  their  lessees  hare  no  right  to  appropriate 
these  banks  to  their  exclusive  use  for  such  or  any  other  purposes,  and 
they  have  no  private  property  in  the  use  thereof  which  is  in  the  public. 
Sweeney  v.  Shak»peare,  400. 

2.  Id.  — The  discret'on  exercised  by  a  municipal  corporation  in  determining 

what  are  proper  and  needful  facilities  for  commerce,  and  on  what  part 
of  the  river  bank,  within  its  limits,  they  should  be  established,  is  not  a 
proper  subject  for  judicial  control  or  interference.  Whatever  incidental 
damage  may  result  to  riparian  proprietors  or  their  lessees  from  the  ex- 
ercise of  such  discretion  is  damnum  absque  injuria.     Id. 

3.  Id.  —  A  riparian  owner  along  the  banks  of  a  river  within  the  corporate  limits 

of  a  city,  or  his  lessee,  has  no  right  to  erect  on  the  batture  outside  the 
levee  in  front  of  his  property,  upon  piles  driven  in  the  earth,  sheds  or 
other  structures  for  bis  own  exclusive  use  and  benefit;  and  in  case  of 
such  erection  the  city  may  order  the  same  removed,  and  upon  refusal 
by  the  owner,  may  remove  them.     Id. 

4.  PowKB  TO  IssuB  OBLIGATION  TO  Pat  Monkt.  —  A  municipal  corporation 

has  no  right  as  an  incidental  function  to  borrow  money,  issue  negotiable 
securities  or  unconditional  obligations  to  pay  money,  without  express 
legislative  sanction  or  irresistible  implication.  It  may,  however,  issue 
warrants  or  orders  negotiable  in  form  and  transferable  by  delivery  or 
indorsement,  but  they  are  not  negotiable  paper  in  the  hands  of  the  holder 
so  as  to  exclude  inquiry  into  the  legality  of  their  issue,  or  to  preclude 
defenses  thereto.  Newgaas  v.  New  Orleans,  368. 
6.  Certificate.?  of  Indebtedness  issued  by  a  municipal  corporation  with- 
out express  authority  of  law,  and  regularly  filled  in  the  name  of  its 
creditor  or  bearer,  are  not  unconditional  obligations  to  pay,  and  are  not 
negotiable  so  as  to  paws  title  by  delivery,  especially  when  the  ordinance 
under  which  they  are  issued  is  printed  on  and  forms  part  thereof,  and 
requires  as  a  condition  precedent  to  their  issue  that  the  party  named 
therein  sign  a  receipt  therefor,  which  condition  has  not  been  complied 
with.  In  such  case  the  question  as  to  whether  or  not  they  were  fraudu- 
lently issued,  or  the  good  faith  of  the  holder  for  value,  is  immaterial. 
The  holder  takes  them  with  notice  of  everything  which  appears  thereon. 
Id. 

6.  Ordinance    Regulatino    Removal    of  Garbage. — Under    a  statute 

authorizing  a  city  council  to  provide  by  ordinance  for  the  manner  of  re- 
moval of  garbage  from  a  city,  and  to  impose  and  enforce  appropriate 
penalties,  an  ordinance  requiring  the  garbage  to  be  removed  through 
and  out  of  the  city  in  closed,  water-tight  carts  or  wagons,  marked  "  Gar- 
bage," is  reasonable  and  valid.     People  v.  Gordon,  524. 

7.  CONSTITUTIONALITT    OF    ORDINANCE    PrOHIBITINO    SmOEINQ    IN    STREET- 

CARS. —  An  ordinance  making  it  an  offense  for  passengers  to  smoke 
while  in  street- cars,  adopted  by  a  city  under  its  charter  conferring 
authority  to  maintain  good  health  and  sanitary  conditions  and  to  sup- 
press nuisances,  is  constitutional  and  valid.     Staie  v.  Heidenhain,  388. 

8.  Power  to  Abate  Smoking  in  Street-cars.  —  A  city,  in  the  exercise  of  its 

legislative  discretion,  may  determine  what  is  a  nuisance,  and  enact  ne- 
cessary ordinances  to  suppress  it,  and  it  may  thus  abate,  as  a  nuisance, 
the  act  of  smoking  by  passengers  while  in  street-cars,  aa  part  of  the 
police  power  vested  in  it.    Id. 
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9.  Power  to  Determine  What  is  Nuisance.  —  The  discretion  exercised 

by  a  municipal  corporation  in  determining  what  is  a  nuisance  will  not 
be  judicially  interfered  with,  unless  the  corporation  has  been  manifestly 
unreasonable  and  oppressive,  or  has  invaded  private  rights  and  tran- 
scended the  power  granted  it.  An  ordinance  prohibiting  smoking  by 
passengers  in  street-cars  is  not  open  to  attack  ou  either  of  these 
grounds.     Id. 

10.  Violations  of  Municipal  Ordinances  are  not  usually  or  properly  re- 
garded as  crimes,  in  the  sense  in  which  that  word  is  commonly  used, 
which  embraces  only  offenses  against  the  public  criminal  statutes  of  the 
state.  The  laws  regulating  forms  of  proceeding,  and  the  constitutional 
provisions  relating  to  the  latter,  do  not  apply  to  the  former.  State  v. 
Bond  I,  413. 

11.  Enforcement  of  Ordinance. — Where  a  city  has  authority  to  enforce 
her  legal  ordinance  by  the  imposition  of  fine,  and  by  imprisonment  in 
default  of  payment,  the  city  recorder  must  enforce  such  ordinance,  and 
cannot  himself  violate  the  same  by  imposing  a  greater  or  less  penalty. 
Id. 

12.  Right  to  Set  off  Judgment  Debt  against  Contbactor. — Where  a 
person  who  is  doing  work  for  a  city  under  contract  is  also  a  judgment 
debtor  of  such  city,  the  latter  can  require  him  to  complete  the  work 
according  to  the  contract,  and  in  an  action  for  the  price  can  set  off  its 
judgment  against  him,  notwithstanding  the  fact  that  he  borrowed 
money  to  pay  for  labor  and  materials  to  complete  the  contract.  Clement 
V.  City  of  Philadelphia,  876. 

13.  Right  to  Set  off  Judgment  Debt  against  Contracior  or  his  As- 
signee. —  Where  a  contractor  doing  work  for  a  city  is  also  its  judgment 
debtor,  and  consents  that  it  shall  set  off  part  of  the  contract  price  in 
payment  of  its  judgment,  an  agreement,  of  which  the  city  is  ignorant, 
between  the  contractor  and  his  surety,  that  the  latter  is  to  receive,  as 
security  for  advances  made  by  him,  all  warrants  for  money  to  become 
due  on  the  contract  does  not  give  the  surety  an  equitable  or  legal  claim 
superior  to  the  city's  right  of  set-off.  Hence  the  surety  cannot  recover 
of  the  city  the  money  so  appropriated  in  satisfaction  of  its  judgment.     Id. 

14.  Right  to  Set  off  Judgment  Debt  against  Contractor  or  his 
Surety  and  Assignee.  —  Where  a  city  contractor  is  also  the  judgment 
debtor  of  the  city,  notice  to  the  latter  of  a  power  of  attorney,  empow- 
ering the  surety  of  the  contractor  to  receive  all  warrcints  coming  to  the 
latter,  is  not  notice  of  the  surety's  interest  for  advances  made  on  the 
contract,  and  imposes  no  duty  on  the  city  to  notify  him  of  its  judgment 
against  the  contractor,  or  to  relinquish  its  right  of  set-off  against  the 
money  due  on  the  contract.     Id. 

16.  Municipal  Corporations  are  not  Liable  to  Private  Actions  for 
Oi^issiON  OR  Neglect  in  the  performance  of  a  corporate  duty  imposed 
upon  them  by  law,  or  for  that  of  their  servants  employed  therein,  when 
such  corporations  derive  no  benefit  therefrom  in  their  corporate  capacity, 
unless  such  action  is  given  by  statute.     Curran  v.  Boaton,  465. 

16.  Municipal  Corporation  Maintaining  a  Workhouse,  when  authorized 
though  not  required  to  do  so  by  an  act  of  the  legislature,  does  not  be- 
come answerable  for  the  negligence  of  its  ofiBcers  or  servants  on  the 
ground  that  it  has  voluntarily  assumed  the  duty  of  maintaining  such 
workhouse.  It  is  performing  a  strictly  public  duty,  which  cannot  be  of 
»ny  advantage  to  it.     Id, 
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17.  Municipal  Corporation  cannot  bb  Held  ANswEKABiE'.for  the  negli- 
gence of  its  oflHcers  and  servants  in  charge  of  an  inmate  of  a  workhouse, 
when  its  government  is  by  law  placed  in  the  hands  of  a  board  of  direc- 
tors of  public  institutions,  which,  though  elected  by  the  city  council,  ia 
an  independent  body,  and  not  in  any  sense  the  agent  or  servant  of  the 
city.    Id. 

18.  Municipal  Corporation  cannot  bb  Held  Answerable  for  the  Neo- 
LIGENCE  or  omissions  of  its  officers  or  servants  in  charge  of  a  workhous* 
on  the  ground  that  its  inmates  are  required  to  be  kept  at  work,  and  soma 
revenue  is  derived  from  their  labor,  if  the  institution  ia  not  conducted 
with  a  view  to  pecuniary  profit.     Id. 

See  Corporations,  4;  Dedication,  1,  2;  Injunctions,  3;  Telegraph  Com- 
panies, 7-10. 

MUTUAL  BENEFIT  SOCIETIES. 
See  Insurance,  22-27. 

NEGLIGENCE. 

1.  Negligence  Presupposes  a  Duty  op  Taking  Care,  and  this,  in  turn, 

presupposes  knowledge  or  its  legal  equivalent.  SmUhwlck  v.  Hall  etc 
Co.,  104. 

2.  Failure  to  Guabd  Trap-doob.  —  The  mere  existence  and  use  of  trap- 

doors, elevator-shafts,  and  similar  openings  in  floors  of  ware-houses, 
manufactories,  or  other  business  buildings,  is  not  evidence  of  negligence; 
still,  they  are  dangerous  openings,  especially  if  located  in  places  ob- 
scured by  darkness,  or  in  such  close  proximity  to  doors  that  a  person 
entering  may  step  into  them  unawares.  The  fact  of  their  dangerous 
character  makes  it  the  duty  of  those  maintaining  them  to  properly 
guard  them  when  they  are  open.  If  it  is  not  practical  to  guard  them 
with  a  railing,  the  owner  is  bound  to  give  actual  notice  of  the  danger  to 
any  one  lawfully  approaching  them,  and  in  default  of  such  notice  is 
liable  for  all  injuries  resulting  therefrom.     Nagel  v.  Smith,  549. 

3.  Contributory  Negligence,  What  Constitutes.  —  An  act  or  omission  of 

a  party  injured,  to  amount  to  contributory  negligence,  must  be  negligent, 
and  in  the  production  of  the  injury,  it  must  operate  as  a  proximate  causa 
or  one  of  the  proximate  causes,  and  not  merely  as  a  condition.  Smitlt' 
with  V.  Hall  etc.  Co.,  104. 

4.  Contributory  Negligence,  What  Constitutes.  — An  act  or  omission 

must  contribute  to  the  happening  of  the  act  or  event  causing  the  injury, 
to  constitute  contributory  negligence;  and  if  the  act  or  omission  merely 
increases  or  adds  to  the  extent  of  the  loss  or  injury,  it  will  not  have  that 
effect,  though  it  may  affect  the  amount  of  damages  to  be  recovered.  Id. 
6.  Contributory  Negligence  —  Failure  to  Look  out  for  Open  Trap- 
DOOR.  —  It  is  not  contributory  negligence  in  an  employee  to  fail  to  look 
out  for  danger  arising  from  an  open  trap-door,  when  there  is  no  rejison 
on  his  part  to  apprehend  any  such  danger.  Every  one  has  a  right  to 
presume  that  another,  owing  a  special  duty  to  guard  against  danger,  will 
perform  that  duty.     Angel  v.  Smith,  549. 

6.  When  Question  op  Contributory  Negliqbncs  is  not  Free   from 

Doubt,  the  facts  should  be  submitted  to  the  jury.    Id. 

7.  Evidence  Sufficient  to  Require  Question  of  Defendant's  Negligencb 

to  be  Submitted  to  Jury.  —  Evidence  that  the  plaintiff  purchased  and 
Am.  St.  Kkp.,  Vol.  XXL— 63 
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was  assigned  to  the  lower  berth  of  an  ordinary  sleeping-car  run  hj  the 
defendant;  that  on  going  to  bed  at  night  he  placed  his  pocket-book,  con- 
taining money,  in  the  inside  pocket  of  his  vest,  which  he  put  under  his 
pillow;  that  on  waking  in  the  morning  he  found  the  money  had  been 
stolen  from  the  pocket-book;  that  the  upper  berth,  which  had  been  oc- 
cupied by  a  stranger  when  he  went  to  bed,  was  unoccupied  when  ha 
woke  in  the  morning;  that  the  only  person  employed  on  the  sleeper, 
which  ran  over  an  important  thoroughfare,  and  made  stops  at  several 
large  cities  during  the  night,  was  a  man  who  acted  as  conductor  and 
porter,  and  blacked  the  passengers'  shoes  for  his  own  profit;  that  this 
man's  closet  was  at  one  end  of  the  car,  from  which  a  full  view  of  the  main 
aisle  could  not  be  had,  —  is,  in  the  absence  of  explanation  or  evidence  by 
the  defendant,  sufficient  to  require  the  question  whether  the  plaintifif's 
loss  was  caused  by  the  defendant's  negligence  to  be  submitted  to  the 
jury.     Ca7-penter  v.  New  York  etc.  B.  H.  Co. ,  644. 

8.  Gkeater  Care  Required  in  Dealing  with  Children  of  Tender  Years 

THAN  with  Persons  of  Age  of  Discretion.  —  Persons  are  required  to 
use  greater  care  in  dealing  with  children  of  tender  years  than  with  older 
persons  who  have  reached  the  age  of  discretion;  and  greater  care  is 
required  to  avoid  injury  to  such  children,  even  when  they  are  tres- 
passers.    Penso  V.  McCormick,  211. 

9.  Liability  fob  Injury  to  Infant  from  Falling  into  Concealed  Pit- 

fall. —  Where  the  owners  of  a  saw-mill,  situated  in  a  public  part  of  a 
town,  near  a  public  highway,  have,  by  their  knowledge  and  acquiescence, 
given  license  to  children  of  tender  years  to  use  their  uninclosed  lot  as  a 
play-ground,  and  without  any  warning  to  them,  or  others,  construct  a  pit- 
fall in  the  ground  where  such  children  were  accustomed  to  play,  which 
they  fill  with  burning  embers,  and  which  gave  forth  no  signs  of  its  condi- 
tion or  the  danger  in  stepping  upon  its  covering,  and  while  in  this  condi- 
tion a  child  of  tender  years  enters  upon  it,  as  he  was  accustomed  to  do, 
without  any  knowledge  of  its  changed  condition,  and  is  severely  burned 
and  injured,  such  owners  will  be  liable  for  the  injury.     Id. 

10.  Infant,  when  Sui  Juris  so  as  to  be  Chargeable  with  Negligence.  — 
In  the  absence  of  evidence  tending  to  show  that  an  injured  infant  twelve 
years  old  was  not  qualified  to  understand  the  danger  and  appreciate  the 
necessity  for  observing  that  degree  of  caution  in  crossing  a  railroad  track 
which  an  adult  would,  he  must  be  deemed  sui  juris,  and  chargeable  with 
the  same  degree  of  caution  that  an  adult  would  be.  Tucker  v.  New  York 
etc.  R.  R.  Co.,  670. 

See  Animals;  Banks  and  Banking,  4;  Carriers,  2,  5-10;  Damages,  1,  3, 
4;  Evidence,  1,  2;  Master  and  Servant;  Municipal  Corporations, 
15-18;  Railroad  Companies;  Telegraph  Companies,  2. 

NEGOTIABLE  INSTRUMENTS. 

1.  Acceptance  of  Bill  of  Exchange  —  Copy  of,  does  not  Control  Aver- 

ments of  Complaint.  — In  an  action  upon  a  bill  of  exchange  drawn  by 
the  defendant,  payable  to  his  own  order,  and  by  him  indorsed  to  the 
plaintiff,  the  acceptance  is  not  the  foundation  of  the  action,  and  a  copy 
thereof  filed  with  the  complaint  cannot  control  its  averments.  Broxjon  v. 
Jones,  221. 

2.  Bill  of  Exchange  Presented  and    Protested    in   Time  when.  —  A 

thirty- day  bill  of  exchange,  made  and  accepted  on  the  11th  of  February, 
.    1884,  was  properly  presented  for  payment  and  protested  for  non-pay- 


Index^  995 

ment  on  the  15th  of  March,  1884,  where  the  law  governing  the  case  al* 
lowed  three  days  of  grace  after  its  maturity.     Id. 

5.  Presentment  or  Bill  of  Exchange,  What  Constitctes.  —  If  a  bill  of 

exchange  is  taken  to  the  place  designated  in  the  acceptance  as  the  place 
of  payment,  and  the  place  is  unoccupied  and  closed,  and  no  one  can  be 
found  to  whom  presentment  for  payment  can  be  made,  this  amounts,  in 
legal  effect,  to  a  presentment  of  the  bill  and  a  refusal  to  pay  it.  And 
there  is  no  variance  between  a  statement  of  these  facts  in  the  complaint, 
and  a  statement  in  the  notice  of  dishonor  that  the  bill  was  duly  presented 
for  payment.  Id. 
4.  Notice  of  Dishonor  of  Bill  of  Exchange  Mailed  in  Time  when.  — A 
notice  of  the  protest  of  a  bill  of  exchange  mailed  by  the  notary  the 
next  day  after  the  protest  is  made  is  mailed  in  time.    Id. 

6.  Notice  of  Protest  of  Bill  of  Exchange,  What  Sufficient.  —  A  notice 

of  protest  of  a  bill  of  exchange  in  which  figures  are  used  to  designate 
the  months  is  not  insufficient  on  that  account.  Such  notice  sufficiently 
describes  the  bill  in  these  words:  "A  draft  for  $500  on  F.  W.  Pullen  & 

Co.,  dated  2-11-84,  payable  thirty  days  after  date,  indorsed  by ,'* 

and  the  words,  "  Done  at  the  request  of  the  First  National  Bank  of  Chi- 
cago," contained  in  sucli  notice,  are  sufficient  to  show  who  held  the  paper 
and  where  it  could  be  found.     Id. 

6.  Indorsement  of  DRAFf  for  the  Purpose  of  Collection  on  Account 

of  its  Owner  passes  the  legal  title  so  far  only  as  to  enable  the  indorsee 
to  demand,  receive,  and  sue  for  the  money  to  be  paid.  The  owner  may 
still  control  the  paper,  unless  paid,  and  may  intercept  the  proceeds  of  it 
in  the  hands  of  the  intermediate  agent.  FrumavLt  Nat.  Bank  v.  Nat. 
Tube  W^orAs  Co.,  461. 

7.  Indorsement  of  a  Draft  by  Bank  A  to  be  Paid  to  Bank  B  for  Ac- 

count OF  Bank  A,  and  its  indorsement  by  bank  B  that  it  is  to  be  paid 
to  bank  F  for  account  of  bank  B,  do  not  imply  that  the  draft  is  the 
property  of  bank  B,  but  merely  that  it  is  to  be  paid  to  bank  B  as  agent 
of  bank  A.  An  unbroken  succession  of  such  indorsements  would  indi- 
cate that  each  indorser  was  acting  by  direction  of  the  next  preceding 
indorser,  who  was  himself  the  agent  of  the  original  owner,  for  whom  the 
collection  was  to  be  made;  and  when  it  is  made  to  the  last  indorsee,  he 
has  no  right  to  apply  it  as  having  been  the  property  of  the  last  indorser, 
and  if  it  remains  uncollected  to  advance  him  moneys  on  account  of  it, 
and  to  enforce  its  collection  as  against  the  equitable  owner  to  reimburse 
himself  for  such  advances.     Id. 

8.  Promissory  Note  must   Contain  on  its  Face  an  Express  Promise  to 

pay  money.  A  mere  promise  implied  by  law,  founded  on  an  acknowl- 
edgment of  indebtedness,  is  not  sufficient.     Gay  v.  Rooke,  434. 

9.  Promissory  Note,  What  is  not.  —  "  I  O  U,  E.  A.  Gay,  the  sum  of  seven- 

teen dolls.  J*,,  for  value  received,"  though  signed  by  the  writer,  is  not  a 
promissory  note,  but  a  mere  acknowledgment  of  indebtedness.     Id. 

10.  Promise  to  Pay  Pre-existing  Debt  of  Another,  without  New 
Consideration,  Void.  —  A  note  given  by  a  widow  for  the  payment  of 
a  debt  due  by  her  husband,  who  was  insolvent  at  the  time  of  his  death, 
without  any  new  consideration  to  support  it,  is  void,  and  the  renewal  of 
the  note  from  time  to  time  will  not  raise  such  consideration.  Paacson  v. 
Nields,  888. 

11.  Promissory  Note  —  Assignment.  —  A  note  signed  by  two  obligors,  and 
made  payable  to  "order  of  myself,"  may  be  shown  by  extrinsic  evidenco 
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to  be  payable  to  one  of  such  obligors  and  to  bind  the  other  obligor 
thereon  to  the  payee,  and  a  third  party  who  holds  the  note  by  indorse- 
ment from  the  payee  may  hold  both  obligors  bound  thereon.  JenJaru  v. 
Bass,  344. 

12.  Id.  —  One  who  makes  a  note  payable  to  himself  may  become  bound 
thereon  to  another  by  writing  his  name  on  the  back  of  the  note  and 
delivering  it  to  such  other  party.  This  under  section  13,  chapter  22, 
General  Statutes  of  Kentucky.     Id. 

13.  Equitablb  Assignment  op  Guaranty  on  Notb.  —  Where  a  note  ia 
payable  on  demand,  and  contains  upon  its  face  a  written  guaranty  of 
payment  by  a  third  person  and  an  assignment  by  the  payee  for  value, 
such  assignment  will  pass  to  the  assignee  the  equitable  jnterest  of  the 
assignor  in  the  guaranty,  in  accordance  with  the  manifest  intention  of 
the  parties,  it  appearing  that  though  nothing  was  said  about  the  guar- 
anty at  the  time  of  the  assignment,  it  was  practically  all  that  gave 
the  note  any  value,  and  that  the  paper  was  treated  by  all  parties  as 
one  instrument  for  the  security  and  payment  of  the  note.  Lemmon  v. 
Strong,  123. 

14.  Breach  of  Warranty,  when  No  Defknse  to  a  Note. — It  is  not  a 
good  defense  against  a  bona  Jidt  holder  for  value  that  he  was  informed 
that  the  note  was  made  in  consideration  of  an  executory  contract  of 
warranty,  unless  he  was  also  informed  of  its  breach.  Miller  v.  OUaway, 
513. 

15.  Collateral  ■  Warranty  No  Defensr  against  Purchaser  of  Note 
BEFORE  Maturity.  —  A  mere  collateral  agreement  or  warranty  made  at 
the  time  a  note  is  given  does  not  affect  its  negotiability,  although  the 
purchaser  before  maturity  may  know  of  such  agreement.     Id. 

16.  Breach  of  Warranty  in  Sale  No  Defense  on  Note.  —  A  purchaser 
of  mares,  sold  at  auction  under  warranty  that  they  are  with  foal,  who 
gives  his  note  in  payment,  which  is  purchased  by  a  third  person  for 
value,  in  good  faith  and  before  maturity,  with  knowledge  of  the  war- 
ranty, but  without  knowledge  of  its  breach,  cannot  set  up  the  defense 
of  a  breach  of  the  warranty  in  a  suit  on  his  note.     Id. 

Sea  Banks  and  Banking;  Corporations,  12,  13;  EyiDENCB,  12-14;.  Judg- 
ments, 2;  Municipal  Corporations,  4,  5. 

NEW  TRIAL. 
See  Appeal  and  Error,  4. 

NOMINAL  DAMAGES. 
See  Damages,  5. 

NON-RESIDENTS. 
See  Corporations,  26,  27;  Judgments,  4-6;  Pbocsss,  3-6. 

NONSUIT. 
See  I^LAL,  3,  4. 

NOTES. 
See  Negotiable  Instruments,  8-16. 
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NOTICE. 
See  Chattel  Mortgages,  5;  Corporations,  29.  ' 

NOTARIES    PUBLIC. 

1.  Liability  of  Surety  on  Official  Bond.  —  The  law  which  specifies  the 

conditions  and  obligations  of  an  oflBcial  bond  furnished  by  a  notary  public 
in  compliance  therewith  forms  part  of  the  bond,  and  must  be  strictly 
construed  against  the  surety  therein.     Schmitt  v.  Drouet,  408. 

2.  Id.  —  The  surety  on  the  oflBcial  bond  of  a  notary  public  is  liable  only 

to  such  persons  as  have  employed  him,  and  who  have  sufiFered  injury 
on  account  of  his  failure  to  perform  a  duty  incumbent  on  him  or  required 
and  authorized  by  law.     Id. 

3.  Id.  —  Where  a  notary  public  does  a  thing  which  the  law  does  not  au- 

thorize him  to  do,  although  he  does  so  eo  nomine,  in  his  capacity  of  a 
notary,  the  surety  on  his  bond  is  not  liable.     Id. 

4.  Id.  —  A  notary  public  is  not  authorized  by  law,  nor  is  it  a  duty  incnm. 

bent  upon  him,  to  write  officially  on  any  note,  or  utter  any  certificate, 
that  a  prolongation  of  payment  of  a  debt  has  been  allowed  by  an  act  be- 
fore him;  hence  the  surety  on  his  oflftcial  bond  is  not  liable  for  such  act, 
even  if  such  certificate  is  shown  to  be  false.     Id. 

NUISANCES. 

1.  High  Fence  Erected  for  Spite,  and  with  malice,  and  with  no  other 

purpose  than  to  shut  out  the  light  and  air  from  a  neighbor's  window,  is 
a  nuisance.     Flaherty  v.  Moran,  510. 

2.  Continuing  Liability  for.  — The  building  and  maintaining  of  a  rail- 

way in  such  a  manner  as  to  bring  together  natural  streams  of  water 
so  as  to  discharge  them  through  a  culvert,  at  a  place  different  from  that 
of  the  natural  discharge  of  any  of  them,  whereby  their  waters  are  com- 
bined and  thrown  upon  the  lands  of  a  private  proprietor,  creates  a  con- 
tinuing nuisance,  and  if  the  owner  of  the  lands  at  the  time  the  railway 
was  built  subsequently  conveys  them,  his  grantee  is  entitled  to  maintain 
an  action  for  damages  suffered  after  his  conveyance  was  executed,  by 
the  overflow  of  water  and  the  depositing  of  sand  on  such  land.  Well» 
V.  New  Haven  etc.  Co.,  423. 

3.  Prescriptive  Right  to  Maintain.  —  If  an  act  is  wrong  at  the  outset, 

its  continuance  cannot  become  rightful,  and  if  its  continuance  will 
occasion  damages  varying  in  quantity  with  the  seasons,  it  is  a  continuing 
nuisance  and  an  invasion  of  plaintiff's  right  from  day  to  day,  and  he 
may  select  his  own  time  for  bringing  an  action  therefor,  and  is  not  barred 
by  the  lapse  of  six  years  from  the  erection  of  the  structure  constituting 
the  nuisance,  though  it  is  of  a  permanent  character.     Id. 

4.  Parties  Maintaining  Nuisance  Jointly  and  Severally  Liable  for 

Damages  Resulting  therefrom  when.  —  Persons  who  by  their  sev- 
eral acts  or  omissions  maintain  a  public  or  common  nuisance  are  jointly 
and  severally  liable  for  such  damages  as  are  the  direct,  immediate,  and 
probable  consequence  of  it.  Where,  therefore,  three  several  owners  of 
adjoining  lots  on  a  city  street  permit  a  brick  wall  extending  along  the 
fronts  of  their  several  lots  to  remain  in  a  leaning,  unsafe,  and  dangerous 
condition,  after  the  buildings  of  which  they  were  a  part  had  been  burned 
down,  and  such  wall  falls  upon  and  kills  a  person  who  was  lawfully 
standing  on  the  sidewalk  adjacent  thereto,  all  of  said  owners  are  jointly 
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and  severally  liable,  although  no  part  of  the  wall  of  one  of  them  touched 
him.     Simmons  v.  Everson,  676. 

See  Easeuents,  1;  Municipal  Corporations,  8,  9* 

NUNC  PRO  TUNC  ENTRY. 
See  Process,  5. 

OFFICE  AND  OFFICER. 

1.  Trial  of  Title  to  Office.  —  Title  to  office  cannot  be  tried  in  an  actioa 

of  replevin  for  property  belonging  to  the  office.    Hallgren  v.  Campbell,  557. 

2.  Rehotal.  —  Where  an  officer  is  appointed  for  a  fixed  term,  and  the  power 

of  removal  is  not  expressly  declared  by  law  to  be  discretionary,  he  can* 
not  be  removed  except  for  cause;  and  when  cause  must  be  assigned  for 
his  removal,  he  is  entitled  to  notice  and  a  chance  to  defend.     Id. 

8.  Rkhoval  —  Presumption.  —  A  statutory  provision  that  elective  officers 
shall  not  be  removed  except  for  cause  does  not  raise  a  presumption  ot 
intention  that  appointed  officers  may  be  removed  without  cause.     Id. 

4.  Removal  —  PRESUMFnoN.  —  The  legislature  may,  by  express  words,  con- 
fer upon  the  common  council  of  a  city  the  power  to  remove  an  officer 
without  cause;  but  in  the  absence  of  such  power  given  in  express  words, 
the  presumption  is,  that  the  legislature  intended  that  every  officer  ap« 
pointed  for  a  fixed  term  should  be  entitled  to  hold  his  office  until  the 
expiration  of  such  term,  unless  removed  therefrom  for  cause  after  a  fair 
trial.     Id. 

fi.  Removal  —  Officer  de  Facto.  —  One  who  has  lawfully  been  in  office, 
and  has  been  recognized  as  the  officer  d«  /ado,  and  not  lawfully  re- 
moved, indicates  his  claim  to  hold  the  office  by  his  refusal  to  deliver  up 
the  property,  books,  and  papers  belonging  thereto;  and  if  he  has  never 
yielded,  but  has  continued  to  act,  then  a  subsequent  appointee  to  the 
office,  who  has  never  had  possession,  cannot  be  regarded  as  sin  officer 
de  Jticto.    Id. 

See  Quo  Warranto, 

OFFICIAL  BONDS. 
See  Notaries  Public,  1-4.     ' 

ORDINANCES. 
See  Criminal  Law,  14,  15;  Municipal  Corporations,  6-11. 

PARENT  AND  CHILD. 
See  Evidence,  13. 

PAROL  EVIDENCR 
8oe  Evidence,  9-15;   Husband  and  Wife,  9;  Judgments,   17;   Partner- 
ship, 2. 

PARTIES. 
See  Ejectment,  1. 

PARTITION. 
1.  Partition  mat  be  Made  so  as  to  Protect  those  who  may  be  benefited 
incidentally,  as,  for  instance,  grantees  in  severalty  of  some  of  the  co- 
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tenants,  where  they  can  be  protected  without  prejudicing  the  rights  <rf 
other  tenants  in  common.    Barnes  v.  Lynch,  470. 

2.  Separate  Suits  op  Partition  of  Four  Separate  Parcjels  of  Land  Sit- 

uate IN  THE  Same  County  will  not  be  allowed,  though  one  of  the  co« 
tenants,  claiming  to  own  the  land  in  severalty,  has  conveyed  three  different 
parcels  of  it  to  as  many  different  persons.     Id. 

3.  Partition  of  a  Part  of  the  Common  Lands,  All  of  Which  are  Situ. 

ATE  IN  the  Same  County,  cannot  be  enforced  except  by  the  consent  of 
all  the  co-tenants;  and  though  one  parcel  of  such  land  may  have  been  con* 
veyed  by  one  of  the  co-tenants  purporting  to  convey  it  in  severalty,  his 
grantee  is  entitled  to  insist  that  no  partition  be  made  except  of  all  the 
lands  of  the  co-tenancy.  Such  partition  is  of  advantage  to  him,  because 
it  may  result  in  the  setting  off  to  his  grantor  of  the  part  so  conveyed  ia 
severalty,  and  the  operation  of  the  conveyance,  by  way  of  estoppel,  so 
as  to  give  a  perfect  title  to  the  grantee.     Id. 

4.  Reversal  of  a  Judgment  in  Partition,  so  far  as  it  affects  plaintiff's  right 

to  have  partition  of  certain  designated  tracts  of  land,  though  it  is  af- 
firmed in  all  other  respects,  vacates  the  whole  judgment  as  to  those 
tracts,  and  as  to  them  releases  all  the  pajrties  to  the  action  from  the 
operation  thereof.     Beinhart  v.  Lugo,  52. 

PARTNERSHIP. 

1.  Evidence,  when  Inadmissible  to  Show  Property  to  be  Firm  Assets. 

—  As  against  purchasers  and  lien  creditors  dealing  with  the  owners  of 
land  on  the  faith  of  a  recorded  title,  and  without  notice  that  it  is  dif- 
ferent from  what  it  appears  of  record,  parol  evidence  ia  inadmissible  to 
show  that  although  the  land  was  conveyed  to  the  grantees  as  individuals, 
yet  it  was  held  by  them  as  partnership  property.     Collner  v.  Oreig,  899. 

2.  Land,  when  Regarded  as  Firm  Assets.  —  As  between  partners,  land 

treated  by  them  as  partnership  property,  especially  if  purchased  and 
paid  for  with  partnership  money,  is  regarded  as  firm  assets,  notwith- 
standing it  was  conveyed  to  the  grantees  as  tenants  in  common. 
Whether  it  is  partnership  realty  is  a  question  of  intention,  which  may 
be  manifested  by  acts  and  declarations,  and  established  by  parol  evi- 
dence.    Id. 

3.  Partnership  Property  —  Interest  Acquired  by  First  Purchaser.  — 

A  conveyance  by  one  partner,  with"  the  consent  of  the  others,  of  all  hia 
interest  in  the  firm  and  its  assets,  to  a  third  party,  vests  in  the  purchaser 
all  the  retiring  partner's  interest  in  the  firm  assets,  including  its  real 
estate;  and  if  such  retiring  partner  afterwards  conveys  his  interest  in 
the  firm  real  estate  to  another,  without  consideration,  the  second  pur- 
chaser acquires  no  higher  right  than  his  grantor  had,  and  no  interest 
which  he  can  enforce  in  ejectment  against  the  first  purchaser.     Id. 

4.  Death  of  Partner  Puts  an  End  to  the  Copartnership,  and  the  sur- 

vivmg  partner  has  no  authority  to  carry  on  for  the  future  a  partner- 
ship trade  or  business,  or  to  engage  in  new  transactions,  contracts,  or 
liabilities  on  account  thereof.  Durant  v.  Pierson,  686. 
6.  Surviving  Partner  is  Entitled  to  the  possession  and  control  of  the  joint 
property  for  the  purpose  of  closing  its  business,  and  to  that  end  may  ad- 
minister the  affairs  of  the  firm,  and  by  sale,  mortgage,  or  other  reason- 
able disposition  of  the  property  make  provision  for  meeting  its  obligations. 
He  may,  for  that  purpose,  borrow  money,  and  give  a  valid  pledge  of  co- 
partnership property  for  its  repayment.     Id. 
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6.  SuEViviNO  Pabtner's  Power  to  Borrow  Monet  to  Pat  Debts  or  Co- 
partnership. —  A  surviving  partner  may  in  good  faith  borrow  money 
for  the  express  purpose  of  paying  the  debts  of  his  firm,  and  where  a 
person  in  good  faith  loans  money  to  a  surviving  partner,  and  the  money 
is  faithfully  applied  by  such  partner  in  satisfaction  of  the  liabilities  of 
the  firm,  the  claim  becomes  one  which  in  equity  should  be  paid  out 
of  the  assets  of  the  firm,  and  equity  will  recognize  the  right  of  the  sur- 
viving partner  to  have  the  money  so  borrowed  and  applied  by  him  re- 
paid out  of  the  assets  of  the  firm,  and  an  assignment  by  him  for  the 
benefit  of  creditors  which  so  directs  is  not  fraudulent.     Id. 

PATENTS  (For  Inventions). 
Patent  Medicines.  —  There  can  be  No  Exclusive  Right  to  the  use  of 
formulas  for  the  manufacture  of  medicines,  though  there  may  be  a  right 
to  prevent  any  one  from  obtaining  or  using  them  through  breach  of  trust 
or  of  contract.  Any  one  who  honestly  gets  a  knowledge  of  such  formu- 
las has  the  right  to  make  and  sell  medicines  therefrom,  aud  to  publish 
to  the  public  that  they  are  made  according  to  such  formulas.  Chadvnck 
V.  Covell,  442. 

See  Trade-marks. 

PAYMENT. 
See  Banks  and  Banking,  1-7. 

PERSONAL  PROPERTY. 
Bodies  ot  the  Dead  Belong  to  the  Surviving  Relatives,  in  the  order 
of  inheritance,   like  other  property,  and   such   relatives,  and  not  the 
executor   or  administrator,  have  the  right  to  the   custody  and  burial 
thereof.     Rerahan  v.  Wi-igU,  249. 

-    PERPETUITIES. 
See  Wills,  15-17. 

PHYSICIANS   AND  SURGEONS. 
See  Dentistrt. 

PLEA  IN  ABATEMENT. 
See  Abatement,  2. 

PLEADING. 
1.  Plea  of  Satisfaction  Insufficient  when.  —  Where  the  complaint  in 
an  action  alleges  that  the  plaintiffs  employed  the  defendants  to  take 
care  of  and  safely  keep  in  a  secure  vault  the  body  of  their  deceased 
daughter  until  they  should  be  prepared  to  inter  the  same;  that  the  de« 
fendants  did  not  safely  keep  said  remains,  but  carelessly  and  negligently 
took  or  allowed  the  same  to  be  taken  and  buried,  or  otherwise  disposed 
of,  and  wrongfully  refused  to  inform  the  plaintiffs  where  said  remains  had 
been  removed  to,  —  an  answer  alleging  that  the  defendants,  by  mistake, 
had  shipped  the  body  to  some  point  of  interment  not  remembered  by 
them  at  the  time  the  plaintiffs  demanded  the  body;  that  they  so  notified 
the  plaintiffs,  and  promised  them  to  immediately  find  and  return  the 
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body;  that  the  plaintiffs  expressed  themselves  as  satisfied  with  this  ar- 
rangement; that  shortly  afterwards  the  defendants  returned  the  body, 
which  was  taken  and  interred  by  the  plaintiffs;  and  that  the  return  of 
the  corpse  was  taken  and  received  by  the  plaintiffs  in  full  and  perfect 
satisfaction  of  all  wrongs  and  injuries  incident  to  the  mistake  made  by 
the  defendants  —  is  bad,  because  it  makes  no  averment  that  the  plaintiffs 
agreed  with  the  defendants  that  they  would  accept  such  return  in  satis- 
faction of  the  cause  of  action  alleged  in  the  complaint.  The  averment 
at  the  close  of  the  answer,  that  the  return  was  so  received  and  accepted, 
is  a  statement  of  a  mere  conclusion,  not  warranted  by  any  premises  pre- 
ceding it.     Renihan  v.   Wright,  249. 

2.  Admission  by  Plea  as  Evidence.  —  A  plea  bearing  on  the  main  is- 

sue in  the  case,  and  containing  an  admission  by  defendant  calculated 
to  damage  his  case,  has  the  effect  of  making  such  admission  evidence 
against  him  upon  the  trial  of  any  other  plea  in  the  same  case.  Howard 
V.  Glenn,  156. 

3.  Admission  by  Plea,  when  Admissible  as  Evidence.  —  In  an  action  by 

the  creditors  of  a  corporation  to  recover  from  a  stockholder  therein 
the  amount  of  his  unpaid  stock  subscription,  the  main  issue  being 
whether  or  not  he  was  a  subscriber,  and  one  of  his  pleas  admitting  that 
he  did  subscribe  to  the  $tock  of  a  corporation  proved  to  be  the  same  as 
that  in  the  name  of  which  suit  is  brought,  such  admission  can  be  used 
as  evidence  against  him  in  the  trial  of  the  other  pleas.  Id. 
See  Actions,  1,  3;  Fraud;  Libel  and  Slander,  30;  Limitations  of  Ac- 
tions, 3j  Negotiable  Instruments,  1;  Statute  of  Frauds. 

POWER  OF  ATTORNEY. 
See  Assignment,  5;  Judgments,  14.  " 

PRESCRIPTION. 
See  Nuisances,  3. 

PRESUMPTIONS. 
See  Attachment  and  Garnishment,  3;  Banks  and  Banking,  I;  Carriers, 
2;  Criminal  Law,  5,  22;  Homestead,  3;  Judgments,  20;  Negligence, 
6;  Office  and  Officers,  3,  4;  Sale,  6,  15;  Telegraph  Companiss,  2; 
Wills,  3-^. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRIORITIES. 
See  Mortgages,  2,  3. 

PROCESS. 

1.  Return  of  Service  of  Summons  signed  by  a  person  without  adding  any 

official  title  or  designation,  and  not  sworn  to,  is  a  nullity,  and  cannot 
be  validated  by  proving  that  he  was  in  fact  a  deputy  sheriff.  Reinhart 
V.  Lugo,  52. 

2.  Justice's  Summons  in   Aotions  Commenced  under  a  statute  authoriz- 

ing its  service  in  an  adjoining  county,  when  the  demand  sued  on  is 
principally  for  labor  and  services,  must  be  directed  to  an  officer  of  that 
county,  otherwise  the  judgment  is  void.     Antdiff  v.  Jurie,  533. 
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3.  Sebyicb  or  Summons  on  Non-kesident  Defendants  in  an  action  to 

determine  conflicting  claims  of  title  to  real  estate  is  as  effectively  an- 
thorized  by  a  general  statute  applicable  to  all  classes  of  actions  as  by 
a  statute  relating  only  to  actions  of  the  class  in  question.  Perkins  v. 
Wakeham,  67. 

4.  Notice  by  Publication,  when  Sufficient.  —  Notice  by  publication  is 

sufficient,  where  the  proof  shows  that  three  full  weeks  of  publication 
expired  more  than  thirty  days  before  the  first  day  of  the  term  at  which 
the  non-resident  defendant  was  notified  to  appear.  Horn  v.  Indianapo- 
lis Nat.  Bank,  231. 

6.  Nunc  pko  Tunc  Entry  of  Order  for  Publication  may  be  Made  when. 
—  A  nunc  pro  tunc  entry  of  the  order  for  publication  of  notice  may  be 
properly  made  at  any  time  before  final  judgment  is  entered.     Id. 

6.  Waiver  of  Service.  —  A  non-resident  who  voluntarily  appears  by  coun<- 
sel,  and  without  interposing  any  objection  to  the  jurisdiction  of  the 
court  pleads  to  the  merits  of  the  case,  thereby  waives  service  of  the  com- 
plaint  upon  himself.     Haussman  v.  Burnham,  74. 

See  Actions,  4,  6;  Judgments;  Jurisdiction,  2,  3. 

PROHIBITION,  WRIT  OP. 
See  Judgment,  9. 

PUBLIC  POLICY. 
See  Contracts,  5. 

PUBLICATION. 
See  Process. 

QUIET  TITLE. 
See  Judgments,  5. 

QUO  WARRANTO. 
It  was  alleged  in  the  petition  that  the  defendants,  as  commissioners  of 
Summit  County,  usurped,  assumed,  and  exercised  the  power  to  loan  the 
money  that  was  or  might  be  in  the  county  treasury  of  that  county.  The 
defendants,  in  their  answer,  alleged  that  as  such  commissioners  they  are 
exercising  such  power  under  and  by  virtue  of  an  act  of  the  general  as* 
sembly.  The  state  demurred  to  the  answer,  claiming  that  the  statute 
was  unconstitutional..    State  v.  Ellet,  772. 

RAPE. 
See  Criminal  Law,  27. 

RAILROAD  COMPANIES. 
1.  Railroad  Company,  when  Liable  for  Negligence  of  Leasing  Con- 
struction Company.  —  Where  a  contract  between  a  railroad  company 
and  a  construction  company  permits  the  latter  to  operate  the  road  and 
to  receive  its  earnings  for  two  years  from  the  time  of  the  making  of  the 
contract,  the  railroad  company  is  liable  for  injuries  inflicted  through  the 
negligence  of  the  construction  company  during  that  period.  Chattanooga 
etc  R.  R.  Co.  V.  Liddell,  169. 
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2.  Right  of  Wat  —  Ejectmknt  by  Real  Owner.  —  Where  a  railroad  com- 

pany relies  only  upon  a  grant  of  a  right  of  way  from  an  alleged  owner 
in  entering  upon  land  to  construct  its  road,  the  subsequent  grantee  of 
the  real  owner  may  maintain  ejectment  against  the  company,  and  upon 
the  recovery  of  judgment,  execution  should  be  stayed  a  sufficient  time 
to  permit  the  company  to  obtain  the  right  of  way  under  its  power  of 
eminent  domain.     Richards  v.  Buffalo  etc.  R.  R.  Co.,  892. 

3.  Estoppel  —  Right  op  Way  —  Ejecpment  by  Real  Owner.  —  Where 

a  railroad  company,  at  the  time  of  procuring  a  grant  of  a  right  of  way 
from  an  alleged  owner,  had  knowledge  that  another  was  the  true  owner 
of  the  land,  the  latter  may  subsequently  assert  title  and  maintain  eject- 
ment against  the  company;  nor  is  he  estopped  by  the  fact  that  he  was 
present  when  the  grant  was  made,  and  encouraged  its  execution  by  his 
words  or  his  silence,  and  afterwards  permitted  the  company  to  construct 
and  operate  its  road  for  eleven  years  without  objection.     Id. 

4.  Rights  and  Obligations  at  Highway  Crossings. — Where  a  railroad 

crosses  a  highway  on  the  same  level,  those  traveling  on  either  have  a 
legal  right  to  pass  over  the  crossing,  and  to  require  due  care  on  the  part 
of  those  traveling  on  the  other,  to  avoid  a  collision.  The  train,  however, 
has  the  preference  and  right  of  way,  but  is  bound  to  give  dtie  warning 
of  its  approach,  so  that  a  wagon  on  the  highway  may  stop,  and  it  is 
bound  to  use  every  exertion  to  stop  if  the  wagon  is  inevitably  in  the  way. 
Hence  it  is  negligence  on  the  part  of  the  railroad  company  to  fail  to  give 
Buch  warning  by  sounding  the  engine  whistle  at  the  distance  from  the 
crossing  required  by  the  rules  of  the  company.  Brown  v.  Texas  etc.  R'y 
Co.,  374. 

5.  Duty  op  Traveler  on  Highway  to  Look  and  Listen  fob  Approach  op 

Railway  Trains.  — The  law  requires  a  traveler,  before  crossing  a  rail- 
road track  on  a  public  highway,  to  look  and  listen  for  the  approach  of 
trains,  and  if  he  omits  to  do  so,  and  suffers  injury  while  crossing,  he  can- 
not recover.  In  an  action  to  recover  damages  for  injuries  so  sustained, 
the  plaintiff  must  show  that  he  did  his  duty  in  this  respect,  or  at  least 
prove  facts  from  which  the  inference  can  reasonably  be  drawn  that  he 
did.  It  will  not  be  presumed  that  he  looked;  it  must  be  proven.  Evi- 
dence that  a  person,  killed  by  a  locomotive  while  crossing  a  track  on  a 
highway,  turned  his  face  towards  the  approaching  engine  when  he  was 
eleven  feet  from  the  track  on  which  it  was  running,  but  passed  on,  with- 
out again  turning  his  head  in  that  direction,  until  he  was  struck,  is  not 
BufBcient  to  justify  the  jury  in  finding  that  he  did  look,  and  thus  observed 
that  measure  of  care  and  caution  which  the  situation  imposed.  But  even 
if  it  could  be  inferred  that  he  looked  when  at  that  point,  to  look  then, 
and  not  again,  and  to  go  on  from  that  point  without  observing  the  further 
precaution  of  watching  for  the  approach  of  trains  upon  tracks  almost 
constantly  in  use,  was  not  a  proper  observance  of  that  care  which  it  was 
his  duty  to  exercise.  Tucker  v.  New  York  etc.  R.  R.  Co. ,  670. 
0.  Collision  —  Negligence  in  Failing  to  Look  and  Listen. — One  who 
is  traveling  on  a  highway,  and  crossing  a  railway  track  on  a  common 
level,  is  bound  to  exercise  ordinary  care  and  due  diligence  under  all  cir- 
cumstances, to  ascertain  whether  a  train  is  approaching  and  to  avoid  a 
collision;  and  if  before  attempting  to  cross,  and  being  in  possession  of 
all  his  senses,  he  fails  to  look  and  listen,  he  is  guilty  of  such  contributory 
negligence  as  will  preclude  his  recovery  for  an  injury  sustained  from  a 
collision  with  the  train.     Brown  v.  Texas  etc  R'y  Co.,  374. 
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7.  Negligincb  ot  Company  will  not  Exccrsis  Negligence  o?  HighWat 

Traveler  in  Failing  to  Look  and  Listen. — The  neglect  of  a  rail- 
road engineer  to  sound  the  whistle  or  ring  the  bell  on  nearing  a  highway 
crossing  will  not  relieve  a  traveler  on  the  highway  from  the  necessity  of 
taking  ordinary  precautions  for  his  safety,  nor  will  it  excuse  his  con- 
tributory negligence  in  failing  to  look  and  listen  before  attempting  to  cross 
the  railroad  track.     Id. 

8.  Negligence  —  Duty  of  Traveler  to  Stop,  Look,   and  Listen.  —  A 

traveler  by  vehicle  ou  a  highway,  about  to  cross  a  railway  track  at  a 
public  crossing,  who  can  obtain  a  view  of  track  up  and  down  without 
alighting,  need  not  alight  and  go  upon  the  track  to  look  and  listen  for 
approaching  trains  before  attempting  to  cross.  The  question  whether 
or  not,  in  a  given  case,  the  traveler  stopped  at  the  best  place  to  look  and 
listen  is  necessarily  one  of  fact  to  be  determined  by  the  jury.  Ellis  v. 
Lake  Shore  etc.  R.  R.  Co.,  914. 

9.  Negligence  —  Dangerous    Crossings  —  Rate    of   Speed.  —  Where    a 

railroad  crossing  is  dangerous,  the  company  does  not  perform  its  whole 
duty  to  travelers  in  the  highway  by  sounding  the  whistle  and  bell  at  a 
proper  distance  as  the  train  approaches  such  crossing.  It  owes  the  addi- 
tional duty  to  such  travelers  to  pass  such  crossing  at  a  reasonable  rate 
of  speed,  proportioned  to  the  danger,  and  is  guilty  of  negligence  in  cross- 
ing at  a  high  rate  of  speed.     Id. 

10.  Negligence  is  Absence  of  Care,  According  to  Circumstances,  and 
must  be  measured  by  the  apparent  danger;  and  while  a  high  rate  of 
epeed  by  railroad  trains  is  allowable  in  rural  districts,  the  same  rate  of 
speed  may  be  attended  with  peril  to  life  in  more  thickly  populated  sec- 
tions and  at  dangerous  crossings,  and  maj'  constitute  negligence.     Id. 

11.  Liability  for  Killing  Animals  upon  Track. — Where  a  railway 
passes  through  a  level  country  it  is  not  enough  that  the  servants  in 
charge  of  a  train  use  diligence  to  avert  injury  after  they  see  an  animal 
upon  the  track;  but  it  is  their  duty  to  keep  a  vigilant  lookout  for 
objects  and  animals  approaching  or  in  dangerous  proximity  to  the  track, 
and  if  the  circumstances  indicate  that  there  is  danger  that  they  will  get 
upon  the  track,  to  use  the  means  which  they  possess,  such  as  sounding 
the  whistle  and  ringing  the  bell,  for  driving  them  away.  Missouri  P. 
Ky  Co.  V.  Oedney,  286. 

See  Carriers;  Damages,  3,  4;  Evidence,  2;  Master  and  Servant. 

RECEIVERS. 

Appointed  in  Supplementary  Proceedings,  Powers  and  Rights  of.  — 
A  receiver  appointed  in  supplementary  proceedings  under  the  code  is 
vested  with  the  legal  title  to  all  the  personal  property  of  the  judgment 
debtor,  and  has  the  right  to  prosecute  all  actions  to  set  aside  all  trans- 
fers of  property  made  by  the  debtor  to  defraud  his  creditors.  For  the 
purpose  of  maintaining  such  actions  he  represents  the  creditors,  and 
possesses  the  same  rights  as  the  creditor  under  whose  judgment  he  was 
appointed  would  himself  have  had.     Mandeville  v.  Avei-y,  678. 

RECORD. 
See  Homestead,  2. 

REDEMPTION. 
See  Judicial  Sales;  Mortgages,  3. 
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RELEASE. 
See  Joint  Liabilitt. 

REPLEVIN. 
See  Officb  and  Officer,  I, 

RES  GEST^ 
See  Criminal  Law,  1;  Evidence,  3-6. 

RES  JUDICATA. 

(See  Judgments. 

REVIEW. 
See  Appeal  and  Error. 

RIPARIAN  RIGHTS. 
See  Municipal  Corporations,  1-3;  Watercourses. 

SALES. 

1.  Agreement  to  Yield  Property  in  Exchange  for  Property  —  Con- 
tract of  Sale  not  Bailment.  —  An  agreement  by  which  one  party 
agrees  to  deliver  to  another  wheat,  for  which  the  latter  is  to  deliver,  on 
request,  a  designated  number  of  pounds  of  flour  and  bran  for  each  bushel 
of  wheat  delivered,  is  essentially  a  contract  of  sale,  and  not  of  bailment. 
The  party  delivering  the  wheat  is  not  entitled  to  the  flour  and  bran  pro- 
duced from  the  wheat  delivered  by  him  to  the  other  party,  and  the  lat- 
ter does  not  undertake  to  restore  the  wheat  either  in  its  original  or  in 
its  altered  form.  If,  therefore,  a  person  agrees  to  furnish  to  a  miller 
wheat  for  which  the  latter  agrees  to  deliver  to  him,  on  request,  a  des- 
ignated number  of  pounds  of  flour  and  bran  for  each  bushel  of  wheat 
delivered,  the  flour  and  bran  to  remain  in  the  possession  of  the  miller, 
subject  to  delivery  upon  demand  of  the  other  party,  and  before  the  de- 
livery of  all  the  flour  and  bran  the  miller's  mill  and  warehouse,  with 
their  contents,  are,  without  his  negligence  or  wrong,  consumed  by  tire, 
the  miller  will  be  liable  to  such  other  party  for  the  flour  and  bran  which 
had  not  been  delivered.      Woodward  v.  Semans,  225. 

2L  Potential  Existence.  —  Where  a  contract  of  sale  and  purchase  re- 
lates to  the  fruit  which  shall  grow  on  a  seller's  trees  during  the  fiv& 
years  succeeding  that  in  which  the  contract  is  made,  such  fruit  must  be 
regarded  as  having  a  potential  existence  sufficient  to  support  the  contract 
of  sale.    Cutting  P.  Co.  v.  Packers'  Exchange,  63. 

3.  Sale  of  Chattel,  What  Constitutes.  —  A  sale  of  a  chattel  is  the  transfer 

of  the  property  in  it  for  a  consideration,  and  is  ordinarily  effected  by  the 
delivery  of  the  thing  sold  to  the  buyer,  and  the  delivery  of  the  price  or  a 
security  therefor  to  the  seller.     Stephens  v.  Oifford,  868. 

4.  Sale  of  Chattel  Injurious  to  Third  Party  Void.  —  Parties  to  a  sale  of 

a  chattel  may  make  such  terms  and  conditions  as  are  convenient  to  them, 
but  when  such  terms  and  conditions  are  prejudicial  to  others,  or  are 
calculated  to  mislead  the  public,  they  are  void  as  to  those  who  would 
otherwise  be  injuriously  affected  by  them.  Id. 
6.  Sale  of  Chattel  —  Retention  of  Title  by  Seller  —  Invalidity  as  tO' 
Innocent  Third  FAKnES.  — The  title  to  a  chattel  sold  may  remain  in 
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the  seller  as  secnrity  for  tlie  purchase  price  by  agreement  of  the  parties, 
and  so  long  as  the  rights  of  innocent  third  parties  are  not  affected,  it 
may  be  enforced  according  to  its  terms;  still,  as  to  innocent  purchasers 
from  and  creditors  of  the  buyer,  such  agreement  gives  him  a  deceptive 
appearance  of  ownership  and  a  false  credit,  and  will  be  disregarded.    Id. 

6.  Salb  of  Chattel  —  Possession  as  Presumption  of  Ownership.  —  When 

one  has  possession  of  personal  property,  those  who  deal  with  him  on  the 
credit  thereof  must  inquire  into  the  origin  and  nature  of  his  possession 
as  to  whether  or  not  he  is  a  purchaser  or  a  bailee,  and  when  it  is  learned 
that  he  is  a  purchaser,  his  continued  possession  raises  a  presumption  of 
continued  ownership  which  is  conclusive  in  favor  of  homo,  fide  purchasers 
and  creditors.     Id. 

7.  Sale  of  Chattel  —  Retention  of  Title  —  Right  of  Innocent  Pur- 

chaser. —  Where  the  owner  of  goods  sells  them  to  one  party  and  re- 
tains the  possession,  afterwards  selling  them  to  another  inaocent 
purchaser,  who  takes  possession,  the  first  purchaser  loses  his  title,  no 
matter  if  he  acted  in  good  faith,  paid  a  fair  price,  and  left  the  goods 
with  the  seller  because  of  his  confidence  in  and  desire  to  aid  him.     Id. 

8.  Sale  of  Chattels  —  Retention  of  Possession  as  Evidence  of  Fraud.  — 

Retention  of  possession  by  the  seller,  upon  a  sale  of  chattels,  is  not 
merely  evidence  of  fraud,  but  in  itself  makes  the  transaction  fraudulent 
as  to  subsequent  bona  fide  creditors  and  purchasers  from  him.     Id. 

9.  Sale  of  Chattels  —  Change   of  Possession,  how  Determined. — In 

deciding  the  sufficiency  of  possession  taken  by  the  purchaser  of  a  chattel, 
to  protect  him  against  subsequent  purchasers  or  creditors  in  good  faith, 
the  character  of  the  property,  the  use  to  be  made  of  it,  the  nature  and 
object  of  the  transaction,  the  position  of  the  parties,  and  the  usages  of 
trade  or  business  must  all  be  considered.  Id. 
JO.  Sale  of  Chattels  —  Sufficiency  of  Change  of  Possession.  — The  pur- 
chaser of  goods  must,  for  the  protection  of  himself  and  the  public,  take 
such  possession  as  is  usual  and  reasonable,  in  view  of  all  the  circumstances 
of  his  purchase,  where  the  property  is  capable  of  delivery;  and  as  between 
himself  and  subsequent  purchasers  in  good  faith  and  creditors,  he  must 
bear  the  loss  of  his  neglect  in  this  respect.     Id. 

11.  Sale  of  Chattels  —  Sufficiency  of  Change  of  Possession.  —  A  sale  of 
horses  and  a  wagon  and  harness  under  an  arrangement  by  the  purchaser 
with  the  seller  that  the  former  should  have  the  use  of  the  stable  where 
they  were  kept,  and  should  continue  to  care  for  them  until  ready  to  re- 
move them,  with  no  other  change  of  possession,  is  fraudulent  and 
void  as  against  a  subsequent  execution  creditor  of  the  seller.    Id. 

12.  Sale  of  Goods  by  Sample  —  Measure  of  Damages  for  Breach  of 
Warranty.  —  Where  goods  are  sold  by  sample,  with  a  warranty  of 
quality,  and  are  retained  by  the  purchaser,  the  measure  of  damages  for 
a  breach  of  the  warranty  is  the  difference  between  the  market  value  of 
the  goods  contracted  for  and  of  the  goods  delivered;  and  in  an  action 
for  the  price  of  the  goods,  the  purchaser  may  interpose  this  difference 
as  a  defense  pro  tanto.     Ogden  v.  Beatty,  862. 

13.  Sale  of  Goods  by  Sample  —  Sufficiency  of  Affidavit  of  Defense  in 
Action  for  Price.  —  An  affidavit  of  defense,  setting  up  a  breach  of 
warranty  in  a  sale  of  goods  by  sample,  in  an  action  for  their  price,  must 
contain  a  clear  and  concise  statement  of  the  facts  which  constitute  a 
basis  for  the  aissessment  of  damages  under  the  rule  by  which  they  are 
measured.     All  the  elements  of  the  defense  must  appear  with  reason- 
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able  certainty  In  the  affidavit,  and  if  any  fact  essential  to  complete  aach 
defense  is  omitted,  the  affidavit  is  insufficient.    Id. 

14.  Salb  of  Goods  bt  Samplb  —  Sufficiency  of  Affidavit  of  Defenss 
IN  Action  for  Prics.  —  An  affidavit  of  defense,  setting  up  a  breach  of 
warranty  in  a  sale  of  goods  by  sample,  in  an  action  for  their  price,  al< 
leging  great  loss  by  reason  of  claims  made  by  customers,  and  their  can- 
cellation  of  contracts  because  of  the  low  grade  and  inferior  quality  of 
goods  furnished,  is  insufficient,  as  failing  to  state  the  essential  facts  upon 
which  to  constitute  a  basis  for  the  assessment  of  damages.  Such  affida- 
vit should  at  least  state  the  quantity,  market  price,  and  di£fereQce  in 
quality  of  the  goods  purchased,  and  of  the  goods  delivered.     Id. 

15.  Salk  of  Goods  by  Sample  —  Presumption  against  Purchaser.  —  In 
an  action  for  the  price  of  goods  sold  by  sample,  it  will  be  presumed,  in 
the  absence  of  averment  and  proof  to  the  contrary,  that  the  goods  were 
inspected  by  the  purchaser  when  he  received  them,  and  that  he  knew 
their  grade  and  quality,  and  made  no  complaint  as  to  either.     Id. 

16.  Fraud  of  Vendor  in  Misrepresenting  QuANTrrY. — If  the  owner 
of  carpets  covering  the  floors  of  twelve  rooms,  besides  the  hall  and  stairs 
of  a  dwelling-house,  knowingly  and  falsely  represents,  as  of  his  own 
knowledge,  that  they  contain  a  certain  number  of  yards  of  material,  to 
an  intending  purchaser,  who,  in  reliance  upon  such  representation,  pur- 
chases the  carpets,  the  vendee  is  liable  for  his  misrepresentations.  The 
purchaser  was  not  bound  to  measure  the  carpets  for  himself,  or  to  avail 
himself  of  other  opportunities  of  ascertaining  the  qusoitity.  Letois  v. 
JeioeU,  454. 

See  Assignment,  I,  2;  Fraudulent  Conveyances. 

SEPARATE  ESTATE. 
See  Husband  and  Wife,  14-17. 

SET-OFF. 
See  Bakks  and  Bamkino,  5;  Homestead,  4;  Municipal  Cobforations, 

12-14. 

SHERIFFS. 

1.  Sheriff  and  Deputy.  —  Act  or  Retitrn  of  a  Deputy  is  a  nullity  un- 

less done  in  the  name  and  by  the  authority  of  the  sheriff     Hetiiliart  v. 
Lugo,  52. 

2.  Collateral  Impeachment   of  Return.  —  A  sherifiTg  return,   though 

false,  cannot  be  impeached  in  a  collateral  proceeding  for  the  purpose  of 
setting  aside  or  of  getting  rid  of  a  judgment  authorized  by  such  return. 
Thomas  v.  Ireland,  356. 
See  JuDQHKKTa^  10;  Judicial  Sales,  2;  Mortgages,  4;  Process. 

SLANDER. 
.   See  Libel  and  Slander. 

SPECIFIC  PERFORMANCK 
1.  Of  CoNTRAcrr  to  Convey  Land — Deed  with  Building  Restrictions.  — 
A  contract  for  the  conveyaince  of  city  land,  providing  that  the  deed 
therefor  shall  be  subject  to  certain  house  hire  and  building  restrictions. 
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to  tlie  effect  that  the  house  to  be  erected  shall  be  at  least  two  dtoriei 
high,  and  not  less  than  twenty  feet  from  the  front  line  of  the  lot,  will 
be  specifically  enforced  as  made;  and  the  vendee  is  not  entitled  to  a 
deed  free  from  such  restrictions  upon  performance  of  the  other  condi- 
tiona  in  the  contract.  »  Abraham  v.  Stewart,  585. 

2.  Vendor  and  Vendee  —  Costs.  —  A  vendor,  in  an  action  to  enforce  specific 

performance  of  a  contract  to  convey,  will  not  be  allowed  costs  when, 
for  frivolous  reasons,  he  refuses  to  execute  a  conveyance,  though  there  is 
reason  to  refuse  to  execute  the  conveyance  as  demanded  by  the  vendee. 
Id. 

3.  Partt  Sekking,  must  do  Equity.  —  Specific  performance  is  not  of  right, 

but  of  grace,  and  one  seeking  such  relief  in  equity  must  show  himself 
ready  and  willing  to  do  all  that  he  ought  in  good  conscience  to  do,  and 
if  he  does  not,  his  bill  will  be  dismissed.     Datz  v.  Phillips,  864. 

i.  When  will  not  be  Granted.  —  Where  a  contract  is  not  fair  or  the  con- 
duct of  the  party  seeking  its  specific  performance  is  not  just  and  con- 
scionable,  or  there  are  independent  circumstances  which  will  render  the 
operation  of  a  decree  of  specific  performance  harsh  and  inequitable,  the 
parties  will  be  left  to  their  remedy  at  law.     Id. 

6.  When  will  not  be  Granted.  —  Specific  performance  of  an  agreement 
to  close  windows  in  a  party-wall,  upon  receiving  one  year's  notice  and 
one  half  the  cost  of  erecting  the  wall,  will  not  be  granted  in  favor  of 
a  party  who  has  violated  his  part  of  the  agreement  to  furnish  the  build* 
ing  of  defendant  with  certain  sewer  connections,  in  consideration  of  a 
surrender  of  an  ea.sement  in  plaintiff 's  land.     Id. 

STATES. 

1.  Judgments  —  Seizure  of  State  Property  to  Satisfy  Judgment  against 

State.  —  Consent  to  execute  the  judgment  rendered,  by  seizure  and 
sale  of  the  property  of  the  state,  is  not  implied  by  and  does  not  follow 
from  consent  given  by  statute  to  maintain  suit  against  the  state.  If  such 
consent  were  expressly  given  by  the  statute,  it  would  be  unconstitutional 
and  void.  Such  a  judgment  is  without  compulsive  force,  and  the  only 
recourse  for  its  satisfaction  is  by  application  to  the  legislature;  Carter  v. 
State,  404. 

2.  Statute  Authorizing  Suit  against  State  has  no  efifect  beyond  referring 

to  the  judiciary,  for  settlement,  the  questions  of  law  and  fact  involved 
in  the  claims,  and  the  determination,  in  the  form  of  a  judgment,  of  the 
rights  of  the  parties.  It  does  not  authorize  a  seizure  of  state  property 
to  satisfy  such  judgment,  and  only  conveys  an  implication  that  the  legis- 
lature will  recognize  such  judgment  as  final,  and  make  provision  for 
the  satisfaction  thereof.     Id. 

STATUTE  OF  FRAUDS. 
Defense  of  Statute  of  Frauds  Waived  by  Failure  to  Set  It  up  in 
Answer  when.  —  Where  it  does  not  appear  on  the  face  of  the  com- 
plaint that  the  agreement  sought  to  be  enforced  by  the  action  is  one 
prohibited  by  the  statute  of  frauds,  such  defense  cannot  be  made  avail- 
able unless  it  is  set  up  in  the  answer.     Hamer  v.  Sidioay,  693. 

STATUTES. 
1.  CJoNSTiTUTlONAL  Law.  —  TiTLE  OF  STATUTE  and  the  act  itself  must  corre- 
epond,  not  literally,  but  substantially,  and  this  correspondence  is  to  be 
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determined  in  view  of  the  subject-matter  to  which  the  legislation  relateyj-. 
and  when  the  title  of  an  act  indicates  that  a  thing  is  to  be  or  may  be- 
done,  it  is  no  variance  from  it  for  the  body  of  the  act  to  provide  that  the; 
thing  shall  be  done,  or  not  done,  on  some  condition.  Macon  etc  B.  JR.. 
Co.  V.  Gibson,  135. 

2.  Whether  Statutes  aee  Laws  of  General  Nature,  or  not,  depends 

upon  their  subject-matter,  and  not  upon  their  form.     State  v.  EUet,  772. 

3.  Law  General  in  Form,  but  Local  in  Application,  Void.  —  A  law 

general  in  form  and  purporting  to  apply  to  all  counties  of  a  designated 
class,  and  to  establish  for  them  a  general  system  of  law  regulating  the 
custody,  investment,  and  disbursement  of  their  public  funds  and  rev- 
enues, but  which  in  fact  can  never  operate  but  in  one  county  in  the  state, 
is  local  and  void  as  being  in  conflict  with  the  constitutional  provision  that 
•'all  laws  of  a  general  nature  shall  have  a  uniform  operation  throughout 
the  state."    Id. 

4.  Constitutional  Law,  when  Mandatory.  —  A  constitutional  provision 

that  "  all  laws  of  a  general  nature  shall  have  a  uniform  operation  through- 
out the  state  "  is  mandatory,  and  not  directory  merely.     Id. 

6.  Judgment  Impairing  Obligation  of  Contract.  —  In  order  to  constitute 
a  judgment  subject  to  review  as  impairing  the  obligation  of  a  contract^ 
the  case  must  involve  the  constitution,  or  a  statute,  or  some  enactment 
that  has  the  force  of  law,  either  of  the  state  or  of  some  municipality 
exercising  legislative  power  delegated  by  the  state,  which  impairs  tha 
obligation  of  such  contract.     Ray  v.  Western  Pa.  Nat.  Gas  Co.,  922. 

6.  Intoxicating  Liquor,  Statute  Compelling  Disclosure  of  Person 
FROM  Whom  Procured.  —  A  statute  requiring  defendant,  after  con- 
viction of  intoxication,  to  disclose, "  under  oath,  when,  where,  how,  and 

''  from  whom  he  procured  the  liquor  by  which  his  intoxication  was  pro- 
duced," and  providing  that  upon  hia  refusal  to  make  such  disclosure  "  it 
shall  be  the  duty  of  the  magistrate  before  whom  such  trial  is  had  to 
commit  the  accused  for  contempt  of  court,"  is  not  unconstitutional  as 
being  contrary  to  public  policy  and  natural  justice,  nor  as  depriving  the 
accused  of  the  right  to  a  trial  by  jury,  nor  as  depriving  him  of  liberty 
without  due  process  of  law,  nor  as  denying  him  the  equal  protection  of 
the  laws,  nor  as  making  that  a  contempt  of  court  by  statute  which  u 
not  proper  matter  for  contempt.     In  re  Clayton,  128. 

Sm  Cabribrs,  1;  Dentistry;  Telegraph  Companies,  7-10. 

STATUTE  OF  LIMITATIONS. 
See  Limitations  of  AcrioNa. 

STIPULATIONS. 
See  Contracts,  6. 

STOCKHOLDERS. 
See  Corporations,  7-29. 

STREET-CARS. 
Bee  Municipal  Cokforations,  7-9. 


\ 


SUBROGATION. 
See  Suretyship,  2,  3. 
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SUMMONS. 
See  Process. 

SURETYSHIP. 

1.   JUDGMBUT  AGAINST  A  SuRETT  IS  PRIMA  FaCIB    EvidEMOB   AGAINST     BIS 

Principal  of  the  amount  which  the  latter  is  liable  to  pay,  bat  ia  not 
conclusive.     Knickerbocker  v.  Wilcox,  595. 

8.  Subrogation,  Doctrine  of,  when  Applied.  —  To  justify  the  application 
of  the  doctrine  of  subrogation,  a  person  must  have  paid  a  debt  due  to  a 
third  person,  for  the  payment  of  which  another  was  in  equity  primarily 
liable;  and  the  person  paying  the  debt  must,  in  doing  so,  have  acted  un- 
der the  compulsion  of  saving  himself  from  loss,  and  not  as  a  mere  volun- 
teer.     Opp  v.   Ward,  220. 

1.  Guarantor  of  Judgment  Creditor  Entitled  to  Subrogation  to 
Bights  of  Surety  on  Appeal  Bond  whkn.  —  Where  a  person  becomes 
guarantor  for  a  lessee,  and  the  lessor  recovers  judgment  against  the 
lessee  for  his  failure  to  perform  the  covenants  guaranteed,  and  the 
lessee  appeals  from  this  judgment,  which  is  affirmed,  and  the  lessor  then 
lues  the  guarantor,  and  recovers  judgment  against  him  for  the  rent  of  the 
demised  premises  from  the  date  of  the  rendition  of  the  judgment  against 
fche  lessee  up  to  the  time  of  his  death,  which  judgment  the  guarantor 
pays,  the  lessee  having  paid  the  judgment  against  himself,  the  guarantor 
is  entitled  to  recover  the  amount  so  paid  by  him  from  the  surety  on  the 
appeal  bond,  and  no  demand  before  suit  is  necessary.  The  interposition 
of  the  second  surety  having  been  the  means  of  involving  the  first  in  the 
liability  which  he  was  ultimately  compelled  to  pay,  the  equity  of  the 
first  is  complete,  and  he  is  entitled,  on  the  principles  of  subrogation,  to 
stand  as  though  the  creditor  had  assigned  the  appeal  bond  to  him.  If 
the  first  surety  suffers  loss  or  his  liability  is  increased  or  prolonged  so  as 
to  render  him  liable  to  suffer  loss  by  the  intervention  of  the  second,  the 
latter  assumes  all  the  risk  resulting  from  his  voluntary  interposition.    Id, 

fiee  Assignment,  2;  Attachment  and  Garnishment,  1-3;  Notaries  Pub- 
lic, 1-4. 

TAXATION. 

1.  Taxation  or  Corporation.  — No  exemption  of  a  particular  corporation 

from  taxation  can  be  implied  from  the  mere  fact  of  the  payment  of  a 
bonus  by  it  for  its  franchise.     New  Orleans  v.  Orleans  R.  R.  Co.,  365. 

2.  Id.  —  Exemption.  —  No  railroad  or  other  corporation  can  claim  exemption 

from  taxation  or  from  a  license,  simply  because  it  has  paid  a  bonus  for 
its  charter  or  franchise,  in  the  absence  of  a  stipulation  on  the  part  of  the 
state  or  other  taxing  power  that  such  bonus  was  received  in  lieu  of  any 
farther  or  future  taxation.     Id. 

TELEGRAPH  COMPANIES. 
1.  Telegraph  Company's  Duty  in  Transmission  and  Delivery  of  Mbs- 
8AGES.  —  When  a  telegraph  company  receives,  without  conditions,  a 
message  for  transmission,  among  other  obligations  implied  is  the  daty 
to  accurately  transmit  and  deliver  to  the  addressee  the  message  re- 
ceived. It  does  not  insure  the  accurate  transmission  and  delivery  of  the 
message,  but  it  undertakes  to  exercise  due  diligence  to  accurately  trans* 
mit  and  deliver  it.     Pearaall  v.  Western  Union  TeL  Co.,  662. 
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2.  Prima  Facie  Evidence  ot  Neqlioknce  in  Failing  to  Pboperi,y  Deliteb 

Teleobaphic  Messaqe.  —  In  aa  action  against  a  telegraph  company  to 
recover  damages  for  failing  to  accurately  or  promptly  deliver  a  message, 
the  plaintiff  makes  out  a  prima  facte  case  of  negligence  against  the 
company  by  proving  the  contract  and  its  breach,  without  giving  evi- 
dence of  any  negligent  act  of  omission  or  commission  on  the  part  of  the 
company  or  of  its  agents.     Id. 

3.  Assent  or  Sender  or  Message  to  Conditions  in  Blank.  — The  sender 

of  a  telegraphic  message  who  writes  the  same  upon  a  blank  which  hu 
printed  upon  it  a  condition  that  "the  company  will  not  be  liable  for 
damages  in  any  case,  where  the  claim  is  not  presented  in  writing  within 
sixty  days  after  sending  the  message,"  is  chargeable  with  knowledge  of, 
and  deemed  to  aissent  to,  such  condition.  HiVL  v.  Wt^,eTii  Union  Tel. 
Co.,  166. 

4.  Waiver  or  Condition  by  Agent.  —  A  demand  for  damages  for  mistake 

in  the  transmission  of  a  telegraphic  message  is  properly  made  upon  the 
agent  on  duty  at  the  place  from  which  the  message  was  sent,  and  though 
he  is  not  bound  to  recognize  an  oral  demand,  still,  if  he  does  so,  and 
makes  no  objection  to  it  on  the  ground  that  it  is  not  in  writing,  but  ob- 
jects to  it  on  the  sole  ground  that  the  company  is  not  at  fault,  he  thereby 
waives,  on  the  part  of  the  company,  any  right  to  have  the  demand  made 
in  writing,  according  to  the  condition  attached  to  the  message  as  sent. 
Id. 
B.  Telegraph  Company  may  by  Contract,  but  not  by  Mere  Noticb, 
Limit  its  Liability.  —  A  telegraph  company  incorporated  under  the 
general  statutes  of  New  York  may  by  contract  limit  its  liability  for 
mistakes  or  delays  in  the  transmission  or  delivery,  or  for  the  non-deliv< 
ery,  of  messages,  caused  by  the  negligence  of  its  servants,  if  the  negli- 
gence be  not  gross,  to  the  amount  received  for  sending  the  message;  but 
it  cannot  so  limit  its  liability  by  a  mere  notice,  unless  it  is  brought  to 
the  personal  knowledge  of  the  sender  of  the  message  and  he  is  shown 
to  have  assented  to  it.  In  respect  to  the  right  of  telegraph  companies 
to  limit  their  liability  by  notice,  the  same  rule  applies  to  them  that 
applies  to  common  carriers,     Pearsall  v.  Western  Union  TeL  Co.,  662. 

6.  Measure  of  Damages  for  Failure  to  Properly  Deliver  Telegraphic 

Message.  —  Where  a  member  of  a  firm  of  stock-brokers  delivers  to  a 
telegraph  company  a  message  directed  to  his  firm,  ordering  it  to  buy 
certain  shares  of  stock,  but  the  operator  negligently  transmits  the  mes- 
sage directed  to  such  member  of  the  firm  individually,  in  consequence  of 
which  the  message  remains  unopened  until  his  return  home  the  next 
day,  when  he  purchases  the  shares  at  an  advanced  price,  in  an  action 
against  the  company  for  the  negligent  transmission  of  the  message,  the 
measure  of  damages  is  the  difference  between  the  price  paid  for  the 
shares  and  that  for  which  they  would  have  been  bought  the  day  before, 
had  the  message  been  accurately  transmitted  and  delivered.     Id. 

7.  Interest  in  Streets.  —  Statutes  authorizing  a  corporation  to  construct 

lines  of  telegraph  along  and  upon  public  streets,  by  the  erection  of  the 
necessary  fixtures,  including  posts,  piers,  and  abutments  for  maintaining 
wires,  do  not  grant  any  interest  in  such  streets,  and  at  most  confer  a 
license  to  enter  thereon  for  the  purposes  named,  and  merely  determine 
that  one  of  the  purposes  for  which  the  street  may  be  used  is  the  erection 
of  poles  and  the  stringing  of  wires  for  the  business  of  telegraphing,  and 
that  such  use  is  a  public  one.  not  inconsistent  with  the  nse  of  the  streeta 
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for  general  street  purposes.  The  legislature  did  not  intend  by  these  sta^ 
ntes  to  divest  itself,  and  it  could  not  divest  itself,  of  its  control  of  the 
■treeta  for  the  public  welfare.  The  license  conferred  can  be  modified  or 
revoked  at  any  time  when  the  public  interest  may  so  require.  American 
Sapid  Tel  Co.  v.  He88,  764. 

8.  Grant  of  the  Right  to  Use  Poblic  Streets  to  Maintadt  and  Operatb 
Telegraph  Lines  is  subject  to  the  control  and  regulation  of  the  legisla- 
ture. Such  grant  does  not  abdicate  its  power  over  the  public  streets, 
nor  in  any  way  curtail  its  police  power  to  be  exercised  for  the  general 
welfare  of  the  public;  and  if  the  poles  and  wires  become  a  serious 
obstruction  and  nuisance  in  the  streets,  the  legislature  may  take  sucli 
action,  and  make  such  provisions  by  law,  as  are  needful  to  remove  the 
nuisance  and  restore  the  utility  of  the  streets  for  public  purposes.     Id. 

y.  Statctes  Requiring  that  Telegraph,  Telephone,  and  Electrical 
Wires  and  Cables  in  Cities  having  a  population  of  five  hundred  thou- 
sand shall  be  placed  under  the  surface  of  the  streets,  lanes,  and  avenues 
of  the  city  are  valid  and  enforceable,  though  previous  statutes  had  granted 
permission  to  maintain  telegraph  Hues  and  poles  upon  the  streets  of  such 
city.  The  statute  may  also  require  all  subways  for  underground  con- 
ductors of  electricity  to  be  built  under  the  direction  of  the  board  of  com- 
missioners of  electrical  subways,  and  give  the  board  authority  to  require 
all  owners  or  operators  of  electrical  conductors  aboveground  to  make 
connection  with  such  underground  subways  as  shall  be  determined  by 
the  board,  and  to  remove  their  poles  and  wires  from  the  streets  within 
ninety  days  after  notice,  and  in  the  event  of  their  refusal  to  make  such 
removal,  the  authorities  of  the  city  may  be  authorized  to  do  so.     Id. 

10.  Acts  of  Congress  Purporting  to  Grant  Telegraph  Companies  the 
right  to  construct  and  maintain  lines  of  telegraph  through,  over,  and 
along  any  of  the  military  or  post  roads  of  the  United  States  do  not  de- 
prive the  state  of  its  control  over  its  highways  and  its  right  to  regulate 
their  use,  by  the  police  powers,  for  the  public  welfare,  and  hence  do  not 
confer  the  right  to  maintain  telegraph  poles  and  wires  above  the  surface 
of  the  public  streets  after  the  enactment  of  a  statute  by  the  state  requir- 
'ing  them  to  be  placed  underground.     Id. 

TENANTS  IN  COMMON. 

See  CO-TBNANOT. 

TENDER. 
See  MoBTOAOxs,  8, 

TICKETS. 
See  Carriers,  4. 

TORTS. 
See  Actions;  Damages,  I,  2;  Judoicxnt,  1. 

TRADE-MARKS. 
Tkade-m ARKS,  Right  to  Rk.strain  Use  of.  —  Where  a  Patent  Medi- 
cine ia  manufactured  and  sold  by  a  physician,  who  dies,  and  another 
person  becomes  possessed  of  his  formulas  and  acquires  the  right  to  his 
trade-mark,  he  cannot  maintain  a  suit  to  restrain  another  person  from 
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making  and  selling  medicinea  from  the  same  formulas,  nor  from  using 
the  trade-mark,  because  the  only  use  of  a  trade-mark,  after  the  death  of 
the  original  proprietor,  is  to  indicate  that  the  medicines  sold  are  of  the 
same  class  as  those  which  he  manufactured,  and  therefore  one  person 
has  no  right  to  enjoin  another  from  using  them,  where  his  use  is  not  a 
fraud  upon  the  public,  nor  an  invasion  of  the  exclusive  right  of  uxy 
other  person.    Chadwick  v.  Covell,  442. 

See  Patents. 

TRESPASS. 
Equitable  Relief  aoainst  Trespass.  —  Equity  may  be  at  once  resorted 
to  for  appropriate  relief  when  numerous  acts  of  trespass  are  being  com< 
mitted  and  their  continuance  threatened  under  claim  of  right,  and  when 
the  injury  arising  from  each  act  is  trifling,  and  the  damages  recoverable 
therefor  inadequate  as  compared  with  the  expense  necessary  to  prose* 
cute  separate  actions  at  law  therefor.     Semheck  v.  Nye,  828. 

TRIAL. 

1.  Upon  Filing  an  Amended  Complaint  in  a  suit  for  partition,  bringing 

in  new  parties  under  an  allegation  that  they  have  or  claim  an  interest  ia 
the  subject-matter  of  the  suit,  all  defaults  previously  entered,  based  upon 
the  original  complaint,  must  be  regarded  as  vacated,  and  the  amended 
complaint  must  therefore  be  served  on  all  parties,  whether  they  are  in 
default  as  to  the  original  complaint  or  not.     Reinhart  v.  Lugo,  52. 

2.  Right  to  Read  from  Law   Book. — On  the  contest  of  a  will,   coun- 

sel has  no  right  to  read  to  the  jury,  in  his  argument,  from  a  standard  law 
work  on  wills,  as  the  reading  to  the  court  or  jury  of  scientific  books  rec- 
ognized as  standard  authority,  when  necessary  to  an  understanding  of 
any  relevant  matter,  may  be  granted  or  denied,  in  the  sound  discretion 
of  the  court.     Richmond's  Appeal,  85. 

3.  SaFFICIENCY  OF  COMPLAINT   MAT  BE   CONSIDERED  ON  MOTION  FOR  A  NeW 

Trial  if  the  defendant  moved  for  a  nonsuit  in  the  trial  court  on  the 
ground  that  the  contract  set  out  in  the  complaint  was  against  publio 
policy,  and  the  motion  was  denied.     Alpers  v.  Hunt,  17. 

4.  Error  of   Court   in   Denying  Nonsuit,  if  Excepted  to,  may  be  re- 

viewed on  a  bill  of  exceptions.     Id. 
6.  Right  to  Except  to  Instructions. — Litigants  cannot  be  deprived  of 
their  right  to  except  to  instructions  by  the  court,  unless  they  have  ex- 
pressly requested  them.     Requests  by  implication  are  unknown.      Wil' 
bur  V.  Stoepel,  568. 

6.  Instructions.  —  Where  there  is  evidence  tending  to  support  both  sides 

of  an  issue  of  fact,  an  instruction  thereon  should  call  attention  to  both 
classes  of  the  evidence.     Id. 

7.  Instruction  Expressing  Opinjon,  Error  through   Lapsus  LiNau.«. 

•^In  an  action  to  recover  damages  for  personal  injury,  an  expression  in 
a  charge,  "  that  these  injuries  are  permanent,  and  that  she  will  have  to 
sufiFer  the  remainder  of  her  life,"  omitting  the  word  "if,"  is  error,  al- 
though it  appears  from  the  whole  charge  that  the  omission  was  a  lapetu 
Hnguce.     Chattanooga  etc.  R.  R.  Co.  v.  Liddell,  169. 

8.  WiTNKSsEg,  Instructions  mat  Call  Attention  to  Interest  of.  — In  an 

action  against  a  railroad  company  to  recover  for  personal  injury  received 
at  a  public  crossing,  the  instructions  may  call  attention  to  the  interest 
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of  the  engineer  and  firenwn  of  the  train,  in  testifying  for  the  company, 
if  they  also  eall  attention  to  the  interest  of  plaintiff  in  testifying  for  him- 
•elf.  Sins  V.  Lait  Shore  etc.  R.  R.  Co.,  914. 
8l  Jury  and  Jcbobs  —  Rioht  to  Rkjbct  Jcrob  wiTHOirr  Causb.  —  A  conrt 
has  no  right  of  its  own  motion  to  reject  a  qualified  juror  with  whom  the 
parties  are  satisfied,  unless  for  sufficient  cause,  which  must  appear  in 
the  record,     Welch  t.  Tribune  Pub.  Co.,  629. 

10.  Jury  and  Jurors  —  Sickness  of  Juror  must  be  Establishbd  in  Pres- 
ence OF  Accused.  —  Where,  upon  the  trial  of  a  person  accused  of  felony, 
the  jury,  after  hearing  the  evidence,  are  allowed  to  separate  and  go  to  their 
homes,  and  the  inability  of  a  juror  to  attend  because  of  sickness  com- 
mencing during  the  recess  is  reported  to  the  court,  the  fact  of  the  sick- 
ness of  such  juror  must  be  established  as  any  other  fact  is  established 
in  a  court  of  justice,  in  accordance  with  judicial  methods,  including  the 
right  of  the  accused  to  be  present,  and  to  introduce  evidence  and  cross- 
examine  witnesses;  and  it  is  reversible  error  for  the  conrt,  of  its  own 
motion,  or  from  mere  reports  unverified  by  affidavits  or  unsupported  by 
oaths  administered  in  open  court,  and  in  the  absence  of  the  accused,  to 
determine  that  there  exists,  because  of  the  sickness  of  such  juror,  an 
unavoidable  necessity  that  the  remaining  jurors  should  be  discharged 
without  verdict,  and  by  such  an  arbitrary  exercise  of  judicial  discretion 
deprive  the  accused  of  the  plea  of  once  in  jeopardy.     State  v.  Smith,  266. 

11.  In.  —  Record  must  Show  Facts  Authorizing  Discharge  of  Jury.  — 
When  an  order  is  made  by  a  trial  court  discharging  a  jury  without  ver- 
dict, to  which  has  been  committed  the  question  of  the  guilt  or  innocence 
of  a  person  accused  of  crime,  the  record  must  show  afiSrmatively  the  ex- 
istence of  the  fact  or  facts  which  induced  such  order  and  justified  the 
exercise  of  such  extraordinary  power.     Id. 

12.  Evidence  —  Burden  of  Proof.  —  When  the  execution  of  an  instrn- 
ment  sued  on  is  denied  by  affidavit,  the  burden  of  proof  is  upon  the 
plaintiff  throughout  the  trial,  to  show  the  execution  of  the  instrument. 
This  in  Michigan,  under  circuit  court  rule  79.      Wilbur  v.  Stoepel,  568. 

See  Abatement,  2;  Agency,  6;  Appeal  and  Error;  Insurance,  19. 

TRUST  AND  TRUSTEES. 

1.  Trusts,  —  To  the  CoNSTrruiioN  of  Every  Expressed  Trust  there  must 

be  a  trustee,  an  estate  to  vest  in  him,  and  a  beneficiary.  If  property 
is  devised  to  persons,  to  hold  in  trust,  for  their  own  benefit,  no  trust  is 
created,  but  they  take  both  the  legal  and  equitable  estate;  for  these  two 
estates  cannot  be  separately  maintained  in  the  same  persons.  Oreene  v. 
Oreene,  743. 

2.  Declaration  of  Trust,  What  Sufficient.  —  Where  a  person  indebted 

to  another  in  a  certain  sum  of  money  writes  to  him  recognizing  the  in- 
debtedness; tells  him  that  he  will  keep  the  money  until  he  deems  him 
capable  of  taking  care  of  it;  that  he  shall  have  it  certain;  that  he  does 
not  intend  to  interfere  with  it;  and  that  he  may  consider  it  on  interest, 
—  this  is  sufficient  for  the  creation  of  a  valid  trust  which  is  not  within 
the  operation  of  the  statute  of  limitations.  Hamer  T.  Tidvoay,  693. 
See  Executions,  2;  Wills,  11. 

UNDUE  INFLUENCK 
See  Wills. 
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VENDOR  AND  VENDEE. 
See  Sales;  Sfkcific  I'erfokiiadcb,  1,  2. 

WAGERS. 

See  iNStTRANCE,  5. 

WARRANTY. 
See  Nbootiablb  Instruhknts,  14-16;  Sales. 

WASTE. 

See  CO-TENANCT,  1. 

WATERCOURSES. 

1.  Wateb  from  Artesian  Wells  —  Liability  for  Percolation. — One 
having  artesian  wells  upon  his  land,  and  so  using  them  that  the  water 
therefrom  forms  in  a  pool  and  thence  percolates  beneath  the  surface  so 
as  to  injure  the  lands  of  an  adjacent  proprietor,  is  answerable  in  damages 
for  the  injuries  thus  occasioned.     Parker  v.  Laraen,  30. 

9L  Ownership  in  Non-navioablk  Lakes  —  Dedication.  —  A  non-navigable 
inland  lake  is  subject  to  private  ownership;  and  the  owner  thereof 
cannot  be  deemed  to  have  dedicated  it  to  the  uses  of  boating,  hunting, 
and  fishing,  simply  because  he  interposed  no  objection  to  such  use 
by  his  neighbors,  adjoining  proprietors,  or  strangers.  Other  circum- 
stances must  clearly  and  satisfactorily  appear  manifesting  an  intent  on 
his  part  to  so  dedicate  it.     Lembeck  v.  Nye,  828. 

3.  Dedication  or  Non-navigable  Lake.  —  The  use  of  a  non-navigable  in- 

land lake  by  the  public  for  the  purposes  of  boating,  hunting,  and  fish- 
ing, without  the  knowledge  of  the  owner,  will  not  establish  a  dedication 
of  any  kind  against  him,  no  matter  how  long  continued  such  use  may 
be.     Id. 

4.  Riparian  Rights  in  Non-navigable  Lake.  —  The  public  has  no  right 

without  prescription,  as  against  the  owner,  to  fish  in  and  boat  upon 
the  waters  of  a  non-navigable  inland  lake;  nor  have  adjoining  owners, 
without  title  in  the  lake,  and  without  prescription,  the  right  to  en- 
gage in  the  business  of  letting  for  hire  boats  and  fishing-tackle  to  such 
portions  of  the  public  as  may  resort  to  such  lake  to  boat  and  fish  for  their 
pleasure  and  recreation.     Id. 

5.  Riparian  Rights  in  Non-navigablk  Lake.  —  A  riparian   owner,   by 

virtue  of  his  ownership  to  the  edge  of  the  water  of  a  non-navigable 
lake,  has  abscess  to  and  the  right  to  use  the  water  thereof  for  domestic 
and  agricultural  purposes.     Id. 

6.  Riparian  Owner  has  No  Right  to  Retain  by  Means  op  a  Dam  the 

Waters  of  a  natural  stream  running  through  his  land,  and  then  to  dis- 
charge them  in  such  quantities  into  such  stream  that  it  is  insufficient  to 
carry  them,  and  they  therefore  overflow  the  lands  of  a  riparian  proprie* 
tor  below,  to  his  injury.     McKee  v.  Delaware  Canal  Co.,  740. 
See  Deeds,  6-10;  Municipal  Corfora'iions,  1-3;  Nuisances,  2. 

WIDOWS. 
See  Executors  and  Administratobs,  5-1Ql 
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WILLS. 

1.  Capaottt  Required  or  a  Testatob  to  make  hia  will  valid  Is,  that  at  the 

time  of  its  execution  he  be  possessed  of  sa£Qcient  iatelligenca  and  mem- 
cry  to  fairly  and  rationally  comprehend  the  effect  of  what  he  ia  do- 
ing, and  the  nature  and  condition  of  his  property,  to  understand  who 
are  or  who  should  be  the  natural  objects  of  hia  bounty,  and  his  relations  to 
them,  the  manner  in  which  he  wishes  to  distribute  it  among  or  withhold 
it  from  them,  and  the  scope  and  bearing  of  the  provisions  of  the  will  he 
is  making.     Bichmond'a  Appeal,  85. 

2.  Tkstambntaky  Cafacitv.  —  Mere  physical  weakness  or  disease,  old  age, 

eccentricities,  blunted  perceptions,  weakening  judgment,  failing  mem- 
ory or  mind,  are  not  necessarily  inconsistent  with  testamentary  capacity, 
but  evidence  of  such  facts,  or  of  any  of  them,  should  be  submitted  to 
the  jury  to  aid  in  determining  whether  or  not  the  testator  had  sufficient 
testamentary  capacity  at  the  time  of  executing  his  will.     Id. 

3.  Prescmption  of  Undue  Influence.  —  When  the  person  who  draughts 

a  will  or  participates  in  procuring  its  provisions  from  the  testator 
also  occupies  a  relation  of  special  confidence  toward  him,  and  would 
not  be  a  beneficiary  in  the  absence  of  the  will,  and  is  specially  benefited  by 
its  terms,  the  presumption  of  undue  influence  arises,  and  the  burden  of 
proof  ia  on  him  to  show  that  the  will  was  executed  freely  and  without 
his  influence.  In  such  case,  direct  and  positive  proof  that  the  beneficiary 
took  part  in  procuring  from  the  testator  the  terms  and  provisions  of  the 
will  is  not  required  to  raise  such  presumption;  it  may  be  inferred  from 
surrounding  circumstances.     Id. 

4.  Presumption  of  Undue   Influence. — The  mere  existence  of  a  confi- 

dential relation  will  not  in  all  cases  necessarily  raise  a  presumption  of 
undue  influence  in  the  execution  of  a  will,  especially  when  it  appears 
that  the  opportunity  of  familiar  and  secret  communication  and  inter- 
course between  the  testator  and  the  beneficiary,  at  a  time  proximate  to 
the  execution  of  the  will,  is  wanting;  but  when  a  legacy  is  given  to  an 
attorney,  confidential  adviser,  guardian,  or  other  person  sustaining  a  re- 
lation of  special  confidence  to  the  testator,  or  when  the  person  who  pre- 
pares the  will  or  conducts  its  execution,  not  being  a  relative  who  would, 
in  the  absence  of  the  will,  be  an  heir,  derives  a  benefit  from  its  provis- 
ions, such  presumption  may  arise  from  the  surrounding  circumstances 
which  would  justify  the  jury  in  finding  that  undue  influence  existed,  in 
the  absence  of  rebutting  or  explanatory  proof.  The  question  of  undHe 
influence  should  be  left  for  the  jury  to  determine,  under  proper  instruc- 
tions.    Id. 

5.  EVXDENOB    TO     RaTSB     PjRESUMPTION     OF    UnDUB     INFLUENCE.  —  On    the 

issue  of  undue  influence  in  the  execution  of  a  will,  exercised  over  the 
testatrix  by  a  legatee  who  wais  her  confidential  agent,  all  the  facts  affiect- 
ing  or  attending  the  relations  of  the  parties,  and  having  a  direct,  posi- 
tive, important  bearing  upon  the  question,  such  as  the  amount,  situation, 
and  character  of  the  property  with  which  he  was  intrusted  during  »ny 
and  all  portions  of  his  stewardship,  as  well  as  the  degree  of  knowledge 
which  the  testatrix  possessed  in  regard  to  the  same,  and  the  agent's  con- 
duct in  imparting  information  upon  the  subject  to  her,  or  in  with- 
holding it  from  her.  are  relevant,  important,  and  admissible.     Id. 

6.  Opinion  of  Mental  Capaoitt  bt   Compari30n  as    Evidence.  —  On 

the  issue  of  undue  influence,  a  witness  may  give  his  conception  of 
the  testatrix's  mental  capacity  by  comparison,  and  state  that  it  i»  hia 
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opinion,  fonnded  on  observation,  that  mch  mental  capacity  was  nol 
greater  than  that  of  an  average  child  of  seren  or  eight  years  at  the  time 
that  the  will  was  executed.     Id. 

7.  Revocation    of,   by   Marriaqb. — A  will  made  by  a  single  woman 

three  days  before  her  marriage,  with  the  consent  of  her  intended  hus- 
band, who,  by  antenuptial  contract  entered  into  on  the  day  of  the 
marriage,  relinquished  all  interest  in  her  estate,  and  agreed  that  she 
should  hold  it  as  her  separate  property,  with  power  to  dispose  of  it  by 
will,  is  not  revoked  by  the  marriage,  as  the  will,  the  contract,  and  the 
marriage  were  so  nearly  and  directly  connected  as  to  make  the  who 
but  one  transaction.  Section  9  of  chapter  13,  General  Statutes  of  Ken- 
tucky, providing  that  "  every  will  made  by  a  man  or  woman  shall  be 
revoked  by  his  or  her  marriage,  except  a  will  made  in  the  exercise  of  a 
power  of  appointment,  when  the  estate  thereby  appointed  would  not,  in 
default  of  such  appointment,  pass  to  his  or  her  heir,  personal  represent- 
ative, or  next  of  kin, "  does  not  apply  in  such  a  case.  Stewart  r.  Mul- 
holland,  320. 

8.  Once  Revoked  by  Marriaob  ob  Otherwise,  a  will  can  only  be  revived 

by  a  valid  re-execution.  Mere  subsequent  recognition  will  not  revive 
it,  though  it  may  be  an  olographic  will.     Id. 

9.  Jurisdiction  to   Construe.  —  Court  of  equity  has   jurisdiction  in  an 

action  in  behalf  of  the  next  of  kin  of  a  testator  to  construe  a  will 
disposing  of  personal  estate,  where  the  disposition  made  by  the  testator 
is  claimed  to  be  invalid  and  inoperative,  though  such  next  of  kin  claim 
in  hostility  to  the  will.     Read  v.   Williams,  748. 

10.  In  the  Interpretation  of  Wills,  the  Intention  of  the  testator,  if 
discoverable  and  lawful,  must  be  effected.      Oreene  v.  Greene,  743. 

11.  Where  there  is  a  Devise  of  Property  in  Trust,  and  Some  of  the 
Trusts  are  Valid  and  Others  are  not,  the  property  vests  in  the 
trustees,  the  legal  estate  to  be  applied  to  the  valid  trusts  only.     Id. 

12.  Words  Creating  only  Life  Estate.  — A  devise  to  a  sou,  of  a  farm 
"for  his  support,  and  if  he  should  be  spared  to  have  family,  I  desire 
the  above  estate  to  go  to  the  use  of  his  children,"  creates  only  a  life 
estate  in  the  devisee.  The  word  "children,"  as  used,  clearly  indicates 
an  intention  by  the  testator  to  use  it  as  a  word  of  purchase,  and  not  of 
limitation.     Oyster  v.  KnuU,  890. 

13.  Word  "Children,"  in  Will,  is  Generally  Word  of  Purcelase, 
and  not  of  limitation;  and  while  it  may  be  used  to  signify  heirs,  or 
heirs  of  the  body,  it  will  not  be  so  construed,  anless  the  testator  has  em- 
ployed other  words  indicative  of  an  intention  to  use  it  as  a  word  of 
limitation.     Id. 

14.  Words  Creating  only  Life  Estate.  — In  a  devise  to  a  son,  of  a 
farm  "for  his  support,  and  if  he  should  be  spared  to  have  family,  I 
desire  the  above  estate  to  go  to  the  use  of  his  children,"  the  words  "  for 
bis  support "  indicate  that  a  life  estate  is  intended,  and  the  words  "  I 
desire,"  as  thus  employed,  are  not  merely  precatory,  but  are  as  manda- 
tory as  if  the  words  "  I  will  and  direct "  had  been  used.     Id. 

15.  PERPETurriEs. — A  Provision  in  a  Will,  Setting  apart  a  Trust  Fund 
TO  BE  Perpetually  Kept  by  the  trustees,  and  by  them  applied  to 
cemeterj'  purposes,  is  void,  because  it  involves  an  unlawful  suspension  of 
the  ownership  of  personal  property.     Read  v.  Williams,  748. 

16.  Trusts  —  Perpetuities.  —  If  a  testator  devises  his  property  to  his  sons, 
'         upon  trust,  to  pay  certain  legacies,  to  manage  the  estate,  to  reader  just 
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accounts  to  one  another,  and  to  hold  the  real  property  for  six  yean 
without  making  any  partition  thereof,  and  declares  that  after  that 
period  all  the  property  shall  belong  to  them,  but  that  if  any  of  them 
shall  seek  partition  within  the  time  designated  he  shall  forfeit  his  share, 
the  will  vests  the  estate  in  fee  in  such  sons;  and  the  condition  against 
partition,  being  unlawful,  is  inoperative,  and  therefore  does  not  impair 
the  effect  of  the  devise.     Greene  v.  Oreene,  743. 

17.  Devisb  Void  for  Want  of  Designation  of  Beneficiaries.  —  A  de- 
vise of  the  residue  of  testator's  property  to  such  charitable  institutions 
and  in  such  proportions  as  his  executors  and  J.  £L  shall  choose  and 
designate,  is  void,  because  it  substitutes  for  the  will  of  the  testator  the 
will  and  discretion  of  the  donees  of  the  power;  nor  can  such  will  be  made 
valid  by  the  donees  of  the  power  designating  and  thus  making  certain 
the  beneficiaries.     Bead  v.   Williams,  748, 

18.  Trust  Estate  will  never  be  Implied,  where  It  would  Render  thb 
Will  Illeoal  and  Void.     Oreene  v.  Greene,  743. 

19.  Contest  of  Lost,  Destroyed,  or  Spoliated  Will  —  Burden  of 
Proof.  — Where  the  contents  of  a  lost,  destroyed,  or  spoliated  will  have 
been  found,  admitted  to  probate,  and  recorded  by  the  probate  court,  the 
record  is  •prima  facie  evidence  in  a  future  proceeding  to  contest  the  valid- 
ity of  the  will,  not  only  of  its  due  execution  and  attestation,  but  also  of 
its  contents,  and  the  burden  of  proof  is  then  upon  the  contestant  of  the 
will  to  establish  its  invalidity,  by  evidence  that  it  had  been  revoked  by 
the  testator  by  tearing,  canceling,  obliterating,  or  destroying  it  with  in- 
tention to  revoke  it.      Behrena  v.   Behrens,  820. 

20.  Lost  Will  —  Presumption  of  Revocation  —  Declarations  of  Tes- 
tator AS  Evidence.  —  Where  a  will  is  pi'oved  to  have  once  existed, 
and  the  testator  retained  custody  of  it,  or  had  ready  access  to  it,  and  it 
cannot  be  found  after  his  death,  a  legal  presumption  is  raised  that  it  was 
destroyed  by  him,  with  the  intention  to  revoke  it,  and  his  declarations 
are  admissible  to  destroy  such  presumption  or  to  support  and  strengthen 
it.     Id, 

Se«   ExxcuTOBS    and    Administrators,    &-10;    Trial,   2;    Trusts    ash 

Trusters. 
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See  Ikbvrance,  19;  Trial,  8. 


Library  Use  Only 


si 


